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PREFACE  TO  VOLUME  LXH. 


We  know  on  the  authority  of  Sir  G-  Jessel  that  Equity 
does  not  even  pretend  to  be  ancient ;  it  may  now  perhaps  be 
said  that  the  pretence  is  no  less  abandoned  in  matters  of 
pure  common  law.  The  language  of  Wigram,  V.-C.  at 
p.  103  of  this  volume  shows  that  sixty  years  fego  authority 
was  still  needed  to  define  the  duty  of  reasonable  vigilance 
on  which  constructive  notice  depends.  Want  of  diligence 
in  informing  oneself,  or  drawing  inferences  from  the 
information  at  hand,  need  not,  for  this  purpose,  be  such 
gross  negligence  as  the  Court  considers  equivalent  to  fraud. 
Foss  V.  Harbottle^  p.  185,  is  still  important  on  the  limits  of 
the  right  of  an  individual  corporation  to  object  to  alleged 
invalid  acts  of  the  governing  body  in  the  corporation. 
Marley  v.  EennoldshUy  p.  236,  is  among  the  monuments  of 
the  perplexed  doctrine  about  conditions  in  restraint  of 
marriage,  a  doctrine  which  shows  how  dangerous  is  a  little 
borrowing  from  a  foreign  system. 

In  the  common-law  portion  we  have  several  much  cited 
and  discussed  cases.  Smout  v.  Ilben/y  p.  510,  has  been  much 
and  not  favourably  observed  upon  by  text-writers,  and  it  is 
quite  possible  that  the  Court  of  Appeal  may  some  day 
reduce  it  to  insignificance,  if  not  overrule  it,  and  establish  a 
consistent  and  rational  body  of  rules  as  to  the  determination 
of  an  agent's  authority. 

WinterbotUm  v.  Wright^  p.  534,  looks  a  hard  case  at 
first  sight.  But  all  it  really  decides  is  that  the  implied 
warranties  of  a  man  who  sells  or  lets  out  a  chattel  do  not 
run  with  that  chattel  in  favour  of  all  persons  who  use  it. 
The  question  how  far  one  may  be  liable  for  sending  out  a 
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chattel  into  the  world  of  possible  users  with  known  defects 
is  not  touched.     Here  the  defect  is  latent.     Davies  v.  Mann^  * 
p.  698 — the  well-known  "donkey  case" — is  a  decision  on 
very  peculiar  facts ;    it  has  been   criticized,   especially   in 
America,  but  is  believed  to  be  quite  sound. 

It  will  be  observed  that  there  are  several  Nisi  Prius 
rulings  on  evidence,  most  of  them  now  rather  elementary. 
Perhaps  the  profession  might  well  have  dispensed  with  some 
of  them;  but,  being  reported,  they  could  not  safely  be 
omitted. 

This  preface  is  written  at  Toronto,  within  a  quarter  of  an 
hour's  walk  of  Osgoode  Hall ;  the  writer  can  bear  witness 
that  the  Common  Law  is  as  keenly  studied  and  as  diligently 
taught  in  the  Province  of  Ontario  as  in  any  English-speaking 
jurisdiction.  In  one  respect,  indeed,  the  law  school  of 
Osgoode  Hall  is  unique  by  reason  of  its  intimate  connexion 
with  the  practical  side  of  the  profession.  It  is  not  only  a 
recommended  but  a  necessary  road  to  being  called  to  the  Bar 
of  the  Province.  Our  Canadian  brethren  do  not  believe  that 
sound  knowledge  comes  by  examinations  alone. 

F.  P. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
Tolumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer's 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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LEEMING  V.   SHERRATT. 

(2  Hare,  14—25 ;  S.  C.  11  L.  J.  Ch.  423 ;  6  Jur.  663.) 

A  testator  gave  certain  pecuniary  legacies  to  his  daughters  respectively, 
one-half  to  be  invested  and  secured  from  the  control  of  any  husband,  the 
interest  to  be  paid  to  them  in  the  meantime,  and  the  principal  disposed 
of  as  they  should  direct,  to  their  issue ;  but  in  case  they  should  die  without 
issue,  he  gave  the  principal  among  the  survivors  of  his  children  in  equal 
shares :  Held,  that  the  first  bequest  was  limited  to  issue  living  at  the  death 
of  the  children,  and  that  the  gift  over  on  failure  of  issue  referred  to  the 
same  objects. 

GKft  of  a  residue  of  real  and  personal  estate  to  trustees  to  sell,  get  in, 
and  pay  and  divide  the  money  arising  therefrom,  unto  and  equally  among  the 
testator's  children,  so  soon  as  the  youngest  should  attain  twenty-one, — the 
daughter's  shares  to  be  invested  and  secured,  and  the  interest  paid  to  such 
daughter,  and  the  principal  to  be  disposed  of  amongst  her  children  as  she 
might  direct ;  if  no  child,  the  share  to  be  divided  amongst  the  survivors  of 
the  testator's  children  equally,  and,  in  case  of  the  death  of  any  of  his 
children  leaving  lawful  issue,  the  testator  gave  to  such  issue  the  share  the 
parent  would  have  been  entitled  to  have :  Held, 

(1)  That  the  residuary  share  of  a  child,  who  attained  twenty-one,  and 
died  before  the  time  of  division,  passed  to  his  representatives. 

(2)  That  the  word  *' survivors''  in  the  residuary  clause,  must  be 
construed  in  its  natural  sense,  and  not  as  importing  '*  others,"  and  that 
this  construction  of  the  word  in  one  part  of  the  will  must  govern  the 
construction  of  the  same  word  in  the  other  parts. 

(3)  That  the  gift  of  the  part  or  share  of  a  parent  dying  leaving  issue,  to 
such  issue,  applied  both  to  the  original  and  accruing  shares  of  the  residue, 
but  not  to  the  particular  legacies. 

Thomas  Leemimg,  by  his  will,  after  beqaeathing  certain  legacies^ 
gave  to  each  of  his  children,  Sarah,  ^James,  Maria,  Joseph,  Frances, 
and  Henry,  1,0001.  each,  to  be  paid  respectively  on  their  attaining 
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Leemino  the  ages  of  twenty-one,  excepting  to  such  of  them  as  were  girls,  in 
Shbbratt.  >vhich  cases  he  ordered  that  one-half  part  should  be  placed  out  at 
interest  to  be  secured  from  the  control  of  any  husband  with  whom 
they  might  intermarry,  the  interest  in  the  meantime  to  be  paid  to 
them,  and  the  principal  disposed  of,  in  such  manner  as  they  might 
direct,  to  their  issue ;  but,  in  case  they  should  die  without  issue, 
he  gave  the  principal  among  the  survivors  of  his  children  in  equal 
proportions.  The  testator  then  gave,  devised,  and  bequeathed  to 
his  son,  Thomas  Leeming,  John  Sherratt,  and  Thomas  Belshaw, 
whom  he  appointed  his  executors,  all  his  freehold  property,  and 
also  all  the  residue  of  his  personal  estate ;  and  he  declared  the 
trusts  thereof  as  follows :  '^  To  sell  and  dispose  of  my  freehold 
property,  and  to  collect  and  get  in  all  my  personal  property,  and 
to  pay  and  divide  the  money  arising  therefrom,  so  soon  as  my 
youngest  child  shall  attain  the  age  of  twenty-one,  unto  and  equally 
amongst  my  children,  share  and  share  alike ;  but  I  direct  one-half 
of  the  shares  of  such  of  them  as  are  daughters  shall  be  placed  out 
at  interest,  and  be  secured  from  the  control  of  any  husband  with 
whom  they  may  intermarry,  the  interest  in  the  meantime  to  be 
paid  to  such  daughter,  and  the  principal  to  be  disposed  of,  in  such 
manner  as  she  may  direct,  amongst  her  children,  if  any ;  but,  if 
there  be  no  children,  then  such  share  to  be  divided  equally  amongst 
the  survivors  of  my  children ;  and,  in  case  of  the  death  of  any  of 
my  children,  leaving  lawful  issue,  I  direct  and  give  to  such  issue 
the  part  or  share  the  parent  so  dying  would  have  been  entitled 
to  have." 

The  testator  died  in  1807.  Nine  of  his  children  survived  him, 
and  attained  twenty-one  years  of  age,  namely,  John  (who  died 
[  •le  ]  without  issue  before  Henry,  *the  youngest,  attained  twenty-one), 
Sarah  (who  died  without  issue  after  Henry  attained  twenty-one), 
Thomas,  Elizabeth,  and  Frances,  (who  died  leaving  issue  after 
Henry  attained  twenty-one),  and  James,  Joseph,  Maria,  and  Henry, 
living  at  the  institution  of  the  suit. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate,  and  to  obtain  the  declaration  of  the  Court  upon  the  interests 
of  the  surviving  legatees,  and  the  representatives  of  those  who  were 
dead.     On  further  directions, 

Mr.  2'emple,  Mr.  Sharpe,  Mr.  Walker,  Mr.  Bacon,  Mr.  Bagskawe, 
Mr.  Mylne,  Mr.  Elderton,  and  Mr.  Taylor,  appeared  for  the  several 
parties. 
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The  Vicb-Chancbllor  :  Lbbmiso 

Four  questions  have  been  raised  in  this  case.  First,  on  the  Shbbratt. 
meaning  to  be  attached  to  the  expression,  ''in  case  they  die 
withoat  issue."  The  second,  whether  the  residuary  share  of  John 
Leeming,  who  died  in  the  year  1811,  without  leaving  lawful  issue 
before  the  youngest  child  of  the  testator  attained  twenty-one  years 
of  age,  having  himself  attained  twenty-one,  was  transmissible  to 
his  representative,  or  is  undisposed  of  by  the  will.  The  third 
question,  on  the  meaning  of  the  word  **  survivors ;  "  and  the  fourth 
question,  what  parts  of  the  testator's  property  are  affected  by  that 
clause  of  the  will  in  which,  ''in  case  of  the  death  of  any  of  his 
children  leaving  lawful  issue,"  he  gives  "  to  such  issue  the  part  or 
share  the  parent  so  dying  would  have  been  entitled  to  have." 

Upon  the  first  question  my  opinion  is,  that  the  words  ***  in  case  [  *17  ] 
they  die  without  issue,"  must  be  construed  with  reference  to  the 
issue  before  spoken  of;  as  if  the  words  were  "in  case  they  die 
without  such  issue:"  Ellicoinbe  v.  Goinpertz{l).  I  am  further 
of  opinion  that  the  issue  before  spoken  of  does  not  mean  issue 
indefinitely:  Target  v.  Oaunt(2), — a  construction  which  is  fortified 
by  the  subsequent  parts  of  the  will,  in  which  it  is  manifest  from 
the  words  themselves,  that  an  indefinite  failure  of  issue  was  not 
the  event  the  testator  contemplated. 

Upon  the  second  point  I  think  that  the  share  of  the  residue  of 
John  Leeming  was  transmissible  to  his  representatives. 

The  argument  against  this  construction  may  be  thus  stated : 

It  was  said  that  the  gift  of  the  residue  is  future, — that  there  is  no 

gift  of  such  residue,  except  in  the  direction  to  pay,  and  that  it  is  a 

settled  rule,  in  the  construction  of  wills  relating  to  personal  estate, 

that,  where  a  legacy  is  given  at  a  future  time,  and  there  is  no  gift 

of  the  legacy,  except  in  the  direction  to  pay,  the  legatee  can  claim 

nothing  unless  he  is  living  at  the  time  when  the  legacy  becomes 

payable.    That  the  Court  has,  in  many  cases,  expressed  itself  very 

nearly  in  this  manner,  I  do  not  deny ;  but  I  am  satisfied  that  I 

should  be  misapplying  the  rule  intended  to  be  expressed  by  the 

Ck>urt  in  such  cases,  if  I  were  to  hold  that  John's  share  of  the 

residue  was  not  transmissible  to  his  representatives,  only  because 

he  died  before  the  testator's  youngest  child  attained  twenty-one. 

The  rule  of  construction  referred  to  (as  I  understand  it)  is  simply 

this:   Courts  of  equity,  in  the  construction  of  wills  relating  to 

(I)  45  B.  E.  234  (3  My.  &  Cr.  127),  (2)  1  P.  Wms.  432. 

and  0ee  the  cases  there  cited. 
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Leeiiino  personal  estate,  follow  the  rules  of  the  civil  law.  By  that  law, 
6HBBSATT.  when  a  legacy  is  given  absolutely,  *and  the  payment  is  postponed 
[  *id  ]  to  a  future  definite' period,  the  Court  considers  the  time  as  annexed 
to  the  payment  and  not  to  the  gift  of  the  legacy,  and  treats  the 
legacy  as  debituni  in  prasenti  solvendum  in  futuro.  This  rule 
being  established,  a  question  was  made,  whether,  in  the  simple 
case  of  a  direction  to  pay  a  legacy  at  a  future  period,  without  any 
gift  of  the  legacy  independently  of  that  direction,  the  legacy  would 
be  transmissible  to  the  representatives  of  the  legatee  dying  before 
the  time  of  payment;  and  the  Court,  in  that  simple  case,  has 
sometimes  considered  the  time  of  payment  as  annexed  to  the 
legacy  itself,  and  not  merely  to  the  payment  of  it.  But  the  Court, 
in  so  deciding,  has  not,  I  conceive,  intended  to  decide  that  the  gift 
of  a  legacy,  under  the  form  of  a  direction  to  pay  at  a  future  time, 
or  upon  a  given  event,  was  less  favourable  to  vesting  than  a  simple 
and  direct  bequest  of  a  legacy  at  a  like  future  time,  or  upon  a  like 
event;  but,  in  fact,  has  intended  only  to  assimilate  those  cases 
to  each  other,  and  to  distinguish  both  from  the  class  of  cases  to 
which  I  first  referred,  in  which  there  has  been  a  gift  of  the  legacy, 
and  also  a  direction  to  pay  at  a  future  definite  time  distinct  from 
that  gift. 

I  have  examined  most  of  the  reported  cases  upon  the  subject, 
and  am  confirmed  in  the  opinion  I  entertained  during  the  argu- 
ment, that  the  question  is  one  of  substance  and  not  of  form.  The 
question  in  all  the  cases  has  been,  whether  the  testator  intended  it 
as  a  condition  precedent  that  the  legatees  should  survive  the  time 
appointed  by  him  for  the  payment  of  their  legacies ;  and  the  answer 
to  this  question  has  been  sought  for  out  of  the  whole  will,  and  not  in 
particular  expressions  only  like  those  relied  upon  in  this  case. 
[On  this  point,  which  no  longer  needs  authority,  his  Honour 
referred  to  Barnes  v.  Allen  (i),  Saunders  v.  Vautier{2),  Hanson  v. 
Graham  (3),  Thicknesse  v.  Liege  (4),  and  other  authorities.] 
[  21  ]  The  question,  therefore,  I  am  now  bound  to  consider  is,  whether 

(excluding  the  cases  in  which  there  has  been  a  gift  of  the  legacy 
distinct  from  the  direction  for  payment)  the  testator  has  made  the 
shares  in  the  residue  of  such  of  his  children  as  should  die  without 
leaving  issue  contingent  upon  their  surviving  the  time  when  the 
youngest  should  attain  twenty-one.  In  considering  this  question, 
I  may  be  bound  to  advert  to  the  circumstances,  that  the  gift  of  the 

(1)  1  Br.  C.  0.  181.  (3)  5  R.  B.  277  (6  Ves.  246,  247). 

(2)  54  B.  B.  286  (1  Cr.  &  Ph.  240).  (4)  3  Br.  P.  C.  365,  373,  Tom.  ed. 
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residue  is  future,  and  that  there  is  no  gift  of  such  residue,  except  Lbeming 
in  the  direction  for  payment;  but  they  are  only  circumstances,  shbbbatt. 
and  certainly  not  conclusive.  The  persons  to  whom  the  residue  is 
given  are  all  the  testator*s  children  as  tenants  in  common ;  and  the 
clause,  which  afterwards  substitutes  the  issue  of  a  deceased  child 
for  the  parent  dying  leaving  lawful  issue,  shows,  or  strongly  *tends  [  '22  J 
to  show,  that  the  persons  to  whom,  in  the  first  instance,  the  residue 
was  given  meant  all  the  testator's  children  who  should  survive  him, 
and  not  all  those  only  who  should  be  living  when  the  youngest 
should  attain  twenty-one.  Then  the  residue  is  given  to  trustees. 
For  whom  are  they  trustees?  Obviously  for  all  the  children  of 
the  testator  who  should  survive  him,  except  so  far  as  he  should 
otherwise  direct.  Of  what  are  they  trustees  ?  The  income  of  the 
property  between  the  death  of  the  testator  and  the  time  of  dividing 
the  residue  would  accumulate  for  the  benefit  of  those  to  whom  the 
residue  in  terms  is  eventually  given.  The  trustees,  therefore,  are 
trustees  of  the  residue,  and  of  the  interim  profits  thereof,  for  all 
the  testator's  children  (except  so  far  as  he  has  afterwards  substituted 
others  for  those  children)  upon  the  happening  of  an  event  which  in 
fact  has  happened,  namely,  the  youngest  child  attaining  twenty- 
one.  Again,  the  testator  directs,  that,  in  case  any  of  his  children 
dies  leaving  lawful  issue,  that  issue  shall  take  **  the  part  or  share 
the  parent  so  dying  would  have  been  entitled  to  have."  The  words 
"would  have  beea entitled  to  have"  were  relied  upon  in  argument, 
as  showing  that  the  testator  himself  supposed  the  parent  spoken  of 
to  have  lost  his  share  in  the  residue  in  the  event  he  provides  for. 
But  I  do  not  think  those  words  are  so  full  of  meaning  as  that 
argument  supposes.  I  think  the  clause  is  nothing  more  than  the 
common  clause  of  substitution  of  one  legatee  for  another  in  the 
event  spoken  of.  The  substitution  is  not  general.  It  is  confined 
to  the  case  of  a  child  of  the  testator  dying  leaving  lawful  issue, 
and  does  not  extend  to  the  case  which  has  happened  of  the  child 
of  the  testator  dying  not  leaving  lawful  issue.  If  the  will  had 
not  contained  the  clause  of  substitution,  and  one  or  more  of  the 
testator's  children  had  died  leaving  lawful  issue  before  the  youngest 
attained  twenty-one,  the  argument  in  favour  of  the  ^legacy  being  [  *23  ] 
transmissible  would  have  been  irresistible;  and  if  the  bequest  of 
the  residue  would,  in  the  absence  of  the  clause  of  substitution,  have 
given  to  John  an  interest  transmissible  to  his  representatives,  I  do 
not  understand  why  the  clause  of  substitution  can  alter  the  con- 
stmctton  of  the  will  in  a  case  to  which  that  clause  will  not  apply. 
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Leemiko  The  circumstances  which,  in  cases  of  residuary  gifts,  the  Court  has 
Sherratt.  relied  upon  for  preventing  an  intestacy,  as  in  Booth  v.  Booth  {i)y 
and  in  Love  v.  U Estrange  {2) ,  were  certainly  not  stronger  than 
occur  in  this  case.  Love  v.  UEsirange,  I  may  observe,  is  approved 
of  by  Sir  William  Grant  in  Hanson  v.  Graham,  and  by  Lord 
CoTTENHAM  in  Saundevs  v.  Vautier.  There  is  nothing  of  impro- 
bability in  the  supposition  that  the  testator  intended  his  children 
to  take  absolute  interests  in  the  residue,  except  in  the  event  of  their 
dying  leaving  issue  before  the  period  of  division.  If  there  is  any 
case  which  decides,  as  an  abstract  proposition,  that  a  gift  of  a 
residue  to  a  testator's  children,  upon  an  event  which  afterwards 
happens,  does  not  confer  upon  those  children  an  interest  trans- 
missible to  their  representatives  merely  because  they  die  before  the 
event  happens,  I  am  satisfied  that  case'  must  be  at  variance  with 
other  authorities. 

In  the  observations  I  have  made  upon  this  case,  I  have  noticed 
the  fact  that  John  Leeming  had  attained  twenty-one,  for  this 
reason  :  The  testator  having  postponed  the  division  of  the  residue 
until  his  youngest  child  attained  that  age,  I  think  no  child,  who 
did  not  attain  that  age,  could  have  been  intended  to  take  a  share 
therein.  But  this  is  consistent  with  the  proposition,  that  all  who 
lived  to  that  age  should  participate  in  the  residue  as  soon  as  the 
[  *2i  ]  youngest  child,  who  should  ^attain  that  age,  had  reached  it,  which 
is  the  intention  I  ascribe  to  the  testator.  I  think,  in  fact,  the 
case  more  analogous,  in  principle,  to  such  cases  as  Barnes  v.  Allen 
than  to  such  as  Thicknesse  v.  Liege,  in  which  the  Court  has  dis- 
covered a  manifest  intention  that  the  gift  of  the  residue  should  be 
for  all  purposes  contingent  upon  the  legatee's  surviving  the  period 
of  division. 

Upon  the  third  point,  I  think  the  word  *'  survivors  "  must  be 
understood  in  its  natural  sense,  and  not  in  the  sense  of  *'  others  " 
in  which  it  has  sometimes  been  construed.  In  Davidson  v. 
Dallas  (3),  Lord  Eldon's  language  obviously  imports  that  the  word 
''  survivors ''  is  to  be  construed  in  its  natural  sense,  unless  the 
will  itself  shows  that  it  was  used  by  the  testator  in  a  different 
sense,  and  Crotcder  v.  Stone  (4)  is  to  the  same  effect.  In  Barlow  v. 
Salter  (5),  the  dictum  of  the  Court  tends  rather  to  treat  the  word  as 

(1)  4  R.  R.  235  (4  Ves.  399).  (o)  17  Ves.  479;  but  this  view  has 

(2)  5  Br.  P.  C.  59,  Tom.  ed.  not  been  accepted  by  later  authorities. 

(3)  9  11.  R.  350  (14  \es.  576).  — O.  A.  S. 

(4)  27  R.  R.  68  (3  Rues.  217). 
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having  a  technical  meaning  (that  of  ''  others  ")  impressed  upon  it 
in  practice.  According  to  Davidson  v.  DallaSy  one  reason  for  con- 
struiDg  "survivors"  to  mean  "others"  has  been  to  take  in  all 
persons  who  should  be  born  before  the  period  of  distribution.  In 
other  cases,  the  object  suggested  has  been  to  prevent  a  family 
losing  the  provision  intended  for  it  by  the  death  of  a  parent 
leaving  children.  The  reason  of  the  former  of  these  cases  could 
not  occur  here,  in  the  case  of  the  residue,  because  the  testator's 
own  children  are  the  legatees  of  that  residue.  And,  according  to 
the  construction  that  I  feel  myself  at  liberty  to  put  upon  that 
clause  in  the  will  which,  in  certain  cases,  substitutes  the  issue  for 
the  parents,  I  think  the  testator  has  guarded  against  the  second 
inconvenience ;  and,  so  far  at  least  as  the  residue  is  concerned,  I 
think,  *that,  in  the  residuary  clause,  the  word  "  survivors  "  must 
be  construed  in  its  natural  sense,  and  that  this  construction  of  the 
word,  in  one  part  of  the  will,  must,  in  this  will,  determine  its 
construction  in  the  other  part  also.  With  respect  to  the  cases 
of  Cripps  V.  Walcott  (i),  Hoghton  v.  Whitgreave  (2),  and  other  cases 
of  the  same  class  which  were  cited  during  the  argument,  they 
appear  to  me  to  raise  a  question  distinct  from  that  in  the  case 
before  me. 

I  see  nothing  in  the  words  of  the  will  to  prevent  me  from 
applying  the  clause  of  substitution  both  to  an  original  share  of  the 
residue,  and  to  a  share  in  the  residue  of  the  daughter,  who  died 
without  issue,  which  is  the  question  involved  in  the  fourth  point ; 
and  the  intention  of  the  testator  will  best  be  satisfied  by  my  so 
applying  that  clause.  But  I  cannot  extend  that  substitutionary 
clause  to  the  particular  legacies. 


Lbemiko 

V, 

Sherbatt. 


[♦26] 


BOURNE  V.  BOURNE. 

(2  Hare,  35—39;  S.  C.  U  L.  J.  Ch.  416 ;  6  Jur.  775.) 

The  old  form  of  mortgage  by  way  of  trust  for  sale  did  not  work  a 
converoion  unless  and  until  the  property  was  sold. 

WiiiLiAH  Bourne  being  seised  in  fee-simple  in  possession  of 
certain  hereditaments  and  premises  at  Shrawley,  in  the  county 
of  Worcester,  subject  to  a  mortgage  to  William  Dunn,  executed 
certain  indentures  of  lease  and  release,  dated  the  18th  and  14th  of 


1842. 
June  6,  28. 

WlQBAM, 

V.-C. 

[35  1 


(1)  20  B.  £.  268  (4  Madd.  11). 


(2)  20  E.  R.  259  (1  Jac.  &  W.  146). 
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BouuMK  June,  1822,  the  latter  being  made  between  W.  Bourne,  of  the  first. 
Bourne.  W.  Dunn,  of  the  second,  S.  Good,  of  the  third,  J.  Southall,  of  the 
fourth,  and  the  trustee  of  a  term  for  the  fifth,  part,  whereby,  in 
consideration  of  1,000Z.,  then  advanced  and  paid  to  W.  Bourne  by 
S.  Good,  out  of  which  the  mortgage  to  W.  Dunn  was  discharged, 
W.  Bourne  and  W.  Dunn  conveyed  and  released  the  said  here- 
ditaments unto  and  to  the  use  of  J.  Southall,  his  heirs  and  assigns, 
upon  trust,  in  case  W.  Bourne,  his  heirs,  executors,  administrators, 
or  assigns,  should  pay  S.  Good  the  sum  of  1,000{.  and  interest  at 
5  per  cent,  on  the  14th  of  June  then  next,  to  permit  W.  Bourne  to 
retain  possession  of  the  said  hereditaments,  and  receive  tlie  rents 
thereof,  until  the  said  1,OOOZ.  and  interest  should  become  payable, 
and,  in  case  the  same  should  be  then  discharged,  to  re-convey  the 
said  hereditaments  to  W.  Bourne,  his  heirs  and  assigns ;  but,  in 
case  default  should  be  made  for  the  space  of  three  calendar  months 
in  payment  of  the  said  1,000Z.  and  interest,  or  any  part  thereof  at 
the  time  aforesaid,  then  upon  trust  that  J.  Southall,  his  heirs 
or  assigns,  should  thereupon  enter  into  possession  of  the  said 
hereditaments,  and  should,  at  any  time  thereafter,  at  his  or  their 
discretion,  sell  and  dispose  of  the  said  hereditaments  and  premises 
as  therein  mentioned,  and,  out  of  the  proceeds  of  such  sale,  in  the 
[  *36  ]  *first  place,  pay  and  retain  all  costs  and  expenses  attending  the 
sale  or  otherwise  to  be  incurred  in  execution  of  the  trusts  thereby 
declared,  and,  in  the  second  place,  to  pay  and  satisfy  to  the  said 
S.  Good,  his  executors,  administrators,  or  assigns,  the  said  sum  of 
1,000Z.,  and  the  interest  and  arrears  of  interest  thereof,  or  such 
parts  of  the  said  principal  and  interest  monies  as  should  be  then 
due  and  unpaid,  together  with  all  costs  and  expenses  (if  any) 
attending  any  non-payment  thereof,  and,  after  all  the  aforesaid 
principal  and  interest  monies,  costs  and  expenses,  should  be  wholly 
paid  and  satisfied,  then  in  trust  to  pay  over  the  residue  or  surplus 
of  the  said  trust  monies  to  arise  by  the  means  aforesaid  unto  the 
said  W.  Bourne,  his  heirs,  executors,  administrators,  or  assigns, 
for  his  or  their  own  benefit.  In  November,  1826,  W.  Bourne 
made  a  deed  of  further  charge  on  the  hereditaments,  to  the  amount 
of  150Z.,  to  S.  Good.  In  June,  1831,  W.  Bourne  died,  having,  by 
his  will,  duly  executed  to  pass  freehold  estate,  devised  an  estate  at 
Ombersley  for  the  payment  of  his  debts,  expressly  including  the 
monies  due  on  the  mortgage  of  his  said  hereditaments  at  Shrawley, 
and  having  devised  the  said  hereditaments  unto  W.  Holdsworth 
and  the  defendant,  E.  B.  Bourne,  for  a  term  of  ninety-nine  years, 
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iu  trust  to  permit  the  testator*s  wife,  Mary  Bourne,  one  of  the  Bourne 
plaintiffs,  to  receive  the  rents  and  profits  for  her  life,  and,  from  and  bourne. 
after  her  decease,  to  the  use  of  his  son,  the  defendant,  Bobert 
Bourne,  and  his  assigns  for  his  life,  with  remainder  to  his  issue  in 
tail, — remainder  to  the  testator's  daughter,  the  plaintiff,  Jane 
Bourne,  and  her  assigns  for  her  life, — remainder  to  her  issue  in 
tail, — remainder  to  the  defendant,  E.  B.  Bourne,  his  heirs  and 
assigns. 

The  defendant,  R.  B.  Bourne,  disclaimed  the  estate  thereby 
devised  to  him.  In  June,  1834,  S.  Good  assigned  *his  mortgage  [  *^^  J 
debt  of  1,1502.  to  Samuel  Higgins,  and  the  hereditaments  com- 
prised in  the  mortgage  were  conveyed  to  the  defendant,  Robert 
Higgins,  upon  and  subject  to  the  powers  and  provisoes  of  the  release 
of  the  14th  of  June,  1822.  Robert  Higgins,  in  July,  1837,  under 
the  said  trusts  for  sale,  sold  the  mortgaged  hereditaments,  the 
proceeds  of  which,  after  paying  thereout  the  debt  and  costs,  left  a 
surplus  of  upwards  of  1,000Z.  in  his  hands.  The  plaintiffs,  the 
.widow  and  daughter  of  the  testator,  filed  their  bill,  praying  a 
declaration  that  the  said  balance  of  the  purchase-money  which 
arose  from  the  sale  of  the  said  hereditaments  was  subject  to 
the  devises  and  limitations  in  the  will,  and  that  the  same  might 
be  secured,  and  the  interest  paid  accordingly.  The  bill  stated, 
that  there  was  no  personal  representative  of  the  testator  in 
existence. 

The  defendant,  R.  Higgins,  by  his  answer,  submitted  to  pay  the 
balance  as  the  Court  should  direct. 

Mr.  Sharpe  and  Mr.  Parry,  for  the  plaintiffs. 

Mr.  Cameron,  for  the  defendants  R.  B.  and  R.  Bourne. 

Mr.  Girdlestone  and  Mr.  Piggott,  for  the  defendant  Higgins : 

The  estate  in  this  case  has  been  converted  into  personalty,  and 
the  defendant  is  accountable  to  the  personal  representative  of  the 
testator,  who  is  not  before  the  Court.     ♦     *     ♦ 

Mr.  Sharpe,  in  reply :  [  38  ] 

The  surplus  of  the  estate  retains  the  character  which  the 
estate  had  at  the  death  of  the  testator:  if  it  had  been  sold  in 
his  lifetime,  it  would  have  been  personal  estate;  not  having  been 
so,  it  is  real. 


10  1842.     CH.     2  HARE,  38—39.  [r.k. 

Bourne       The  Vicb-Chancellor  : 

V, 

Bourne.  The  question  is  upon  the  effect  of  the  release  of  June,  1822. 

Bourne  being  seised  in  fee  of  the  Shrawley  estate,  subject  to  a 
mortgage  to  Dunn,  another  person,  named  Samuel  Good,  advanced 
money  to  pay  off  that  charge,  and  the  estate  was  conveyed  to 
Southall,  a  trustee,  in  the  first  place,  to  secure  the  sum  due 
to  Good. 

(His  Honour  stated  the  terms  of  the  instrument.) 

This  is  merely  a  charge  by  way  of  mortgage  :  there  is  no  indica- 
tion of  any  intention  to  convert  the  property  from  real  into  personal. 
If  a  person  charges  his  real  property  with  the  payment  of  his 
debts,  unless  there  is  a  clear  indication  that  it  shall  be  converted 
out  and  out,  it  retains  its  character  of  realty,  so  far  as  the  charge 
does  not  extend,  until  it  is  actually  converted.  If  the  trustee  had 
taken  the  property  with  absolute  directions  to  sell  and  convert  it, 
the  circumstance,  that  the  directions  had  not  been  carried  into 
effect  at  the  death  of  the  testator,  might  have  been  immaterial,  and 
it  might  have  been  treated  as  personalty.  But,  in  this  case,  there 
was  no  absolute  or  compulsory  direction  for  the  sale  or  conversion 
of  the  estate ;  it  is  merely  an  authority,  in  a  certain  event,  to  enter 
into  possession  of  this  estate,  and  at  the  discretion  of  the  trustee 
[  *3J*  ]  *to  sell  it,  for  the  purpose  of  recovering  payment  of  the  debt  for 
the  mortgagee.  The  direction  to  re-convey  the  estate,  in  case  of 
payment  of  the  mortgage-money,  is  inconsistent  with  the  notion 
that  there  was  any  intention  that  the  property  should  be  absolutely 
converted  by  the  effect  of  the  conveyance. 

The  event,  upon  the  happening  of  which  the  trustee  might,  at 
his  discretion,  have  sold  the  estate,  namely,  the  default  in  payment 
of  the  mortgage-money,  took  place  in  the  lifetime  of  the  testator ; 
but  the  discretion  to  sell  had  not  been  exercised  at  the  time  of  his 
death.  The  consequence  is,  that  the  estate  passed  to  his  devisees 
as  realty,  subject  to  the  mortgage,  and  the  trustee  must,  therefore, 
account  to  the  devisees  for  the  surplus  proceeds  of  the  sale. 

The  cases  on  this  subject  are  all  collected  and  commented  upon 
in  the  exceedingly  able  work  of  Mr.  Dalzell,  on  the  Law  of 
Conversion  (1). 

(1)  Page  89.      His    Honour  men-  cases  whei*e  an  imperative  trust  was 

tioned  Wright  v.  Hoaef  25  H.  E.  209  (2  held    to    be    necessary    to    work    a 

Sim.  &  St.  323) ;  Shudforth  v.  Temple,  conversion. — O.  A.  S.] 
51  B.  E.  230  (10  Sim.  184) ;  [and  other 
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Where  an  estate  was  directed  by  the  testator  to  be  sold  after  the  death     ^^^'  '^'  ^^' 
of  a  certaiu  person,  and  the  sale  was  made  during  the  life  of  that  person,       Wioram 
under  a  decree,  some  of  the  persons  interested  in  the  proceeds  being  infants  V.-C. 

or  not  sui  jurtSy  the  Court  would  not  compel  the  purchaser  to  accept  [  40  ] 

the  title. 

The  conditions  of  sale  provided  that  all  objections  to  the  title  disclosed 
by  the  abetract,  not  taken  within  a  certain  time  after  delivery  of  the 
abstract  to  the  purchaser,  should  be  deemed  to  be  waived :  Held,  that  the 
time  for  objecting  was  not  to  be  computed  from  the  time  of  the  delivery  of 
au  imperfect  abstract;  and  that  the  purchaser  was  not  precluded  from 
taking  an  objection  which  arose  out  of  evidence  called  for  before  the 
expiration  of  the  time  fixed. 

The  sale  took  place  imder  a  decree.  The  abstract  stated  that  the  person, 
at  whose  death  the  sale  was  to  be  made,  proved  the  will  of  the  testator,  but 
it  did  not  state  the  pleadings  in  the  cause,  or  whether  that  person  was 
living  or  dead :  Held,  that  this  was  not  a  sufficiently  distinct  intimation  to 
the  purchaser  that  the  time  of  sale  had,  without  any  sufficient  ground, 
been  anticipated. 

.  The  testator  directed  an  annuity  to  be  paid  by  the  trustees,  appointed  by 
his  will,  into  the  proper  h&nds  of  his  daughter  A.,  the  wife  of  L.,  for  her 
own  proper  use  and  benefit :  Held,  that  it  was  not  a  trust  for  the  separate 
use  of  the  daughter  (2). 

Samuel  Christie,  by  his  will,  dated  in  September,  1830,  devised 
and  bequeathed  all  his  freehold  and  leasehold,  and  all  his  personal 
estate,  not  specifically  bequeathed,  to  J.  Laws  and  two  other 
trustees,  as  to  his  estate  at  Preston,  in  trust  for  sale  as  therein 
mentioned ;  and  upon  further  trust  to  receive  and  take  the  rents 
and  profits  of  his  freehold  estate,  situate  in  Queen  Street  and 
Charles  Street,  until  sale  thereof  as  thereafter  directed ;  and  out 
of  such  rents  and  profits  and  the  produce  arising  from  the  sale  of 
his  said  estate  at  Preston,  and  of  his  other  effects,  pay  unto  the 
proper  hands  of  his  daughter-in-law  Agnes  the  sum  of  180^.,  to  and 
for  her  own  sole  use  and  benefit,  which  he  desired  might  be  paid  to 
her,  her  executors,  or  administrators,  free  of  legacy  duty ;  then  to  pay 
one  annuity  of  150{.  into  the  proper  hands  of  his  said  wife  Alice 
during  her  natural  life,  for  her  own  proper  use  and  benefit ;  and  he 
declared  his  will  to  be  that  such  annuity  should  be  paid  into  the 
proper  hands  of  the  said  Alice,  from  time  to  time  as  the  same 
should  become  due,  and  that  the  same  should  not  be  received  by  ^ 
anticipation,  and  that  she  should  not  be  at  liberty  either  to  raise 
any  money  on  security  thereof,  or  in  any  manner  to  dispose  of  the 

(1)  iratit  V.  Staliibrass  (1873)  L.  R.      Quarterly  Beview,  xix.,  161.] 
«    Ex.    17d,    42   L.   J.   Ex.    108,    29  (2)  Surman  v.     Wharton    [1891]    1 

L.  T.  293.     [As  to  this  case  see  Law      Q.  B.  491,  60  L.  J.  Q.  B.  233. 
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Blacklow     same,  and  if  she  should  so  do,  such  annuity  should  immediately 
Laws.        thereafter  cease  and  be  no  longer  payable.     And  upon  further  trust, 
by  and  out  of  the  monies  to  arise  from  the  sale  of  his  said  estate 
at  Preston,  and  other  effects  which  should  come  to  the  hands  of  his 
[  •41 J       said  *trustees  (as  follows),  **  to  pay  one  annuity  or  clear  yearly  sum 
of  50/.,  during  the  natural  life  of  my  said  wife  Alice,  into  the  proper 
hands  of  my  youngest  daughter  Anne  (now  the  wife  of  James  Laws), 
for  her  own  proper  use  and  benefit,*'     And  the  testator  directed 
that  so  soon  after  the  decease  of  his  wife  Alice  as  conveniently 
might   be,  his   said  trustees  should,  either  by  public  auction  or 
private  contract,  as  they  should  deem  most  expedient,  sell  and 
dispose  of  his  freehold  estates  situate  in  Queen  Street  and  Charles 
Street  aforesaid,  for  the  best  prices  that  could  be  reasonably  obtained 
for  the  same,  and  out  of  the  proceeds  arising  from  such  sale,  pay 
into  the  proper  hands  of  his  said  daughter  Anne  the  sum  of  60O/., 
to  and  for  her  own  sole  use  and  benefit  absolutely  ;  and  he  directed 
that  the  residue  of  his  property  should  be  held  by  his  trustees,  uiK>n 
trust  to  be  divided  into  six  equal  parts,  one  part  thereof  for  his 
daughter  Jane  wife  of  J.  Davies,  one  other  part  thereof  in  trust  for 
Sarah  Davies  widow,  one  other  part  thereof  in  trust  for  Harriet  the 
wife  of  J.  Simpson,  one  other  part  thereof  in  trust  for  Eliza,  the 
wife  of  W.  Pugh, — which  last-mentioned  sixth  share  he  directed 
should  be  invested  by  his  trustees,  and  the  dividends  and  interest 
paid   into   the  proper   hands   of  his  said  daughter  Eliza,  whose 
receipt  alone  notwithstanding  her  coverture  should  be  a  suflScient 
discharge  for  the  same ;  provided  that  if  his  said  trustees  should 
see  occasion  they  should  be  at  liberty,  at  any  time  during  the  life- 
time of  his  said  daughter  Eliza,  to  transfer  any  portion  of  the 
bequest  made  in  her  favour,  not  exceeding  one-half  part  thereof, 
for  her  immediate  use,  and  in  that  case  her  receipt  alone  should  be 
a  sufl&cient  discharge  to  them  for  the  same,  notwithstanding  her 
coverture,  and  that  such  remaining  moiety  should  remain  vested  in 
his  trustees,  in  trust  for  her,  and  be  subject  to  such  disposition  as 
she  should  by  her  last  will  and  testament  direct  and  appoint  not- 
[  M2  ]        withstanding  her  present  or  any  future  *coverture,  and  in  default 
of  appointment  the  same  to  be  equally  divided  as  therein  mentioned, 
and  one  other  part  thereof  in  trust,  for  his  said  daughter  Anne, 
And  he  declared  that  the  respective  receipts  of  such  of  them  as 
should  be  married  should  be  a  sufficiept  discharge,  although  under 
coverture.     And  the  testator  appointed  Alice  his  wife,  and  the  said 
three  trustees,  his  executrix  and  executors.     The  testator  died  soon 
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after  the  date  of  his  will,  leaving  his  wife  Alice  surviving  him  ;  and    Blacklow 
his  will  was  proved  by  Alice  the  widow,  and  James  Laws.  Laws. 

The  bill  was  filed  in  January,  1889,  by  some  of  the  persons 
beneficially  interested  in  the  residuary  estate  of  the  testator,  against 
the  executrix  and  executor,  and  the  other  residuary  legatees,  and 
prayed  the  usual  accounts  of  the  real  and  personal  estate,  and 
that  the  trusts  of  the  will  might  be  executed  under  the  direction 
of  the  Court. 

By  the  decree,  made  the  14th  of  December,  1841,  it  was  declared, 
that  the  trusts  of  the  will  ought  to  be  performed  and  carried  into 
execution.  An  inquiry  was  directed  of  what  lands  and  heredita- 
ments, and  what  estate  therein  the  testator  had  at  the  date  of  his 
will,  and  of  his  death ;  and  it  was  ordered  that  the  real  estate,  of 
which  the  testator  was  seised  at  the  date  of  his  will,  and  at  the 
time  of  his  death,  or  such  parts  thereof  as  then  remained  unsold, 
should  be  sold  with  the  approbation  of  the  Master. 

Under  this  decree,  the  estates  in  Queen  Street  and  Charles  Street 
were  put  up  to  sale  in  January,  1842,  upon  printed  conditions  ;  and 
W.  Hains  became  the  purchaser.  By  the  8th  condition  of  sale,  the 
purchaser  was  within  twenty-one  days  next  after  the  delivery  of  the 
abstract,  to  deliver  to  the  vendor's  solicitors  a  statement  in  writing 
of  such  objections  to  the  title  ^disclosed  by  the  abstract  as  he  [  *43  ] 
should  be  advised  to  take,  and  every  objection  not  so  taken,  and 
communicated  within  such  period,  should  be  deemed  waived. 

The  report  of  the  purchase  was  made  and  confirmed.  The 
abstract  was  delivered  to  the  purchaser's  solicitors  on  the  1st  of 
March.  This  abstract  did  not  contain  any  statement  of  the  plead- 
ings in  the  cause,  but  stated,  amongst  other  instruments,  the  will 
of  the  testator,  and  contained  in  a  short  line  at  the  foot  of  the  will, 
as  part  of  the  abstract  relating  to  that  instrument,  these  words  : 

"Will  proved  in  the  Prerogative  Court  of  Canterbury,  the  24th  of 
June,  1881,  by  said  Alice  Christie,  James  Simpson,  and  James  Laws; 
said  Thomas  Bayley  having  renounced  probate." 

The  purchaser's  counsel  in  advising  on  the  title  said,  "  It  should 
be  ascertained  by  a  brief  of  the  pleadings,  that  all  proper  parties 
are  before  the  Court."  The  objections  to  the  title,  not  including 
any  objection  on  the  ground  of  the  sale  having  been  made  during 
the  life  of  the  widow,  were  delivered  on  the  22nd  of  March  :  and  in 
answer  to  the  observation  referred  to,  the  vendors'  solicitors,  on 
the  5th  of  April,  wrote,  "  A  brief  of  the  pleadings  can  at  any  time 
be  seen  at  our  oflSce."     About  the  21st  of  April,  the  purchaser's 
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blacklow  counsel  gave  this  further  opinion,  "  Upon  procuring  a  brief  of  the 
Laws.  pleadings,  I  do  not  find  that  any  cause  is  shown  for  decreeing  a 
sale  before  the  time  fixed  by  the  testator's  will, — his  widow's  death. 
Probably  it  would  appear  by  the  decree,  the  Court  having  power  to 
decree  a  sale  for  payment  of  all  debts.  It  also  appears  that  two  of 
the  trustees  of  the  will  have  disclaimed,  and  that  one  of  those  two 
is  dead,  though  the  facts  are  not  noticed  in  the  abstract.*'  The 
[  *^^  ]  purchaser  ultimately  insisting  upon  the  objection  *that  the  decree 
for  sale  was  premature,  the  question  was  submitted  to  the  Court  by 
motion,  on  behalf  of  the  vendors,  that  the  purchaser  should  pay 
his  purchase-money  into  Court,  and  on  behalf  Of  the  purchaser, 
that  he  might  be  discharged  from  his  purchase. 

Mr.  SharpCy  for  the  vendors,  argued  first,  that  the  purchaser 
was  precluded  by  the  8th  condition,  when  more  than  twenty-one 
days  had  elapsed  after  the  delivery  of  the  abstract,  from  taking  the 
objection  as  to  the  time  of  sale.  The  abstract  had  contained  all  the 
facts  upon  which  the  state  of  the  title  might  have  been  known.  It 
appeared  that  the  widow  had  proved  the  will ;  and  no  mention  was 
made  of  her  death.  It  was  not  the  practice  to  state  in  the  abstract 
that  parties  interested  in  the  .estate  were  still  alive  :  their  existence 
was  assumed,  unless  the  contrary  was  stated.  Secondly,  the  decree 
for  sale  was  made  in  a  suit  in  which  the  widow  was  a  party,  with 
her  consent.  The  Court  must  be  presumed  to  have  been  satisfied 
that  it  was  for  the  benefit  of  the  infants  that  the  estate  should  be 
sold :  the  circumstance  that  there  was  no  inquiry  whether  it  was 
for  their  benefit,  does  not  impair  the  presumption,  for  the  Court  may 
be  satisfied  of  the  fact  without  inquiry,  which  is  only  one  mode  of 
deriving  information.  The  property  consisted  of  houses,  and^ay 
be  deteriorated,  but  is  not  likely  to  be  improved.  An  erroneous 
conclusion  in  fact,  if  it  were  so,  may  be  occasion  for  appeal,  but  is 
not  error  in  the  decree. 

Mr.  Dunn,  for  the  purchaser  : 

The  8th  condition   did  not  apply,   for  the  abstract  was  not 

complete  even  at  the  time  when  the  objection  was  taken,  which  was 

discovered  not  from  the  abstract,  but  from  a  different  document, 

[  •45  ]        *the  brief  in  the  cause  :    Tanner  v.  Smith  (i) ;  Hobson  v.  Bell  (2) ; 

Dalby  v.  Pullen  (3).     Any  infant,  interested  in  the  estate,  might,  on 

(1)  51  E.  R.  277  (10  Sim.  410).        (3)  30  R.  R.  123  (3  Sim,  29,  1 

(2)  50  R.  R.  90  (2  Beav.  17).        Russ.  &  My.  296). 
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attaining  twenty-one,  procure  the  cause  to  be  reheard,  and  displace    blacklow 
the  decree.  Laws. 

The  Vice-Chancbllor  : 

The  vendors  in  this  case  contend,  first,  that  the  objection  taken 
by  the  purchaser  to  the  title  is  not  tenable,  for  they  say  the  Court 
may  anticipate  the  time  of  sale  directed  by  a  will,  where  it  is  for 
the  benefit  of  the  parties  interested  (although  they  may  be  infants), 
that  an  earlier  sale  should  take  place  than  the  testator  has 
prescribed ;  and  therefore,  that  a  sale  in  the  lifetime  of  the  widow 
is  not  error  in  the  decree.  Secondly,  that  the  facts  upon  which 
the  present  objection  is  founded  appear  sufficiently  upon  the 
abstract,  and  that  the  purchaser  is  now  precluded  by  the  8th 
condition  of  sale  from  taking  the  objection. 

The  purchaser,  on  the  other  hand,  alleges,  first,  that  the  objection 
is  fatal  to  the  title,  or  at  all  events,  that  the  title  is  one  which  a 
court  of  equity  will  not  compel  a  purchaser  to  take  ;  secondly,  that 
the  facts  raising  the  objection  were  not  sufficiently  disclosed  upon 
the  abstract ;  and,  thirdly,  that  the  twenty-one  days  mentioned  in 
the  8th  condition  are  to  be  computed  from  the  day  when  a  perfect 
abstract  was  delivered  :  Hohson  v.  Bell ;  and  he  insists  that  the 
abstract  first  delivered  was  imperfect ;  that  his  objection  was  taken 
within  the  twenty-one  days ;  and,  in  fact,  that  the  abstract  is  not 
yet  perfect. 

Upon  the  principal  question,  I  am  of  opinion,  that  the  *sale  in  [  *40  ] 
the  lifetime  of  the  widow  creates  such  a  defect  in  the  title,  that  a 
court  of  equity  ought  not  to  compel  a  purchaser  to  accept  it.  In 
order  to  justify  that  opinion,  I  need  not  deny  the  power  of  the 
Court  in  any  possible  case  to  anticipate  the  time  prescribed  in  a 
will  for  selling  an  infant's  estate.  All  that  I  need  say  is,  that  a 
decree  anticipating  the  sale  of  the  estate  is  a  departure  from  the 
trusts  of  the  will;  and  that  a  case  should  be  made  for  the  exercise  of 
such  an  extraordinary  power.  That  case  must  be  made  either  upon 
the  pleadings,  or  upon  a  reference  to  the  Master,  or  some  other 
proceeding  informing  the  Court  of  the  case,  which  is  relied  upon  as 
calling  for  so  unusual  an  act.  It  has  not  been  suggested  at  the 
Bar  that  the  decree  can  be  supported  upon  the  ground  that  the 
debts  of  the  testator  require  the  sale.  The  trustees  therefore  could 
not  have  made  a  good  title  to  the  estate ;  and  in  the  absence  of 
special  circtmistances,  the  Court,  as  a  general  proposition,  does 
nothing  more  than  the  trustees  might  have  done  in  the  due  execution 
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Blacklow  of  the  express  trusts  of  the  will.  This  bill  asks  the  execution  of 
Laws.  the  trusts  of  the  will  as  they  are  set  out  in  the  pleadings ;  no  case 
for  departure  from  those  trusts  is  made ;  and  it  is  impossible  to 
read  the  decree  without  seeing  that  the  Court  intended  to  do 
nothing  more  than  execute  the  trusts  of  the  will.  It  directs  the 
trusts  of  the  will  to  be  performed,  and  the  Master  to  sell  such,  if 
any,  of  the  testator's  estates  as  then  remained  unsold.  If  any  of 
the  infant  defendants  were  now  to  rehear  the  cause,  I  cannot  donbt 
but  that  the  Court  would  alter  the  decree,  unless  a  case  were  made 
as  the  result  of  future  inquiry  or  evidence  to  justify  the  Court 
in  renewing  the  existing  decree  for  sale. 

Then  has  the  purchaser  accepted  this  defective  title  according  to 
the  construction  of  the  8th  condition,  so  as  to  preclude  himself  from 
[  *47  ]        taking  the  objection  to  it,  *by  the  expiration  of  the  twenty-one  days 
there  mentioned  ? 

Now  the  first  observation  is  :  The  abstract  does  not  contain  the 
pleadings  in  the  cause :  the  pleadings  were  called  for  by  the  pur- 
chaser's counsel  on  the  12th  of  March,  before  the  expiration  of  the 
twenty-one  days ;  and  on  the  5th  of  April,  after  the  expiration  of 
that  time,  the  vendors'  solicitors  tender  the  brief  for  inspection  at 
their  office.  If  it  has  in  truth  been  out  of  the  inspection  of  these 
pleadings  that  the  objection  has  arisen,  it  would  be  impossible  for 
the  vendors  successfully  to  contend  that  it  was  not  competent  to 
the  purchaser,  after  the  twenty-one  days,  to  insist  upon  an  objec- 
tion to  the  title  arising  out  of  the  inspection  of  a  document  which 
had  been  called  for  within  that  time.  But  this  is  the  state  of  the 
case  between  the  parties,  unless  the  contents  of  the  abstract  are 
such  as  to  deprive  the  purchaser  of  any  argument  founded  upon 
the  difference  of  the  information  disclosed  by  the  pleadings  and 
that  disclosed  by  the  abstract.  In  considering  this,  I  must  have 
regard  to  the  principles  of  the  Court  as  explained  by  the  Master  of 
THE  Bolls  in  Burrovghs  v.  Oakley  {\),  The  Court  must  anxiously 
protect  the  purchaser.  The  question  must  be  whether  as  a  con- 
clusion of  fact  the  Court  is  satisfied  the  purchaser  intended  to 
waive,  and  has  waived  his  right  to  object  to  this  defect  in  the  title. 
And  in  a  question  between  the  purchaser  and  vendors  only,  I 
cannot  hold  that  he  has  done  so  unless  the  contents  of  the  abstract 
are  such  as  clearly  to  raise  the  present  objection.  If  the  purchase 
had  been  completed,  it  would  undoubtedly  have  been  difficult  for 
the  purchaser  in  a  contest  with  a  stranger,  to  have  contended  with 
(I)  19  R.  R.  188  (3  Swanst  159). 
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effect,  that  the  statement  in  the  abstract,  of  the  will  having  been  Blacklow 
proved  by  Alice  Christie  and  *LawB,  did  not  affect  him  with  notice  laws. 
that  Alice  the  tenant  for  life  survived  the  testator,  and  with  all  the  [  *48  J 
consequences  resulting  from  such  notice.  But  the  statement  is  not 
inconsistent  with  the  supposition,  that  a  good  title  might  be  made 
notwithstanding  the  widow  was  living.  The  suggestion  on  the 
remarks  upon  the  abstract,  and  the  argument  of  the  vendors  at  the 
Bar  show  this.  If  the  fact  that  the  widow  survived  the  testator 
and  is  still  living,  was  absolutely  inconsistent  with  the  decree  being 
right,  the  argument  in  favour  of  a  waiver  would  be  far  stronger 
than  it  is.  It  was  by  the  pleadings,  and  only  by  the  pleadings, 
that  the  defect  in  the  title  really  appeared.  But  in  truth  the 
abstract  does  not  state  that  the  widow  survived  the  testator,  except 
incidentally  in  stating  another  fact, — the  probate  of  the  will ;  and 
the  decree  as  abstracted  purports  duly  to  carry  into  effect,  not  to 
vary,  the  trusts  of  the  will  as  expressed  therein.  In  these  circum- 
stances, and  looking  at  the  evidence  before  me,  I  think  myself 
bound  to  hold,  in  a  question  between  the  vendors  and  purchaser 
before  conveyance,  that  the  abstract  does  not  so  point  to  the  facts 
out  of  which  the  present  objection  arises,  that  I  can  consider  the 
purchaser  as  having  waived  it.  The  abstract  itself  did  not  raise 
the  objection,  and  if  it  did,  the  objection  is  established  by  the 
evidence  which  the  purchaser  called  for  before  the  twenty-one  days 
expired. 

The  cause  came  on  for  further  directions.     The  only  material       Dee.  22. 
question  was,  whether  the  gift  of  the  annuity  to  the   testator's 
daughter  Anne,  created  a  trust  for  her  separate  use. 

3/r.  Sharpe  and  Mr.  Roll,  for  the  plaintiffs,  relied  on  *  Tyler  v.        [  *49  ] 
Lake  (i),  as  an  authority  that  the  annuity  did  not  vest  in   the 
daughter  to  her  separate  use. 

Mr.  Simpkinson,  for  Anne,  the  daughter,  contended  that  a 
series  of  decisions,  anterior  to  Tyler  v.  Lake,  had  established  that 
words  of  equivalent  import  to  the  words  of  this  bequest  were 
sufficient  to  create  a  separate  use;  and  that  Tyler  v.  Lake  was 
distinguishable,  because  the  use  of  similar  words  of  gift  to  a  son 
showed  that  the  testatrix  had  not  any  special  intention  to  exclude 
the  husband  of  the  daughter. 

(1)  34  E.  B.  53  (2  Buss.  &  My.  183). 
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Blaoklow    The  Vice-Chancellor  : 

V, 

Laws.  The  case  of   Tyler  v.   Lake   was  an   appeal   from   the    Vice- 

Chancellor,  who  held  that  words  very  nearly  similar  to  the  words 
of  this  gift  had  not  the  effect  of  creating  a  separate  interest  in  the 
wife.  Lord  Brougham  said  that,  ''If  a  sufficient  strength  of 
negative  words  is  not  to  be  found  in  the  gift  or  limitation,  you  are 
not  allowed  to  fish  about  for  indications  of  intention  from  other 
parts  of  the  instrument,"  and  his  Lordship  refers  to  a  case  of 
Stanton  v.  Hall  (i),  where  he  says  the  same  principle  was  acted 
upon.  And  Lord  Gottenham,  in  the  subsequent  case  of  Massey  v. 
Parker  (2),  which,  though  afterwards  reversed  by  himself  on  one 
point,  remains  untouched  on  this,  says :  "  The  cases  require  very 
distinct  and  unequivocal  expressions  to  create  a  separate  interest 
in  the  wife.  In  Tyler  v.  Lake^  the  Lord  Chancellor  says,  that 
the  husband  is  not  to  be  excluded  except  by  words  which  leave  no 
doubt  of  the  intention,  and  of  the  principle  the  case  of  Tyler  v. 
Ijake^  which  is  also  reported  before  the  Vice- Chancellor  (s),  and 

[  ♦SO  ]  the  *ca8e  of  Stanton  v.  Hall,  afford  strong  illustration.  In  neither 
of  these  cases  did  the  claim  of  the  wife  prevail ;  although  in 
Stanton  v.  Hall,  the  whole  machinery  of  the  instrument  proved 
that  such  must  have  been  the  intention,  but  the  required  words  of 
exclusion  were  wanting ;  and  in  Tyler  v.  Lake,  the  trustees  were 
directed  to  pay  the  shares  of  the  trust  fund,  into  the  proper  hands 
of  the  married  women,  to  and  for  their  own  use  and  benefit,  and  if 
they  should  be  dead  to  pay  the  same  to  their  husbands."  Now, 
without  presuming  to  question  these  dicta,  I  confess  I  do  not 
understand  how  far  either  Lord  Brougham  or  Lord  Cottenham 
meant  to  say  the  rule  in  these  cases  goes.  I  take  the  rule  to  be 
universal,  that  nobody  can  entitle  himself  to  an  interest  under  a 
written  instrument,  unless  he  can  make  out  that  he  is  entitled  to 
the  interest  he  claims  by  the  words  of  that  instrument ;  and  where 
the  Court,  by  what  is  called  implication,  as  distinguished  from 
express  gift,  gives  property  to  a  claimant,  it  does  not  by  so  doing 
contravene  the  rule  that  an  unequivocal  intention  to  give  must  be 
found  in  the  instrument  itself  (4) .  Now  if  the  cases  of  Tyler  v.  Lake, 
Stanton  v.  Hall,  and  Massey  v.  Parker,  are  to  be  understood  as 
laying  down  the  rule,  that  in  these  particular  cases  of  the  marital 
right  there  must  be  negative  words  in  the  words  of  limitation, — 

(1)  34E.  E.  49C2RU8S.  &My.  125).  (4)  See   Anauter  v.  Mayer,    1   Br. 

(2)  2  My.  &  K  174.  C.  C.  460—462. 

(3)  4  Sim.  144. 
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certainly  the  marital  right  is  protected  by  stricter  rules  than  are  blagklow^ 
applicable,  at  the  present  day,  to  any  other  right  of  property  ;  for,  laws. 
with  the  exception  of  a  few  technical  words,  (the  words  **  heir  "  or 
"  exchange,"  for  example,  in  a  deed),  courts  of  justice  invariably 
affirm  the  proposition,  that  an  intended  gift  shall  take  effect,  pro- 
vided the  Court  can  find  in  the  instrument  a  declared  intention 
to  give,  althoagh  the  simple  words  of  limitation,  unaided  by 
implication  arising  out  *of  other  parts  of  the  i^istrument,  might  [  *5i  ] 
leave  the  intention  uncertain.  I  do  not  know  whether  the 
learned  Judges  meant  to  go  the  length  of  saying,  that  the 
words  of  limitation  themselves  must,  in  this  particular  case,  be 
absolutely  unequivocal ;  but  the  authorities  referred  to  place  me 
in  this  situation, — that  I  must  construe  the  will  in  this  case 
with  the  utmost  strictness.  If  strictness  of  construction  is  to  be 
relaxed,  in  a  case  of  this  class,  it  must  be  by  a  higher  authority 
than  mine. 

With  regard  to  the  case  of  Tyler  v.  Lake,  I  presume  to  say  it 
might  well  be  supported  without  furnishing  a  necessary  rule  for 
the  present  case.  The  trust  was  to  pay  the  proceeds  of  real  estate 
into  the  proper  hands  of  a  married  woman  for  her  own  use  and 
benefit.  And  in  certain  events  similar  expressions  were  used, 
declaring  trusts  in  favour  of  male  persons.  The  direction  to  pay 
into  the  proper  hands  of  the  lady  left  untouched  the  marital  right 
to  the  money  when  in  her  hands,  and  it  was  previously  settled  that 
the  word  ''own"  will  not  create  a  separate  interest  in  the  wife: 
coupling  this  with  the  gift  in  the  very  same  words  to  a  male,  the 
Vick-Chancellob  held  that  a  separate  use  was  not  created.  Lord 
Bboughah,  however,  did  not  form  his  judgment  upon  the  same 
reasoning.  He  took  a  broader  ground — after  enforcing  the  necessity 
of  finding  direct  words  of  exclusion,  he  said,  that  the  word  *'  proper  " 
is  the  Latin  form  of  the  word  ''  own,"  and  therefore  payment  into 
her  proper  hands  signifies  the  same  thing,  as  into  her  '^  own " 
hands,  and  her  *'  own  "  has  no  exclusive  meaning,  and  upon  that 
ground  alone  he  determined  that  the  gift  in  that  case  was  not  a 
gift  for  the  wife's  separate  use.  Now  the  present  case  is,  in  one 
respect,  distinguishable  from  Tyler  v.  Lake,  for  the  word  **  proper  " 
is  repeated  in  describing  in  what  manner  the  wife  is  to  hold  and 
enjoy  the  property ;  and  reported  cases  of  great  *authority  certainly  [  •52  ] 
take  a  distinction,  where  there  is  a  simple  direction  that  a  woman 
should  receive,  and  where  to  that  direction  is  superadded  a  direc- 
tion, as  to  the  manner  in  which   she  is  to  hold  and  enjoy  the 
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Blacklow  property.  In  Tyirell  v.  Hope  (i),  there  was  an  agreement  that  the 
Laws.  wife  should  enjoy  and  receive  the  issues  and  profits :  that  is  the 
mere  legal  consequence  of  the  receipt  of  the  money  by  her  ;  yet  in 
that  case  the  direction  that  she  should  enjoy  was  held  to  create  a 
separate  use.  In  Prichard  v.  Ames  (2),  a  like  decree  was  made  upon 
a  similar  ground ;  and  in  Atcherley  v.  Veimon  (a),  to  the  words  "  to 
be  by  her  laid  out  in  what  she  shall  think  fit/'  the  same  construc- 
tion was  applied.  The  gift  in  Margetts  v.  Barringer  (4)  was  "  for 
her  own  use  and  benefit,  independently  of  any  other  person,"  which 
was  held  to  exclude  the  husband.  Wardle  v.  Claxton  (5)  seems  to  be 
the  case  of  a  gift  to  the  separate  use  of  the  wife  within  those  cases  > 
but  the  Vice-Chancellor  said  that  the  direction  to  apply  the  fund 
for  the  maintenance  of  her  children  as  well  as  herself,  prevented  the 
case  from  being  brought  within  the  language  of  the  authorities  (6). 
It  was  these  cases,  and  the  very  strong  expressions  in  the  case 
before  me,  showing  that  this  was  meant  to  be  a  gift  to  the  separate 
use  of  the  females,  that  led  me  to  look  into  the  authorities. 

Admitting,  then,  that  a  direction  to  pay  into  the  proper  hands  of 
a  woman  would  not  be  a  gift  to  her  separate  use,  and  that  I  am 
only  to  try  whether  the  superadded  words  are  to  have  any  effect ; 
the  first  thing  which,  independently  of  authority,  I  should  have  to 
[  *b^  ]  consider*  is,  the  meaning  of  the  word  "  proper,"  according  *to  the 
ordinary  use  of  the  English  language.  Now  the  word  "proper" 
is  defined  as  meaning  "peculiar,"  —  "not  belonging  to  other 
persons," — "not  common  to  other  persons."  And  the  ordinary 
rule  of  construction  is  to  give,  where  it  is  possible,  some 
effect  to  all  the  words.  Now,  if,  in  Margetts  v.  Bafrijiger,  a 
declaration,  that  the  property  was  to  be  held  by  the  lady  "  inde- 
pendently of  any  other  person,"  created  a  separate  use,  it  is  difficult 
to  see  why  the  same  effect  should  not  be  given  to  a  direction 
(superadded  to  the  direction  to  pay  into  her  hands)  that  she  shall 
hold  it, — for  her  "  peculiar  use," — so  as  not  to  belong  to  any  other, 
— or  so  as  not  to  be  enjoyed  by  others  "in  common  "  with  her. 
If  the  words  are  to  have  any  operation,  they  must  make  it  a  gift  to 
her  separate  use,  as  in  Margetts  v.  Barringer,  and  other  cases. 
Lord  Brougham,  however,  rejecting  or  not  relying  upon  the  Vicb- 
Ghancellor's  reasoning,  goes  (I  might  almost  say)  out  of  his  way 

(1)  2  Atk.  661.  (5)  9  Sim.  524. 

(2)  24  R.  R.  31  (T.  &  Buss.  222).  (6)  See  Kirk  v.  Paulin,  7  Vin.  Abr. 

(3)  10  Mod.  518.  96,  pi.  43. 

(4)  7  Sim.  482. 
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V. 

Law?, 


to  decide  that  the  word  **  proper  "  is  mere  repetition  or  surplusage,    Blacklow 

and  means  nothing  more  than  *'  own,"  overruling  a  decision  in 

which  Lord  Alvanley  (i)  held,  that  the  use  of  the  word  "  proper  " 

would  create  a  separate  use.     And  I  cannot,  in  the  face  of  a  decision 

of  Lord  BR0UOHA3I,  so  recently  given,  and  the  remarks  of  Lord 

CoTTBNHAM  on  the  same  point,  act  on  any  impression  of  my  own  as 

to  the  word  **  proper,"  when  applied  as  in  this  case. 

Some  observations  were  made  on  the  language  in  other  parts  of 
this  will ;  and  it  is  remarkable  that,  though  the  testator  creates 
separate  interests  in  several  instances,  he  adopts,  in  almost  every 
case,  a  different  set  of  words  for  doing  so.  And  it  may  also  be 
observed,  that,  in  giving  legacies  to  persons  who  are  widows,  he 
gives  them  to  the  sole  use  of  the  widows.  The  *case  is  open  to 
the  observation  which  Lord  Brougham  makes  in  Tyhr  v.  Lake, 
that  one  cannot  help  seeing  that  the  testator  did  not  know  the 
meaning  of  the  words  he  was  using.  Although  with  a  strong 
opinion  that  I  decide  this  case  against  the  real  intention  of  the 
testator,  my  decision  must  be  governed  by  that  in  I'yler  v.  Lake. 


[  '54  1 


WAEEINGTON   v.   WAEEINGTON  (2). 

(2  llare,  54—57  ;  S.  C.  6  Jur.  872.) 

A  testatrix  gave  the  residue  of  her  real  and  personal  estate  equally 
between  her  brother,  her  sister,  and  her  **  nephew  W.,  and  E.  his  wife," 
(£.  being  the  niece  of  the  testatrix) :  Held,  that  the  husband  and  wife  took 
one  share  each,  and  not  merely  one  share  between  them. 

The  question  was,  whether,  under  the  will  of  Elizabeth 
Warrington,  made  in  1840,  the  defendants,  William  Henry,  and 
Emma  his  wife,  the  nephew  and  niece  of  the  testatrix,  took  one 
share,  or  two  shares,  of  the  residuary  estate.  The  only  material 
passage  in  the  will  was  as  follows : 

"My  share  of  the  estate  called  Cynon,  in  the  county  of 
Montgomery,  and  all  other  my  real  and  personal  estate,  with  the 
exception  of  Carlton  Lodge,  and  that  I  leave  to  my  dear  niece  and 
nephew,  Emma  and  William  Henry  Warrington,  having  but  one 
half  of  that  house  and  garden ;  and  all  other  my  real  and  personal 
estate  and  property  in  the  joint-stock  bank  called  Gloucestershire 


1842. 
Jvly  II,  14. 

WmRAM, 

V.-C. 

[54] 


(1)  Hartley  v.  Hurle,  5  fi.  R.  113  (5 
Ves.  Mo). 

(2)  In  re  March  (1884)  27  Ch.  D. 
166,  54   L.  J.  Ch.  143,  51  L.  T.  380, 


C.  A. ;  In  re  Jupp  (1888)  39  Ch.  D. 
148.  57  L.  J.  Ch.  774,  59  L.  T.  129;  In 
re  Dixon  (1889)  42  Ch.  D.  306,  61 
L.  T.  718. 
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Wa  hrinq- 

TON 

Warring- 
ton. 


[  5"  ] 


•56  ] 


and  Cheltenham  Bank,  with  all  the  rest,  residae,  and  remainder  of 
my  trust  estate  and  property  whatever  and  wherever  not  herein 
disposed  of,  I  leave  equally  between  my  brother  Thomhill  Warring- 
ton, my  sister  Anne  Van  Corlandt,  widow,  my  nephew,  William 
Henry  Warrington,  and  Emma  his  wife,  their  heirs  and  assigns, 
nevertheless  subject  to  any  bequest  and  legacy  herein  mentioned." 

Mr.  Sharpe  and  Mr.  Berrei/,  for  the  plaintiff: 

The  rule  in  joint-tenancy  is  thus  stated  by  Littleton:  "If  a 
joynt-estate  be  made  of  land  to  a  husband  and  wife,  and  to  a  third 
person,  in  this  case  the  husband  and  wife  have  in  law,  in  their 
right,  but  the  moiety.  And  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law ;  and  are  in  like  case  as  if  an  estate 
be  made  to  two  joyntenants,  where  the  one  hath,  by  force  of  the 
joynture,  the  one  moiety,  and  the  other,  the  other  moiety.  In  the 
same  manner  it  is,  where  an  estate  is  made  to  the  husband  and 
wife  and  to  two  other  men  ;  in  this  case  the  husband  and  wife  have 
but  the  third  part,  and  the  other  two  men,  the  other  two  parts  "  (i). 
Bricker  v.  mialley(2) ;  Anon.,  Skin.  (3) ;  Green  d.  Creic  v.  King (4)  \ 
Back  V.  Andrews  (5) ;  I>oe  d.  Freestone  v.  Panatt  (6).  There  is  no 
reason  in  the  nature  of  a  tenancy  in  common,  for  applying  a 
diflferent  rule  in  this  respect  from  that  which  is  applied  in 
joint-tenancy. 

Mr.  Lenin,  for  the  defendant  Anne  Van  Corlandt. 

Mr.  Pnrvis  and  Mr.  Toller,  for  the  defendants  William  Henry 
W^arrington,  and  Emma  his  wife  : 

The  case  of  Brisker  v.  Ulialley  turned  on  the  peculiarity  of 
expression  by  which  the  husband  and  wife  were  separated  in  the 
f!^h  by  the  conjunction  **  and  "  from  the  other  persons — **  to  B., 
C,  and  D.,  and  the  ^wife  of  D."  In  the  simple  case  of  a  devise  to 
a  husband  and  wife,  and  a  third  person  equally,  Popham,  Ch.  J,,  is 
reported  to  have  laid  it  down  that  they  were  tenants  in  common, 
inasmuch  (quia)  as  they  took  everyone  of  them  a  third  part:  Lewln 
V.  Cox\y).      In   The  Attorney -General  v.  Bacchus  (s),  a  residuary 


(1)  Sect.  291. 

(2)  1  Vera.  233;  .S.  C.  4  Yin.  Abr. 
p.  154,  tit.  Baron  and  Feme,  (M.  a), 
pi.  9. 

(3)  .Skin.  182;  S.  C.  4  Yin.  Abr. 
p.  154,  pi.  10. 


(4)  2  W.  Bl.  211. 

(5)  2  Yem.  120;  S.  C.  Prec,  Cha.  1. 

(6)  5  T.  B.  652. 

(7)  Serjt.  Moore,  558,  pi.  759. 

(S)  9  Pri.  30 ;  S.  C.  11  Pri.  547.  See 
35  K,  R.  746,  tK 
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beqnest  to  a  hasband  and  wife  was  treated  as  a  gift  to  two  persons,     warring. 
and  the  legacy  duty  distinguished  accordingly.  "^^^ 


Thb  Vice-Chancellor: 

I  cannot  concur  in  the  argument  that  the  quantity  of  the  interest 
to  be  taken  by  the  husband  and  wife  in  this  residuary  gift  depends 
upon  the  question  whether  the  gift  creates  a  joint-tenancy  or  a 
tenancy  in  common.  The  quantity  of  land  which  the  husband  and 
wife  take,  under  a  devise  like  that  before  me,  is  a  different  question 
from  that  of  the  manner  in  which  they  take  it.  They  may  take 
their  shares  by  entireties,  and  not  by  moieties  as  between  themselves; 
but  this  legal  result,  as  between  the  husband  and  wife,  cannot 
affect  the  amount  of  the  gift,  as  between  them  and  third  persons. 
The  number  of  shares  into  which  the  residue  is  divided  must  be 
determined  by  counting  the  legatees,  among  whom  it  is  equally 
given.  It  may  be  observed,  that  Littleton,  in  stating  the  rule 
which  has  been  referred  to,  always  illustrates  it  by  placing  the 
husband  and  wife  as  the  first  parties  to  whom  the  estate  is  made ; 
and  in  Bricker  v.  Whalley,  the  occurrence  of  the  word  "  and  "  before, 
the  names  of  the  husband  and  wife  is  adverted  to  by  the  Lord 
Keeper.  The  circumstances  relied  on  in  that  case  exist  here :  the 
husband  and  wife  are  equally  of  kin  to  the  testatrix :  and  there  *is 
nothing  in  the  disposition  of  the  names  which  can  import  any 
intention  to  treat  either  of  them  differently  from  the  other  legatees. 
I  cannot  do  otherwise  than  hold  the  gift  to  be  a  gift  in  severalty  to 
several  persons;  and  the  residue  must  therefore  be  divided  into 
four  shares,  and  the  husband  and  wife  declare.d  to  be  entitled  each 
to  one  of  such  shares. 


Warring. 

TON. 


[  's?  ] 


EDWAEDS  V.   MEYEICK(l). 

(2  Hare,  60—79  ;  S.  C.  12  L.  J.  Ch.  49 ;  6  Jiir.  924.) 

On  a  question  of  the  propriety  of  a  purchase  by  a  solicitor  from  his 
client,  the  solicitor,  in  order  to  sustain  the  transaction,  must,  if  he  was 
solicitor  in  Mc  re,  show  that  he  gave  his  client  all  that  reasonable  advice 
against  himself,  which  his  office  of  solicitor  would  have  made  it  his  duty  to 
have  given  him  against  a  third  person ;  but  the  nature  of  the  proof  varies 
according  to  the  subject  of  the  purchase,  the  relative  situation  of  the 
parties,  and  the  equality  of  the  footing  upon  which  they  stand,  in  reference 
to  the  subject  of  the  contract;  and,, although  the  relationship  of  attorney 


(1)  Ltiddy's  TrMteev,  Peard  (1886) 
33  Ch.  D.  500,  56  L.  J.  Ch.  884,  55 
L.  T.  137;  In  re  Ilasfani  and  Hier- 
Kvaus  [1902]  1  Ch.  765,  71  L.  J,  Ch, 


374,  86  L.  T.  663,  C.  A. ;  Wright  v. 
Carter  [1903]  1  Ch.  27,  72  L.  J.  Ch. 
138,  C.  A, 


1842. 

July  18.  2], 

22,  29. 

W I  ORAM, 
V.-C. 

[60] 
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Edwardb  ^^^  client  may  exist,  yet  if  it  has  no  existence  in  hue  re,  the  rule  with  regard 

r.  to  the  oiina  of  proof  may  no  longer  be  applicable.     Nor  does  the  rule 

Mbyrick.  require  the  solicitor  to  point  out  the  speculative  possibility  that  a  railway 

which  is  known  to  be  in  contemplation  may  improve  the  value  of  the 

property  which  he  is  bujdng  from  his  client. 

On  proof  of  some  specific  errors  and  overcharges  in  an  account  and  bill 
of  costs,  inquiries  were  directed  with  respect  to  an  account  made  up — and 
the  balance  of  which  was  secured  by  a  mortgage  made  thirteen  years  before 
the  bill  was  filed. 

In  the  year  1815,  the  defendant  W.  Mbyrick,  a  solicitor  at  Merthyr 
Tydvil,  became  acquainted  with  the  fact  of  the  existence  of  a  settle- 
ment under  which  the  plaintiff,  Lewis  Edwards,  a  farmer  in  that 
neighbourhood,  was  entitled  to  property  of  considerable  value.  The 
defendant  having  informed  the  plaintiflf  of  that  fact,  the  latter,  in 
1817,  instructed  him  to  take  proceedings  for  the  recovery  of  the 
settled  property,  and  a  bill  was  accordingly  filed  in  the  Court  of 
Great  Session  in  Wales.  In  this  suit  various  proceedings  were  had, 
— an  issue  was  directed, — a  suit  to  impeach  the  settlement  was 
commenced  in  this  Court,  and  several  ejectments  were  brought.  In 
1827  terms  of  compromise  were  adopted,  and  the  same  were  finally 
carried  into  effect  in  1829. 

The  plaintiff  was  also  the  owner  of  two  farms  known  as  Tyr 
Twppa  and  Yscwddgwyn,  which  were  not  connected  with  the 
property  in  dispute ;  these  farms  were  subject  to  a  mortgage  for 
600Z.  Being  indebted  to  the  defendant  for  money  advanced  and 
costs  incurred  in  the  proceedings  adverted  to,  the  plaintiff  executed 
indentures  dated  Ist  and  2nd  of  January,  1823,  whereby  he  conveyed 
[  'Gi  ]  the  farms  Tyr  Twppa  and  Yscwddgwyn  to  *the  defendant  in  fee,  by 
way  of  mortgage,  to-  secure  the  sum  of  1,1092.  1«.  362.,  the  alleged 
amount  due  to  him  at  that  time,  of  which  the  charge  in  respect  of 
costs  appeared  to  be  about  81 6Z.  In  1825  the  plaintiff  offered  the 
two  farms  for  sale  to  different  persons,  and  the  defendant  ultimately 
proposed  to  become  himself  the  purchaser,  at  the  price  of  2,100/. 
The  plaintiff  accepted  the  offer,  and  by  indentures  of  the  Ist  and 
2nd  of  February,  1825,  which  were  prepared  by  the  defendant,  and 
the  execution  of  which  by  the  plaintiff  was  attested  by  another 
solicitor,  the  farms  Tyr  Twppa  and  Yscwddgwyn  were  conveyed  to 
the  defendant  absolutely,  in  consideration  of  697/.,  due  for  principal 
and  interest  to  the  prior  mortgagee,  1,224/.  10s.  lid.  stated  to  be 
due  to  the  defendant  on  his  mortgage,  and  a  sum  of  178/.  9s.  1</.  in 
cash,  making  up  the  2,100/.  It  was  alleged  that  100/.  only  was 
paid  to  the  plaintiff,  and  the  remaining  78/.  9a.  Id,  retained  by  the 
defendant  on  account  of  his  then  current  bill  of  costs  against  the 
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plaintiff.     The   defendant,  it  was  admitted,   did   not  act  as  the     Edwards 
solicitor  of  the  plaintiff  after  the  year  1832,  and  according  to  the     mkyrick. 
statement  of  the  defendant  their  relation  of  solicitor  and  client 
ceased  in  1829. 

In  October,  1835,  the  plaintiff  applied  to  redeem  the  two  farms, 
npon  payment  to  the  defendant  of  what  should  be  due  to  him, — 
treating  the  property  as  a  security  for  that  sum.  In  June,  1836, 
the  plaintiff  filed  his  bill,  charging  that  the  mortgage  in  1823  was 
obtained  from  him  without  any  settlement  of  accounts,  the  plaintiff 
l)€ing  involved  in  suits  and  actions  in  respect  of  the  litigated  pro- 
perty, and  the  defendant  being  his  sole  solicitor  and  attorney  :  that 
the  plaintiff  reluctantly  consented  to  the  subsequent  sale,  upon  being 
pressed  thereto  by  the  defendant,  who  knew  that  the  plaintiff  had 
no  other  means  of  discharging  the  heavy  demands  for  costs ;  that 
no  solicitor  was  employed  on  his  behalf ;  and  that  he  had  *never  f  •62  ] 
received  more  than  the  lOOZ.  of  the  purchase- money.  The  bill 
charged  that  the  farms  were,  at  the  time  of  sale,  even  for  the 
surface  rent,  worth  considerably  more  than  the  consideration 
expressed  to  be  given,  and  that  there  were  valuable  beds  of  coal 
and  other  minerals  underneath,  making  the  whole  value  5,000/.  at 
the  least ;  that  the  bills  of  costs  of  the  defendant  contained  numerous 
errors  and  overcharges,  many  of  which  to  the  amount  of  upwards 
of  lOOZ.,  the  bill  specifically  stated ;  and  it  also  alleged  that  credit 
had  not  been  given  for  several  sums  which  the  defendant  had 
received. 

The  bill  alleged  that  the  plaintiff  was  a  Welch  yeoman  of  very 
little  education,  and  incompetent  to  examine  bills  of  costs,  if  any 
bad  been  delivered  by  the  defendant ;  and  it  charged  that  the  mort- 
gage, sale,  and  conveyance  of  the  said  farms  to  the  defendant  ought 
to  be  declared  fraudulent,  or  to  stand  only  as  a  security  for  what 
was,  at  the  time  of  the  execution  thereof,  justly  due  to  the  defendant, 
and  that,  upon  payment  thereof,  the  said  farms  ought  to  be  re- 
conveyed:  that  the  pretended  settlement  of  accounts,  and  alleged 
mortage  security  on  the  foot  thereof,  were  not,  under  the  circum- 
stances, valid  or  conclusive  in  equity,  and  that  the  plaintiff  was 
entitled  to  have  the  accounts  unravelled. 

The  bill  prayed  that  the  mortgage,  sale,  and  conveyance  might 
be  declared  to  be  fraudulent,  and  be  set  aside ;  or  if  the  Court  should 
be  of  opinion  that  the  defendant  was  entitled  to  hold  the  same  as  a 
security  for  his  costs,  then  that  the  same  might  be  declared  to  stand 
only  as  a  security  for  what  was  justly  due  to  the  defendant  at  the 


26  1842.     CH.     2  HARE,  62—64.  [r.r. 

Edwards  time  of  the  execution  thereof ;  and  that  an  account  thereof  might  be 
Mbtrick.  taken,  as  also  an  account  of  the  rents  and  profits  of  the  said  farms 
come  to  the  hands  of  the  defendant,  and  of  the  incumbrances  paid 
[  •es  ]  off  by  him ;  and  that  the  farms  might  be  re-conveyed  to  the  *plaintiff, 
on  payment  of  what  should  be  due  from  him.  The  bill  also  prayed, 
in  the  alternative,  that  if  the  Court  should  be  of  opinion  that  the 
purchase  and  conveyance  ought  to  be  established,  then  that  an 
account  might  be  taken  of  what  was  due  to  the  plaintiff  in 
respect  of  the  purchase-money,  and  that  the  alleged  settled 
account  and  mortgage  security  might  be  opened,  and  the  accounts 
taken  without  reference  thereto ;  or  if  the  Court  were  of  opinion 
that  the  plaintiff  was  not  entitled  to  have  the  mortgage  set  aside, 
and  the  bill  of  costs  opened  for  general  taxation,  that  the  plain- 
tiff might  be  at  liberty  to  surcharge  and  falsify  the  same,  and 
question  the  propriety  of  the  work,  and  the  reasonableness  of  the 
charges. 

The  defendant,  by  his  answer,  denied  all  pressure  or  improper 
influence,  and  insisted  that  the  plaintiff  was  perfectly  competent  to 
act  for  himself  in  the  matters  in  which  he  had  been  engaged,  and 
which  were  now  the  subject  of  enquiry.  He  said  it  was  only  upon 
the  solicitation  of  the  plaintiff  that  he  had  consented  to  become  the 
purchaser  of  the  two  farms ;  that  the  consideration  was  adequate, — 
the  amount  retained  for  his  advances  and  costs  justly  due, — ^and  the 
plaintiff,  in  fact,  still  indebted  to  him :  that  the  taxation  of  costs  in 
the  Courts  of  Great  Session  in  Wales  was  not  governed  by  the  same 
rules  as  in  the  Courts  of  Westminster :  that  the  errors  of  computa- 
tion or  casting  which  appeared  in  the  accounts  were,  he  believed, 
owing  to  omissions  and  clerical  errors,  but  which,  in  consequence 
of  the  death  of  Watkins,  one  of  his  clerks,  by  whom  the  accounts 
had  been  kept  and  made  up,  he  was  not  fully  able  to  explain. 

The  effect  of  the  evidence  on  several  of  the  material  facts  will 
suflBciently  appear  in  the  foregoing  statement  (i),  and  in  the  judg- 
r  *CA  ]  ment.  The  witnesses  produced  *on  behalf  of  the  defendant  stated 
that  the  value  of  the  farms  had  greatly  improved  since  the  purchase, 
by  the  making  of  the  Ehymney  Eailway,  in  1826  and  1827,  through 
the  parish  of  Gellygare,  in  which  the  farms  were  situated  :  they  also 
proved  that  Watkins,  the  clerk  of  the  defendant,  who  had  attended 
to  the  account  and  bills  of  costs  in  question,  died  in  1828,  and  that 
many  documents  and  papers  had  been  lost  by  accident  from  the 
office. 

(I)  Sui>ra,  p.  24. 
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Mr.  Sharpe  and  Mr,  W.  M,  James,  for  the  plaintiff :  rdwabds 

r. 

Thi^  was  a  conveyance  obtained  by  a  solicitor  from  his  client ;  Mrtrick. 
and,  therefore,  unless  in  peculiar  circumstances,  and  with  the 
clearest  proof  of  fairness  on  his  part,  cannot  be  sustained.  [On 
this  point  they  cited  Gibson  v.  Jeyes  (i) ;  Hatch  v.  Hatch  (2)  ; 
W<}od  V.  Doicnes  (3) ;  Hunter  v.  Atkins  (4) ;  Jones  v.  Thomas  (5), 
and  other  cases.]  The  instruments  were  prepared  by  the  defendant 
himself — no  attorney  was  interposed  on  behalf  of  the  plaintiff. 
It  cannot  be  supposed,  that,  as  a  local  solicitor,  the  defendant 
was  ignorant  of  the  projected  railway.  No  proof  was  adduced 
that  the  plaintiff  was  informed  of  that  circumstance.  Secondly, 
the  security  given  for  the  costs  did  not  amount  to  a  settlement 
of  the  bill,  so  as  to  preclude  taxation.  [On  this  point  they 
cited  Waters  v.  Taylor  (6),  Horlock  v.  Smith  (7),  and  earlier 
cases.] 

The  Solicitor-General,  Mr.  GirdUstone,  and  Mr.  Romilly,  for        [  65  ] 
the  defendant : 

There  is  no  rule  which,  as  against  a  solicitor,  invalidates  a  con- 
tract merely  because  it  ^s  made  between  him  and  his  client.  [On 
this  point  they  cited  Montesquieu  v.  Sandys  (8),  Oiampion  v. 
Rigify  (9),  and  other  cases.]  The  intended  railway,  if  of  any  [  66  ] 
importance  as  a  matter  of  consideration  at  the  time  of  the  sale, 
must  be  taken  to  be  as  well  known  to  the  owner  of  the  property 
as  to  the  solicitor.  This  proceeding  is  instituted  thirteen  years 
after  the  mortgage,  eleven  years  after  the  purchase ;  and  when 
any  relation  of  solicitor  and  client  between  the  parties  had  ceased 
to  exist  for  seven  years :  after  that  lapse  of  time  the  Court  will 
not  open  these  accounts :  Waters  v.  Taylor ;  Horlock  v.  Smith, 
The  inaccuracies,  if  they  are  ultimately  shown  to  have  existed, 
are  but  of  small  amount  compared  with  the  purchase-money;  and 
are  not  of  sufiQcient  importance  to  affect  the  settled  account,  in  the 
circumstances.     ♦     *     * 

The  Vicb-Chancellor  :  [  67  ] 

The  plaintiff  in  this  case,  who  is  described  by  one  of  the  witnesses 

(1)  5  R.  R.  295  (6  Ves.  266).  (6)  45  R.  R.  129  (2  My.  &  Cr.  526). 

(2)  7  U.  R.  195  (9  Ves.  292).  (7)  45  R  R.  125  (2  My.  &  Cr.  495). 
^3)  1 1  R.  R.  160  (18  Ves.  120).        (8)  11  R.  R.  197  (18  Ves.  302). 

{4}  41  R.  R.  30  (3  My.  &  K.  135).      (9)  31  R.  R.  107  (1  Ruse.  &  My. 
(5)  47  R.  R.  449  (2  Y.  &  C.  Ex.  Eq.   539). 
49»). 
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Edwards  as  a  hill  farmer,  is  the  owner  of  some  property  in  Wales ;  and, 
Meyrick.  according  to  the  evidence  to  which  I  shall  refer,  a  person  perfectly 
competent  to  understand  his  own  interests.  The  defendant  is  a 
solicitor  practising  in  the  same  neighbourhood.  It  appears,  that, 
in  1815,  the  defendant  discovered  the  title  of  the  plaintiff  to  some 
estates,  of  which  he  was  not  then  in  possession;  and  having 
communicated  the  fact  to  the  plaintiff,  he  was  retained  by  him 
as  his  solicitor  in  the  proceedings  necessary  to  recover  these  estates. 
Those  proceedings  were  commenced  in  the  Court  of  Great  Session, 
and  were  prosecuted  there,  and  in  other  Courts,  during  several 
years.  In  the  year  1823,  before  these  proceedings  were  brought 
to  a  close,  the  defendant  claimed  from  the  plaintiff  a  sum  of  about 
1,100Z. ;  which,  to  the  extent  of  800i.  or  more,  appears  to  have 
been  made  up  of  costs  incurred,  or  said  to  have  been  incurred,  in 
the  conduct  of  the  business  I  have  adverted  to.  The  defendant 
appears  to  have  asked  either  for  payment  or  security  :  and  the 
result  was,  that  the  plaintiff  gave  him  a  mortgage  for  l,100i.,  and 
upwards,  on  two  farms  belonging  to  him,  of  which  he  was  then  in 
possession,  not  being  part  of  the  estates  which  were  the  subject  of 
the  then  existing  suits.  In  those  suits,  the  defendant  still  continued 
to  act  as  the  solicitor  of  the  plaintiff;  and  in  the  year  1825,  having 
then  a  further  claim  on  the  plaintiff,  he  became  the  purchaser  of 
the  two  farms  of  which  he  was  mortgagee.  The  purchase-money 
agreed  to  be  paid  for  the  two  farms  was  2,100/.  The  defendant 
was  to  pay  off  a  prior  mortgage,  and  after  retaining  the  defendant's 
mortgage-debt,  and  certain  costs,  in  respect  of  which  some  other 
credit  was  to  be  taken,  the  balance  of  the  account,  amounting  to 
[  '^s  ]  178Z.,  was  to  be  paid  to  *the  plaintiff.  In  point  of  fact,  the  sum 
of  100/.  only  was  paid  to  the  plaintiff,  and  the  remaining  78/.  were 
retained  on  account.  It  is  clear,  that  the  whole  of  the  purchase- 
money  was  not  paid.  The  litigation  which  first  brought  the 
plaintiflF  and  defendant  into  communication  with  each  other,  does 
not  appear  to  have  terminated  until  1829 ;  down  to  which  time,  the 
defendant  acted  as  solicitor  for  the  plaintiff.  I  am  not  satisfied 
that  there  is  any  evidence  of  his  so  acting  later  than  1829.  The 
present  bill  was  filed  in  June,  1836. 

(His  Honour  stated  the  substance  of  the  prayer.) 

It  was  not  insisted  in  argument  that  a  solicitor  is  under   an 

actual  incapacity  to  purchase  from  his  client.     There  is  not,  in 

that  case,  the  positive  incapacity  which  exists  between  a  trustee 

and  his  cestui  que  trust ;  but  the  rule  the  Court  imposes  is,  that 
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inasmuch  as  the  parties  stand  in  a  relation  which  gives,  or  may  give,  Edwards 
the  solicitor  an  advantage  over  the  client,  the  onus  lies  on  the  meyrick. 
solicitor  to  prove  that  the  transaction  was  fair :  Montesquieu  v. 
Sandys  {!) ;  Cane  v.  Lord  Allen  (2).  The  rule  is  expressed  by  Lord 
Elpon  (a)  to  be,  that  if  the  attorney  "  will  mix  with  the  character 
of  attorney  that  of  vendor,  he  shall,  if  the  propriety  of  the  trans- 
action comes  in  question,  manifest  that  he  has  given  his  client  all 
that  reasonable  advice  against  himself  that  he  would  have  given 
him  against  a  third  person."  It  was  argued  that  the  rule  I  have 
referred  to  has  no  application,  unless  the  defendant  was  the 
plaintiff's  solicitor  in  Me  re,  and  this  argument  is  no  doubt  well 
founded:  Jones  v.  Thomas  (4);  Gibson  v.  Jeyes{b).  It  appears  to 
me,  however,  that  the  question  *whether  Meyrick  was  the  solicitor  [  *69  ] 
in  hdc  re,  is  one  rather  of  words  than  of  substance.  The  rule  of 
equity  which  subjects  transactions  between  solicitor  and  client  to 
other  and  stricter  tests  than  those  which  Apply  to  ordinary  trans- 
actions, is  not  an  isolated  rule,  but  is  a  branch  of  a  rule  applicable 
to  all  transactions  between  man  and  man,  in  which  the  relation 
lietween  the  contracting  parties  is  such  as  to  destroy  the  equal 
footing  on  which  such  parties  should  stand.  In  some  cases,  as 
l)etwe€n  trustee  and  cestui  que  trust,  the  rule  goes  to  the  extent  of 
creating  a  positive  incapacity;  the  duties  of  the  office  of  trustee 
requiring  on  general  principles,  that  that  particular  case  should 
be  so  guarded.  The  case  of  solicitor  and  client  is,  however, 
different.  In  the  case  of  Gibson  v.  Jeyes,  there  was  evidence  that 
the  client  was  of  advanced  age,  and  of  much  infirmity,  both  in 
mind  and  body,  that  the  consideration  was  inadequate, — and  of 
various  other  circumstances.  Lord  Eldon  there  shows  how  each 
of  those  circumstances  gave  rise  to  its  appropriate  duty  on  the  part 
of  the  attorney.  In  other  cases,  where  an  attorney  has  been 
employed  to  manage  an  estate,  he  has  been  considered  as  bound 
to  prove  that  he  gave  his  employer  the  benefit  of  all  the  knowledge 
which  he  had  acquired  in  his  character  of  manager  or  professional 
agent,  in  order  to  sustain  a  bargain  made  for  his  own  advantage  : 
Cane  v.  Lord  Alkn  (6).  But  as  the  communication  of  such  know- 
ledge by  the  attorney  will  place  the  parties  upon  an  equality, — 
when  it  is  proved  that  the  communication  was  made,  the  difficulty 
of  supporting  the  transaction  is  quoad  hoc  removed.     If,  on  the 

;i)  11  R.  E.  197  (18  Ves.  302).  498). 

;2)  2  Dow,  289.  (5)  5  R.  R.  295  (6  Ves.  266). 

(3)  5  B.  B.  at  p.  306  (6  Ves.  278).  (6)  2  Dow,  p.  294. 

(4)  47  E.  B.  449  (2  Y.  &  C.  Ex.  Eq. 
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EowibRDs  other  hand,  the  attorney  has  not  had  any  concern  with  the  estate 
MuY^RicK.  respecting  which  the  question  arises,  the  particular  duties  to  which 
any  given  situation  of  confidence  might  give  rise  cannot  of  course 
attach  upon  him,  whatever  may  be  the  other  duties  which  the 
[  ^70  ]  mere  office  of  attorney  *may  impose.  If  the  attorney,  being 
employed  to  sell,  becomes  himself  the  purchaser,  his  duties  and 
his  interests  are  directly  opposed  to  each  other,'  and  it  would  be 
difficult, — and  without  the  clearest  evidence  that  no  advantage  was 
taken  by  the  attorney  of  his  position,  and  that  the  vendor  had  all 
the  knowledge  which  could  be  given  him  in  order  to  form  a  judg- 
ment, it  would  be  impossible — to  support  the  transaction.  In 
other  cases  the  relation  between  the  parties  may  simply  produce 
a  degree  of  influence  and  ascendancy,  placing  the  client  in  circum- 
stances of  disadvantage ;  as  where  he  is  indebted  to  the  attorney, 
and  is  imable  to  discharge  the  debt.  The  relative  position  of  the 
parties,  in  such  a  case,  must  at  least  impose  upon  the  attorney  the 
duty  of  giving  the  full  value  for  the  estate,  and  the  onus  of  proving 
that  he  did  so.  If  he  proves  the  full  value  to  have  been  given, 
the  ground  for  any  unfavourable  inference  is  removed.  The  cases 
may  be  traced  through  every  possible  variation  until  we  reach  the 
simple  case  where,  though  the  relation  of  solicitor  and  client 
exists  in  one  transaction,  and,  therefore,  personal  influence  or 
ascendancy  may  operate  in  another,  yet  the  relation  not  existing 
in  hdc  re,  the  rule  of  equity  to  which  I  am  now  adverting  may  no 
longer  apply. 

The  nature  of  the  proof,  therefore,  which  the  Court  requires 
must  depend  upon  the  circumstances  of  each  case,  according  as 
they  may  have  placed  the  attorney  in  a  position  in  which  his  duties 
and  his  pecuniary  interests  were  conflicting,  or  may  have  given 
him  a  knowledge  which  his  client  did  not  possess,  or  some  influence 
or  ascendancy  or  other  advantage  over  his  client;  or,  notwithstand- 
ing the  existence  of  the  relation  of  attorney  and  client,  may  have 
left  the  parties  substantially  at  arm's  length  and  on  an  equal 
footing:  this  seems  deducible  from  the  cases. 

[His  Honour  here  referred  to  the  cases  cited  for  the  plaintiff, 
ante,  p.  27.] 
[  71  ]  I  have,  therefore,  to  consider  the  position  in  which  these  parties 

actually  stood  to  each  other.  And  I  certainly  am  not  treating  the 
case  of  the  plaintiff  too  strictly  when  I  exclude  all  considerations 
which  the  bill  does  not  state  as  having  existed  ;  and,  according  to 
the  statements  in  the  bill,  it  does  not  appear  that  the  defendant  had 
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any  peculiar  or  exclusive  knowledge  of  these  particular  farms  or  the     Edwards 

value  of  them,  or  that  he  had  undertaken  any  particular  duties     meyrick. 

respecting  them  which  were  opposed  to  his  becoming  a  purchaser. 

No  eqcrity  appears  to  me  to  arise,  except  that  which  might  arise 

from  the  mere  possibility  of  the  relation  of  attorney  and  client, 

giving  the  attorney  some  influence  or  ascendancy  over  the  client, 

and  the  circumstance  that  the  plaintiff  was  pressed  by  him  to  pay 

his  bill  of  costs.     On  the  evidence  in  the  cause  I  am  satisfied  that 

the  only  ground  upon  which  I  can  proceed,  is  this  bare  relation 

between  the  parties.     Taking  the  obligations  of  the  defendant  to 

stand  as  high  as  the  relative  position  of  the  parties  enable  me  to 

place  them, — admitting  the  defendant  to  be  the  attorney  in  hdc  re, 

— I  cannot  consider  that  he  is  bound  to  do  more  than  prove  that 

he  gave  the  full  value  for  the  estate. 

On  the  question  of  whether  the  full  value  was  given  for  the 
estate,,  it  has  been  proved  that  this  was  property  situated  in  a  coal 
country,  although  coal  had  never  been  worked  under  it.  It  does 
uot  appear  that  any  coal  works  had  approached  so  near  to  property 
in  this  ^neighbourhood  that  the  value  of  the  coal  had  ever  been  [  *72  ] 
taken  into  account  in  sales  of  such  property.  The  evidence  shows 
that  coal  was  known  to  be  under  it;  but  it  clearly  proves  that 
in  sales  before  this  transaction  the  price  was  determined  or  the 
property  valued  with  a  view  to  alienation,  according  to  the  surface 
value  founded  upon  the  rental,  at  a  certain  number  of  years'  pur- 
chase. In  considering  the  evidence  as  to  value  I  shall,  therefore, 
confine  myself  to  the  surface  value  of  the  estate. 

(His  Honour  examined  the  evidence  with  regard  to  value, 
adduced  by  both  parties,  and  which  varied  from  702.  to  851.  a  year 
net,  and  from  twenty  to  thirty  years'  purchase.  It  appeared  that 
the  plaintiff  had  let  the  property  at  a  rent  of  70Z.  for  the  year 
preceding  the  sale,  and  it  did  not  appear  that  he  had  at  any  time 
received  a  higher  rent  for  the  property.  After  the  purchase  by  the 
defendant  it  was  let  at  90Z.  per  annum,  with  an  allowance  of  lOZ. 
for  repairs.  It  was  stated  by  the  steward  of  Lord  Bute  that  he 
Ube  steward)  felt  himself  justified  in  offering  2,100Z.  for  the  estate. 
Lord  Bute  having  particular  reasons  for  possessing  the  property.) 

In  Montesquieu  v.  Sandys,  Lord  Eldon  by  no  means  intimates 
that,  where  the  transaction  is  fair  in  every  other  respect,  no 
advantage  having  been  taken  of  the  relation  of  attorney  and  client, 
the  fact  that  the  amount  given  for  the  property,  even  if  a  third  less 
than  the  value,  would  affect  the  transaction.      He  does  not  express 
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Edwards  any  opinion  upon  that  point.  In  this  case,  according  to  the  highest 
MEYiiicK.  estimate  in  the  evidence  referred  to,  so  far  as  it  is  founded  upon 
any  calculation,  (for  I  disregard  general  statements,  the  grounds 
of  which  are  not  given),  the  amount  paid  would  be  one-eighth  less 
than  the  value.  I  do  not  think  it  too  much  to  presume  that  the 
[  ^73]  plaintiff  ^himself  knew  the  value  of  the  estate  :  I  do  not  find  any 
evidence  given  by  him  to  show  that  he  had  let  the  estate  at  au 
under  value,  or  to  explain  why  it  was  so  let.  There  is  no  evidence 
that  the  defendant  had  any  peculiar  knowledge  with  respect  to  the 
estate  :  there  is  every  possible  reason  to  suppose  that  the  plaintiff 
knew  the  value  of  it  better  than  the  attorney,  and  it  has  not  been 
thought  by  him  to  be  worth  more  than  70i.  a  year.  On  that  footing 
the  purchase  was  made.  If  the  case  had  stopped  there,  no  question 
could  have  been  made  that  the  full  and  fair  value  of  the  estate  had 
been  given,  even  supposing  Meyrick  to  be  considered  the  purchaser 
as  well  as,  in  hdc  re,  the  attorney. 

The  material  fact  upon  which  any  question  of  value  is  raised,  is 
this, — that  it  is  proved,  and  indeed,  admitted,  that  the  estate  is  worth 
more  than  2,100Z.  at  the  present  time ;  and  I  think  I  may  add,  that 
it  became  worth  much  more  very  soon  after  the  purchase  was  made. 
But  to  what  do  the  parties  attribute  this?  The  whole  of  the  evidence 
shows,  that,  up  to  the  time  of  the  purchase,  the  formation  of  a 
railroad  had  never  been  taken  into  account  in  the  valuation  of 
estates  in  that  district ;  and  that  sales  and  purchases  were  made 
with  reference  only  to  the  surface  value.  The  purchase  was  made 
in  February,  1825.  In  May,  1825,  a  bill  for  making  a  railroad 
through  that  part  of  the  country  received  the  Royal  assent;  and  in 
consequence  of  the  railroad  being  made,  there  arose  a  probability 
of  coal  being  worked  at  a  period  less  remote  than  there  was 
previously  reason  to  anticipate;  and,  therefore,  coal  speculators 
would  give  a  higher  price  for  the  property  than  they  otherwise 
would  have  done. 

The  question  then  comes  to  this, — whether  I  could,  as  against 
[  *74  ]  the  defendant,  hold,  that  the  relation  in  *which  he  stood  as  the 
plaintiff's  attorney,  in  the  suits  I  have  referred  to,  imposed  on  him 
the  obligation  to  prove  that  he  gave  the  plaintiff  notice  that  a  rail- 
road might  be  made,  and  that  by  possibility  there  might  be  an 
opportunity  for  working  the  coal  under  the  land  with  advantage, 
and  that,  if  it  was  worked,  the  land  would  be  of  greater  value ; 
the  whole  of  these  considerations  being  purely  of  a  speculative 
character  ?     Now,  certainly,  looking  at  the  relation  in  which  these 
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parties  stood,  I  have  no  ground  for  supposing  that  this  would  be     Edwards 

more  likely  to  be  present  in  the  mind  of  Meyrick,  than  of  any  other     mbtbick. 

person.     He  had  nothing  to  do  with  these  farms.     The  advantage 

to  be  derived  from  the  proposed  undertaking  was  a  point  as  much 

open  to  one  party  as  to  the  other,  and  was  a  merely  speculative 

result,  the  communication  of  which  I  think  I  ought  not  now  to 

require  the  defendant  to  prove,  unless,  in  fact,  the  land  had  at  that 

time  become  of  an  improved  value,  owing  to  that  circumstance. 

This,  however,  would  be  in  the  knowledge  of  the  plaintiff ;  and  he 

has  not  suggested  any  such  case.     The  fact  relating  to  the  railroad 

is  not  to  be  found  in  the  pleadings :  it  comes  out  casually  in  the 

evidence  that  a  railroad  bill  was  at  that  time  in  contemplation ; 

and  then  an  argument  is  raised  upon  the  assumption  that  Meyrick 

knew  it,  and  took  advantage  of  that  knowledge.     It  is  true,  that 

the  onus  lies  on  the  defendant  to  show  that  the  treaty  was  fairly 

conducted  ;  but  I  do  not  think  that  in  this  case  I  can  reasonably 

hold  the  possibility  of  a  speculative  and  consequential  advantage 

of  this  kind  to  fall  within  those  communications  which  an  attorney 

is  bound  to  prove  he  disclosed  to  his  client.     I  cannot,  on  this  part 

of  the  case,  from  anything  which  is  before  me,  form  any  conclusion 

whether  this  possible  improvement  ought  or  not  to  have  been  in 

the  mind  of  any  person  dealing  with  the  property.    Considering, 

as  I  do,  that  the  Court  is  bound  to  watch  strictly  transactions 

between  attorney  *and  client,  I  do  not  think  that  the  Court  is       [  *75  ] 

bound  to  allow  a  contingent  advantage,  which  may  or  may  not 

have  been  in  the  contemplation  of  the  parties  at  the  time,  to 

afford  ground  for  imputing  fraud  or  improper  concealment  to  the 

attorney,  because  he  does  not  prove  that  he  communicated  it  to 

his  client. 

I  think  that  I  should  be  carrying  the  doctrine  of  the  Court 
farther  than  it  has  ever  yet  been  carried,  if  I  were  to  hold  that  a 
vendor,  who  has  obtained  from  his  solicitor  thirty  years'  purchase 
for  the  estate,  at  the  highest  rent  ever  given  for  it  up  to  the  time 
of  sale,  so  far  as  the  evidence  goes, — the  solicitor  being  in  no  way 
connected  with  that  estate, — can  rescind  the  transaction  after  a 
lapse  of  eleven  years  from  the  time  of  the  sale;  the  only  new 
circumstance  occurring  during  that  time  being  the  formation  of  a 
railway  which  has  added  to  the  value  of  the  property.  The  acquies- 
cence for  so  many  years,  coupled  with  the  fact,  that  the  foundation 
of  the  argument  on  the  effect  of  the  railroad  was  not  brought  forward 
in  the  pleadings,  satisfies  me  that  the  plaintiff  felt  that  his  case 
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Edwards     could  derive  no  strength  on  that  ground,  and  that  it  is,  in  fact,  an 

Mbybick.     after-thought. 

I  must  make  the  same  order  as  Lord  Eldon  made  in  Montesquieu 
V.  Sandys,  and  dismiss  so  much  of  this  bill  as  seeks  to  rescind  the 
contract,  without  costs. 

It  being  determined  that  the  contract  is  to  stand,  it  follows  that 
the  plaintiff  is  entitled  to  the  purchase-money ;  and  then  the 
question  is,  whether  1,109Z.  is  to  be  taken  conclusively  as  the  sum 
which  was  due  at  the  date  of  the  mortgage.  Of  the  other  part  of 
the  purchase-money  there  must  be  an  account  taken. 
[  ^76  ]  xhe  first  and  most  convenient  way  of  looking  at  this  *part  of  the 

case  would  be,  to  suppose  that  I  had  before  me  the  bill  of  costs 
actually  made  out  by  Meyrick,  and  which  constituted  the  particulars 
of  the  charge  of  the  1,109Z.  secured  by  the  mortgage.  The  bill 
charges  minute  and  specific  errors  in  that  bill  of  costs,  an  error  in 
the  casting  up  of  upwards  of  40Z.,  and  improper  professional 
charges ;  the  result  of  which,  if  proved,  would  be,  that  something 
more  than  lOOZ.  would  be  taken  off  the  whole  bill  of  costs.  I  do 
not  mean  that  this  is  the  result  of  the  evidence ;  for  if  that  were 
so,  there  would  be  no  doubt  of  the  right  of  the  plaintiff  to  have  the 
bill  taxed.  If  the  transaction  also  were  recent,  the  allowance  of 
the  amount  in  the  mortgage  would  not  preclude  the  taxation  of  the 
bill.  But,  with  regard  to  the  effect  of  the  acquiescence,  I  do  not 
understand  that  the  answer  sets  up  time  as  a  bar  to  the  taxation. 
Then  the  case  stands  thus, — specific  errors  are  alleged  to  exist  in 
a  bill  to  an  amount  which  it  would  be  most  improper  to  disregard 
in  taking  the  account  of  what  is  due  in  respect  of  the  purchase- 
money;  and  which  the  plaintiff  should  have  an  opportunity  of 
proving.  In  Waters  v.  Taylor,  the  Vicb-Chancbllor  of  England 
held,  that  more  than  twenty  years  was  not  a  bar  to  the  taxation  of 
a  bill,  even  without  proving  specific  errors,  where  a  mortgage  had 
been  given  pending  the  relation  of  solicitor  and  client.  Lord 
CoTTENHAM  did  not  confirm  that  judgment ;  but  decided,  that  after 
a  settlement  of  accounts,  and  long  acquiescence,  the  transaction 
ought  to  stand,  unless  specific  errors  were  proved.  I  did  not 
understand  that  judgment  as  importing,  that  if  the  bill  were  proved 
to  be  erroneous,  the  Court  would  not  open  it  so  far  as  was  necessary 
to  do  justice  between  the  parties. 

I  have  hitherto  assumed  that  the  bill  itself  has  been  pro- 
duced.    I  think    the   defendant  has   proved    that   the   bill  was 
[  •77 1       made  out  by  Watkins,  and  other  clerks ;  that  a  *copy  of  that 
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bill  was  given  to  the  plaintiff;  and  that  the  plaintiff,  on  one  occa-  Edwards 
Bion,  called  with  the  copy  of  the  bill,  and  had  it  explained  to  him  metbick. 
by  Watkins ;  and  it  is  plain  that  he  was  so  far  satisfied  with  it 
as  to  execute  a  mortgage  for  securing  the  payment  of  it.  These 
circumstances  would  materially  affect  the  extent  to  which  the 
decree  of  the  Court  should  go ;  especially  adverting  to  the  fact, 
that  Watkins,  the  clerk  to  whom  the  business  was  entrusted, 
is  dead. 

The  parties  have  placed  the  Court  as  well  as  themselves  in 
considerable  difficulty  in  dealing  with  the  question  as  to  the  bill 
of  costs.  The  defendant  sets  out  in  his  schedule  what  he  describes 
as  a  copy  of  the  bill  made  out  by  Watkins  for  the  plaintiff,  which 
would  make  up  the  sum  secured  by  the  mortgage ;  and  he  gives 
explanations  of  several  parts  of  the  bill.  The  plaintiff  being  unwilling 
to  take  his  account  of  the  bill  from  the  answer,  with  the  explana- 
tions which  the  answer  gives,  avoided  reading  that  part  of  the 
answer  which  related  to  it.  The  question  then  arises  whether  there 
is  evidence  of  any  errors  whatever  in  the  identical  bill,  the  amount 
of  which  was  the  consideration  for  the  mortgage.  The  plaintiff 
produces  a  bill  of  costs  or  supposed  bill  of  costs,  and  has  examined 
witnesses  to  prove  particular  errors  in  it,  and  he  proves  the  existence 
of  errors  in  a  bill  which,  for  anything  that  appears  in  evidence, 
might  not  be  a  bill  in  any  way  connected  with  these  transactions. 
In  strictness  I  have  no  evidence  to  connect  them,  and  I  certainly 
cannot  think  the  fact  that  the  bill  agrees  in  amount  with  that  which 
I  find  in  the  answer  would  justify  me  in  taking  it  to  be  identified 
by  the  plaintiff's  evidence ;  but  the  defendant  produces  a  bill,  not 
proved  to  be  the  bill  delivered  by  himself,  and  he  gives  general 
evidence  of  its  fairness.  Each  party  produces  a  paper  containing 
a  number  of  items,  there  is  nothing  to  identify  either  of  these 
papers  *with  the  bill,  the  propriety  and  correctness  of  which  is  [  ♦78  ] 
impeached  in  this  suit,  but  witnesses  are  examined  on  both  sides 
to  show  the  fairness  or  unfairness  of  a  bill  about  which  I  know 
nothing,  and  can  assume  nothing.  The  plaintiff  then  goes  one  step 
further,  he  identifies  two  items  contained  in  that  supposititious  bill 
which  he  has  produced  as  charges  which  have  been  actually  made. 
I  am  called  upon  to  infer,  that  the  bill  of  costs  as  to  which  the 
witnesses  have  been  examined  must  be  the  bill  delivered  by  the 
defendant.  I  can  have  no  doubt  of  the  fact.  In  the  answer  I  find 
a  bill  of  costs  on  which  both  parties  have  examined  witnesses, 
corresponding  with  the  bill  ot  costs  which  the  defendant  says  he 
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Edwabds     has  made  out.     It  would  be  trifling  with  justice  if  I  did  not  send 

Meyrick.     it  for  inquiry. 

Another  point  then  arises.  It  was  said  by  Lord  Eldon  that, 
where  a  bill  has  been  acquiesced  in  and  paid,  or  security  has  been 
given  for  it,  if,  after  many  years  have  elapsed,  there  appear  to  be 
errors  in  it  so  gross  as  to  amount  to  fraud,  the  Court  will  open  it 
altogether,  but  the  Court  will  not  open  it  after  it  has  been  paid 
merely  because  there  are  charges  in  it  which  would  not  be  allowed 
on  taxation.  One  important  difficulty  in  the  present  case  is,  that 
the  bill  relates  to  matters  with  regard  to  which  we  are  very  little 
conversant.  It  was  for  business  done  in  the  Court  of  Great  Session 
in  Wales,  and  we  have  very  imperfect  means  of  knowing  whether 
the  charges  were  or  were  not  regularly  made.  If  in  taxing  the 
bill,  one  sixth  is  taken  off,  will  the  Court  hold  that  reduction  to  be 
so  far  evidence  that  the  bill  of  costs  was  fraudulent  in  its  character ; 
or  will  the  Court  hold  the  fact  of  the  abatement  in  amount  to  be 
such  evidence  of  misconduct  as  to  disallow  the  defendant  his  costs 
of  the  taxation  ?  At  present  there  is  no  evidence  of  fraud ;  I  cannot 
f  '79  ]  assume  that  the  items  in  this  bill,  which  was  *settled  in  1823,  to 
some  extent  confirmed  by  the  sale  in  1825,  and  so  long  afterwards 
acquiesced  in,  are  fraudulent. 

This  Court  doth  dismiss  so  much  of  the  plaintiff's  bill  as  seeks 
to  set  aside  the  sale  in  the  pleadings  mentioned,  but  without  costs ; 
and  it  is  ordered,  that  it  be  referred  to  the  Master  to  whom,  &c., 
to  take  an  account  of  what  (if  anything)  is  due  in  respect  of  the 
purchase-money  on  such  sale,  and,  in  taking  such  account,  the 
Master  is  to  inquire  and  state  what  was  the  bill  of  costs  and  account 
which  made  up  the  sum  of  1,109Z.  1«.  3d.  for  which  the  mortgage 
of  the  2nd  day  of  July,  1823,  in  the  pleadings  mentioned,  was 
taken ;  and  whether  any  and  which  of  the  items  of  such  bill  and 
account  were  improper,  and  ought  not  to  be  allowed  on  taxation ; 
and  it  is  ordered,  that  each  of  the  parties  be  at  liberty  to  show  that 
they  have  not  had  credit  for  sums  or  business  done  for  which  credit 
ought  to  have  been  given  ;  and  it  is  ordered,  that  the  said  Master 
do  tax  the  subsequent  bill  of  the  defendant  as  solicitor  for  the 
plaintiff,  and  take  an  account  of  subsequent  money  transactions 
between  the  plaintiff  and  the  defendant,  and  for  the  better 
taking,  &c.,  the  parties  are  to  produce,  &c.,  and  are  to  be  examined 
upon  interrogatories  as  the  said  Master  shall  direct,  who,  in  taking 
the  said  accounts,  is  to  make  unto  the  parties  all  just  allowances  ; 
and  the  Master  is  to  be  at  liberty  to  state  any  circumstances  specially 
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as  he  shall  think  fit ;  and  this  Court  doth  reserve  the  consideration     Edwards 
of  all  further  directions  and  of  the  costs  of  this  suit  not  hereinbefore     meyrick. 
disposed  of,  until  after  the  said  Master  shall  have  made  his  report. 
Liberty  to  apply. 

EAKL   OF  GLENGALL  v.   FRAZER  (1).  is*^. 

(2  Hare.  99—105;  S.  C.  12  L.  J.  Ch.  128;  6  Jur.  1081.)  

In  answer  to  a  bill  seeking  to  impeach  a  security  and  requiring  the  v.-C.    * 

defendant  to  set  forth  what  communications  passed  between  his  solicitor  r  99  1 

and  agents  in  the  transaction  and  the  plaintiff;  and  what  letters  were 
written  and  received,  and  entries  made  on  the  subject  by  such  solicitors,  it 
is  not  sufficient  for  the  defendant  to  say,  that  the  solicitors  had  ceased  for 
several  years  since  the  transaction  to  be  his  solicitors  or  agents,  and  that  he 
does  not  know  what  communications  or  entries  they  had  or  made:  the 
defendant,  if  he  has  not  personal  knowledge  of  the  facts,  must  at  least 
show  that  he  has  endeavoured  to  acquire  the  imformation  from  his  agents 
in  the  transaction  in  question. 

In  the  year  1825,  the  plaintiff,  in  consideration  of  the  loan  of 
2,999Z.  by  the  defendants,  granted  them  an  annuity  of  298Z.  11«. 
for  the  term  of  100  yeai^,  if  the  plaintiff  should  so  long  live; 
which  annuity  was  charged  on  the  estates  of  the  plaintiff  in 
Ireland.  The  sum  so  borrowed  was  also  further  secured  by  a 
bond  for  6,000L,  and  by  warrant  of  attorney  to  confess  judgment 
both  in  England  and  Ireland,  for  the  same  sum. 

In  June,  1842,  the  bill  was  filed,  alleging  that  the  memorial  of 
the  annuity  enrolled  in  pursuance  of  the  statute,  under  the  title 
"  consideration  and  how  paid,'*  stated,  **  2,999i.  of  lawful  money  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  of  English  value 
and  currency  paid  to  the  said  Bichard,  Earl  of  Glengall,  at  the 
time  of  the  execution  of  the  said  indenture,  in  notes  of  the  Governor 
and  Company  of  the  Bank  of  England,  payable  to  bearer  on 
demand;"  whereas,  the  same  was,  in  fact,  paid  partly  in  notes 
and  partly  in  sovereigns.  The  bill  charged  that  the  securities  were 
therefore  void,  *and  prayed  that  they  might  be  set  aside,  and  [  •lOO  ] 
defendants  restrained  from  taking  proceedings  founded  upon  the 
judgments  either  at  law  or  in  equity,  in  England  or  Ireland. 
The  bill  contained  charges,  upon  which  interrogatories  to  the 
following  effect  were  founded:  Whether  the  plaintiff,  about  the 
time  of  granting  the  annuity,  did  not  have  some,  and  what,  inter- 
views with  the  defendants,  and  with   Messrs.   Dawson,  Capron, 

(1)  BoickoWf  Vaughan  &  Co,  v.  Incamlescent  Oas  Lighting  Co,  v.  New 
Fhhrr  (1882)  10  Q.  B.  Div.  161,  52  Sunlight  Incandescent  Co.  [1900]  2 
L.  J.  U.  B.  12,  47  L.  T.  724  ;  Wefsbach      Ch.  1 ,  69  L.  J.  Ch.  546, 83  L.  T.  58,  C.  A. 
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Rowley,  and  Weld ;  and  whether  the  plaintiflf  did  not  also  write 
and  send  some  and  what  letters  to  the  defendants,  and  to  Messrs. 
Dawson  &  Co.,  with  reference  to  the  money  to  be  advanced  by  the 
defendants  to  the  plaintiff,  or  to  the  annuity  which  he  was  in 
consideration  thereof  to  grant  to  them,  or  to  the  mode  in  which  such 
annuity  was  to  be  secured,  or  for  some  other  purpose ;  and  whether 
Messrs.  Dawson  &  Co.,  at  that  or  some  time,  were  not  or  did  not 
act,  and  whether  they  are  not  now,  or  do  not  act  as,  the  solicitors 
of  the  defendants ;  or  how  long  had  they  ceased  to  act  as  such 
solicitors ;  and  whether  the  defendants,  and  Messrs.  Dawson  &  Co., 
had  not  made  some  and  what  entries  in  books ;  and  whether  they 
had  not  respectively  written,  sent,  or  received,  to  or  from  each 
other,  or  to  and  from  other  and  what  persons,  some  and  what 
letters  or  letter  relating  to  or  mentioning  the  consideration-money 
agreed  to  be  paid  to  the  plaintiff  for  the  said  annuity  ;  and  whether 
thereby  the  truth  of  the  matters  alleged  would  not  appear ;  and 
whether  such  books  and  letters  were  not  in  the  possession  or  power 
of  the  defendants,  or  Messrs.  Dawson  &  Co. 

The  defendants,  in  their  answer,  said  they  believed  that  the 
plaintiff  had  some  interviews  with  Messrs.  Dawson  &  Co.,  who 
acted  as  the  plaintiff's  solicitors,  with  reference  to  the  money  to 
be  advanced  by  the  defendants  to  the  plaintiff,  and  to  the  said 
annuity,  and  *the  mode  in  which  such  annuity  was  to  be  secured; 
but  save,  as  aforesaid,  the  defendants  severally  said  they  did  not 
know,  and  they  could  not  answer,  as  to  their  information,  belief, 
or  otherwise,  whether  the  plaintiff,  at  such  time,  or  at  any  time, 
did  or  not  have  any  or  what  interviews  or  interview  with  Messrs. 
Dawson  &  Co.,  or  any  of  them,  or  whether  the  plaintiff  did  or  not 
also  write  and  send  letters  to  Messrs.  Dawson  &  Co.  with  reference 
to  the  said  matters  (following  the  words  in  the  bill).  And  the 
defendants  said  that  Messrs.  Dawson  &  Co.  had  respectively  ceased 
to  act,  and  they  had  not,  nor  had  any  of  them,  acted  as  the 
solicitors  iScc.  of  the  defendants,  or  either  of  them,  for  the  space 
of  seven  years  and  upwards.  The  defendants  said  that  one  of  the 
defendants  had  occasionally  had  interviews  with  Messrs.  Dawson 
&  Co.  to  obtain  information  with  respect  to  the  payment  of  the 
annuity  by  the  plaintiff,  but  not  as  the  attornies  or  solicitors  of  the 
defendants,  or  either  of  them  ;  and  that  the  last  of  such  interviews 
took  place  in  August,  1842.  The  defendants  said  they  did  not 
know,  and  could  not  answer,  as  to  their  information,  belief,  or 
otherwise,  whether  Messrs.  Dawson  &  Co,  had  &c.   (following  the 
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interrogatory  as  to  entries,  letters,  &c.),  or  whether  thereby  the      Eabl  op 
truth  of  the  alleged  matters  would  appear;  and  save  as  aforesaid,       ^^^^^^^ 
the  defendants  denied  that  any  such  books  or  letters  were  then  in      Frazer. 
the  possession  or  power  of  the  defendants,  or  either  of  them ;  and 
the}'  did  not  know,  and  could  not  answer,  as  to  their  information, 
belief,  or  otherwise,  whether  such  books  or  letters  were  then  in  the 
possession  or  power  of  Messrs.  Dawson  &  Co. 

Exceptions  for  insufficiency  of  the  answer  were  taken,  and 
allowed  by  the  Master. 

Mr.  James  Parker^  for  the  defendants,  in  support  of  exceptions        [  102  ] 
to  the  Master's  report : 

*  •  The  information  sought  by  these  interrogatories  is  within 
the  reach  of  the  plaintiff,  by  subpcena  duces  tecum.  Messrs.  Dawson ' 
&  Co.  are  mere  witnesses.  The  connection  of  solicitor  and  client 
between  them  and  the  defendants  has  long  ceased.  This  fact  dis- 
tinguishes the  present  case  from  Taylor  v.  Rundell  (1).  [They  cited 
Christian  v.  Taylor  (2),  Freeman  v.  Fairlie  (8),  and  other  cases.] 

Mr.  Temple  and  Mr.  Tripp,  for  the  plaintiff :  [  103  ] 

The  defendants  are  bound  to  show,  at  least,  that  they  have  made 
some  attempt  to  acquire  a  knowledge  of  the  facts  in  question  ;  for 
it  is  admitted  that  Messrs.  Dawson  &  Co.  were  their  solicitors  at 
the  time  of  the  transaction.  It  is  not  necessary,  in  this  case,  to 
say  what  the  rule  may  be  where  the  information  is  in  the  possession 
of  one  wholly  a  stranger. 

The  Vicb-Chancellor  : 

The  only  question  in  this  case  is,  whether  the  answer  going  only 
to  the  personal  knowledge,  information,  and  belief  of  the  defendants, 
is  sufficient ;  or  whether  the  defendants  ought  not  to  have  ascer- 
tained, or  made,  at  least,  an  attempt  to  ascertain,  by  inquiry  of 
their  late  solicitors,  what  are  the  facts  which  are  made  the  subject 
of  charge  and  interrogatory.  I  think  it  must  be  taken  as  admitted, 
that  Messrs.  Dawson  &  Co.  were  the  solicitors  of  the  defendants, 
and  as  between  the  plaintiff  and  the  defendants,  the  question  of 
privilege  which  was  suggested  in  argument,  does  not  necessarily 
arise  (4).     I  should  also  guard  myself  against  being  understood  to 

(1)  54  E.  E.  227  (Cr.  &  Ph.  104).      (4)  See  36  B.  E.  261  (1  My.  &  K. 

(2)  54  E.  E.  411  (11  Sim.  401).       101). 

(3)  17  B.  B.  7  (3  Mer.  44). 
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hjbUL  or     express  any  opinion  that  a  defendant  is  bound,  in  all  cases,  to  seek 
^^  information  which  is  eqoally  accessible  to  both  parties,  and  which 

tuAZEa,  jg  jjqj  either  in  his  own  possession  or  knowledge,  or  that  of  his 
agents,  or  of  persons  within  his  control,  or  for  whose  acts,  with 
reference  to  the  matter  in  question,  he  is  answerable.     Take  for 

I  'iVi ;  example  the  case  put  in  argument :  I  do  *not  think  that  the 
plaintiff,  calling  on  the  defendant  to  state  whether  a  person  did 
or  not  die  on  a  certain  day,  as  a  general  rule,  has  any  right,  in 
order  to  procure  that  information,  to  require  him  to  examine  the 
parish  register.  But  how  does  the  case  stand,  regard  being  had  to 
the  simple  fact,  that  Messrs.  Dawson  &  Go.  were  the  defendants' 
agents?  Suppose  the  extreme  case  of  the  vendor  of  an  estate 
selling  it  through  his  agent, — the  whole  matter  being  transacted 
between  the  purchaser  and  the  vendor's  agent, — and  suppose  the 
agent,  by  gross  misrepresentations,  to  induce  the  purchaser  to  give 
for  the  estate  a  price  ten  times  the  value.  If  the  purchaser,  in 
such  a  case,  filed  a  bill  to  have  the  transaction  set  aside  on  the 
ground  of  fraud,  it  could  not  be  sufficient  for  the  vendor,  by  his 
answer,  to  say,  that  he  did  not  know  whether  his  agent  made 
such  false  representations  or  not.  The  sufficiency  of  the  answer 
would  be  at  once  tried,  by  inquiring  whether,  if  the  defendant  had 
put  in  an  answer,  saying  that  he  had  been  informed  by  his  agents, 
and  believed  it  to  be  true,  that  such  misrepresentations  were  made, 
that  would  or  would  not  be  material.  In  the  case  of  a  mere  witness, 
the  statement  might  not  bind  the  defendant ;  but  that  which  an  agent 
said,  in  the  case  I  have  supposed,  would  bind  his  principal ;  and 
for  that  reason,  the  admission,  that  the  plaintiff  was  informed,  and 
believed  the  agent  did  make  the  misrepresentation,  would  be  material. 
It  is  impossible  the  Court  can,  in  this  case,  say  that  the  letters  or 
communications  which  passed  between  the  plaintiff  and  the  agents 
of  the  defendants  may  not,  if  admitted,  be  sufficient  to  entitle  the 
plaintiff  to  a  decree. 

The  defendants  are  bound  to  give  some  information  by  their 
answer,  or  to  say  that  they  have  made  the  attempt  to  procure  it, 
but  have  failed.     It  is  not  sufficient  for  one  party,  acting  by  his 

L  *^^'^  ]  agent  simply,  to  tell  the  *other  party  that  he  does  not  know  what 
his  agent  did.  I  proceed  on  the  ground,  that  the  acts  of  the  agent 
would  bind  the  principal ;  and  the  answer  as  to  those  acts  may, 
therefore,  be  material  evidence  for  the  plaintiff.  I  think  the  point 
is  not  new,  although  I  am  not  aware  of  any  reported  case  upon  the 
subject. 


TOL.  Lxn. 
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It  was  said,  that  the  plaintiff  might  himself  make  the  inquiries  of 
the  solicitors,  and  might  call  them  as  witnesses.  The  answer  to 
that  argument  is,  that  the  plaintiff  is,  in  this  Court,  entitled  to  an 
answer  from  the  defendant,  not  only  in  respect  of  facts  which  he 
cannot  otherwise  prove;  but  also  as  to  facts,  the  admission  of 
which,  will  relieve  him  from  the  necessity  of  adducing  proof  from 
other  sources. 

Exceptions  to  the  Master's  report  overruled. 


Eahl  ok 
Qlenoall 

Fbazbr. 


MORLEY  V.  COOK. 

(2  Hare,  106—115;  S.  C.  12  L.  J.  Ch.  136.) 

A  condition  of  sale  provided  that  in  case  the  purchaser  should  raise 
objections  to  the  title  which  the  vendor  should  not  be  able  or  willing  to 
remove,  the  vendor  might  rescind  the  contract,  on  notice  and  repayment  of 
the  deposit  to  the  purchaser ;  and  objections  not  delivered  within  fourteen 
days  after  delivery  of  the  abstract  to  be  treated  as  waived,  in  which  respect 
time  was  to  be  essential.  The  purchaser  returned  the  abstract  with  queries 
within  the  fourteen  days,  and  the  vendor  answered  the  queries;  the 
purchaser  on  the  same  day  objected  to  the  answers :  the  correspondence  on 
the  subject  of  the  title  continued  for  several  weeks,  and  then  the  vendor 
gave  notice  that  he  rescinded  the  contract :  Held, 

That  the  continuance  of  the  treaty  for  the  completion  of  the  title,  after 
the  first  objection  of  the  purchaser,  was  a  waiver  of  the  condition  as  to  the 
rescinding  of  the  contract. 

That  such  a  condition  of  sale  ought  to  be  discouraged ;  and  ought  not  to 
receive  a  construction  oppressive  on  the  purchaser. 

That  the  vendor*s  right  to  rescind  the  contract  under  the  condition  must 
be  oo-extensive  with  the  purchaser's  right  to  object  to  the  title  under  the 
same  condition. 

That  the  vendor  was  only  bound  bond  fide  to  deliver  an  abstract  of  such 
title  as  he  had  at  the  time  of  dehvering  it ;  and  so  long  as  the  condition 
remained  in  force,  was  not  bound  to  deliver  any  supplemental  abstract  of 
title  afterwards  acquired. 

Thb  sale  of  certain  property,  and  amongst  the  rest  of  a  leasehold 
estate,  was  announced  to  take  place  by  auction,  on  the  14th  of 
January,  1641,  according  to  stated  conditions,  the  sixth  of  which 
was  as  follows :  That  the  vendor  of  the  freehold  will  deliver  to  the 
purchaser  an  abstract  of  his  own  conveyance;  but  all  other 
abstracts,  or  the  inspection  of  any  other  deeds  or  documents,  or 
other  evidence  of  title  whatever,  that  may  be  required,  are  to  be 
prepared  and  obtained  at  the  purchaser's  expense.  That  each 
vendor  of  the  leaseholds  will  deliver  to  the  purchasers  an 
abstract  of  the  lease  under  which  such  vendor  holds  the  pre- 
misesy  and  such  purchasers  shall  not  require   the  production  of 
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MoRLEY  the  lessor's  title,  nor  the  production  of  any  deeds  or  documents  in 
Cook.  any  of  such  leases,  or  intermediate  assignments  recited  or  referred 
to,  nor  require  any  indemnity  against  any  rents  or  covenants  to 
which  the  premises  may,  with  others,  be  subject  or  liable  to ;  and 
the  production  of  the  last  receipt  for  rent  shall  be  conclusive  evi- 
dence that  the  covenants  contained  in  the  leases  have  been  fulfilled. 

[  *107  ]  All  attested,  official,  or  other  copies  or  extracts  *from  deeds,  wills, 
or  other  documents,  and  all  deeds  of  covenant  for  the  production  of 
title-deeds  or  documents  as  respects  all  the  lots,  are  to  be  prepared 
at  the  purchaser's  expense.  In  any  case  where  the  title-deeds 
relate  to  other  property,  the  vendor  will  retain  the  same,  and, 
if  required,  covenant  for  their  production.  And  in  case  any  of  the 
purchasers  shall  raise  objections  not  herein  provided  for,  and  which 
the  vendors  shall  not  be  able  or  willing  to  remove,  the  vendors 
shall  be  at  liberty  to  rescind  the  contracts,  by  writing  under  their 
hands,  on  repaying  to  such  purchaser  or  purchasers  his  or  her 
deposit,  without  interest,  costs,  or  further  compensation,  and  all 
objections  not  made  in  writing  and  delivered  to  the  vendors'  solici- 
tors within  fourteen  days  after  the  delivery  of  the  abstract  shall  be 
treated  as  waived ;  in  this  respect  time  shall  be  deemed  the  essence 
of  the  contract. 

On  the  25th  of  January,  the  vendor  delivered  an  abstract,  which 
was  returned  with  queries  on  the  6th  of  February.  The  abstract 
was  re-delivered,  with  answers  to  the  questions  on  or  before  the 
17th  of  February,  and  on  the  17th  of  February  the  purchaser 
objected  to  the  answers  as  insufficient.  A  correspondence  on  the 
subject  then  took  place  between  the  parties,  and  continued  until  the 
25th  of  March,  when  the  vendor  giving  some  further  explanation 
respecting  the  title,  in  a  letter  to  the  solicitor  of  the  purchaser, 
added — **  If  your  client  is  unwilling  to  complete  the  purchase  with 
the  above  answers,  I  must  avail  myself  of  the  power  contained  in 
the  6th  condition  of  the  above  particulars  of  sale,  to  rescind  the 
contract,  and  I  do  hereby  rescind  the  contract." 

[  •108  ]  On  the  21st  of  May,  1841,  the  purchaser  filed  his  bill  ^against 

the  vendor  for  a  specific  performance  of  the  contract  of  sale  (i). 
On  the  hearing, 

(1)  The  bill  charged  the  vendor  with  of  contract  (as  in  Wkitworthy,  Qaugainy 

fraud  in  not  stating,  in  his  abstract,  54  E.  R  315  (1  Cr.  &  Ph.  333)).     The 

deeds  which  he  had  and  which  would  vendor  said  he  had  made  out  the  best 

have  removed  objections.     It  was  not  title  in  his  power.   This  was  immaterial 

argued,  that  this  frame  of  the  record  to  the  principal  point  of  constructiou 

precluded  relief  on  the  simple  ground  on  which  the  case  is  reported. 
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Mr.  Teed,  and  Mr.  Bilton,  for  the  plaintiflF,  argued  that  the  Moblet 
vendor  having  continued  the  treaty  beyond  the  time  specified,  and  cook. 
thereby  led  the  purchasers  into  further  expense,  in  anticipation 
that  the  contract  would  be  fulfilled,  could  not  afterwards  avail 
himself  of  the  sixth  condition,  and  retire  from  the  contract: 
Tanner  v.  Smith  (i) ;  Page  v.  Adam  (2)  ;  Cults  v.  Thody  (s) ; 
Ilobson  V.  Bell  (4). 

Mr.  Sharpe,  and  Mr.  Glasse,  for  the  defendant,  insisted  upon 
the  plain  and  distinct  terms  of  the  sixth  condition,  enabling  the 
vendor  to  rescind  the  contract :  Williams  v.  Edwards  (5) ;  Bennett 
V.  Fowler  (6);  Sainshury  v.  Jones  {1).  The  point  did  not  call  for 
decision  in  Tanner  v.  Smith. 

The  Vice-Chakcellob  : 

The  plaintiff  has  in  this  case  insisted,  that  according  to  the 
judgment  of  the  Vice-Chancellor  of  England,  in  Tanner  v.  Sinith, 
upon  a  condition  very  similar  to  the  present,  the  vendor  must  at 
once  elect  between  one  of  two  courses,  when  objections  to  the  title 
are  taken :  *fir8t,  waive  his  right  to  insist  upon  the  condition  [  •109  ] 
enabling  him  to  rescind  the  contract ;  or,  secondly,  put  an  end 
to  the  contract,  and  thereby  relieve  the  purchaser,  as  well  as  him- 
self, from  the  pendency  of  it.  On  behalf  of  the  vendor  it  was 
argued,  that  the  question  of  the  effect  of  the  condition  did  not, 
in  fact,  judicially  arise  in  the  case  of  Tanner  v.  Smith  ;  the  bill  in 
that  case  having  been  brought  by  the  vendor,  who  could  not  have 
insisted,  by  his  own  bill,  upon  exercising  his  right  to  rescind  under 
the  condition.  My  own  impression  (having  been  counsel  in  the 
appeal  motion)  is,  that  the  question  did  distinctly  arise,  and  that  it 
was  decided  by  the  Vicb-Chancbllor  in  the  way  which  the  plaintiff 
has  contended.  The  argument  for  the  purchaser  in  that  case  was, 
that,  under  the  condition  in  question,  the  vendor  had  a  right  to- 
rescind  the  contract  at  any  time  before  the  decree,  and  that  it 
would  be  unjust  that  a  vendor  retaining  such  a  right  should  keep 
the  deposit.  The  Vice-chancellor  held,  that  the  vendor  was  not 
in  a  position  to  rescind  the  contract.  He  said  the  condition  was 
waived  by  the  vendor,  and  he  granted  the  injunction  to  restrain 
the  action  for  the  recovery  of  the  deposit,  thereby  deciding  against 

(1)  31  K.  R.  277  (10  Sim.  410).  (5)  29  R.  R.  61  (2  Sim.  83). 

(2)  5.5  B.  R.  70  (4  Beav.  269).  (6)  50  R.  R.  184  (2  Beav.  302). 

(3)  1  Coll.  212.  (7)  48  R.  R  217  (5  My.  &  Cr.  1). 

(4)  50  R.  R.  90  (2  Beav.  17). 
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MoBLEY  that  construction  of  the  condition  for  which  the  vendor  now  con- 
cooK.  tends  (i).  It  was  with  reference  to  that  argument  that  Lord 
[  •no]  CoTTENHAM  *said,  "This  case  shows  the  inconvenience  of  hearing 
the  merits  of  a  cause  upon  motion  ;  "  and  he  said,  that  whether  the 
vendor  did  or  did  not  retain  the  right  to  rescind  the  contract,  (not 
having  rescinded  it  upon  the  first  objection),  he  had  reserved  to 
himself  the  right  to  contend  that  he  was  in  a  position  to  rescind 
the  contract  to  the  latest  moment;  and  that  it  would  be  unjust  to 
allow  a  vendor  in  such  circumstances  to  keep  the  purchaser's  money 
in  his  pocket.  Lord  Cottenham's  judgment,  however,  neither  over- 
ruled nor  disapproved  of  the  Vicb-Chancellor's  opinion  of  the 
construction  and  effect  of  the  condition. 

The  case  of  Page  v.  Adam  (2)  at  the  Rolls,  which  was  cited  for 
the  plaintiff,  may,  perhaps,  raise  a  question  whether  Lord  Lang- 
dale  agrees  with  the  Vice-Chancellor  in  the  construction  of  the 
condition  as  expressed  in  Tanner  v.  Smith.  The  Vice-Chancellor 
held,  that  a  treaty  and  correspondence  between  the  vendor  and 
purchaser,  after  the  first  objection  taken,  with  a  view  to  complete 
the  title,  was  a  waiver  of  the  condition.  It  was  not  meant  in  Pa<je 
V.  Adam, , to  decide  that  the  vendor  could  take  the  benefit  of  the 
condition  after  he  had  waived  it ;  and  the  case  rather  points  to  the 
conclusion,  that  Lord  Langdale  did  not  consider  the  treaty  and 
correspondence  as  necessarily  a  waiver ;  and  his  observations  about 
[  Mil  ]       the  good  faith  of  the  proceeding  on  the  part  of  the  vendor,  *point 

(1)  During  the  argument  of  Tanner  willing  to  remove  them,"  he  cannot 

V.  Smithy    loth  January,    1840,    the  afterwards  rescind  the  contract. 
Vice  -  Chancellor     of     England 

having  expressed  an  opinion  to  the  ^^'  *^OrCob  : 

effect  which  is  reported  (10  Sim.  411),  If  heat  that  time  thinks  himself  able, 

that  when   objections  are  delivered,  and  proves  not  to  be  able,  may  he  not 

the  vendor,  under  the  7th  condition,  afterwards  exercise  the  option  ? 
had  then  the  opportunity  of  deciding 

whether  he  was  able  and  willing  to  The  Vice-Chancellor  : 

remove  them,  the  following  observa-  '  ^^  ^pi^i^^  i^^  that  the  7th  condition 

tions  passed:  applies  to  the    mode   in    which    the 

,  vendor    chooses    to    deal     with    the 

Mr.  Jacob :  objections.     If  he  says  that  he  is  able 

The  vendor  may  deliver  a  supple-  and  willing  to    remove  them,  he   is 

mental  abstract,  which  may  fail  still  excluded    at    any    time     afterwards, 

to  make  out  his  title.  whether  upon  the  same  objections  or 

futui-e  objections,  from  availing  him- 

TiiK  Vice-chancellor:  aelf  of  that  condition  to  rescind  the 

It  Hoenifl  to  me  a  condition  which  is  contract  on  the  ground  that  he  is  not 

capable  of  being  exorcised  at  one  time  able  or  willing.     Kepr.  MS. 

only.     When  objections  are  delivered  (2)  55  £.  K.  70  (4  Beav.  269). 
and  the  vendor  says—"  I  am  able  and 
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the  same  way.     In  that  case,  an  abstract  was  delivered  and  returned      Moblby 
in  due  time  with  observations  and  queries.     Answers  to  the  queries        qook. 
were  returned.     Upon  these  answers,  observations  were  made;  and 
it  was  with  reference  to  these  last  observations  that  the  vendor's 
solicitors  claimed  a  right  to  rescind  the  contract :  that  case  would 
rather  impeach  than  confirm  the  authority  of  Tanner  v.  Smith. 

If,  however,  I  am  to  follow  Tanner  v.  Smith,  I  can  only  do  so  by 
rejecting  the  second  part  of  the  plaintiff's  argument  in  which  (for 
some  purpose  of  this  suit)  he  imputed  fraud  to  the  vendor  in  the 
suppression  of  part  of  his  abstract.  It  was  said  that  the  vendor 
was  bound  to  furnish  the  purchaser  with  a  perfect  abstract  of  his 
title;  and  that  the  vendor  was  not  bound  to  deliver  his  objections 
until  such  perfect  abstract  was  delivered,  Hohson  v.  Bell  (i) ;  that  in 
this  case  a  perfect  abstract  had  not  been  delivered ;  and,  therefore, 
that  the  time  for  delivering  objections  had  not  yet  expired. 

If  by  the  expression  "  perfect  abstract,"  is  meant  the  most 
perfect  abstract  in  the  vendor's  possession  (actual  or  constructive) 
at  the  time  of  his  delivering  it,  I  should  probably  accede  to  the 
plaintiff's  argument ;  for,  undoubtedly,  a  court  of  equity  would  not 
permit  a  vendor,  who  had  a  good  title,  and  the  means  of  showing 
such  title  on  his  abstract,  fraudulently  to  deliver  an  imperfect 
abstract  to  which  objections  would  necessarily  be  taken ;  and,  upon 
these  objections  being  taken,  avail  himself  of  his  own  fraud  to 
avoid  his  contract,  under  the  condition.  In  any  other  sense  of  the 
words  "  perfect  abstract,"  I  should  have  difficulty  in  following  the 
argument.  A  perfect  abstract  in  the  strict  sense  of  the  term  would 
^sbow  a  good  title ;  but  the  conditions  clearly  mean  to  provide  for  [  *112 1 
the  case  of  an  abstract  not  showing  a  good  title. 

It  is  clear,  however,  that  it  was  not  in  any  qualified  sense  of  the 
term  that  the  expression  ''  perfect  abstract "  was  used  in  the 
argument.  The  argument  was,  that  the  vendor  had  been  guilty 
of  a  fraud  (depriving  him  of  the  benefit  of  the  condition  in  question), 
because  he  had  withheld  from  the  purchaser  a  policy  of  assurance 
and  a  conveyance  of  the  equity  of  redemption  of  the  purchased 
premises,  both  of  which  were,  ex  concessis,  obtained  by  him  in  the 
month  of  March,  1841.  Now,  it  appears  to  me  impossible  to  hold 
that  the  vendor  was  under  an  obligation  to  deliver  these  documents, 
if  the  argument  derived  from  Tanner  v.  Smith  be  right.  The 
vendor  cannot  be  bound  to  do  more  than,  bond  fide,  deliver  such 
abstract  of  title  as  he  has  at  the  time  of  delivering  it,  if  (as  the 
(1)  50  R.  R.  90  (2  Beav.  17). 
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MoBLET  purchaser  contended)  the  effect  of  doing  more  towards  the  comple- 
CooK.  tion  of  the  title,  in  answer  to  the  purchaser's  requisition,  is  to  have 
the  effect  of  a  waiver  of  any  condition  of  sale. 

It  was  attempted  to  reconcile  the  argument  I  have  adverted  to, 
with  Tanner  v.  Smith,  by  saying,  that  the  days  within  which  the 
purchaser  was  bound  to  take  his  objection,  must  be  computed  from 
the  time  when  a  perfect  abstract  was  delivered ;  and  that,  if  the 
vendor  made  any  addition  to  the  abstract  first  delivered,  a  new 
period  of  fourteen  days  would  run  in  the  purchaser's  favour,  from 
the  time  of  delivering  such  addition.  That  the  purchaser  must  be 
at  liberty,  after  addition  to  the  abstract,  to  take  new  objections  to 
the  title,  (at  least  to  the  extent  of  objections  arising  upon  or  out  of 
the  additional  matter),  cannot  be  disputed.  But  if  I  am  to  under- 
[  *ii3  ]  stand  the  purchaser  as  admitting  that  every  answer,  *(not  being 
merely  argumentative)  which  the  vendor  gives  to  the  purchaser's 
requisition,  and  to  that  length  the  argument  went,  is  to  be  con- 
sidered as  an  addition  to  the  original  abstract,  giving  the  purchaser 
under  the  condition  of  sale  a  new  period  of  fourteen  days,  within 
which  to  take  objections  to  the  abstract  originally  delivered,  I 
cannot  but  think  that  Tanner  v.  Smith  is  given  up  altogether  by 
the  argument ;  for,  if  the  conditions  are  held  to  apply  to  that  new 
state  of  circumstances,  so  as  to  give  or  rather  limit  the  purchaser 
to  the  fourteen  days,  prescribed  by  the  conditions  for  taking  objec- 
tions to  the  title,  it  appears  to  me  irresistibly  to  follow,  that  the 
vendor  must  have  a  new  right  to  rescind  the  contract,  upon  the 
new  objections  being  taken.  So  long  as  the  purchaser's  right  to 
object  to  the  title  upon  the  footing  only  of  the  conditions  of  sale  is 
claimed, — so  long  the  right  of  the  vendor  to  rescind  the  contract 
under  the  same  conditions  in  answer  to  the  objections  must  remain. 
Those  who  rely  upon  Tanner  v.  Smith,  must,  for  the  purposes  of 
their  argument,  contend,  that  the  vendor  in  this  case  had  delivered 
his  abstract ;  or,  at  least,  that  whatever  the  rights  of  the  purchaser 
might  be,  the  vendor  was  estopped  from  saying  he  had  not  delivered 
an  abstract, — that  by  treating  for  the  completion  of  the  title,  after 
objections  taken,  he  had  waived  his  right  to  rescind  under  the 
condition,  and  that  all  parties  were  consequently  remitted  to  the 
ordinary  rules  of  a  court  of  equity,  in  reference  to  questions  of 
title,  unfettered  by  the  particular  conditions  of  sale. 

I  shall,  therefore,  pass  by  the  imputed  fraud,  and  return  to  the 
consideration  of  the  actual  position  of  the  parties  in  this  case. 

Upon  many  of  the  possible  cases  alluded  to,  I  need  not  express  a 
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decided  opinion.     I  agree  that  a  vendor,  *in  a  case  like  the  present,      Mobley 
is  bound  to  deliver  the  best  abstract  that  he  can ;  and  a  court  of        cook. 
equity  would  not  do  a  very  violent  act  in  holding,  that  a  vendor       [  'iH  ] 
whoy  under  conditions  of  this  kind,  having  a  perfect  abstract, 
fraudulently   delivered  one   which   was  imperfect,  had,  by  such 
fraudulent  breach  of  the  conditions  on  his  part,  forfeited  the  benefit 
of  the  conditions  in  his  favour. 

No  question  however  can  arise  upon  that  point,  because  it  is 
not  suggested  that  the  vendor,  at  the  time  he  delivered  his  abstract, 
was  in  the  possession  of  any  better  or  other  abstract  than  that 
which  he  delivered.  Nor  is  it  necessary  I  should  say  in  what 
manner  the  Court  would  deal  with  a  case  in  which  a  vendor  acting 
bond  fide  should  deliver  a  second  abstract  (properly  so-called)  after 
objections  taken  to  a  first  abstract.  For  the  purposes  of  the  present 
case,  I  assume  that  the  abstract  delivered  by  the  vendor  was  his 
abstract  of  title,  or,  at  least,  that  he  is  not  in  a  condition  to  say 
that  it  was  not.  The  case  is  then  reduced  to  the  same  point  which 
arose  in  Tanner  v.  Smith ;  namely,  an  abstract  delivered, — objec- 
tions taken  to  it  by  the  purchaser, — answers  (not  merely  argumenta- 
tive) to  the  purchaser's  requisitions,  furnished  by  the  vendor, — 
and  a  correspondence  and  treaty  between  the  vendor  and  purchaser 
continued  down  to  the  25th  March,  upon  the  footing  of  the  vendor 
proceeding  to  complete  his  title.  The  question  is,  whether  such 
correspondence  and  treaty,  after  the  first  objections  were  delivered, 
is  or  is  not  a  waiver  of  the  6th  condition,  which  involves  the  pre- 
liminary question,  whether  the  6th  condition  is  not  confined  to  the 
objections  first  taken  after  the  abstract  is  delivered.  I  cannot  say 
that  the  language  of  the  6th  condition  imperatively  decides  the 
question.  Nor  can  it,  on  the  other  hand,  be  denied  that  the  language 
of  the  6th  condition  ^is  consistent  with  the  construction  put  upon  [  *ii2  ] 
it  in  Tanner  v.  Smithy  or  that  such  construction  reaches  the  reason- 
able and  probable  intention  of  the  parties.  Nor  am  I  prepared  to 
say,  that  the  interests  of  a  purchaser  might  not  in  many  cases  be 
best  consulted  by  a  different  interpretation  of  the  condition ;  nor 
that  a  skilful  practitioner  may  not  in  all  cases  by  the  addition  of 
a  few  words  in  his  answer  to  objections  to  title,  such,  for,  instance, 
as  **  without  prejudice,"  obviate  the  effect  of  the  rule  laid  down  in 
Tanner  v.  Smith.  But  I  am  bound  to  come  to  that  conclusion 
which,  with  reference  to  the  majority  of  cases,  appears  most 
consonant  to  justice.  Proceeding  upon  that  principle,  I  have  no 
hesitation  in  saying  that  I  think  conditions  of  sale  like  those  before 
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me  (the  meaning  of  which  no  purchaser  knows  until  ex  post  facto 
decisions  of  a  court  of  justice  informs  him  of  it)  ought  to  be  dis- 
couraged, and  that  I  am  but  offering  such  discouragement  by 
putting  a  strict  construction  upon  them  in  favour  of  a  purchaser, 
and  by  holding  that  they  are  not  to  have  a  construction  which 
might  subject  purchasers  to  a  great  expense  and  inconvenience  at 
the  mere  will  of  a  vendor ;  that  the  6th  condition  in  this  case  ought 
to  have  that  construction  which  the  Yice-Ghancellob  put  upon  a 
similar  condition  in  Tanner  v.  Smith ;  that  a  treaty  between  the 
vendor  and  purchaser  for  the  completion  of  the  title  by  the  former, 
after  the  purchaser's  objections  have  been  taken  to  the  abstract, 
ought  to  be  deemed  a  waiver  of  that  condition  ;  and  that  in  equity, 
as  at  law,  the  condition  once  waived  is  gone  for  ever. 

I  have  reason  to  know  that  the  Vice-chancellor  remains  of  the 
opinion  correctly  attributed  to  him  in  Tanner  v.  Smith,  and  that 
he  intended  to  re-assert  the  same  opinion  in  the  late  case  of 
Cutts  V.  Thody. 


1842. 
JVoo,  8,  9, 10. 
Dee.  3, 10,  19. 

WlORAM, 

V.-C. 
[120] 


PINKETT  V.  WRIGHT. 

(2  Hare,  120—140.) 
[Affirmed  on  appeal  to  the  House  of  Lords  under  the  title  of 
Murray  v.  Pinkett,  as  reported  in  12  CI.  &  Fin.  764,  for  which  see 
a  later  volume  of  the  Bevised  Beports.] 


1842. 
Dec,  16,  17. 

WiGRAM, 

V.-C. 

[144] 


CALDECOTT  v.  BROWN(l). 

(2  Hare,  144—146;  S.  0.  7  Jur.  693.) 

A  tenant  for  life  cannot  lay  out  monies  in  building  or  improvements  on 
the  estate,  and  charge  them  on  the  inheritance ;  and,  therefore,  the  Court 
will  not  direct  an  inquiry  what  sums  were  expended  by  the  tenant  for  life, 
in  substantial  improvements,  beneficial  to  the  inheritance. 

B.  Brooden  devised  and  bequeathed  his  real  and  personal  estate 
upon  trust  to  permit  his  wife  Sarah  to  receive  and  take  the  clear 
rents,  issues,  and  profits  of  all  and  singular  his  said  real  and 
personal  estate  for  her  life,  for  her  own  sole  use  and  benefit ;  and 
after  the  decease  of  his  wife,  the  testator  directed  the  said  real 
and  personal  estate  to  be  sold,  and  the  proceeds  of  such  sale  to  be 
divided  amongst  his  children. 

The  testator  died  in  1799.     Sarah,  the  widow,  who  was  one  of 

(1)  See  the  note  to  Hibbert  v.  Cooke,  24  B.  B.  225.— 0.  A.  S. 
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the  devisees,  and  an  executrix,  proved  the  will,  and  entered  into    Oaldkcott 
possession  of  her  life  estate.     The  widow  died  in  1840.     The  bill      bbown. 
was  filed  in  1841,  for  the  administration  of  the  estate  of  the  testator, 
by  the  parties  entitled  in  remainder,  against  the  representatives  of 
the  widow,  his  executrix. 

The  representatives  of  the  widow,  by  their  answer,  alleged  that 
the  personal  estate  had  been  exhausted  by  the  charges  upon  it,  and 
that  the  widow  had  expended  out  of  her  own  monies,  during  the 
continuance  of  her  life  estate,  the  sum  of  2,000{.,  and  upwards,  in 
substantial  and  lasting  improvements  of  the  said  hereditaments  and 
premises  and  the  inheritance  thereof,  and  they  claimed  to  be  allowed 
the  same  in  taking  the  account  of  the  estate  of  the  testator,  as 
monies  expended  by  the  tenant  for  life  and  executrix.  The 
defendants,  by  evidence  in  the  cause,  proved  that  2,000Z.  and 
upwards  had  been  expended  by  the  executrix  in  building  on  the 
property.    At  the  hearing  of  the  cause — 

Mr.  Blunt,  for  the  defendants,  asked  for  a  reference  *to  inquire  [  ^i46  ] 
whether  any  and  what  sums  had  been  laid  out  by  the  tenant  for 
life  in  permanent  improvements  of  the  premises,  beneficial  to  the 
inheritance,  or  such  other  inquiry  to  that  effect,  as  would  bring 
before  the  Court  the  advantage  which  the  plaintiffs,  the  parties 
entitled  in  remainder,  derived  from  the  expenditure  made  by  the 
tenant  for  life :  Hibbert  v.  Cooke  (i) ;  Graves  v.  Graves, {2), 

Mr.  FoUett,  for  the  plaintiffs,  opposed  the  application  for  the 
reference. 

Thb  Yice-Ghamcellor  : 

I  am  of  opinion  that  I  ought  not  to  make  the  order  for  the 
reference  which  the  defendants  seek  in  this  case.  I  was  referred 
to  the  case  of  Hibbert  v.  Cooke  as  an  authority  for  the*  inquiry  ; 
but  in  that  case  Sir  John  Leach  refused  to  direct  an  inquiry  of  the 
expenses  incurred  by  the  tenant  for  life  in  repairs  to  the  mansion- 
house,  which  had  been  rendered  necessary  owing  to  the  dry  rot, 
although  the  inquiry  was  not  opposed.  If  the  mansion-house  was 
affected  by  the  dry  rot,  it  would  certainly  be  a  substantial  improve- 
ment to  remove  it ;  but  the  Court  in  Hibbert  v.  Cooke  said,  that  it 
was  an  expense  to  which  a  tenant  for  life,  choosing  to  occupy  the 

(1)  24  B.  B.  225  (1  Sim.  &  St.  652).  (2)  M.   B.,  March,    1822,  cited  24 

B.  B.  226  (1  Sim.  &  St.  553). 
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fl46] 


property,  must  submit.     I  do  not  know  how  to  consider  that  case 
otherwise  than  as  overruling  Graves  v.  Graves. 

I  do  not  mean  to  lay  it  down  as  an  imperative  rule,  that  no  case 
could  arise  in  which  the  Court  would  sanction  the  expenditure  of 
monies  by  a  tenant  for  life  for  the  benefit  of  the  inheritance,  by  ' 
making  such  expenditure  *a  charge  upon  the  inheritance.     The.' 
case  may  be  suggested,  of  a  devise  of  lands  in  strict  settlement, 
and  a  direction  to  lay  out  personal  estate  to  the  same  uses :  it .  < 
might  be  more  beneficial  to  the  remainder-men  that  a  part  of  the 
trust  fund  should  be  applied  to  prevent  buildings  on  the  settled 
estate  from  going  to  destruction,  than  that  the  whole  should  be 
laid  out  in  the  purchase  of  other  lands.      Other  like  cases  might 
perhaps  be  supposed. 

In  Bostock  V.  Blakeney  (i),  Mr.  Justice  Buller,  sitting  for  the 
Lord  Chancellor,  directed,  at  the  hearing  of  the  cause,  an 
inquiry  what  substantial  and  lasting  improvements  had  been 
made  by  the  tenant  for  life  of  the  estate ;  but  the  decree  was 
reheard  by  the  Lord  Chancellor,  and  reversed  on  this  point ; 
and  in  the  case  of  Nairn  v.  Marjonbanks  (2),  the  Court  was  asked 
to  direct  a  reference  whether  it  would  be  for  the  benefit  of  the 
parties  interested  in  the  property,  that  a  new  roof  to  the  mansion- 
house  should  be  constructed  at  the  expense  of  the  testator's 
estate;  but  Lord  Eldon  refused  to  make  any  order  upon  the 
petition,  observing,  that  he  would  not  confirm  the  report,  even 
if  the  Master  should  find  that  it  would  be  beneficial  to  all 
the  parties. 

I  do  not  think  that  the  alleged  fact  of  the  insufficiency  of  the 
personal  estate  of  the  testator  in  this  case  affects  the  question. 


1843. 
Jan.  II. 

WlQBAM, 

v.-c. 

[147] 


SHUTTLEWORTH  v.  SHUTTLEWORTH. 

(2  Hare,  147.) 

Testamentary  guardian  of  an  infant  trustee,  who  was  residing  out  of  the 
jurisdiction,  appointed  guardian  ad  litems  without  either  the  appearance  of 
the  infant  in  Court,  or  a  commission. 

Mr.  Rovilly  moved,  that  the  testamentary  guardian  of  an 
infant  defendant,  who  was  the  heir  of  the  last  survivor  of  several 
trustees,  and  had  no  beneficial  interest  in  the  subject  of  the  suit, 


(1)  2  Br.  C.  C.  656. 


(2)  3  Buss.  582. 
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might  be  appointed  his  gaardian,  ad  litem,  without  the  appearance     sanrrLs. 

of  the  infant  in  Court,  and  without  a  commisBion.  9. 

Shuttle- 
The  Vicb-Chancbllor,  upon  affidavits  of  the  facts  above  stated,      wo»th. 
made  the  order. 


COLMAN   V.   NORTHCOTE. 

(2  Hare,  147—148;  S.  C.  12  L.  J.  Ch.  255;  7  Jur.  528.) 

The  answer  of  a  married  woman,  who  is  an  infant,  cannot  be  taken 
either  separately  or  jointly  with  her  husband,  until  she  has  had  a  guardian 
assigned. 

The  clerk  of  records  and  writs  refused  to  file  the  joint  answer  of 
Augustus  Northcote,  and  Emma  his  wife,  the  wife  being  an  infant, 
and  yet  having  no  guardian. 

Mr.  Randell  moved  that  the  answer  might  be  taken  without  a 
gaardian. 

The  Vice-Ghancellor  said  that  the  practice  had  been,  to  require 
the  appointment  of  a  guardian  to  an  infant  defendant,  notwith- 
standing she  was  a  married  woman:  the  Vice-chancellor  of 
England  had  followed  that  practice  in  cases  before  him. 

Motion  reftised. 


1843. 
Jan.  81. 
March  2. 

WlORAM, 

V.-C. 

[147] 
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NEESOM   V.  CLARKSON. 

(2  Hare,  163—176 ;  S.  C.  12  L.  J.  Ch.  99;  6  Jur.  1055 ;  rehearing,  4  Hare,  97— 

106;S.  C.  9  Jur.  82.) 

A.  contracted  to  purchase  real  estate,  and  died,  having  made  his  widow 
his  universal  devisee  and  legatee.  The  widow  married  B.,  who,  in  1793, 
took  a  conveyance  of  the  premises  contracted  to  be  piirchased  by  A.,  to 
himself  and  a  trustee,  reciting  the  contract  by  A.,  his  will  and  death, 
and  the  marriage  of  his  widow  with  B. ;  and  that  **  thereupon  B.  became 
entitled  to  the  beneficial  interest  in  the  purchase."  B.,  in  1817,  sold  the 
premides  to  C,  and  C.  took  a  conveyance  from  B.  and  his  trustee,  reciting, 
that,  by  certain  good  and  sufficient  assurances  in  the  law,  the  premises 
stood  limited  to  B.  and  the  trustee,  but  not  i-eciting  the  deed  of  1793.  The 
widow  died,  leaving  her  heir-at-law  an  infant,  who  came  of  age  in  1825,  in 
the  lifetime  of  B.  The  bill  was  brought  by  the  heir-at-law  in  1836,  after 
the  death  of  B.,  for  a  conveyance  of  the  estate. 

Held,  that  the  recital  in  tiie  deed  must  be  understood  as  stating  that  the 
widow  was  devisee  of  the  purchased  premises,  and  that  the  title  of  B. 
accrued  by  the  marriage ;  that  the  Court  would  not  presume,  in  favour  of 
a  porchaser,  that  B.  had  any  other  title  than  was  so  represented ;  that  C. 
must  be  presumed  to  have  been  cognizant  of,  and  to  have  taken  the  title  of 
B.  his  vendor ;  that  the  equitable  title  of  the  heir-at-law  of  the  widow  was 

4 — 2 


1842. 

Kov,  12, 14. 

Dec.  10. 

WlOBAM, 
V.-C. 

On  rehearing. 

1844. 

J^ov.  15,  18, 

20. 

Dee.  19. 

1845. 
Jan.  18. 

WiOBAM, 
V.-C. 

[163] 


52  1842.     CH.     2  HARE,  168—164.  [r.b. 


Neesom  not  affected  by  the  lapse  of  time ;  and  that  the  heir-at-law  was  entitled  to 

^      *•  the  decree  for  a  conveyance  of  the  estate,  and  to  an  account  of  the  rents 

^LARKSON.  ^^  profits  as  against  C.  on  the  footing  of  wilful  default  (1). 

That  the  Court  would  not  direct  the  account  to  be  taken  with  annual  rests 
where  no  special  case  for  that  form  of  decree  had  been  made  on  the  pleadings. 

John  Cowling,  in  1792,  purchased,  at  a  sale  by  auction,  certain 
freehold  premises  at  Leeds,  known  as  the  '*  Angel  Inn,'*  for  the 
sum  of  1,5002.,  but  before  any  conveyance  of  the  estate  was  executed, 
or  the  purchase-money  paid,  Cowling  died,  having  by  his  will, 
made  in  January,  1793,  devised  all  his  real  estate  to  Ann,  his 
widow,  and  made  her  his  residuary  legatee  and  executrix.  Ann 
the  widow  proved  the  will.  In  July,  1793,  Ann  the  widow  married 
William  Sykes. 

By  indentures  of  lease  and  release,  dated  the  24th  and  25th  of 
September,  1793,  the  latter  made  between  Wade  Brown  (the  vendor 
of  the  premises),  devisee  in  trust  thereof,  appointed  by  the  will  of 
Alice  Bywater,  deceased,  of  the  first  part ;  the  said  William  Sykes 
and  Ann  his  wife  (who  was  the  widow  and  relict  of  the  said  John 
Cowling,  deceased),  of  the  second  part;  and  L.  Nicholson,  of  the 
third  part ;  reciting  the  will  of  Alice  Bywater,  and  reciting  that 
the  said  Wade  Brown,  in  pursuance  of  the  trust  in  him  reposed 
by  the  said  will,  caused  the  tenements  and  hereditaments  therein- 
after mentioned,  (being  all  the  residue  of  the  real  estate  of  the 
said  Alice  Bywater),  to  be  advertised  in  the  public  newspapers  for 
[  •164  ]  *Bale  by  auction  on  the  3rd  day  of  October,  1792,  on  which  day  a 
meeting  was  held ;  and  the  said  John  Cowling,  being  the  highest 
bidder  at  such  sale,  became  the  purchaser  of  the  said  tenements 
and  hereditaments,  at  or  for  the  price  or  sum  of  1,500/.,  being  the 
best  price  that  could  be  had  or  gotten  for  the  same ;  and  reciting, 
that  the  said  John  Cowling  had  since  departed  this  life,  having 
first  made  and  duly  executed  his  last  will  and  testament,  and 
thereof  appointed  the  said  Ann  Sykes,  his  then  wife,  universal 
devisee  and  legatee,  and  sole  executrix ;  and  reciting,  that  the 
said  William  Sykes  had,  since  the  death  of  the  said  John  Cowling, 
intermarried  with  the  said  Ann  his  widow,  and  thereupon  become 
entitled  to  the  beneficial  interest  in  the  said  purchase,  and  had 
agreed  to  complete  the  same,  but  not  being  provided  with  the  whole 
of  the  purchase-money,  the  said  Wade  Brown  had  agreed  to  let  the 

(1)  In  Parkimon  v.  Hanhiiry  (1867)  case  was  very  fully  considered  on  a  re- 

L.  R.  2  H.  L.   18,  Lord  Westbury  hearing  by    the  Yioe-Chanoellor,   as 

describes  this  case  "as  a  very  strong  reported  in  4  Hare,  p.  97 ;  see  ;/**<<, 

stretch  of  the  authority  of  the  Court."  p.  61. — O.  A.  S. 
The  exact  form  of  the  decree  in  this 
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sum  of  1,100Z.  part  thereof  remain  in  the  hands  of  the  said  William  Nbksom 
Sykes,  upon  security  of  the  said  tenements  and  hereditaments,  clarkson. 
in  manner  hereinafter  mentioned  and  expressed,  —  the  said 
premises  called  the  **  Angel  Inn  "  were  conveyed  and  assured  to 
L.  Nicholson,  and  his  heirs,  as  to  a  term  of  1,000  years,  to  the 
use  of  the  said  Wade  Brown,  for  securing  payment  of  the  said 
1,100/.  and  interest  thereon;  and  as  to  the  remainder,  to  the 
use  of  the  said  William  Sykes  and  L.  Nicholson,  and  their 
heirs,  in  trust,  nevertheless,  as  to  the  estate  of  the  said  L. 
Nicholson,  and  his  heirs,  for  the  said  William  Sykes,  his  heirs 
and  assigns. 

By  an  indenture  of  demise  and  mortgage  of  the  5th  of  September, 
1800,  made  between  the  said  William  Sykes  of  the  first  part ; 
Nicholson  of  the  second  part ;  and  Wade  Brown  of  the  third 
part,  William  Sykes  and  Nicholson  demised  the  premises  to  Wade 
Brown,  his  executors,  &c.,  for  the  term  of  1,000  years,  subject  to  a 
•proviso  for  redemption  of  the  said  premises  on  payment  of  500Z.,  [  *166  ] 
with  interest  as  therein  mentioned. 

In  pursuance  of  a  contract  for  the  sale  of  the  premises  by  William 
Sykes  to  Benjamin  Clarkson,  an  indenture,  dated  the  80th  of 
September,  1817,  was  made  between  the  said  William  Sykes  of  the 
first  part ;  L.  Nicholson  of  the  second  part ;  Wade  Brown  of  the 
third  part;  Benjamin  Clarkson  of  the  fourth  part,  and  T.  Hampshire 
(a  trustee  for  Clarkson)  of  the  fifth  part ;  reciting  that,  under  and 
by  virtue  of  certain  good  and  sufficient  conveyances  and  assurances 
in  the  law,  the  said  premises  then  stood  limited  and  assured  to  the 
use  of  the  said  William  Sykes  and  L.  Nicholson,  and  their  heirs, 
nevertheless  as  to  the  estate  and  interest  of  the  said  L.  Nicholson 
and  his  heirs  therein,  in  trust  for  the  said  William  Sykes,  his  heirs 
and  assigns  for  ever,  subject  only  to  the  mortgage  next  thereinafter 
mentioned ;  and  reciting  the  said  demise  by  way  of  mortgage  of  the 
5th  September,  1800,  that  the  estate  of  the  said  Wade  Brown  there- 
under had  become  absolute  at  law,  and  that  the  sum  of  150Z.  only 
remained  due  on  the  said  mortgage  ;  and  reciting  that  Benjamin 
Clarkson  had,  sometime  previously,  contracted  and  agreed  with 
William  Sykes  for  the  absolute  purchase  of  an  estate  of  inheritance 
in  fee  simple,  in.  possession,  free  from  all  incumbrances  of  and  in 
the  said  premises,  at  or  for  the  price  or  sum  of  2,700i.,  out  of  which 
it  had  been  agreed  that  the  said  sum  of  150/.,  so  due  and  owing  to 
the  said  W^ade  Brown,  should  in  the  first  place  be  paid;  and  reciting 
that  the  said  William  Sykes  had  applied  to,  and  prevailed  upon, 
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Neesom  the  said  L.  Nicholson  and  Wade  Brown  to  join  in  conveying  and 
Glarksok.  assuring  the  said  hereditaments  to  the  said  Benjamin  Clarkson  and 
his  heirs,  to  the  uses  and  in  manner  thereinafter  mentioned  ;  and 
the  said  premises  and  the  said  term  therein,  were  thereby  con- 
veyed and  assigned  to  Benjamin  Clarkson  and  his  heirs  in  fee. 
[  *166  ]  Clarkson  ^afterwards  died,  having  devised  the  premises  to  the 
defendants. 

Ann  Sykes  (formerly  the  widow  of  Cowling)  died  on  the  9th  of 
September,  1821,  leaving  the  plaintiff,  her  daughter  by  a  former 
husband,  her  heiress-at-Iaw,  then  an  infant.  The  plaintiff  attained 
twenty-one  years  of  age  in  August,  1825,  and  intermarried  with 
Neesom,  the  other  plaintiff,  in  January,  1826.  William  Sykes  died 
in  August,  1885. 

In  August,  1886,  the  bill  was  filed  against  the  devisees  of 
Clarkson,  praying  that  they  might  be  decreed  to  convey  the  premises 
to  the  plaintiff,  and  to  account  for  the  rents  and  profits,  the  plaintiff 
offering  to  pay  what  might  be  due  to  the  defendants  in  respect  of 
the  purchase-money. 

The  answer  stated,  that  Cowling,  as  the  defendants  believed, 
never  entered  into  any  written  or  binding  contract  for  the  purchase 
of  the  premises ;  that  at  his  death  his  property  was  sworn  to  be 
under  the  value  of  40^.,  and  that  he  was  in  fact  insolvent ;  that 
Sykes  entered  into  an  independent  contract  for  the  purchase,  and 
to  complete  the  same  borrowed  1,1002.  from  Wade  Brown,  and  paid 
the  residue  out  of  his  own  monies.  The  answer  stated  the  indentures 
of  the  24th  and  25th  of  November,  1798,  and  that  the  premises 
were  thereby  conveyed  and  assured  in  the  manner  above  stated. 
[  MB?  ]  The  *answer  of  the  defendants  said  they  did  not  believe  that  any 
interest  in  the  premises  passed  by  the  will  of  Cowling  to  Ann  Sykes, 
or  that  Ann  Sykes  had  ever  any  interest  in  them ;  and  they  insisted 
that  they  were  purchasers  for  valuable  consideration,  without  notice 
of  any  such  interest,  and  as  such  had  been  in  undisturbed  possession 
since  1817. 

Mi\   Wakefieldy  Mr.  C,  P.  Cooper,  Mr.  Kenyon  Parker,  and 
Mr.  Hodgson,  for  the  plaintiff: 

The  contract  made  by  Cowling,  for  the  purchase  of  the  premises 
in  question,  being  made  at  a  sale  by  auction,  must,  at  this  distance 
of  time,  be  presumed,  without  evidence  of  any  written  contract,  to 
have  been  made  in  a  manner  which  was  binding  within  the  Statute 
of  Frauds.    The  auctioneer,  for  that  purpose,  is  the  agent  of  both 
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parties.     Emmerson  v.  Heelia  (i) ;    White  v.  Proctor  (2) ;    1  Sngd.      Nbbsom 

Vend.  &  Pur.  p.  188,  10th  ed.     The  eflfect  of  the  contract  was,    clabkson 

therefore,  to  vest  in  Cowling  the  equitable  interest  in  the  premises. 

His  widow  took  the  same  interest  as  his  devisee.     Supposing  that 

the  widow  had  then  died  intestate, — the  plaintiff  would  have  taken 

the  premises  as  heiress-at-law,  either  subject  to  the  payment  of  the 

purchase-money  in  the  nature  of  a  mortgage,  or  with  the  right  of 

having  the  purchase-money  raised  and  paid  out  of  the  personal 

estate.   The  equitable  interest,  however,  remained  vested  in  the  widow 

at  the  time  of  her  marriage  with  Sykes.     Nothing  has  since  taken 

*plaee  to  divest  the  widow,  and  her  heirs  of  that  interest :  it  could       [  *168  ] 

not  pass  without  fine,  the  widow  having  died  in  the  lifetime  of 

Sykes.     The  defendants  are  bound  by  the  recitals  in  the  deed  of 

1793,  and  they  do  not  in  fact,  by  their  answer,  suggest  that  they 

derive  their  title  in  any  other  manner :  Gilbert  on  Evidence,  p.  86 ; 

Fort  V.  Clarke  (3).     There  was  no  reason  for  making  Nicholson  a 

party  to  the  deed  of  1817,  except  in  respect  of  his  interest  as  a 

trustee  for  Syke^,  and  that  interest  he  acquired  only  by  means  of 

the  previous  conveyance  to  Sykes;  the  circumstance  shows  that 

Clarkson  derived  his  title  under  the  conveyance  of  1798,  and  from 

the  erroneous  conclusion  of  law  upon  which  that  conveyance  was 

founded;   and  it  also  affects  him  with  notice  of  that  failure  in 

the  title. 

Mr,  SharpCy  Mr.  Koe,  Mr.  Coote,  and  Mr,  Elmsley,  for  the 
defendants : 

The  presumption  will  be  in  favour  of  bond  fide  purchasers,  whose 
title  had  been  undisturbed  for  twenty  years ;  and,  therefore,  in  the 
absence  of  evidence  that  Clarkson  had  actually  any  knowledge  of 
the  deed  of  1798,  before  the  completion  of  his  purchase,  or  that 
he  claimed  or  derived  title  under  that  deed,  the  Court  would  not 
presume,  against  him,  that  he  must  necessarily  have  done  so.  If 
the  defendants  are  to  be  bound  by  the  recital,  it  must  be  by  the 
whole  of  that  recital.  The  plaintiffs  are  not  at  liberty  to  take  one 
part  and  reject  the  other ;  and  if  the  whole  recital  is  taken,  then 
the  title  of  the  defendants  appears :  Earl  of  Mountague  v.  Lord 
Preston  (4).  The  purchasers  from  Sykes  cannot,  after  his  death, 
explain  the  recital ;  but  several  interpretations  *may  be  suggested,       [  *^^^  1 

(1)  11  R.  E.  520  (2  Taunt.  38).  (4)  18  Vin.  Ab.  p.  163,  tit.  Eecital, 

(2)  13  B.  B.  580  (4  Taunt.  209).  pi.  9;  S,  C.  Vent.  140. 

(3)  1  BuB8.  601. 
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Nebbom  not  inimical  to  the  validity  of  the  title  of  Sykes.  Brown,  the 
Clabksox.  vendor,  might  have  cancelled  the  first  contract  (the  estate  of  Cowling 
being  insolvent),  and  might  have  made  a  new  contract  with  Sykes; 
1  Sugden,  Ven.  &  Pur.  806,  ed.  10th ;  Whittaker  v.  Whittaker  (i) ; 
or  the  widow  might  have  assigned  the  benefit  of  the  contract  to 
Sykes  by  a  letter  to  Brown,  or  any  other  form  of  memorandum  ; 
or  it  might  have  been  conditionally  assigned,  in  the  event  of  the 
marriage  taking  place ;  or,  at  the  utmost,  the  recital  that  '*  there- 
upon "  {i,e.  the  marriage)  Sykes  became  entitled,  is  only  a  mistake 
in  fact :  it  is  not  to  be  read  as  **  thereby."  At  least,  when  the 
recital  may  be  consistent  with  the  truth,  the  contrary  will  not  be 
assumed :  Tenny  v.  Jones  (2)  ;  Lemis  v.  Davison  (3).  The  length  of 
time  during  which  the  plaintiff,  with  a  knowledge  of  her  alleged 
rights,  has  acquiesced  in  the  possession  of  the  defendants,  deprives 
her  of  any  right  to  the  assistance  of  a  court  of  equity  :  Stockley  v. 
Stockley  (4)  ;  stat.  8  &  4  Will.  IV.  c.  27,  s.  27. 

The  Vice-Chancellor  : 

The  argument  which  has  been  addressed  to  me  in  this  case, 
requires  that  I  should  observe  on  three  points.  First,  excluding 
the  time  that  has  elapsed,  I  am  to  consider  how  the  case  would 
stand  if  the  bill  had  been  filed  against  Sykes  in  his  lifetime? 
Secondly, — still  excluding  the  question  of  time,  what  is  the  position 
of  the  defendants,  supposing  them  to  claim  under  Sykes  ?  Thirdly, 
how  far  the  time  that  has  elapsed  ought  to  affect  the  question  ? 
[  170  ]  Now,  if  this  were  the  case  of  a  bill  filed  against  Sykes  in  his  life- 

time, I  should  have,  as  against  Sykes,  to  determine  simply  the 
construction  of  the  recitals  contained  in  the  purchase-deed  of  1793. 
I  put  this  point  without  going  into  any  question  of  the  right  of  the 
plaintiff  to  relief,  if  the  general  case  of  the  defendant  is  sustained. 
It  has  not  been  argued  before  me,  that  if  the  property  did  in  point 
of  fact  belong  to  the  wife,  and  the  conveyance  was  taken  during  the 
coverture,  that  Sykes  could,  in  that  case,  as  against  his  wife,  claim 
to  be  entitled  to  the  property.  The  argument  has  been  wholly 
directed  to  show,  that  I  ought  not,  in  the  circumstances  of  this  case, 
to  presume  such  was  the  state  of  the  title ;  at  least,  that  I  ought 
not  to  presume  it  against  the  parties  who  are  the  defendants  upon 
this  record. 

(1)  4  Br.  C.  C.  30.  (3)  4  M.  &  W.  654. 

(2)  10  Bing.  75 ;  .S.  C.  3  Moo.  &  S.  (4)  12  E.  B.  184  (1  V.  &  B.  23). 
472. 
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(His  Honour  stated  the  purchase-deed  of  1798  (i).)  Neesom 

Now,  unless  I  am  to  disregard  the  plain  and  obvious  meaning  of    clarkson. 
language,  it  would  be  impossible,  in  a  case  in  which  Sykes  was 
living,  and  the  defendant  in  the  cause,  that  I  could  put  any  other 
interpretation  upon  these  recitals  th^n  this :  that  the  property  was 
advertised  for  sale ;    that  on  a  day  fixed   for  the  sale,   Cowling 
attended  and  became  the  highest  bidder  at  such  sale  (which  clearly 
imports  a  sale  by  auction,  if  that  were  material,  which  I  think  it 
is  not) ;  and  that  Cowling,  who  is  so  stated  to  have  become  the 
purchaser,  made  his  will,  and  devised  the  property  to  Ann,  his 
widow,  afterwards  Ann  Sykes.     It  is  obvious  that  the  meaning  of 
tliis  is,  that  Ann  Sykes,  as  devisee  of  Cowling,  had  become  the 
owner  of  the  property ;  and  when  the  deed  states,  that,  upon  the 
marriage  of  Sykes  with  the  devisee  of  Cowling,  Sykes  *became      [  *i7i  ] 
entitled  to  the  property,  it  appears  to  me,  that  I  should  be  spelling 
out  a  meaning  against  the  plain  and  obvious  sense  of  the  language, 
if  I  did  not  understand  the  deed  to  state,  that  in  consequence,  and 
by  the  effect  of,  the  marriage,  Sykes  became  entitled  to  the  property. 
In  point  of  fact,  the  only  substantial  question  that  can  be  asked 
with  respect  to  this  recital  is,  whether  Sykes  does  not  intend  to 
represent  that  he  was  about  to  take  a  conveyance  from  Wade  Brown 
in  execution  of  the  contract  for  the  sale  of  the  property  to  Cowling  ? 
I  am  clear,  upon  reading  these  recitals,  that  it  is  impossible  to  put 
any  other  construction  upon  the  contract  as  against  Sykes ;  and 
that  is  the  construction  which  I  must  put  upon  the  deed,  unless  I 
can  find  any  reason  in  the  altered  situation  of  the  parties,  or  other- 
wise,  to  regard  it  differently.      If,  therefore,  I  were  trying  the 
question  against  Sykes,  I  should  construe  the  deed  as  stating,  that 
by  the  effect  of  the  marriage  of  Sykes  with  the  devisee  of  Cowling, 
he  had  become  entitled  to  call  for  a  conveyance  to  himself  of  the 
property  which  Cowling  had  contracted  to  purchase. 

The  property  having  been  conveyed  to  Sykes,  I  have  next  to 
advert  to  the  question  as  against  the  Clarksons.  In  1817,  Sykes 
conveyed  the  property  to  Clarkson. 

(His  Honour  stated  the  deed  of  the  30th  of  September, 
1817  (2).) 

The  material  recital  here  is,  that,  "  by  certain  conveyances  in 
the  law,  the  property  had  been  granted  and  conveyed  to  the  use  of 
William  Sykes,  and  Lucas  Nicholson,  and  their  heirs ;  nevertheless, 
as  to  the  estate  and  interest  of  Lucas  Nicholson  and  his  heirs,  in 

(1)  Ante,  p.  52.  (2)  Ante,  p.  53. 
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Nbesoh      trust  for  William  Sjkes,  his  heirs  and  assigns  for  ever."    It  appears, 
Clarkson.    therefore,   that  this  property,   the  identity  of  which  *with  the 
[  *172  ]      property  comprised  in  the  deed  of  1798  is  not  in  dispute,  was, 
in  1817,  conveyed  by  Sykes  to  Clarkson  as  the  purchaser. 

Another  deed,  the  deed  of  1793,  having  come  out  of  the  posses- 
sion of  the  defendants  who  claim  under  Cowling,  is  then  put  in 
evidence.  This  deed  conveys  the  identical  property  to  Sykes.  The 
property  which  the  defendants  had  purchased,  is  the  property  com- 
prised in  the  deed  of  1793 ;  which,  by  that  deed,  was  conveyed  to 
Sykes.  Sykes,  in  the  deed  of  1793,  recites  the  title  I  have  men- 
tioned ;  and  as  these  parties  claim  under  Sykes,  it  is  impossible, 
unless  Sykes  had  a  different  title  to  i)^e  property  from  that  acquired 
by  the  deed  of  1793,  that  the  recitals  of  the  deed  of  1793  should 
not  be  evidence  (I  will  not  say  conclusive)  against  Clarkson  the 
purchaser.  On  the  plainest  principles  of  law,  the  recitals  contained 
in  that  purchase  deed  of  1793  must  be  evidence  against  all  parties 
to  whom  Sykes  may  have  conveyed  the  property  he  has  thus  pur- 
chased ;  and  he  does,  in  1817,  convey  the  property  to  Clarkson. 
I  do  not  say  that  that  conveyance  is  necessarily  conclusive.  I  am 
very  far  from  saying  it  is  so ;  and  if  this  case  were  one  in  which 
the  plaintiffs  had  stated  the  general  case  against  the  defendants, 
and  upon  coming  into  Court  for  the  first  time,  had  surprised  them 
by  the  production  of  this  deed,  the  bare  possibility,  that  there 
might  have  been  some  intermediate  or  collateral  title,  might  have 
entitled  the  parties  to  an  inquiry,  with  the  view  of  showing  what 
the  title  of  Sykes  really  was.  All  I  am  stating  now  against  the 
defendants  is  this,  that  prirnd  facie  I  must  presume  the  title  that 
Sykes  conveyed  in  1817,  was  the  same  title  which  he  took  in  1793; 
I  must  presume  it,  unless  some  reason  can  be  given  to  me  for 
showing  why  I  ought  not  to  act  on  that  presumption.  But  the 
[  •173  ]  defendants  have  had  the  opportunity  of  bringing  forward,  *if  the>* 
were  able,  a  case  to  show  that  such  presumption  is  not  well  founded, 
and  knowing  what  their  own  title  is  they  have  not  done  so.  I  do 
not  look  into  the  answer  for  the  purpose  of  giving  the  plaintiff  the 
benefit  of  any  evidence  to  support  and  make  out  his  case ;  I  take 
the  plaintiff's  case  to  be  made  out  by  the  presumption  I  have  already 
adverted  to,  and  I  refer  to  the  answer  for  the  purpose  of  seeing 
whether  a  case  is  there  suggested  which  I  ought  to  inquire  into 
further,  before  I  give  the  plaintiff  the  benefit  of  that  presumption 
which  I  think  is  raised  in  his  favour  by  the  production  of  the 
deed. 
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The  plaintiff,  however,  in  strictneBS  is  entitled  to  have  his  case  Nebsom 
put  higher.  The  deed  of  1817,  although  it  recites  generally  a  clarkson. 
title  in  Sykes,  expressly  refers  to  the  conveyance  under  which 
Sykes  became  entitled;  and  that  is  stated  to  be  a  conveyance 
by  which  the  property  was  conveyed  to  the  use  of  Sykes  and 
Nicholson, — to  Nicholson  as  a  trustee  for  Sykes  :  and  the  mention 
of  Nicholson  in  the  deed  of  1817  is  material,  because  it  identifies 
the  deed  thus  referred  to  with  the  deed  under  which  Sykes  took 
the  conveyance  in  1793.  And  the  rule  of  law  I  take  to  be  perfectly 
clear,  that  wherever  you  find  one  deed  referred  to  by  another,  the 
person  who  claims  under  the  deed  referred  to  is  bound,  at  his  peril, 
to  ascertain  the  contents  of  that  deed.  I  believe  the  rule  of  this 
Court  to  be  in  accordance  with  what  Sir  John  Leach  said  in  the 
case  of  Jackson  v.  Rowe  (i),  that  every  purchaser  is  presumed  to 
have  investigated  and  known  his  vendor's  title ;  and  if  nothing 
more  were  proved  in  this  case  than  the  mere  fact  that  the  pur- 
chaser took  a  conveyance  in  1817,  and  upon  inspecting  the  title 
which  was  assumed  to  be  conveyed  to  him,  it  appeared  that  it 
was  one  which  in  truth  gavq  no  title  to  the  vendor,  the  Court 
would  consider  the  onus  thrown  on  the  purchaser  *to  show  why  [  •174  ] 
he  had  not  inquired  into  that  title  with  a  view  to  his  protection. 
It  appears  to  me  indispensably  necessary  that  such  should  be  the 
law  of  this  Court,  for  otherwise  a  purchaser  might  take  a  title, 
ghntting  his  eyes  to  a  defect  in  it,  and  then,  on  the  ground  of  the 
absence  of  actual  knowledge,  require  this  Court  to  pronounce  a 
judgment  in  his  favour  against  the  right  of  the  party  justly  entitled 
to  the  estate,  when  nothing  but  wilful  blindness  or  culpable 
negligence  could  have  prevented  him  from  knowing  the  real  state 
of  the  title. 

Ill  this  case,  however  hard  it  may  be  on  the  parties  who  may 
have  innocently  paid  their  money  for  the  estate,  it  is  impossible, 
looking  at  the  case  upon  the  answer,  which  does  not  suggest  any 
other  title  in  Sykes  than  that  which  appears  upon  the  deed  coming 
oat  of  the  possession  of  the  defendants, — it  is  impossible,  if  I  am 
to  affect  them  with  notice  of  what  their  professional  adviser  knew, 
or  must  be  presumed  to  have  known,  that  I  can  suppose  the  real 
state  of  the  title  to  have  been  unknown  to  them. 

I  must  therefore,  as  against  Sykes,  have  construed  the  deed  in 
the  way  I  have  mentioned ;  and  I  must  presume  the  defendants  to 
have  had  notice  of  the  actual  state  of  Sykes'  title,  and  to  have 
(1)  25  K.  B.  250  (2  Sim.  &  St.  475). 
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Nkesom      purchased  under  that  title.     I  must  deal  with  the  ease,  as  against 
Clarkson.     them,  as  I  should  have  dealt  with  it  against  Sykes,  unless  the 
length  of  time  is  to  make  any  difference. 

With  regard  to  the  lapse  of  time ;  there  was  a  continuing  cover- 
ture from  the  time  of  the  purchase  in  179B,  until  the  death  of 
Mrs.  Sykes.  The  title  then  descended  on  the  female  plaintiflf; 
this  happened  during  her  infancy,  and  it  was  not  until  August, 
in  the  year  1825,  that  she  attained  her  age  of  twenty-one  years. 
This  is  the  earliest  moment  from  which  I  can  reckon  the  time. 

[  ♦ITS  ]  *There  was  then  a  period  of  five  months  before  her  marriage, 
during  which  there  was  no  disability.  Taking,  however,  the  whole 
period  of  ten  years  and  a  half  before  the  bill  was  filed,  which  is 
the  utmost  time  that,  in  fact,  elapsed,  it  is  clear  that  it  constitutes 
no  bar  to  the  claim ;  and  being  no  bar,  it  clearly  is  not  a  case  in 
which  this  Court  can  raise  a  presumption  to  destroy  the  title  of 
the  plaintiff.  The  question  therefore  comes  to  this,  whether  there 
has  been  such  delay  in  asserting  the  title,  that  the  Court  should 
presume  in  favour  of  the  defendants,  that  which  it  would  not 
presume  in  favour  of  Sykes.  The ^  great  difficulty  in  the  defen- 
dants' way  is  this ;  that  I  could  not  in  any  possible  view  of  the 
case  raise  a  presumption  in  their  favour,  which  would  not,  according 
to  the  way  that  I  have  read  the  deed,  be  contradicted  by  the  words 
of  the  deed.  If  the  words  were  equivocal,  or  ambiguous,  or  doubtful, 
and  if  a  case  were  suggested  in  the  answer  as  to  the  existence  of 
any  other  title,  I  might  possibly,  in  the  circumstance  of  great 
delay,  have  raised  a  presumption  in  favour  of  the  defendants; 
but  I  cannot  raise  a  presumption  in  the  defendants*  favour  against 
what  I  think  is  the  plain  and  obvious  meaning  of  the  language 
of  the  recitals. 

If  these  parties  bought  the  estate  on  the  supposition  that  they 
were  purchasing  an  estate  free  from  defect  of  title,  they  have  great 
reason  to  complain  of  those  who  advised  them  ;  but  I  am  satisfied 
I  cannot,  consistently  with  the  rules  on  which  courts  of  justice 
proceed,  do  otherwise  than  make  a  decree  in  the  plaintiff's  favour ; 
and  I  must  make  the  decree  with  costs,  for  when  the  claim  was 
once  asserted,  the  parties  were  bound,  at  their  peril,  to  see  if  they 
had  any  ground  for  resisting  it :  having  in  their  possession  this 
deed  of  1793,  and  having  no  ground  for  suggesting  any  inter- 
mediate or  other  title  in  Sykes,  under  which  the  defendants  could 
derive  a  title  different  from  that  contained  in  the  deed  of  1798,  it 
♦176]       appears  *to  me  they  must  have  contested  this  only  for  the  chance 
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of  anything  that  might  arise  in  thoir  favour,  and  not  because  they      Nbesom 
have  been  advised,  they  could  resist  it  successfully,  if  the  truth  of    clabkson. 
the  case  were  disclosed. 

The  decree  directed  an  account  against  the  defendants  of  the 
rents  and  profits  as  from  the  death  of  Ann  Sykes  on  the  9th 
September,  1821,  on  the  footing  of  wilful  default  and  an  unlimited 
account  of  all  expenditure  by  William  Sykes,  Benjamin  Clarkson, 
and  the  defendants  respectively  for  necessary  repairs  and  lasting 
improvements,  with  interest  at  4  per  cent.  On  a  subsequent 
rehearing,  reported  in  4  Hare,  97,  both  accounts  were  directed  to 
commence  as  from  the  completion  of  the  purchase  by  William 
Sykes  in  1793.] 

The  case  came  on  again,  upon  a  petition  of  the  plaintiff's  for  1844. 
a  rehearing,  as  to  that  part  of  the  decree  which  directed  an  j-  4  jj^^^  97  j 
account  to  be  taken  of  the  rents  and  profits  received  by  Sykes, 
and  those  claiming  under  him,  from  the  death  of  his  wife  in 
September,  1821,  but  did  not  confine  the  account  of  necessary 
repairs  and  lasting  improvements  (1),  to  the  period  subsequent  to 
that  date. 

Mt\  Cooper,  Mr.  Kenyan  Parker,  and  Mr.  Shee,  for  the  plaintiffs,  [  98  ] 
argued,  that  the  husband,  being  seised  in  right  of  his  wife,  during 
ber  life,  was  not  entitled  to  charge  the  estate  with  monies  laid  out 
by  him  during  that  period;  and,  therefore,  that  the  account, 
as  to  lasting  improvements,  ought  to  commence  at  the  wife's 
death :  Bostock  v.  Blakeney  (2),  Hibbert  v.  Cooke  (3),  Caldecott  v. 
Brown  (4). 

Mr.  Koe  and  Mr.  Ehnsley,  for  the  defendants,  argued,  that 
Sykee,  and  those  who  represented  him,  were  entitled  to  the  protec- 
tion of  the  Court,  from  the  consequences  of  the  mistake  as  to  their 
rights  under  which  they  had  acted  ;  that  the  Court  would  require 
the  plaintiff,  who  came  for  equity,  to  make  an  equitable  compen- 
sation to  the  defendants  for  the  money  which  had  been  laid  out, 
owing  to  the  misconception  as  to  the  right, — and  that  would  be 
effected  by  charging  the  estate  with  the  monies  expended  in  lasting 

(1)  The  right  of  the  defendants  to  an  upon  the  petition  of  rehearing  was  at 

account  of  the  monies  expended  on  what  time  that  account  should  begin  ? 

ktftiiig  impToyements  was  conceded  at  (2)  2  Br.  0.  C.  6d3. 

the  original  hearing,  without  argu-  (3)  24  E.  E.  225  (1  Sim.  &  St.  552). 

ment;   and  the  only  question  raised  (4)  Ante,  p.  48. 
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KsRsoic  improvements,  that  there  was  no  distinction  as  to  this  right  between 
Clabkson  monies  expended  in  the  lifetime  of  the  wife,  and  monies  expended 
since  her  decease ;  the  error  extended  throughout  the  whole  time 
which  elapsed  from  the  completion  of  the  purchase  by  Sykes,  until 
the  claim  of  the  plaintiff  was  first  set  up ;  that  the  right  to  recover 
the  mcHiies  so  laid  out  by  mistake  was  wholly  independent  of  the 
account  of  interest  on  the  purchase-money  on  the  one  side,  and 
rents  and  profits  on  the  other.  The  account  of  rents  and  profits 
ought  to  begin  at  the  death  of  the  wife,  for,  during  her  life,  the 
husband  was  absolutely  entitled  to  them  in  her  right,  and  ought 
not  to  be  treated  as  accountable. 

[  99  ]        The  Vicb-Chancbllor  : 

The  account  of  lasting  improvements  contained  in  the  decree  in 
this  cause  was  submitted  to  without  argument,  and  the  present 
petition  of  rehearing  raises  a  question  only  as  to  the  time  at  which 
that  account  is  to  commence.  The  propriety  of  the  account  itself 
is  not  questioned.  Applying  my  present  observations  to  this  state 
of  the  proceedings, — the  question  is,  not  whether  the  husband  was 
entitled  to  receive  the  rents  and  profits  of  the  estate,  and  apply 
them  as  he  pleased,  during  the  lifetime  of  his  wife,  but  whether, 
claiming  that  right,  he  could  at  the  same  time  insist  upon  charging 
his  expenditure  on  the  estate  in  the  shape  of  lasting  improvements. 
The  consequences  would  be  extravagant.  It  could  be  neither  right 
nor  just  that  the  husband  should  charge  the  wife's  estate  with 
expenditure  on  lasting  improvements,  when  he  may  have  every 
year  received  in  surplus  rents,  aftej:  paying  the  interest  on  the 
purchase-money,  a  sum,  perhaps,  greatly  exceeding  what  he  had 
expended  in  lasting  improvements.  It  is  necessary  to  remember 
what  the  state  of  things  was  upon  which  the  decree  in  this  case 
was  founded.  The  husband  had  always  thought  and  acted  on  the 
supposition  that  he  had  acquired  an  absolute  interest  in  the  wife's 
estate.  When  the  husband  was  receiving  the  rents  and  expending 
them,  and  laying  out  money  in  improvements,  he  supposed  himself 
seised  in  fee  of  the  estate ;  he  sold,  and  the  Clarksons  purchased, 
the  estate  on  that  assumption,  and  the  recital  was  that  he  was 
seised  in  fee  ;  that  was  the  hypothesis  on  which  all  the  transactions 
proceeded.  It  is  true,  therefore,  that  no  means  were  taken  to 
protect  the  husband  in  respect  of  the  sums  he  had  paid  for  the 
benefit  of  the  wife's  inheritance  ;  and  that  no  declaration  was  made 
by  him  for  the  purpose  of  showing  he  intended  his  wife  not  to  have 
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the  benefit  of  *his  expenditure ;  but  the  absence  of  any  declaration      Nbbsom 
of  that  nature,  cannot,  under  these  circumstances,  be  referred  to    clabkson. 
an  intention  on  his  part  that  the  wife's  estate  should  have  that      [  *ioo  ] 
benefit,  for  the  husband  clearly  acted  on  the  belief  that  the  estate 
was  his  own.     It  turned  out  that  the  wife's  estate  had  never  been 
displaced.     The  question  then  arose,  whether  the  husband,  having 
paid  off  the  vendor's  lien,  under  a  mistaken  supposition  as  to  the 
interest  he  acquired  by  doing  so,  the  purchase-money  so  paid  was 
or  was  not  to  be  deemed  a  charge  upon  the  estate  ?  and  whether, 
that  being  the  way  in  which  the  case  would  stand  if  Sykes,  or  the 
parties  representing  his  estate,  had  been  the  defendants,  the  case 
was  different  as  against  the  Glarksons  ? 

The  Glarksons  have  purchased  the  estate  of  Sykes, — what  have 
the  Glarksons  paid  ?  They  have  paid  Sykes  for  all  the  improve-  . 
ments  which  he  made  on  the  estate,  both  in  the  lifetime  of  his  wife 
and  after  her  death ;  and  the  Glarksons  say,  they  have  themselves 
also  expended  money  under  the  same  mistake  respecting  the 
property,  of  which  improvements  the  plaintiff  has  the  benefit.  I 
decided,  rightly  or  wrongly  is  not  now  the  question,  that,  where 
all  this  had  taken  place  under  a  mistake,  the  husband  might  be 
considered  in  the  same  situation  as  if  the  purchase-money  had 
been  paid  by  a  stranger,  who  had  thereby  acquired  a  lien  on  the 
estate.  This  appeared  to  me  to  be  in  accordance  with  what  I 
found  decided  in  Pitt  v.  Pitt{i).  The  ground  that  I  went  upon 
certainly  was,  that  the  mistake  was  one  against  the  consequences 
of  which  the  Gourt  ought  to  relieve  the  husband,  and  those  who 
claimed  under  him,  to  the  extent  to  which  a  stranger  paying  off 
the  vendor's  lien  would  have  been  entitled  to  charge  the  ^estate.  [  'loi  ] 
I  thought  they  were  entitled  to  this  relief  in  a  suit  in  which  the 
heir  of  the  wife  was  the  plaintiff,  on  the  ground,  that  the  plaintiff 
who  would  have  equity  must  do  equity.  That,  as  I  have  often  had 
occasion  to  say,  is  a  rule  of  unquestionable  justice,  but  which 
decides  nothing  in  itself ;  for  you  must  first  inquire  what  are  the 
e<}uitie8  which  the  defendant  must  do,  and  what  the  plaintiff  ought 
to  have.  It  may  be,  that  the  doctrine  of  retainer  cannot  strictly  be 
applied,  except  in  cases  where  the  party  claiming  the  right  of 
retainer  is  a  defendant,  or  is  in  some  form  the  party  charged  in  the 
suit ;  but,  unless  that  state  of  things  in  any  respect  qualifies  the 
rule,  I  think  it  may  be  generally  said,  that,  unless  the  equity  which 
the  defendant  claims  from  the  plaintiff  is  one  which  the  defendant 
(1)  24  E.  B.  15  (T.  &  Bufls.  435,  180). 
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NBE801C  might  enforce  by  bill,  it  is  not  a  term  which  the  Court  has  a  right 
Clabksox.  to  impose  on  the  plaintiff.  The  Court  is  bound  to  look  into  the 
position  of  the  parties,  and  see  what  their  relative  rights  are,  and, 
having  ascertained  them,  it  tells  the  plaintiff  that  it  will  not  give 
him  what  he  seeks  unless  he  submits  to  give  to  the  defendant  what 
the  defendant  might  in  equity  have  asked,  but  has  not  asked,  at 
least  by  any  distinct  suit,  from  the  plaintiff.  In  his  character  of 
defendant,  the  only  relief  he  can  have  is  the  dismissal  of  the 
bill ;  but  the  Court  obviates  that  difficulty  of  form,  by  giving  the 
plaintiff  what  he  is  entitled  to,  only  on  the  condition  that  he  sub- 
mits to  give  the  defendant  what  the  defendant  might  equitably 
require.  That  is  my  view  of  the  rule,  and  is  what  I  acted  upon 
in  this  case. 

[  *i02  ]  I  had   then  to  consider  what  were  the  equities  between  *the 

parties.  Supposing  Sykes  never  to  have  sold  the  estate,  and 
himself,  or  his  heir  or  devisee,  to  have  been  in  possession,  I  was  of 
opinion,  as  I  have  said,  that  he  would  be  entitled  to  be  reimbursed 
his  expenditure  owing  to  the  mistake ;  and,  being  of  that  opinion, 
it  appeared  to  me,  that  this  relief  would  be  properly  worked  out  by 
treating  Sykes  as  having  been  in  the  situation  of  a  mortgagee  in 
respect  of  the  vendor's  lien,  and  making  the  same  decree  as  would 
be  made  either  for  or  against  a  mortgagee  in  possession. 

Having  come  to  that  conclusion,  I  think  I  suggested,  at  the 
hearing  of  the  cause,  that  the  better  course  would  be,  to  begin  the 
account  from  the  death  of  the  wife.  The  decree,  however,  has 
been  so  drawn  up,  that,  according  to  its  literal  form,  the  account 
of  the  rents  and  profits  on  the  one  side,  and  the  interest  on  the 
other,  is  given  from  the  death  of  the  wife ;  but  the  account  to  be 
taken  of  lasting  improvements  is  general,  and  not  confined  to 
that  date.  The  question  then  is,  how  the  case  is  to  be  now  dealt 
with — the  only  point  in  dispute  being  when  the  account  is  to 
commence. 

If  the  husband,  or  those  who  here  represent  him,  should  contend, 
that  during  the  wife's  life  he  was  in  possession,  not  as  mortgagee, 
but  as  seised  in  fee  of  the  wife's  estate,  one  of  the  consequences  of 
that  position  is,  that  he  cannot  charge  on  the  estate  his  expenditure 
in  lasting  improvements.  If,  on  the  other  hand,  the  husband 
succeeds  in  establishing  that,  during  his  wife's  life,  he  is  to  be 
considered  as  mortgagee  in  possession,  that  will  give  him  a  right, 
as  the  record  and  proceedings  stand,  to  charge  the  wife's  estate 
with  the  expenditure  on  such  improvements ;  but  then  he  necessarily 
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abandons  his  claim  of  a  seisin  in  fee,  in  right  *of  his  ^ife :  he      Neesom 

claims  a  possession  by  a  title  paramount  to  his  wife, — that  of  a    clabkson. 

mortgagee ;  and  then,  if  he  is  entitled  as  mortgagee,  while  on  the       [  *103  ] 

one  hand  he  may  charge  his  lasting  improvements,  on  the  other  he 

would  be  charged  with  the  rents  and  profits.     If,  therefore,  the 

account  is  carried  back  to  the  time  of  the  purchase  for  one  purpose, 

it  must  be  carried  back  to  the  same  time  for  the  other;  or  if  it 

begins  from  the  death  of  the  wife,  in  respect  of  the  rents  and 

profits  and  interest,  it  must  begin  at  the  same  time  as  to  lasting 

improvements.     The  decree  is  erroneous  if  its  construction  be,  that 

it  directs  the  account  of  the  rents  and  profits  to  begin  at  one  time, 

and  the  account  of  the  lasting  improvements  at  another,  unless 

there  is  some  special  reason  for  doing  so,  which  in  this  case  there 

is  not.     I  am  certain  that  was  not  intended.     But,  although  I 

ought  to  make  the  decree  uniform  and  consistent,  it  would   be 

proper  to  give  the  other  party  the  opportunity  of  insisting  that  the 

decree  should  be  amended,  not  by  bringing  down  the  account  of 

lasting  improvements,  but  by  carrying  back  the  account  of  rents 

and  profits  to  the  time  of  the  purchase.     I  certainly  cannot  follow 

the  argument  which  has  been  addressed  to  me  on  the  part  of  the 

plaintiff.     Why  may  I  not  carry  back  the  account  during  the  life 

of  the  wife,  as  well  as  take  it  up  after  her  death  ?    Every  argument 

that  the  party  has  no  lien,  and  no  right  of  retainer,  would  apply  to 

one  form  of  decree  as  much  as  to  the  other.    If,  therefore,  the 

decree  is  right  in  carrying  the  account  back  to  the  death  of  the 

wife, — if  the  situation  in  which  the  parties  are  placed,  owing  to  this 

mistake,  entitles  the  defendants  to  be  repaid  an  expenditure,  the 

benefit  of  which  the  plaintiff  gets,  it  must  be  equally  right  to  carry 

the  account  back  during  the  life  of  the  wife,  if  that  be  the  proper 

mode  of  taking  such  an  account.     The  decree,  as  I  have  before 

observed,  was  taken,  as  to  this  part,  ^without  any  judgment  having      [  *104  ] 

been  pronounced  upon  it,  and  the  present  proceeding  does  not 

impeach  it. 

The  Yicb-Ghancbllor  said,  the  petitioners  were  entitled  to  have  Nov,  20. 
the  decree  altered  ;  there  was  a  manifest  inconsistency  as  it  stood. 
Upon  a  petition  of  rehearing  by  the  plaintiffs,  the  whole  case  was 
open  to  the  defendants, — not,  perhaps,  that  they  could  ask  for  any 
variation  of  the  decree,  without  a  petition  for  that  purpose,  but  that 
they  were  at  liberty  to  go  into  the  whole  case,  for  the  purpose  of 
showing  that  the  relief  sought  by  the  petitioners  was  not  proper  to 
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Nebsom  be  granted.  The  alteration  proposed  by  the  petitioners  would, 
Clabkson.  however,  make  the  decree  more,  rather  than  less,  erroneous.  It 
appeared  to  him,  that  in  strictness,  upon  the  principle  the  decree 
went  upon,  the  right  way  was  to  carry  back  the  account  to  the 
time  of  the  purchase,  and,  therefore,  that  he  could  not  grant  the 
petition  of  rehearing.  The  j)etitionerB  might,  however,  amend 
their  petition  of  rehearing,  praying  in  the  alternative,  either  that 
both  accounts  might  be  restricted  to  the  later,  or  both  carried  back 
to  the  earlier  period. 

Dec.  19.  The  petition  was  amended,  and  the  decree  ordered  the  whole 

account  to  be  taken  from  the  time  Sykes  completed  the  purchase 
and  entered  into  possession.  The  case  was  then  mentioned,  at  the 
motion  of  the  plaintiff,  upon  the  question  of  annual  rests.     *     *     * 

1845.  The  Vice- Chancellor  said,  that,  if  the  account  was  to  be  taken 

Jan^,  against  the  defendants  as  mortgagees  in  *posses8ion,  that  account 
[  *105  ]  must  be  taken  in  the  common  form,  unless  a  special  case  was  made. 
The  case  of  Donovan  v.  Flicker  (i)  was  very  diflferent  from  the 
present  case.  There  the  Court  assumed,  that  the  parties  had  made 
a  case  of  the  rents  and  profits  exceeding  the  amount  of  the  interest 
and  other  charges, — a  circumstance  which  was  wholly  wanting  in 
this  case.  There  was  no  suggestion  to  that  e£fect ;  and,  unless  it 
was  to  be  said,  that  wherever  a  mortgagor  filed  a  bill  for  redemption, 
he  was  entitled  to  rests  as  of  course,  without  giving  the  Court  any 
special  case,  or  any  fact  to  found  its  judgment  upon,  he  could  not 
but  direct  the  account  to  be  taken  in  the  usual  way.  There  was 
no  case  for  making  a  special  decree  as  to  rests,  nor  was  there  any 
case  for  keeping  the  question  open,  in  order  that  the  parties  might 
thereafter  have  the  opportunity  of  bringing  that  case  forward. 
There  was  no  more  ground  laid  for  one  than  for  the  other.  The 
only  facts  were,  that  an  account  of  rents  and  profits  on  the  one 
side,  and  interest  on  the  other,  was  to  be  taken,  and  allowances 
were  to  be  made  for  lasting  improvements.  All  he  could  do  was  to 
make  the  usual  decree,  as  in  a  mortgagee's  suit.  If,  as  the  counsel 
for  the  plaintiff  had  contended,  the  practice  of  the  Court  enabled  a 
party  to  come,  upon  petition,  although  no  further  directions  were 
reserved,  to  obtain  a  special  order  on  the  subject  of  rests,  when  the 
state  of  the  account  was  known, — if  that  were  the  practice  of  the 
Court,  and  the  result  of  the  account  warranted  it,  the  plaintiff 
would  have  that  opportunity. 

(1)  Jac.  165, 
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The  accounts  of  the  purchase -money  and  interest  thereon,  and  of 
necessary  repairs  and  lasting  improvements,  and  of  interest  thereon, 
and  of  rents  and  profits  and  occupation  rents  in  the  said  decree 
mentioned,  to  be  taken  from  the  25th  of  September,  1798,  instead 
of  the  9th  of  September,  1821 ;  and,  in  addition  to  the  accounts 
directed  by  the  said  decree  let  the  Master  take^  an  account  of  the 
rents  and  profits  of  the  said  estate  received  by  W.  Sykes,  deceased, 
or  by  any  *person  or  persons  by  his  order,  or  for  his  use,  or  which, 
without  his  or  their  wilful  default,  might  have  been  so  received. 
And,  in  case  it  shall  appear  that  the  said  William  Sykes  has  been 
in  possession  of  the  said  estate,  or  any  part  thereof,  during  any 
time  or  times  since  the  25th  of  September,  1793,  let  the  Master  fix 
an  occupation  rent  or  rents  on  such  part  or  parts,  during  the  time 
of  such  occupation,  and  take  an  account  thereof,  and  include  the 
same  in  the  said  account  of  rents  and  profits. 


Neesom 

V, 

Clarkson. 


L    106] 


CHEISTIAN   V.   FIELD  (1). 

(2  Hare,  177—185 ;  S.  C.  11  L.  J.  Ch.  97;  5  Jur.  Il;i0.) 

The  solicitor  of  the  executrix  and  devisee,  paying  a  sum  of  money  in 
exoneration  of  an  adverse  claim  on  part  of  the  testator's  estate,  does  not, 
as  against  creditors  of  the  testator,  necessarily  and  by  force  of  the  trans- 
action alone,  acquire  a  lien  upon  the  estate,  or  on  the  title-deeds,  for  the 
snm  which  he  so  paid. 

The  solicitor  of  the  executrix  having  paid  a  sum  which  was  due  to  a 
third  party,  who  had  a  lien  on  title-deeds  belonging  to  the  testator's  estate 
for  the  amount,  gave  a  receipt  for  the  deeds  in  the  name  of  the  executrix, 
and,  as  her  solicitor,  carried  into  the  Master's  office  her  examination,  in 
which  the  sum  he  had  so  paid  was  stated  to  have  been  paid  by  the  executrix, 
and  was  allowed  accordingly :  Held,  that  the  solicitor  must,  in  the  circum- 
stances, be  presumed  to  have  made  the  payment  on  the  behalf  and  on  the 
personal  security  of  his  client ;  and  that  he  could  not  claim  a  lien  upon  the 
deeds  for  the  amount. 

The  plaintiff  instituted  a  creditors*  suit— CAm^ian  v.  Chambers 
— against  the  executrix  and  devisees  of  the  debtor,  and  a  decree 
was  made  for  the  sale  of  the  real  estate  of  the  testator  for  the 
payment  of  his  debts.  The  defendant  Field  had  been  the  solicitor 
of  the  testator,  and  was  the  solicitor  of  the  executrix  in  the  cause ; 
and  he  claimed  a  lien  on  the  title-deeds  of  the  real  estate  of  the 
testator,  which  were  in  his  possession  :  these  deeds  or  muniments 
were  of  three  classes,  and  liable,  as  was  alleged^  to  three  several 


1842. 

^m\  24,  25. 

Dec.  3. 

WlOBAM, 
V.-C. 

[2  Hare,  177] 


(1)  In  re  Eawkes  [1898]  2  Ch.  1,  15,  67  L.  J.  Ch.  284,  78  L.  T.  336,  C.  A. 
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Christian  claims.  First,  copies  of  Court  rolls,  deposited  with  the  defendant, 
FiBLD.  by  the  testator,  as  a  security  for  costs,  of  which  no  bill  had  then 
been  delivered,  but  in  respect  of  which  the  defendant  alleged,  by 
his  answer,  that  74Z.  was  at  that  time  due.  Secondly,  certain  deeds 
which  were,  at  the  death  of  the  testator,  in  the  hands  of  a  certifi- 
cated conveyancer,  whose  claim,  amounting  to  SL  88.,  the  defendant 
Field  had  paid,  and  to  whom  a  receipt  for  the  deeds  had  been  given 
in  the  name  of  the  executrix,  Field  affixing  his  name  as  a  witness. 
And,  thirdly,  certain  other  deeds  relating  to  property,  an  adverse 
claim  to  which  had  been  set  up,  after  the  testator's  death,  by 
strangers, — and  had  been  compromised  for  a  small  sum  of  money, 
51.  of  which  was  paid  by  the  defendant  Field,  who  prepared  the 
release  executed  on  that  occasion. 
[  *178  ]  The  present  bill   was  filed  (as   supplemental  to   the   ^suit  of 

Christian  v.  Chambers)  against  Field  and  the  defendants  in  the 
original  suit ;  alleging  that  the  sale  directed  by  the  Court  could  not 
proceed,  owing  to  the  detention  of  the  title-deeds  by  the  defendant, 
and  praying  that  Field  might  be  decreed  to  deliver  up  the  deeds, 
or,  if  it  should  appear  that  he  had  any  lien  thereon,  to  deliver 
them  up  upon  payment  of  what  might  be  found  due  to  him  in 
respect  of  such  lien. 

The  defendant,  by  his  answer,  claimed  a  lien  on  the  several 
grounds  above  stated  upon  the  different  classes  of  instruments. 

It  appeared  that  the  solicitors  of  the  plaintiff  had  repeatedly 
applied  for  an  account  of  the  defendant's  demand,  but  had  been 
unable  to  obtain  a  statement  from  him  either  of  the  deeds  which  he 
held  or  the  amount  of  his  claim :  that  an  attempt  had  been  made 
to  examine  him  upon  interrogatories  before  the  Master,  but  that 
the  defendant  had  objected  to  such  examination,  and  his  objection 
had  been  allowed.  The  defendant,  however,  had  offered  to  prepare 
and  deliver  an  abstract  of  the  property  comprised  in  the  deeds  in 
his  possession  at  the  plaintiff's  expense.  It  also  appeared  that  the 
executrix,  in  her  discharge  sworn  in  taking  the  account  before  the 
Master,  and  carried  in  by  the  defendant  Field,  as  her  solicitor  in 
the  suit  {Christian  v.  Chambers) ^  had  taken  credit  for  the  sums 
in  respect  of  which  the  two  latter  claims  of  lien  were  made,  as 
having  been  actually  paid  by  her,  as  executrix,  on  account 
of  the  estate;  and  such  payments  were  allowed  to  her  in  that 
account. 

Mr.  Sharpe  and  Mr.  Francis  Bayley,  for  the  plaintiff.    ♦    •    ♦ 
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Mr.  Walker  and  Mr,  £.  Montagu,  for  the  defendant :  Christian 

r. 
*     ♦     The  suit  of  Christian  v.  Chambers  is  res  inter  alios  acta:        Field. 

the  defendant  in  this  cause  is  neither  bound  by  any  thing  which        ^  179  j 
was  done  in  that  suit,  nor  is  it  evidence  against  him.     *     *     * 

If  this  form  of  suit  can  be  sustained,  the  defendant  must  be 
protected  by  being  allowed  the  same  benefit  of  lien  as  he  would 
have  had  if  the  executrix  herself  was  plaintiff;  all  the  right  which 
she  could  confer,  the  defendant  has  acquired.  *  *  As  to  the 
second  class  of  documents,  the  defendant  discharged  an  unquestion- 
able lien,  and  he  is  entitled  to  stand  in  the  place  of  the  party  thus 
paid  off:  Glaholm  v.  Kowntree  (i).  The  defendant,  as  a  mortgagee, 
was  not  bound  to  disclose  his  securities  before  payment :  Browne  v. 
Lijckhart  (2).  The  application  for  the  particulars  of  claim  were  not 
accompanied  by  any  offer  to  pay  what  was  due  to  the  defendants  ; 
and  there  *is  no  ground,  if  any  decree  is  made,  for  dealing  with  the  [  *i8i  j 
case  as  to  costs  otherwise  than  as  a  common  bill  for  redemption. 

Mr.  Kenyan  Parker  and  Mr.  Stinton,  for  the  other  defendants. 

Mr.  Sharpe,  in  reply.     *     *     * 

The  Vicb-Chancbllob  : 

The  plaintiff,  having  instituted  a  suit  on  behalf  of  himself  and 
all  the  other  creditors  of  the  testator,  in  which  he  obtained  a  decree 
for  the  sale  of  the  real  estate,  has  filed  this  bill,  in  order  to  carry 
out  the  sale  so  directed,  by  recovering  the  title-deeds  in  the  posses- 
sion of  the  present  defendant,  treating  it  as  supplemental  to  the 
former  suit.  The  first  objection  which  has  been  urged  on  behalf 
of  the  defendant  is,  that  it  neither  appears  upon  the  bill,  nor  is 
admitted  or  proved  in  this  cause, — called  the  supplemental  cause, — 
that  the  plaintiff  is  either  a  creditor  or  otherwise  interested  in  the 
estate  of  the  testator ;  and  it  is  said  that  the  defendant  Field  not 
lieing  a  party  to  the  other  suit,  in  which  the  debt  of  the  plaintiff  is 
established,  that  suit,  as  regards  Field,  is  res  inter  alios  acta,  and 
the  decree  inoperative  against  the  defendant.  The  rule  of  law,  that 
r€4f  inter  alios  acta  non  nocet,  no  doubt  applies  to  protect  *the  rights  [  •isz  ] 
of  a  party  from  being  prejudiced  by  a  decision  in  another  cause,  in 
which  he  has  had  no  opportunity  of  defending  them  ;  but  it  has  no 
application  to  a  case  of  this  kind,  where  the  proceeding,  the  effect 
of  which  is  objected  to,  was  properly  constituted  to  determine  the 

(1)  45  B.  E.  599  (6  Ad.  &  El.  710,  (2)  ol  E.  E.  284  (10  Sim.  421). 

716). 
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Chbistiam  question  then  in  contest,  and  where  that  question  was  determined 
Field.  between  the  only  parties  competent  to  contest  it,  namely,  the 
creditors  and  the  executrix.  The  result  of  that  suit,  by  establishing 
claims  upon  the  estate,  may,  if  the  estate  is  insufficient,  affect  the 
interest  of  the  other  creditors ;  but  this  effect  must  always  attend  a 
judgment  recovered  against  a  debtor,  whose  property  is  insufficient 
for  the  payment  of  his  debts.  And  it  would  be  not  more  unreason- 
able for  the  other  creditors  of  a  person  in  such  circumstances  to 
objjBct  to  the  operation  of  a  judgment  against  their  debtor,  as  being 
res  inter  alios  acta,  than  it  is  for  the  defendant  to  make  the  same 
objection  in  this  case.  The  first  suit  has  not,  however,  even  the 
consequential  effect  I  have  adverted  to  upon  the  interests  of  the 
defendant  in  this  suit ;  for  the  question  now  is,  what  are  the  rights 
of  the  defendant  as  mortgagee  of  property  belonging  to  the  estate 
of  the  testator,  and  it  is  unimportant  to  him  whether  he  has  to 
litigate  that  question  with  the  executrix,  as  executrix,  or  with  any 
established  creditor  or  claimant  on  the  estate.  The  defendant  may 
justly  contend,  that  he  is  not  liable,  in  respect  of  the  documents  in 
question,  to  the  suit  of  any  person  who  is  not  interested  in  the 
estate  of  the  testator ;  but,  if  a  party  has  established  his  interest  in 
the  documents  against  those  who  represent  that  estate,  it  cannot  be 
denied  that  he  is  entitled  to  enforce  or  give  effect  to  the  title  or 
interest  he  has  so  established  against  any  party  in  possession  of  the 
documents.  Take,  for  example,  the  case  of  one  who  has  obtained 
[  MSB  ]  a  decree  for  the  specific  performance  of  a  contract  for  *the  purchase 
of  an  estate,  and  afterwards  finds  the  title-deeds  of  the  estate  in  the 
possession  of  a  third  party  claiming  a  lien  upon  them :  in  such 
a  case  the  interest  which  the  purchaser  has  acquired  under  the 
decree  w*ould  be  a  sufficient  foundation  upon  which  to  demand,  and, 
if  necessary,  to  sue  for  the  recovery  of  the  deeds,  although  the  suit 
for  specific  performance,  as  against  the  holder  of  the  deeds,  might 
be  res  inter  alios  acta :  his  lien  or  claim  might  not  be  affected  ;  but 
the  purchaser  would  be  entitled,  as  against  him,  to  enforce  all  such 
rights  as  the  vendor  could  give,  and  had  in  fact  given  him. 

The  plaintiff,  in  this  case,  has  obtained  a  decree,  in  a  suit  against 
all  proper  parties,  for  the  sale  of  the  estate  ;  and  that  decree  is  not 
impeached.  He  has  thereby  acquired  a  sufficient  interest  enabling 
him  to  sustain  a  suit,  for  the  purpose  of  giving  effect  to  and 
obtaining  the  benefit  of  the  decree,  and  that  is  all  which  he  now 
^contends  for.  The  question,  then,  is,  what  is  the  extent  of  the  lien 
to  which  the  defendant  Field  is  entitled  ? 


VOL.  Lxu.j  1842.     CH.     2  HARE,  188—185.  71 

The  deposit  of  the  copies  of  the  Court  rolls  has  been  proved  by    Christian 
the  defendant  to  have  been  made  to  secure  the  payment  of  his  costs,       field. 
and  he  is,  therefore,  entitled  to  hold  them  as  a  security  for  the 
costs  due  at  the  time  of  the  deposit. 

(His  Honour  stated  the  circumstances  under  which  the  claims  of 
lien  were  made  by  the  defendant  Field  on  the  second  and  third 
classes  of  deeds  (i).) 

It  has  been  insisted,  with  regard  to  the  second  of  these  claims, 
that,  inasmuch  as  the  conveyancer,  in  *whose  possession  the  deeds  [  •184  ] 
were,  had  a  lien  upon  them  as  against  the  estate  of  the  testator,  the 
same  lien  was,  on  the  payment  by  Field,  transferred  to  him.  This 
is  by  no  means  a  necessary  consequence  of  that  payment;  and 
there  are  several  reasons  which  prevent  it  having  that  effect  in  this 
case.  In  the  first  place,  the  deeds  are  delivered  up  to  the  executrix, 
and  not  to  Field ;  and  then  the  executrix,  in  her  examination  on 
oath,  in  which  Field  acts  as  her  solicitor,  states  the  payment  to 
have  been  made  by  her,  and  the  amount  is  allowed  in  her  accounts 
accordingly.  It  would  be  impossible  to  treat  the  defendant  Field 
as  a  creditor  of  the  estate  for  the  same  sum,  without  taking  some 
steps  to  relieve  the  estate  from  the  former  payment.  But  the 
presumption  rather  is,  that  the  first  charge  by  the  executrix  is 
accurately  made  :  nothing  is  more  common  than  for  a  solicitor  to 
advance  money  on  the  personal  security  of  his  client  in  cases  of  this 
nature.  I  am  of  opinion,  that  I  ought  to  treat  it  as  the  payment 
of  the  executrix  by  the  hand  of  Field,  her  solicitor ;  and  that  the 
solicitor  has,  therefore,  no  lien  on  the  estate  of  the  testator  for 
that  sum. 

The  third  claim  of  the  sum  paid  by  Field  in  respect  of  the  com- 
promise of  an  adverse  claim  to  part  of  the  property  of  the  testator, 
is  even  more  clearly  untenable  than  that  which  was  last  adverted 
to.  The  adverse  claimants  had  no  lien  on  the  property,  nor  could 
Field  acquire  any  such  lien  by  the  payment  of  the  whole  or  any 
part  of  the  price  for  which  their  claims  were  extinguished. 

The  only  question  which  remains  is  that  of  the  costs  of  this  suit. 
The  plaintiff,  by  his  bill,  wholly  denies  the  claim  of  the  defendant 
to  a  lien  upon  any  document  for  any  purpose  whatever,  and  this 
justified  the  defendant  in  carrying  the  suit  to  a  hearing;  for,  to 
some  extent,  he  *had  a  lien.  I  think,  therefore,  the  plaintiffs  are  [  *185  ] 
not  entitled  to  costs  against  Field.  On  the  other  hand,  the  claim 
of  the  defendant  goes  much  beyond  what  he  was  entitled  to.      Nor 

(1)  Supra,  p.  68. 
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can  I  overlook  the  fact,  that  part  of  his  claim  is  in  direct  contradic- 
tion to  a  case  which,  under  his  conduct  as  solicitor,  Mrs.  Chambers 
made  and  verified  by  her  oath.  I  also  repeat, — what  I  have  before 
stated  and  acted  upon, — that,  in  deciding  upon  questions  of  costs, 
not  depending  exclusively  upon  regularity  of  practice  in  the  strict 
sense  of  the  word,  I  shall  always  consider  myself  bound  to  see 
whether  the  parties,  by  reasonable  care,  might  not  have  avoided  the 
necessity  for  litigation. 

(His  Honour,  adverting  to  the  evidence  of  applications  by  the 
solicitors  of  the  plaintiff  for  the  amount  of  the  lien  claimed  before 
the  institution  of  the  suit,  said  that  no  satisfactory  reason  had  been 
given  by  the  defendant  for  disregarding  these  applications.  No 
costs  of  the  suit  should  be  given  to  Field.  The  decree  to  be,  that 
Field  should  deliver  up  the  deeds  on  payment  of  the  other  costs 
(exclusive  of  the  sums  disallowed),  without  prejudice  to  any  right 
of  the  plaintiff  and  the  other  defendants  to  retain  their  costs  of  the 
suit  out  of  the  estate,  or  receive  them  in  the  other  suit.) 


1842. 
Dec.  8, 16. 

WlCiRAM, 

V..C, 

[187] 


GOLDSMID   V.  GOLDSMID. 

(2  Hare,  187—199;  S.  C.  12  L.  J.  Ch.  113;  7  Jur.  11.) 

Property  subject  to  a  special  power  of  appointment  may,  with  the  con- 
currence of  one  of  the  objects  of  the  power,  be  appointed  and  settled  upon 
trusts  for  the  benefit  of  persons  some  of  whom  are  not  objects  of  the  special 
power. 

This  Act  1  Geo.  lY.  c.  42,  intituled,  "  An  Act  to  authorize  a 
composition  for  the  debt  remaining  due  to  his  Majesty  from  the 
late  Abraham  Goldsmid,  merchant,  and  his  surviving  partners/' 
recited  that,  at  the  death  of  Abraham  Goldsmid,  a  sum  of  466,700/. 
was  due  to  his  Majesty  from  the  co-partnership,  and  recited  also  a 
deed  of  inspectorship  confirmed  by  a  former  Act  (52  Geo.  III.  c.  75), 
whereby  Thomas  Bainbridge,  Alexander  Baring,  William  Joseph 
Denison,  and  George  Ward,  nominated  by  the  Lords  of  the 
Treasury  to  superintend,  direct,  and  controul  the  administration 
of  the  property  of  the  several  concerns  therein  mentioned,  were 
appointed  inspectors  accordingly  ;  and  it  confirmed  an  arrange- 
ment to  discharge  the  estates  of  the  parties  on  payment  of  a 
dividend  of  17«.  6(/.  in  the  pound.  The  Act  then  proceeded  as 
follows :  '*  And  be  it  further  enacted,  that  so  much  of  the  property 
of  the  said  Aaron  Goldsmid  and  Thomas  Moxon,  and  of  the  estate 
and  effects  of  the   said  Abraham  Goldsmid  which   shall   be    so 
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acquitted  and  discharged  as  aforesaid,  as,  in  case  such  acquittance  Goldsmid 
and  discharge  had  not  been  made,  would  have  been  applicable  to  qoldsmid. 
the  payment  in  full  of  the  said  debt  of  466,700/.  and  the  said  other 
debts,  under  the  arrangement  so  acceded  to  on  the  part  of  the 
Crown,  as  hereinbefore  is  mentioned,  shall  immediately  after  such 
certificate  as  aforesaid  shall  have  been  signed  by  the  said  Commis- 
sioners of  the  Treasury,  or  any  three  of  them,  be  paid,  disbursed, 
divided,  or  settled  to,  amongst,  upon,  or  in  trust  for,  or  for  the 
♦benefit  of  the  said  Aaron  Goldsmid  and  Thomas  Moxon,  or  their  [  *188  ] 
respective  descendants,  and  the  widow  and  descendants  of  the  said 
Abraham  Goldsmid,  or  any  one  or  more  of  the  aforesaid  several 
persons,  exclusively  of  the  other  or  others  of  the  said  Aaron  Gold- 
smid, and  Thomas  Moxon,  or  their  respective  descendants,  and  the 
widow  and  descendants  of  the  said  Abraham  Goldsmid,  and  the 
same  shall  be  an  interest  or  interests  vested  in  and  paid  and 
payable  to  them  or  any  of  them,  on  or  at  such  age,  day  or  time,  or 
respective  ages,  days  or  times,  and  be  divided  between  and  among 
them  in  such  shares,  and  charged  and  chargeable  with  the  payment 
of  such  annual  or  other  sum  or  sums  of  money  to  them  or  any  of 
them,  and  shall  be  upon  such  conditions,  under  such  restrictions, 
and  subject  to  such  powers,  declarations  and  agreements,  and 
generally  in  such  manner  for  the  benefit  of  the  persons  herein- 
before mentioned  or  any  of  them,  as  they  the  said  T.  Bainbridge, 
A.  Baring,  W.  J.  Denison,  and  G.  Ward,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survivor, 
shall  think  reasonable,  and  shall  by  any  deed  or  deeds,  or  instru- 
ment or  instruments  in  writing,  with  or  without  power  of  revocation 
or  new  appointment,  direct  or  appoint;  and  for  that  purpose  be  and 
be  considered,  deemed  and  taken  as  one  fund,  without  any  regard 
to  the  separate  or  conflicting  interests,  if  any  such  conflicting 
interests  there  be,  of  the  parties  interested  in  the  same,  inasmuch 
as  the  concessions  made  by  the  said  creditors,  and  hereby  autho- 
rized to  be  made  by  the  Crown,  are  to  prevent  any  of  them  the  said 
Thomas  Moxon,  Aaron  Goldsmid,  and  Nathan  Solomons,  and  the 
representatives  of  the  said  Abraham  Goldsmid,  or  the  legatees 
under  the  same,  or  any  other  person  or  persons  claiming  or  deriving 
any  right,  title,  or  interest  under  the  same  (so  far  as  respects  the 
trust  fund,  subject  to  the  provision  of  the  said  indenture  of  the 
27th  of  November,  1810),  *from  having  any  claim  or  demand  on  [  *189  ] 
the  others  or  other  of  them,  for  any  excess  which  they  respectively 
may  have  paid  beyond  their  due  proportion  of  the  debts  of  the  said 
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GoLDSMiD     co-partnerships,  or  either  of  them,  or  the  greater  proportion  of 

GoLDSMiD.     their  respective  property  brought  into  the  fund,  subject  to  the 

provisions  of  the  said  indenture  of  the  27th  of  November,  1810, 

or  the  greater  amount  of  the  debts  or  demands  to  which  they 

respectively  were  subject  or  liable." 

A  deed-poll  dated  the  24th  of  April,  1821,  was  executed  by 
T.  Bainbridge,  A.  Baring,  W.  J.  Denison,  and  G.  Ward,  whereby, 
reciting  their  said  powers,  they  disposed  of  seven-twentieths  and 
three-twentieths  of  the  fund  which,  under  the  arrangement  and  the 
Act,  had  been  released  from  the  claims  of  the  creditors,  and  they 
then  directed,  appointed,  and  declared,  as  follows  :  *'  And  the 
other  or  remaining  ten  equal  twentieth  shares  or  moiety  thereof 
shall  belong  and  be  paid,  transferred,  and  assigned  unto  the  said 
Ann  Goldsmid,  Daniel  Eliason,  and  Isaac  Lyon  Goldsmid,  their 
executors,  administrators,  and  assigns,  upon  and  for  the  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations  intended  to  be  declare^  and 
contained  concerning  the  same,  for  the  benefit  of  the  said  Ann 
Goldsmid,  the  widow,  and  Moses  Goldsmid,  Esther  Goldsmid,  Mary 
Levein,  and  Elias  Goldsmid,  children  of  the  said  Abraham  Gold- 
smid, and  their  issue,  by  and  in  an  indenture  already  prepared  and 
engrossed,  and  intended  to  bear  date  the  day  next  after  the  date  of 
these  presents,  and  to  be  made  between  the  said  T.  Bainbridge, 
A.  Baring,  W.  J.  Denison,  and  G.  Ward,  of  the  first  part,  Thomas 
Moxon  of  the  second  part,  the  said  Ann  Goldsmid  of  the  third  part, 
and  the  said  Ann  Goldsmid,  Daniel  Eliason,  and  Isaac  Lyon 
Goldsmid  of  the  fourth  part,  and  moreover  that  the  said  indenture, 
[  *190  ]  so  *already  prepared  and  engrossed,  shall  be  forthwith  executed  by 
the  several  parties  thereto  accordingly." 

By  an  indenture  of  the  25th  of  April,  1821,  being  the  deed  referred 
to,  and  executed  by  all  the  parties,  as  expressed  in  the  preceding 
deed-poll,  reciting  an  agreement  that  the  property  should  be  dis- 
posed of  as  thereinafter  mentioned,  it  was  expressed  that,  in 
pursuance  of,  and  in  obedience  to  the  said  deed-poll,  and  in  con- 
sideration of  the  premises, — it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  they  the  said  Ann  Gold- 
smid, Daniel  Eliason,  and  Isaac  Lyon  Goldsmid,  and  their 
executors,  administrators,  and  assigns,  should,  subject  to  the 
power  of  revocation  reserved  by  the  said  deed-poll,  stand  and  be 
possessed  of,  and  interested  in,  all  and  singular  the  ten  equal 
twentieth  shares  or  moiety  by  the  said  deed-poll  appointed  unto 
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them,  of  and  in  the  remaining  funds  or  property  thereby  die-  Goldsmid 
tribated,  upon  trust  from  time  to  time  to  lay  out  and  invest  the  goldsmid. 
said  trust  monies,  and,  during  the  life  of  the  said  Ann  Goldsmid, 
pay  the  interest,  dividends,  and  annual  produce  of  the  same  unto 
or  permit  the  same  to  be  received  by  the  said  Ann  Goldsmid  and 
her  assigns,  for  her  and  their  own  benefit ;  and  that  from  and 
immediately  after  the  decease  of  the  said  Ann  Goldsmid,  the  said 
trust  monies  and  the  interest,  dividends,  and  annual  produce 
thereof  sliould  be  divided  into  four  equal  shares,  and  one  of  such 
shares  allotted  to  each  of  them  the  said  Moses  Goldsmid,  Esther 
Goldsmid,  Mary  Levein,  and  Elias  Goldsmid,  and  the  shares  so 
respectively  allotted  to  each  such  son  or  daughter  of  the  said 
Abraham  Goldsmid,  to  respectively  remain  and  be  upon  and  for 
such  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisoes,  and  declarations  in  favour  or  for  the  benefit 
of  the  son  or  daughter  to  whom  such  share  should  be  allotted,  and 
his  respective  wife  and  child  or  children,  *or  her  respective  child  [  *i9i  ] 
or  children  (as  the  case  may  be),  with  such  provisions  for  his  or 
her  or  their  respective  maintenance  and  education,  and  at  such 
time  or  respective  times  and  in  such  shares  and  manner,  and  with 
such  limitations  over  in  favour  of  all  or  any  other  of  such  sons  or 
daughters  to  whom  such  shares  are  so  respectively  allotted,  and 
their,  his,  or  her  respective  issue,  as  the  said  Ann  Goldsmid  by 
her  last  will  and  testament  in  writing,  or  any  codicil  or  codicils 
executed  as  therein  mentioned,  should  direct  or  appoint;  and  in 
default  of  such  direction  or  appointment,  and  so  far  as  such  direc- 
tion or  appointment,  if  incomplete,  should  not  extend,  then  the  said 
share  so  respectively  allotted  to  each  such  son  or  daughter  as  afore- 
said should  respectively  remain  and  be  in  trust  for  him  or  her 
respectively,  and  his  or  her  respective  executors,  administrators, 
and  assigns,  for  his  or  her  absolute  benefit. 

Ann  Goldsmid  by  her  will  dated  in  December,  1825,  expressed  to 
be  in  exercise  of  her  power  under  the  said  deed-poll  and  indenture, 
api)ointed  the  fund  amongst  the  four  sons  and  daughters  of  Abraham 
Goldsmid,  who  were  to  be  the  objects  of  it ;  and  with  regard  to  one 
share  she  directed  that  the  trustees  or  trustee  thereof  should  from 
time  to  time  apply  and  dispose  of  all  or  any  part  or  parts  of  the 
same  unto  or  for  the  benefit  of  Moses  Goldsmid  in  such  manner  as 
they  or  he  the  said  trustees  or  trustee  should  in  their  or  his  uncon- 
trolled discretion  think  fit;  and  subject  thereto  should,  during  the 
Life  of  the  said  Moses  Goldsmid,  pay  the  annual  produce  of  the 
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GoLDSMiD  same,  or  of  so  much  thereof  as  should  remain  unapplied  and 
GoLDBMiD.  undisposed  of  under  the  trusts  aforesaid,  unto  the  said  Moses 
Goldsmid  for  his  own  benefit,  until  he  should  assign,  charge,  or 
otherwise  dispose  of  the  same  or  any  part  thereof  by  way  of  antici- 
pation, or  agree  so  to  do,  or  should  do  some  act  whereby  the  same 
[  •J92  ]  or  any  part  thereof,  *if  payable  to  himself,  would  become  vested  in 
some  other  person  or  [)ersons,  but  in  case  the  said  Moses  Gold- 
smid should  assign,  charge,  or  otherwise  dispose  of  the  same  or 
any  part  thereof  by  way  of  anticipation,  or  agree  so  to  do,  or 
should  do  some  act  whereby  the  same  or  any  part  thereof  would, 
if  payable  to  himself,  become  vested  in  some  other  person  or 
persons,  then  should  thenceforth  during  the  life  of  the  said  Moses 
Goldsmid  apply  the  same  annual  produce  in  such  manner  as  the 
said  trustees  or  trustee  should,  in  their  or  his  uncontrolled  dis- 
cretion, think  fit,  for  the  benefit  of  all  or  any  more  exclusively  of  the 
other  or  others  of  them  the  said  Moses  Goldsmid  and  the  person  or 
persons  who,  under  the  trusts  and  provisions  thereinafter  declared 
and  contained,  would,  for  the  time  being,  be  entitled  to  the  same 
annual  produce  in  case  the  said  Moses  Goldsmid  were  then  actually 
dead,  and  should,  after  the  decease  of  the  said  Moses  Goldsmid, 
pay  the  said  annual  produce  unto  the  widow  (if  any)  of  the  said 
Moses  Goldsmid,  during  her  life  if  she  should  so  long  continue  a 
widow ;  and  after  the  decease  of  such  widow  in  trust  for  the 
children  or  child  of  the  said  Moses  Goldsmid  in  manner  therein 
mentioned. 

Ann  Goldsmid  afterwards  died.  The  bill  was  filed  by  Moses 
Goldsmid  against  the  other  objects  of  the  power,  and  the  trustees 
of  the  fund,  charging  that  the  power  of  the  trustees  under  the  Act 
had  not  been  well  executed,  and  praying  a  declaration  that  he  was 
absolutely  entitled  to  one  fourth  share  of  the  fund. 

Mr.  Tinney,  and  J/r.  Calvert^  on  the  argument  that  the  effect 
of  the  instruments  was  an  unlawful  delegation  of  a  trust,  cited 
[Com/;c's  case  (i) ;  Alexander  y.  Alexander  (2)  ;  Ingram  v.  Ingram  (3) ; 
Phipson  V.  Turner  (4)  ;  Bray  v.  Bree  (5),  and  other  authorities] . 

[  193  1  Mr.  Sharpe,  and  Mr,  Goldsmid,  for  the  defendants  Esther  and 

Elias.  contended  that  the  power  of  the  trustees  was  absolute  :  they 
might  have  appointed  the  whole  fund  to  Ann,  or  given  her  a  general 

(1)  9  Co.  Kep,  75.  (4)  47  R.  R.  229  (9  Sim.  227). 

(2)  2  Yes.  Sen.  640.  (5)  37  B.  B.  172  (2  CI.  &  Fin.  453). 

(3)  2  Atk.  88. 
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power  of  appointment  over  it ;  they  had,  in  fact,  appointed  it  to  her,     Goldsmid 
and  by  the  same  instrument  she  concurred  in  limiting  her  own    goldsmid. 
power,  and  took  it  in  a  restricted  form.     None  of  the  authorities 
were  opposed  to  the  validity  of  such  an  exercise  of  a  power.    [They 
cited  Rtmtledge  v.  Dorril  (i)  ;   Wade  v.  Paget  (2) ;   West  v.  Berney  (3)  ; 
Crompe  v.  Barrow  (4),  and  other  authorities.] 

Thb  Vice-Chakcellor  : 

With  a  view  to  the  opinion  I  am  about  to  express,  it  *will  be  f  *194  ] 
snflScient  to  observe  that,  by  the  Act  1  Geo.  IV.,  a  trust  or  confidence 
is  reposed  in  the  four  gentlemen  who  are  there  named  for  the  pay- 
ment, division,  or  settlement  of  a  fund  derived  from  the  estate  of 
Mr.  Abraham  Goldsmid  and  his  partners,  and  that  the  person  for 
whose  benefit  they  are  to  exercise  that  trust  or  confidence  are  to  be 
Aaron  Goldsmid,  Thomas  Moxon,  or  their  descendants,  and  the 
widow  and  descendants  of  Abraham  Goldsmid,  or  one  or  more  of 
them,  exclusive  of  the  others.  That  is  a  power  to  be  exercised  for 
the  benefit  of  certain  objects,  not  including,  in  terms,  the  wives  of 
any  of  the  persons  who  are  named  as  the  objects  of  the  power :  the 
wives  are  not  the  objects  of  this  power,  unless  they  are  so  under  the 
direction  to  settle  for  the  benefit  of  the  individuals  named. 

The  fund  having  been  ascertained,  the  gentlemen  in  whom  this 
power  is  vested,  on  the  24th  of  April,  1821,  executed  a  deed-poll. 
(His  Honour  stated  the  material  parts  of  the  deed-poll  (5).) 

The  question  in  this  cause  arises  with  respect  to  the  ten- 
twentieths,  the  trusts  of  which  were  to  be  declared  by  a  deed  dated 
the  day  after  the  date  of  the  deed  I  have  just  mentioned.  On  the 
25th  of  April,  1821,  the  indenture  referred  to  was  executed  by  all 
the  parties,  including  Ann  Goldsmid,  and  thereby,  after  reciting 
the  agreement  that  the  property  should  be  settled  and  disposed 
of  in  the  way  therein  mentioned,  the  indenture  witnessed — (His 
Honour  stated  the  substance  of  the  indenture,  and  of  Ann  Goldsmid's 
will  (6).) 

It  is  upon  this  exercise  of  the  power  expressed  to  be  given  to 
Mrs.  Goldsmid,  whereby  she  appoints  a  share  *of  the  fund  in       [  •195  ] 
favour  of  the  plaintiff  Moses  Goldsmid,  in  the  qualified  way  which 
the  bill  specifies,  and  gives  also  an  interest  therein  to  his  widow, 
that  the  question  in  this  cause  turns.     Moses  Goldsmid  by  his  bill 

(1)  2  B.  E.  250  (2  Ves.  Jr.  357).  (4)  4  R.  E.  318  (4  Ves.  681). 

(2)  1  Br.  C.  C.  364.  (5)  Ante,  p.  74. 

(3}  32  B.  R.  237  (1  Buss.  &  My.  431).  •  (6)  Ayite,  pp.  74,  75. 
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G0LD8MID  insists  that  the  declaration  of  trust  and  the  will  of  Ann  Goldsmid 
GoLDSMiD.  have  made  a  disposition  of  the  fund  which  the  Act  does  not  authorize ; 
and  he  founds  his  claim  in  this  suit  on  the  ground  that  the  declara- 
tion of  trust  and  the  will  are  inoperative  on  the  subject  with  which 
they  profess  to  deal.  The  argument  for  the  plaintiff  was — that  the 
trustees  had,  in  effect,  assumed  a  power  to  delegate  to  others  the 
execution  of  the  trust  reposed  in  themselves, — that  a  person  in 
whom  a  trust  or  confidence  was  reposed  could  not  so  delegate  it 
to  others, — and  that  the  declaration  was  therefore  void.  It  was 
objected  further  that  the  deed  authorized  the  creation  of  estates^for 
the  benefit  of  the  wives  or  widows  of  the  descendants  of  Abraham 
Goldsmid,  which  were  not  warranted  by  the  power ;  and  that  the 
will  itself  carried  out  that  illegal  intention  by  giving  an  interest  to 
the  widow  of  Moses  Goldsmid,  who  it  was  said  was  not  an  object  of 
the  power.  On  behalf  of  the  defendant  it  was  said  that  a  settlement 
upon  the  widow  of  one  of  the  objects  of  the  bounty  would  -be  a 
benefit  to  the  party  himself,  and,  therefore,  that  a  direction  to 
settle  property  for  the  benefit  of  a  certain  individual  would,  in  fact, 
be  properly  executed  by  giving  a  part  to  his  widow.  The  case  of 
The  Duke  of  Devonshire  v.  Lord  George  Cavendish  {i)  was  referred  to 
on  this  point,  and  that  of  Alexander  v.  Alexander  (2)  might  also  be 
added.  In  answer  to  the  argument  on  the  main  question  in  the 
cause,  whether  there  was  an  unlawful  attempt  to  delegate  the  trust, 
it  was  said  that  the  declaration  of  trust  of  the  25th  of  April,  1821, 
[  •loe  ]  had  a  two-fold  *operation, — that  it  operated,  first,  as  an  appoint- 
ment to  Ann  absolutely,  and,  secondly,  as  a  settlement  by  Ann  as 
such  appointee ;  and  if  that  proposition  can  be  made  out,  then  I 
am  of  opinion  that  the  deed  of  trust  of  the  25th  of  April,  1821, 
and  the  execution  of  the  power  given  to  Ann  by  that  deed,  would 
constitute  a  perfectly  valid  appointment. 

There  is  no  doubt  that  cases  of  the  description  which  the  latter 
argument  supposes  have  been  decided,  but  before  I  expressed  any 
opinion  upon  it  I  desired  to  see  under  what  restrictions  such  a  mode 
of  executing  a  power  was  placed  by  those  cases.  It  is  clear  that 
where  a  person  has  a  power  of  selection  out  of  a  number  of  given 
objects,  he  must  have  very  great  influence  over  each  of  those  objects. 
Now  if  the  donees  of  the  power  thought  it  right,  in  the  exercise  of 
the  discretion  confided  in  them,  to  give  the  whole  to  one  object 
absolutely,  they  might  have  given  it  to  Ann,  and  Ann,  by  a  separate 

(1)  4  T.  E.  741,  n.     See  6  R.  R.  (2)  2  Ves.  Sen.  640, 

455,  n. 
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deed,  might  have  disposed  of  the  property  as  she  thought  fit ;  but  Goldsmid 
it  appeared  to  me  impossible  to  deny  the  force  of  the  observation  goldsmid. 
that,  where  the  donee  of  the  power  makes  the  appointment  in  the 
way  which  is  done  by  this  deed,  to  which  the  appointee  is  a  party, 
the  case  might  be  open  to  the  suspicion  of  the  exercise  of  undue 
influence  to  induce  the  appointee  to  dispose  of  the  property  in 
favour  of  persons  who  were,  in  truth,  not  the  objects  of  the  bounty 
of  the  appointee,  but  of  the  donee  of  the  power. 

I  have  examined  the  cases  on  the  subject,  and  I  find  that  they 
lay  down  the  rule  with  great  clearness,  *and  bear  out  the  proposi-  [  'lo?  ] 
tion  that,  in  equity,  a  valid  appointment  may  be  made  to  persons 
who  are  not  objects  of  the  power,  with  the  approbation  of  the 
persona  who  are  the  objects  of  the  power  ;  and  the  case  is  explained 
in  the  manner  in  which  it  was  put  in  argument,  namely,  that  th,e 
deed  operates  in  two  ways,  first,  as  an  appointment  by  the  donee 
of  the  power,  and,  secondly,  as  a  settlement  by  the  appointee  of  the 
property  in  question ;  and  I  do  not  find  that  the  suspicion  which 
(x^ssibly  might  attach  to  the  disposition,  has  induced  the  Court  to 
place  cases  of  that  description  under  any  sort  of  control.  In  the 
simple  case  where  there  has  been  nothing  more  than  the  concur- 
rence of  the  donee  of  the  power  and  one  of  the  objects  of  the  power, 
to  whom  an  exclusive  appointment  might  be  made,  or  to  whom  an 
appointment  might  be  made  co-extensive  with  the  amount  of  the 
property  disposed  of,  the  Court  has  treated  the  appointment  as  valid 
and  effectual.  That  point  being  expressly  decided,  the  only  question 
is,  whether  this  case  is  governed  by  the  same  rule. 

I  think  the  cases  to  which  I  have  adverted  are  quite  decisive  to 
this  extent,  that  if  the  estates  created  by  the  will  of  Ann  had  been 
inserted  in  the  deed  of  appointment  itself,  instead  of  being  left  to 
be  carried  out  by  the  will  of  Ann,  those  estates  would  have  been 
perfectly  good,  although  the  estates  were  not  given  to  persons  who 
are  named  as  objects  of  the  power  in  the  Act  of  Parliament.  The 
cases  expressly  decide  it  on  the  principle  I  have  before  mentioned ; 
that  IB,  an  appointment  to  Ann,  and  then  a  settlement  by  Ann  of 
the  property  she  so  acquired.  If  then  the  estates  would  have  been 
^ood,  had  they  been  actually  set  out  and  created  in  the  deed  of  the 
25th  of  April,  1821,  the  question  is,  whether  any  difficulty  arises 
from  the  circumstance  that  they  are  left  to  Ann  afterwards  to 
appoint.  Now,  if  the  *power  given  by  the  appointment  had  been  [  '198  ] 
a  general  power  to  Ann,  there  would  have  been  that  which  the 
Court  considers  as  equivalent  to  a  gift  of  the  property ;  and  then 
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GoLDSMiD  the  case  of  Bray  v.  Bree  (though  not  wanted  as  an  authority)  would 
GoLDSMiD.  have  borne  out  the  proposition  that  the  power  was  well  executed.  But 
it  was  argued  on  behalf  of  the  plaintiff,  that  the  limitation  imposed, 
in  this  case,  took  away  that  character  from  the  appointment,  and 
gave  it  the  character  of  an  unlawful  delegation  of  power.  If,  how- 
ever, the  general  gift  would  have  had  the  effect  attributed  to  it,  I 
confess  it  appears  to  me  at  least  open  to  argument  whether,  in  the 
case  of  a  limited  gift  of  property,  the  trustees  being  expressly 
authorized  to  limit  the  property,  it  would  not  have  been  sufficient ; 
but  I  think  it  is  much  safer  to  put  this  question  upon  the  broad 
ground  which  the  cases  I  have  referred  to  establish,  namely,  that 
where  the  appointee,  an  object  of  the  power,  joins  in  the  deed  of 
appointment,  and  the  deed  shows  that  that  which  is  done  has  been 
so  done  by  agreement  with  that  party,  the  Court  considers  that 
party  as  making  a  settlement  of  the  property.  If  Ann,  therefore, 
to  whom  unquestionably  an  exclusive  appointment  might  have  been 
made,  agrees  that  the  property  shall  be  settled  as  in  this  case  it 
has  been,  what  possible  difference  can  it  make  whether  the  property 
is  given  to  Ann  in  the  form  of  an  interest,  or  whether  a  control 
over  the  property  is  given  to  Ann  in  the  form  of  a  power.  The  act 
complained  of  is  not,  according  to  the  construction  of  the  cases,  the 
act  of  the  donee  of  the  power,  but  it  is  the  separate  act  of  Ann, 
which  she  acquired  the  power  of  exercising  by  means  of  the 
appointment  first  made  by  the  donees  of  the  power. 

The  only  shadow  of  distinction  which  I  can  discover  is,  that 
[  *199  ]  Ann,  to  whom  the  powers  are  given,  is  not  named  *as  a  separate 
party  to  the  deed,  she  is  named  as  one  amongst  several  trustees. 
If  Ann  had  been  named  as  a  separate  party  in  the  deed  it  appears 
to  me  the  case  would  not  have  admitted  of  a  doubt,  for  then  it 
would  have  been  simply  that  Ann,  to  whom,  according  to  the  con- 
struction I  have  mentioned,  the  estate  is  appointed,  agreed  that  the 
property  should  be  so  settled  ;  and  when  I  find  Ann  is  one  of  the 
parties — one  who  assents  and  agrees  to  the  arrangement  and  that  the 
appointment  is  actually  made  to  Ann  herself,  it  appears  to  me  it 
would  be  a  departure  from  the  principles  already  established  by 
the  cases  I  have  mentioned,  to  draw  any  distinction  between  those 
cases  and  the  present.  I  have  no  doubt,  therefore,  that  I  am 
bound  to  declare  that  these  instruments  constitute  a  valid  execution 
of  the  power. 
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July  4, 7. 
(2  Hare,  211—217  ;  S.  C.  11  L.  J.  Ch.  321 ;  6  Jur.  871.)  AW  10,  21, 

23, 
In  a  suit  by  a  creditor  on  behalf  of  himself  and  all  other  creditors,  if  the  '_ 

debt  of  the  plaintiff  be  admitted  or  proved,  and  the  executor  or  adminis-       Wioram 
trator  admits  assets,  the  plainti£f  is  entitled  at  the  hearing  to  an  immediate  V.-C. 

decree  for  payment,  and  not  to  a  mere  decree  for  an  account.  [  211  ] 

A  mistake  of  the  law  or  practice  of  the  Court  is  not,  per  «c,  a  ground  for 
allowing  a  party  to  go  into  further  evidence,  on  facts  at  issue  at  the  hearing 
of  the  cause,  semble. 

The  plaintiff,  claiming  to  be  a  creditor  of  the  intestate,  on  a 
promissory  note,  filed  his  bill  on  behalf  of  himself  and  all  other 
creditors,  against  the  administrator,  for  payment.  The  defendant, 
by  his  answer,  admitted  assets,  but  denied  the  debt,  and  suggested 
that  the  pretended  promissory  note  was  a  forgery. 

The  plaintiff  went  into  evidence,  and  proved  the  note.  At  the 
hearing, 

Mr.  Teed,  and  Mr.  Bagshawe,  for  the  plaintiff,  asked  for  the 
immediate  decree  of  the  Court  against  the  defendant,  for  payment 
of  the  debt :  WaU  v.  Bushby  (i). 

Mr,  Girdlestone,  and  Mr.  AUfrey,  for  the  defendant : 

The  decree  must  be  for  an  account  in  the  usual  way.  The 
admission  of  the  executors  does  not  entitle  the  plaintiff  to  a 
personal  decree,  without  giving  the  other  creditors  an  opportunity 
of  contesting  the  claim  :  Owens  v.  Dickenson  (2).  [Other  creditors 
have  an  interest  in  requiring  that  the  suit  shall  be  prosecuted  in 
such  a  manner  as  will  give  them  the  benefit  of  it :  Sterndale  v. 
Hankijison  (3),] 

Mr.  Teed,  in  reply.     ♦     *     *  [  212  ] 

Thb  Yicb-Chancbllor  : 

The  suit  is  instituted  by  a  simple  contract  creditor  on  behalf  of 

himself  and  all  other  creditors,  seeking  the  payment  of  a  debt 

alleged  to  be  secured  by  the  promissory  note  of   the  intestate. 

The  defendant,  by  his  answer,  says  he  believes  the  note  to  be  a 

forgery,  and  that  no  debt  was  due  to  the  plaintiff,  but  admits 

assets  sufficient  to  pay  the  amount,  and  all  other  debts  of  the 

intestate.     He  suggests  no  ground  for  his  belief  as  to  *the  debt      [  *213  J 

and  note.     Evidence  has  been  gone  into  on  the  part  of  the  plaintiff 

(1)  1    Br.    C.    0.    488,    per    Lord         (2)  54  E.  R.  195  (Cr.  &  Ph.  48). 
THuau)w.  (3)  27  B.  E.  210  (1  Sim.  398). 

B.&. — ^voL.  liZn.  6 
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WooDQATB  to  prove  the  debt,  and  he  asks  an  immediate  decree  for  payment. 
Field.  The  defendant  says  it  ought  to  be  referred  to  the  Master  to  take 
the  account,  not  only  of  the  estate,  but  of  what  other  debts  are 
owing  from  the  testator.  This  inquiry  is  said  to  have  two  objects  : 
one,  that  the  plaintiff's  debt  may  be  proved  in  the  Master's  office : 
the  other,  that  the  rest  of  the  creditors  may  have  an  opportunity 
of  getting  their  debts  paid  in  the  suit.  In  a  creditors*  suit,  where 
there  is  no  admission  of  assets,  that  is  no  doubt  the  usual  form  of 
the  decree,  and  though  the  plaintiff  may  have  proved  his  debt  at 
the  hearing,  it  may  still  be  displaced  by  evidence  in  the  Master's 
office ;  but  the  question  is,  whether  that  form  of  decree  is  applicable 
when  assets  are  admitted  ? 

The  reason  for,  and  the  principle  of,  the  usual  form  of  decree, 
are  stated  in  Owens  v.  Dickenson  (i),  but  that  reasoning  has  no 
application  where  assets  are  admitted,  for  the  executor  thereby 
makes  himself  liable  to  the  payment  of  the  debt.  In  such  a  case, 
the  other  creditors  cannot  be  prejudiced  by  a  decree  for  payment 
of  the  plaintiff's  debt ;  and  the  object  of  the  special  form  of  the 
decree  in  a  creditor's  suit  fails. 

I  entertained  no  doubt  upon  this  point,  nor  can  I,  upon  inquiry, 
find  that  it  was  ever  doubted  in  the  other  branches  of  the  Court. 
In  effect,  the  rule  is  proved  by  the  fact  that  the  creditor  and  the 
defendant,  the  executor,  may  settle  the  matter  pending  the  suit,  by 
the  latter  paying  the  debt  and  costs  of  the  suit.  And  it  has  twice 
been  decided  at  the  Eolls,  that  the  Court  will  order  the  same  thing 
[  ♦214  ]  to  be  done,  even  when  *the  suit  had  proceeded  to  a  considerable 
extent.  If  then  the  Court  would  compel  a  creditor  to  accept 
payment  of  his  debt  when  the  executor  offers  to  pay  it,  with  the 
costs  of  suit,  where  is  the  line  to  be  drawn,  beyond  which  the 
plaintiff  cannot  be  allowed  to  have  the  exclusive  benefit  of  his  own 
suit.  I  am  satisfied  that  in  this  case  there  ought  to  be  a  decree  for 
immediate  payment. 

It  was  objected,  however,  that  in  Sterndale  v-  Hankinsouy  Sir  A. 
Hart  said  that,  on  the  filing  of  a  creditor's  bill,  every  creditor  has 
an  inchoate  right  in  the  suit ;  the  meaning  of  that  expression  is, 
that  a  right  then  commences  which  may  indeed  fail,  but  may  also 
be  perfected  by  decree  ;  and  it  is  not  inaccurately  called  an  inchoate 
right.  After  the  decree,  every  creditor  has  an  interest  in  the  suit ; 
but  the  question  is,  whether  the  plaintiff,  until  decree,  is  not 
domimis  litis,  so  that  he  may  deal  with  the  suit  as  he  pleases. 
(1)  64  E.  E.  195  (Cr.  &  Ph.  48). 
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There  is  nothing  to  prevent  other  creditors  from  filing  bills  for  a    Woodoate 
like  purpose ;  and  there  is  nothing  more  common  than  for  several       field. 
saits  to  exist  together,  and  the  Court  permits  them  to  go  on 
together  until  a  decree  in  one  of  them   is   obtained,  because  it 
is  possible,  before  the  decree,  that  the  litigating  creditor  may  stop 
his  suit. 

The  only  question  then  is,  whether  the  plaintiff  has  sufficiently 
proved  his  debt.  The  defendant  admits  that  he  saw  the  note 
before  putting  in  his  answer:  he  therefore  knew  what  was  upon 
the  face  of  it.  It  purports  to  be  signed  by  the  intestate,  and  it  has 
two  attesting  witnesses.  They  depose  that  it  was  produced  to 
them,  written  as  it  now  appears,  except  that  the  interlineation  of 
the  name  of  the  payee  was  omitted:  that  the  interlineation  was 
inserted  in  their  presence,  and  that  it  was  then  signed  in  their 
presence  by  the  intestate :  I  see  no  ground  for  saying  that  the 
evidence  was  not  sufficient.  *It  is  quite  clear  that  it  would  be  [  *'^^^  ] 
sufficient  at  law.  The  defendant  might  have  cross-examined  the 
attesting  witnesses ;  or,  if  necessary,  he  might  have  filed  a  cross- 
bill for  discovery.  There  is  no  evidence  that  the  note  was  a  forgery, 
and  no  statement  of  the  ground  for  that  suggestion. 

The  only  point  suggested  at  the  Bar  as  a  reason  why  the  decree 
should  not  now  be  made,  was,  that  the  practice  was  supposed  to  be 
different,  and  that  therefore  the  defendant  should  have  an  oppor- 
tunity of  contesting  the  debt  by  a  trial  at  law.  If,  upon  a  special 
application,  the  defendant  can  show  that  there  was  in  fact  a  slip, 
which  will  operate  as  a  surprise  upon  him,  and  will  undertake  in 
any  event  to  pay  the  costs  of  the  trial, — rendered  necessary  by  his 
own  neglect, — unless  the  Court  shall  otherwise  order,  I  will  con- 
sider whether  I  am  at  liberty,  at  the  hearing  of  the  cause,  after 
the  case  is  fully  proved,  to  entertain  such  an  application.  Such 
an  application  is  not  to  be  acceded  to,  except  under  special 
circumstances^ 
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i«42.  PISHER   V.   TAYLER. 

Dec,  9, 10,  12, 

13, 19.  (2  Hare,  218—238.) 

•  A  partner  lias  no  implied  authority  to  pledge  the  credit  of  the  firm  for 

^^'oi '      '  money  expressly  borrowed  for  the  purpose  of  permanent  employment  as 

L  an  addition  to  the  capital  already  employed  by  the  firm,  unless  the  money 

"WiGRAM,  is  in  fact  required  or  applied  for  the  ordinary  purposes  of  the  business  as 

V.-C.  already  carried  on  by  the  firm. 

[  218  ]  Two  partners  in  a  firm  announced  their  intention  of  adding  16,000/.  to 

their  capital,  by  admitting  one  or  more  additional  partners.  W.  entered 
into  a  negotiation  with  one  of  the  partners,  then  acting  on  behalf  of  both, 
on  the  subject  of  the  announcement,  but  afterwards  declining  to  enter 
into  the  fii*m,  advanced  a  sum  of  4,000?.  to  that  partner  by  way  of  loan, 
on  the  secuiity  of  the  bills  of  the  firm,  and  also  of  the  partner's  separate 
estate :  Held,  that  W.  had,  so  far  as  this  evidence  went,  notice  that  the 
loan  of  4,000/.  was  an  advance,  not  within  the  implied  authority  of  the 
partner  obtaining  it,  the  other  partner  having  authorized  the  capital  to  be 
raised  in  a  different  mode ;  but,  inasmuch  as  the  original  partnership  was 
then  existing,  and  the  advance  might  have  been  within  the  scope  of  the 
partnership  authority,  without  reference  to  the  proposed  increase  of  capital, 
liberty  was  given  to  W.,  for  the  purpose  of  trying  that  question,  to  bring 
an  actio2  on  the  bills  against  the  executors  of  the  other  partner. 

Under  the  decree  in  a  creditors'  suit  for  an  account  of  the 
estate  and  debts  of  the  testator,  D.  F.  Tayler,  a  claim  was  carried 
in  by  Simon  Wilkin,  of  the  sum  of  4,000Z.  upon  promissory  notes  in 
the  name  of  a  firm  in  which  the  testator  was  a  partner.  The  debt 
arose  in  the  following  manner  : 

In  January,  1832,  a  partnership  was  formed  between  Henry 
Shuttleworth,  Joseph  Wartnaby,  and  the  testator,  under  the  firm  of 
D,  F.  Tayler  &  Co.,  for  the  manufacture  of  patent  solid-headed 
pins,  and  it  was  agreed  that  Shuttleworth  and  Wartnaby  should 
advance  in  moieties  8,0002.,  or  such  other  sum  as  should  be 
required  for  the  patent  and  machinery,  which  was  then  to  become 
the  property  of  the  partnership,  in  equal  shares.  Shuttleworth 
and  Wartnaby  were  also  to  bring  in  1,500Z.  in  money,  to  be  con- 
sidered as  a  debt,  and  bear  five  per  cent,  interest.  If,  at  any  future 
time,  it  should  be  thought  necessary  to  increase  the  capital,  such 
addition  to  be  advanced  in  equal  shares ;  and  any  partner  advancing, 
with  the  consent  of  the  other,  more  than  by  the  articles  he  was 
bound  to  do,  the  same  to  be  entered  in  the  partnership  books  as  a 
debt,  and  carry  the  like  interest.  Wartnaby,  who,  according  to  the 
representation  of  the  defendants,  brought  in  his  required  share 
[  '219  ]  of  the  capital,  only  by  the  assistance  of  Shuttleworth,  died  *in 
November,  1834 ;  and,  upon  that  representation,  if  the  firm  was 
then  indebted  to  the  estate  of  Wartnaby,  the  estate  of  Wartnaby 
was  indebted  to  Shuttleworth, 
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In  November,  1888,  the  surviving  partners,  Shuttleworth  and  Fisheu 
the  testator,  caused  the  following  advertisement  to  be  inserted  in  tayleb. 
the  newspapers :  "  Partnership.  In  a  most  highly  respectable  and 
well-established  wholesale  mercantile  concern,  the  very  first  house 
in  its  line  in  the  kingdom,  an  additional  capital  of  about  16,000Z.  is 
wanted  to  extend  the  business  and  pay  oflF  a  deceased  partner's 
advances.  It  is  therefore  proposed  to  admit  one  or  more  gentlemen, 
whose  shares  will  be  proportioned  to  the  amount  of  their  capital. 
Principals  or  their  solicitors  addressing  to  V.  R.,  post-paid,  Law 
Club,  Chancery  Lane,  may  have  the  most  candid  explanation,  and 
full  particulars."  Wilkin  answered  the  advertisement,  and  shortly 
afterwards  received  the  following  letter  : 

"  25th  January,  1838. 
"  Sib, — Owing  to  the  illness  of  the  acting  partner,  your  letter 
addressed  to  V.  R.  respecting  the  advertisement  for  a  partnership 
was  not  opened  till  this  morning.  It  is  hoped  that  his  health  will 
be  8u£Bciently  restored  by  the  middle  of  next  week  to  enable  him 
to  give  you  a  meeting,  with  a  view  to  enter  into  the  necessary 
explanation.  We  are  instructed,  therefore,  to  request  you  will 
attend  at  our  office  on  Wednesday  next,  the  Slst  inst.,  at  11  o'clock, 
for  that  purpose,  &c. 

'*  We  remain,  &c., 
"  S.  Wilkin,  Esq."  "  Battye,  Fishek,  and  Sudlow." 

Wilkin  accordingly  attended  at  the  place  appointed  and  met 
Shuttleworth  and  Mr.  Sudlow,  but  no  agreement  was  then  made. 

Mr.  Sudlow  stated  that,  to   the   best  of  his  recollection,  *the       [  ♦220  ] 
amount  of  capital  Wilkin  offered  to  advance  was  too  small,  and 
that  the  negotiation  for  a  partnership  went  off,  and  was  entirely 
abandoned. 

Wilkin's  state  of  facts  thus  represented  the  circumstances  :  Mr. 
Sudlow  (the  solicitor  of  the  testator,  and  occasionally  of  the  firm) 
introduced  Wilkin  to  Shuttleworth  as  one  of  the  partnors  in  the 
firm  of  D.  F.  Tayler  &  Co.,  and  a  conversation  then  took  place  on 
the  subject  of  the  advertisement,  in  which  Shuttleworth  told  Wilkin 
that  the  partners  in  the  business  were  the  testator  and  himself ; 
that  the  testator,  who  was  the  active  and  managing  partner,  was 
prevented  by  illness  from  being  present  at  that  meeting ;  and  that 
a  large  portion  of  the  capital  required  was  to  replace  that  of  a 
deceased  partner.  Wilkin  then  informed  Shuttleworth  and  Mr. 
Sudlow  of  the  amount  of  capital  which  he  would  be  able  to  bring 
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Fisher       in  ;  and  after  some  further  conversation,  the  treaty  was  adjourned. 

TayILkr.  Wilkin  afterwards  employed  Mr.  Wood  as  his  attorney,  and  being 
advised  not  to  enter  into  a  partnership,  it  was  ultimately  arranged 
that  he  should  act  as  the  accountant  and  superintendent  of  the 
firm,  at  a  salary,  and  that  his  duty  should  be  the  management  of 
their  accounts,  and  cash  account.  The  negotiation  was  continued 
by  Shuttleworth,  as  such  partner,  on  behalf  of  the  firm,  and  by 
Mr,  Wood,  as  the  attorney  of  Wilkin,  Shuttleworth  stating,  that  the 
object  for  which  the  money  was  intended  to  be  raised  was  to  pay  oflF 
the  advances  of  a  deceased  partner,  and  for  other  partnership 
purposes.  Mr.  Wood  advised  Wilkin  not  to  make  the  proposed 
advance  to  the  firm,  without  the  saparate  security  of  Shuttleworth 
as  well  as  that  of  the  firm,  and  Shuttleworth  having  acquiesced  in 
that  requisition,  a  memorandum,  as  heads  of  the  agreement,  was 
drawn  up  and  signed,  as  follows : 

[  221  ]  "  Bond  from  Henry  Shuttleworth,  of  Market  Harborough,  in  the 

county  of  Leicester,  to  Simon  Wilkin,  of  Cossey,  Norfolk,  for  4,000/. 
at  5  per  cent,  interest,  8,000Z.  to  be  paid  down  immediately,  and 
the  remaining  1,000/.  as  soon  as  obtained  by  Mr.  Wilkin,  and  in 
the  meantime  Mr.  W.  is  to  give  Mr.  S.  a  declaration,  that,  although 
the  bond  for  4,000/.  is  given,  3,000/.  part  thereof  only  is  paid." 

"  Agreement  between  the  said  H.  S.  and  S.  W.,  that  the  said 
4,000/.  is  lent  to  H.  S.,  as  the  partner  of  D.  F.  Tayler  and  as  part 
of  the  capital  of  the  firm  of  D.  F.  Tayler  &  Co.,  of  Light  Pool  Mills, 
Gloucestershire,  and  Nos.  9  and  10,  King  Street,  Cheapside,  patent 
solid-headed  pin  and  brass  wire  manufacturers,  and  that  the  said 
S.  W.  is  to  be  employed  by  the  said  firm,  as  assistant  and  super- 
intendent, and  general  agent,  at  a  salary  of  200/.  per  annum, 
payable  quarterly,  together  with  the  use  and  occupation  of  the 
house  and  furniture  at  No.  10  in  King  Street ;  and  if  Mr.  W. 
relinquishes  the  use  and  occupation  of  the  house  in  King  Street, 
then  he  is  to  be  allowed  80/.  per  annum,  towards  paying  the  rent, 
&c.  of  another  house.  Mr.  W.  is  to  attend  regularly  to  the  business 
of  the  firm.  Proviso  that  agreement  and  bond  to  be  void  on  pay- 
ment of  the  4,000/.  and  interest,  and  after  six  calendar  months* 
notice  by  either  party.  Agreement  to  commence  on  the  25th  of 
March  next. — ^Henry  Shuttlew^orth. — Simon  Wilkin.'' 

On  the  27th  of  February,  1838,  Wilkin  paid  to  Shuttleworth 
1,600/.,  on  the  1st  of  March,  1838,  1,400/.,  on  the  16th  of  April, 
1838,  500/.,  and  on  the  28th  of  April,  1838,  500/.,  making  together 
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4,0001.,  for  which  several  sums  Shuttle  worth  gave  to  Wilkin  the       Fisheb 
promissory  notes,  in  the  name  of  the  firm  of  D.  F.  Tayler  &  Co.      taylkr. 
Shuttleworth  executed  also  his  separate  bond  for  8,000Z.,  conditioned       [  ^222  ] 
for  the  payment  of  4,000Z.,  to  Wilkin,  at  six  *months'  notice,  and 
deposited   with  Wilkin,  as  a  further  security,  the  title  deeds  of 
certain  real  estate,  the  property  of  Shuttleworth. 

Of  the  sum  lent  by  Wilkin,  a  part  (about  400Z.)  was  proved  to 
have  been  immediately  applied  in  the  payment  of  a  partnership  debt. 

Wilkin  entered  upon  his  duty  under  the  agreement,  in  May,  1888. 
The  testator,  having  received  a  complaint  from  Flick,  a  clerk,  whose 
office  Wilkin  was  to  fill,  remonstrated  with  Shuttleworth,  by  a  letter 
of  the  28th  of  April,  on  the  impropriety,  on  his  sole  authority,  of 
superseding  Flick ;  the  testator  afterwards,  on  the  occasion  of 
visiting  the  counting-house  in  King  Street,  appeared  to  have  recog- 
nised Wilkin  as  a  person  whom  he  expected  to  find  there.  On  the 
31st  of  July,  the  testator  caused  a  notice  to  be  served  upon  Wilkin, 
distinctly  apprising  him,  that  he  (the  testator)  had  never  seen,  and 
knew  nothing  of  any  agreement  between  Wilkin  and  Shuttleworth ; 
that  Wilkin  was  not  to  consider  himself  employed  by  the  firm,  and 
that  the  firm  would  not  be  answerable  for  any  wages,  or  other 
remuneration  for  his  services  ;  that  Shuttleworth  had  not  authority 
to  appoint  him,  and  that  he  must  look  to  the  latter  alone  for  his 
remuneration.  And  on  the  80th  of  July  the  testator  caused  a 
notice  in  the  name  of  the  firm  to  be  delivered  to  Flick,  directing 
him  not  to  make  any  payment  to  Wilkin,  as  he  was  not  employed 
by  the  firm. 

On  the  1st  of  January,  1889,  the  partnership  between  the  testator 
and  Shuttleworth  was  dissolved,  and  an  agreement  was  made  by 
which  Shuttleworth  was  to  become  the  purchaser  of  the  partnership 
property.  Wilkin  subsequently  acted  as  the  clerk  of  Shuttleworth. 
Shuttleworth  became  bankrupt  in  December,  1839.  It  *did  not  [  •223  ] 
appear  that  Wilkin  had  ever  demanded  payment  of  the  loan  from 
the  testator,  until  the  11th  of  January,  1840,  when  the  testator  was 
served  with  a  writ  at  the  suit  of  Wilkin,  against  both  Tayler  and 
Shuttleworth,  in  an  action  of  assumpsit  for  4,0001.  and  interest 
from  the  19th  of  November,  1889.  The  testator  died  on  the  2nd  of 
February,  1840.     Shuttleworth  died  in  April  of  the  same  year. 

The  Master  rejected  the  claim,  and  Wilkin  excepted  to  the  report. 

Mr.  Sharpe,  and  Mr.  RomiUy,  for  Wilkin,  commented  on  the 
various  circumstances  in  evidence,  and  submitted,  as  the  necessary 
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FisHEE       conclusion,  that  the  4,000Z.  was  borrowed  by  Shuttleworth,  on  behalf 

Taylkr.      of  the  firm,  for  partnership  purposes,  and  was  actually  employed  in 

such  purposes  with  the  knowledge  of  Tayler,  and  that  the  loan  had 

been  made  upon  the  credit  of  the  partnership,  and  not  upon  the 

credit  of  Shuttleworth  alone.     *     *     ♦ 

Mr.  Teed,  Mr.  Lee,  and  Mr,  Heathjield,  for  the  executors, 
[  '224  ]  *contended,  that  the  circumstances  under  which  the  negotiation 
originated,  the  position  of  the  partners  at  that  time,  the  material 
departure  from  the  purpose  intimated  in  the  advertisement,  which 
the  agreement  with  Wilkin  involved,  the  separate  security  taken 
from  Shuttleworth,  the  repudiation  by  the  testator  of  any  contract 
with  Wilkin,  and  the  acquiescence  of  the  latter  after  that  repudia- 
tion,— ^all  contributed  to  prove  that  the  loan  of  4,000Z.  was  not 
made  to  the  partnership,  but  was  an  advance  to  Shuttleworth 
alone.    *     *     * 

Mr.  Kenyan  Parker,  for  the  plaintiffs. 

Mr.  Sharpe,  in  reply.     *     *     * 

[  232  ]       Thb  Vice-Chancellor  : 

Tayler  and  Shuttleworth  carried  on  trade  together  with  an  agreed 
amount  of  capital ;  part  of  which  had  been  withdrawn  after  the 
death  of  Wartnaby,  and  the  survivors  agreed  to  replace  the  capital 
so  withdrawn,  and  also  to  raise  the  aggregate  capital  to  the  sum  of 
16,0002.  For  this  purpose  additional  monies  were  to  be  brought  in 
so  as  to  form  a  permanent  increase  of  the  capital ;  but  it  was  to  be 
raised  in  such  a  manner  as  not  to  charge  Tayler  personally.  In 
point  of  fact  from  the  beginning  Tayler  was  exempted  from  bringing 
in  capital,  he  was  to  pay  no  part  of  the  8,000Z.,  nor  of  the  1,500Z.  ; 
he  was  only  to  bring  in  a  share  of  the  monied  capital  in  case  an 
addition  should  be  found  necessary,  exceeding  the  1,500Z.  to  be 
brought  in  by  the  other  partners.  The  advertisement,  which  is  the 
act  of  both  the  partners,  is  therefore  evidence  of  an  agreement 
having  been  come  to  between  Tayler  and  Shuttleworth,  whereby  the 
former  agreed  that  the  concern  should  no  longer  be  carried  on  with 
the  limited  amount  of  capital,  but  that  the  same,  as  between  the 
partners,  should  be  increased,  not  by  borrowing  any  money  on  the 
credit  of  Tayler,  or  by  rendering  him  in  any  way  chargeable  for  the 
increase,  but  by  finding  some  person  willing  to  advance  the  capital, 
in  consideration  of  a  share  in  the  concern.     This  was  the  undoubted 
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contract  between  the  partners,  and  upon  *that  contract  the  question  Fisher 
is,  whether  Shuttleworth  had  any  authority  to  go  into  the  market  tayler. 
and  raise  money  on  the  credit  of  Tayler's  name  as  well  as  his  own :  [  •233  ] 
that  he  possibly  might  have  succeeded  in  charging  Tayler  by  borrow- 
ing money  of  a  person  who  was  ignorant  of  this  special  contract, — ^I 
do  not  say  to  the  amount  of  16,000Z., — but  that  he  might  have 
charged  him  for  ordinary  partnership  purposes,  may  be  admitted ; 
but  if,  having  that  advertisement  in  his  hand,  he  goes  to  a  person 
willing  to  lend  money,  and  says  **  this  is  my  authority  to  raise 
capital,"  can  that  person  lend  the  money  on  the  credit  of  Tayler's 
name  and  hold  Tayler  bound  by  the  amount  of  that  advance  ?  I 
will  suppose  the  contract  between  Tayler  and  Shuttleworth  to  have 
been  that  Shuttleworth  should  find  the  whole  money,  and  Tayler 
should  find  no  part  of  it, — if  that  appeared  on  the  face  of  the  con- 
tract, it  is  impossible  that  any  person  lending  the  money  to  Shuttle- 
worth,  for  that  very  purpose,  could  say  that  Tayler  was  bound  by 
it,  for  on  the  face  of  the  written  authority  he  would  in  fact  have 
notice  that  Shuttleworth  was  exceeding  his  authority  when  he  made 
use  of  Tayler's  name  as  a  security  for  repaying  the  money.  It 
appears  to  me  that  such  a  case  would  not  be  more  conclusive  than 
the  case  which  has  actually  happened.  How  does  Mr.  Wilkin 
represent  the  case  in  his  own  state  of  facts  ?  he  says  that  he  received 
an  answer  to  his  letter  from  the  solicitor  of  the  firm;  tl\at  the 
meeting  which  took  place  between  him,  that  solicitor,  and  Shuttle- 
worth,  was  adjourned,  without  anything  having  been  done ;  that  an 
adjourned  meeting  was  had,  and  that  it  was  ultimately  arranged 
that  he  should  make  the  intended  advance  as  a  loan  to  the  firm, 
and  that  he  should  act  as  accountant,  at  a  salary ;  that  the  negotia- 
tion was  continued  and  carried  on  by  Shuttleworth  as  such  partner 
on  behalf  of  the  firm  of  D.  F.  Tayler  &  Co.,  and  the  object  for  which 
the  money  was  intended  to  be  raised  was  stated  by  *  Shuttleworth  [  •234  ] 
to  be  the  payment  of  the  estate  of  a  deceased  partner  and  for  other 
partnership  purposes.  In  point  of  fact  having  met  to  negotiate  for 
becoming  a  partner  and  advancing  capital,  whereby  Tayler  could 
not  have  been  subjected  to  any  charge  in  respect  of  the  capital  so 
advanced, — instead  of  doing  that — he  declines  to  become  a  partner, 
and  then,  as  he  himself  says,  makes  the  intended  advance  as  a  loan 
to  the  firm  ;  and  not  only  receives  notes  by  which  the  firm  was  to 
be  bound,  but  at  the  same  time  enters  into  a  very  special  agreement 
connected  with  the  security.    (His  Honour  stated  the  agreement(i).) 

(1)  SuprOf  p.  S6. 


90  1842.     CH.     2  HARE,  234—285.  [r.b. 

FisHEB  It  appears  therefore  plainly,  that  this  is  not  the  case  of  money 
Taylkb.  borrowed  merely  for  the  general  and  current  purposes  of  a  firm,  in 
which  case  no  question  could  have  been  anticipated,  but  that  it  is 
a  large  sum  of  money  advanced  as  part  of  the  permanent  capital  of 
the  firm,  and  advanced  to  a  partner  who,  on  meeting  Wilkin,  gave 
him  notice  that  he  had  authority  to  borrow,  but  in  a  totally  different 
way,  and  one  which  would  be  attended  with  very  different  conse- 
quences. It  is  not  merely  a  common  bill  or  note  given  in  the 
ordinary  course  of  business,  but  it  is  an  advance  accompanied  by 
an  agreement  for  the  employment  of  this  gentleman  by  the  firm 
with  a  view  to  the  protection  of  his  own  interest, — for  giving  six 
months'  notice  of  payment,  and  embracing  other  special  terms.  I 
have  not  the  slightest  doubt  that,  in  a  case  of  this  description, 
where  two  partners  have  agreed  to  make  a  permanent  addition  to 
their  capital,  and  to  make  it  in  a  particular  mode,  that  no  party 
can,  with  knowledge  of  that  special  agreement,  bind  the  absent 
partner  in  any  way  other  than  that  which  the  special  agreement 
would  authorize.  Suppose  the  case  of  two  partners  carrying  on 
business  with  a  capital  of  2,0002.,  each  contributing  1,0001.  The 
[  *235  ]  operations  *of  that  firm  are  necessarily  carried  on  to  an  amount 
proportionate  to  the  employed  means,  and  each  partner  is  safe  so 
long  as  the  affairs  of  the  concern  are  well  conducted ;  but  if  that 
capital  is  to  be  permanently  increased,  doubled,  or  trebled,  or  if 
the  operations  of  the  concern  are  to  be  so,  monies  advanced  for  that 
object  cannot  be  treated  as  monies  advanced  for  the  ordinary  pur* 
poses  of  the  trade ;  it  is  in  fact  wholly  altering  the  character  of  the 
business.  If,  then,  one  of  the  partners  agrees  with  the  other  that 
the  capital  shall  be  doubled  or  trebled,  provided  the  other  party 
will  find  the  whole,  it  comes  in  principle  within  the  reasoning  of 
the  learned  Judges  in  Greenslade  v.  Dower,  that  if  a  bill  could  be 
accepted  for  this  purpose  the  effect  would  be  that,  whereas  one 
partner  was  to  find  all  the  capital  or  a  portion  of  it,  yet  he  would 
have  the  power  to  bind  his  co-partner  to  find  the  whole. 

There  would,  as  I  have  observed,  be  diflSculty  in  the  case  of  an 
established  concern,  if  the  money  was  borrowed  from  a  party  who 
had  no  notice.  But  here  Wilkin  had  notice  that  the  large  sum  of 
16,0002.,  being  nearly  double  the  capital  previously  employed,  was 
to  be  raised  in  a  given  mode.  Confining  myself  solely  to  this  view 
of  the  case,  if  it  stood  alone,  I  could  not  but  agree  with  the  Master. 
Upon  the  attendant  circumstances  only,  I  should  infer  that  the 
4,000/.  were  advanced  as  part  of  the  16,000Z,,  and  if  the  whole 
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16,000/.  had  been  advanced  I  am  satisfied  there  could  not  have  been      Fisber 

room  for  any  question.     But  the  case  does  not  depend  on  inference      tayler. 

alone  ;  it  stands  on  direct  evidence.     It  is  so  laid  in  Wilkin's  state 

of  facts,  which  is  his  bill  for  the  purpose  of  this  proceeding.    And 

it  was  not  (so  far  as  my  recollection  goes)  until  after  I  had  called 

for  a  second  argument  on  the  point,  that  any  attempt  was  made  to 

treat  the  loan  in  question,  as  unconnected  with  the  sum  *men-       [  *236  ] 

tioned   in  the  advertisement.      But,  however  that  may  be,  it  is 

unquestionable  that  Wilkin  met  Shuttleworth  as  a  person  authorized 

to  raise  money  in  a  particular  manner  and  for  a  special  purpose, 

not  falling  within  tbe  scope  of  the  dealings  of  the  concern,  and  with 

full  knowledge  that  such  was  the  case  he  lent  money  upon  a  security 

which  charged  Tayler,  a  consequence  which  the  manner  of  raising 

the  money  pointed  out  by  Tayler  would  have  excluded. 

Then  is  there  anything  in  the  evidence  before  me  to  alter  this 
view  of  the  case  ?  The  evidence  of  Wood  tends  to  confirm  it ;  and, 
as  the  professional  adviser  of  Wilkin,  I  cannot  assume  that  he  has  ' 
not  disclosed  everything  within  his  knowledge,  material  to  his 
client's  case.  There  certainly  is  evidence  that  Shuttleworth  said 
be  had  communicated  the  matter  to  Tayler  ;  but  there  is  no  direct 
evidence  that  Tayler  knew  anything  of  the  transaction,  unless  it 
may  be  inferred  from  the  evidence  of  Flick  and  Crawley,  of  what 
took  place  in  London.  This  evidence  is  certainly  of  the  most 
meagre  kind.  Wilkin  was  on  the  premises  acting,  or  going  to  act, 
as  clerk.  Tayler  came  there  when  Wilkin  was  present,  and  he 
acknowledged  Wilkin  in  a  way  which  showed  he  had  heard  of  him 
before.  No  doubt  he  had  heard  of  him  from  Shuttleworth,  as 
a  person  treating  to  become  a  partner.  Perhaps  Shuttleworth 
deceived  Tayler,  by  telling  him  he  would  become,  or  expected  to 
become,  a  partner,  and  wished  to  look  into  the  concern  beforehand  ; 
but  it  is  perfectly  consistent  with  the  transaction  to  suppose  that 
Tayler  had  heard  of  Wilkin,  and  supposed  Wilkin  was  there  with 
a  view  to  some  transaction  to  be  carried  out,  without  knowing  the 
fact  that  bills  or  notes  had  been  given,  by  which  Tayler  himself 
might  be  bound.  Any  inference  to  be  drawn  from  this  evidence 
is  far  outweighed  by  the  conduct  of  Wilkin,  after  the  receipt  of 
*tbe  letter  of  the  31st  of  July.  Instead  of  replying  to  that  letter,  [  *237  ] 
by  saying,  "I  advanced  money  to  the  firm,  and  Shuttleworth 
told  me  you  were  informed  of  it,"  he  acquiesces  from  that  time 
until  Shuttleworth  having  become  unable  to  pay,  and  Tayler's 
estate    being  apparently  solvent,  he  sets   up  this  demand.     On 
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FisHKR       the    case    before   the  Master,   I    have  no   doubt  his  conclusion 

Taylek.      was  right. 

There  is  another  view,  however,  which  may  be  taken  of  the  case. 
It  is  true  that  there  was  16,000Z.  to  be  raised  by  way  of  increase 
of  capital,  and  in  order  to  enlarge  the  transactions  of  the  firm,  but 
there  is  no  suggestion  that  the  old  firm  was  not  to  go  on  in  the 
mean  time.  On  the  contrary  the  very  circumstance  that  the  trans- 
actions were  proposed  to  be  enlarged,  shows  that  the  old  firm  was 
intended  to  be  carried  on  until  the  increase  of  the  capital  should 
be  raised ;  and  it  is  not  disputed  that  such  was  the  intention  of  the 
parties.  Now,  if  the  old  concern  was  to  go  on,  undoubtedly  all  the 
partnership  rights  of  Shuttleworth,  and  all  the  partnership  liabili- 
ties of  Tayler  would  remain  with  respect  to  that  partnership.  If  it 
were  necessary  to  borrow  money  with  a  view  to  preserve  or  carry  on 
the  old  concern,  there  was  nothing  in  the  circumstance  that  they 
proposed  to  enlarge  their  partnership  transactions,  that  would 
necessarily  make  it  illegal  in  Shuttleworth  to  borrow  money  for 
their  general  purposes  ;  and  I  understood  Mr.  Romilly's  argument 
to  be,  that,  inasmuch  as  it  appears,  the  firm  was  much  pressed  at 
this  time,  and  Wartnaby's  estate  was  demanding  payment  of  money, 
the  4,000Z.  was  a  sum  which  reasonably  might  be  necessary  to  carry 
on  and  preserve  the  old  firm.  There  are  thus,  so  to  express  it,  two 
antagonistic  principles  which  might  apply.  I  have  the  strongest 
impression  that  Shuttleworth  was  not  justified  in  binding  the  firm 
in  respect  of  any  advance  of  the  16,000i. ;  at  the  same  time,  I  have 

[  '238  ]  nothing  to  lead  me  *with  certainty  to  the  conclusion  that  he  might 
not  be  justified  in  borrowing,  or  Wilkin  in  lending,  money  to  some 
extent,  with  a  view  to  carry  on  the  old  concern.  Wilkin  may  not 
have  known  that  such  borrowing  was  unlawful  as  between  the 
partners.  Although  the  parties  are  bound  to  bring  forward  their 
case  in  the  first  instance,  and  the  Court,  in  general,  holds  them 
bound  by  that  case  ;  yet,  considering  the  great  injury  to  Wilkin  on 
the  one  hand,  if  I  confirm  the  report,  and  the  comparatively  small 
injury  to  the  other  party  of  the  short  delay  which  will  be  occasioned 
by  my  allowing  Wilkin  to  bring  an  action, — and  being  satisfied  there 
is  a  question  to  be  tried  more  fit  for  the  decision  of  a  jury  than 
of  this  Court, —  while  I  think  the  Master  was  right  upon  the  case 
before  him,  I  think  I  am  best  consulting  the  ends  of  justice 
by  giving  Wilkin  (if  he  is  willing  to  incur  the  risk)  to  bring  an 
action  on  the  promissory  notes,  before  I  finally  determine  the 
case  against  him. 
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The  exceptions  to  stand  over,  and,  in  the  mean  time,  Wilkin  to       Fisheb 
be  at  liberty  to  bring  an  action  on  the  notes  against  the  executors      Tatlkb. 
of  Tayler,  it  being  admitted  for  the  purposes  of  the  action  that 
Tayler  survived  Shuttle  worth. 


KING  V.   SMITH.  is*'^- 

Jan.  11,  12, 
(2  Hare,  239—245;  S.  C.  7  Jur.  694.)  18. 

The  Court  will  not,  on  the  application  of  a  mortgagee  out  of  possession,       Wiqram 
restrain  the  mortgagor  from  proceeding  to  fell  timber  growing  upon  the  v.-C. 

mortgaged  estate,  unless  the  security  is  insufficient.  r  239  1 

W.  Smith  conveyed  and  surrendered  certain  freehold  and  copy- 
bold  estates  to  the  use  of  J.  Beid  and  his  heirs,  by  way  of  mortgage, 
to  secure  2,700Z.  and  interest.  W.  Smith,  by  his  will,  gave  all  his 
real  and  personal  estate  to  the  defendant  S.  Smith  (who  was  also 
his  heir-at-law,  customary  heir,  and  sole  executor),  ''  in  hopes  that 
he  might  be  able  to  pay  his  (the  testator's)  just  debts,  and  find  a 
surplus  for  his  trouble."  J.  Beid  devised  his  legal  interest  in  the 
mortgaged  premises  to  the  plaintiffs,  and  appointed  them  his 
executors.  The  plaintiffs,  by  their  bill,  charged,  that  the  mortgaged 
premises  were  a  **  scanty  security  "  for  the  principal  and  interest 
due,  and  that  the  plaintiffs  were  entitled  and  claimed  to  be  specialty 
creditors  upon  the  general  estate  of  the  mortgagor  for  the  deficiency ; 
and  that,  to  ascertain  the  same,  the  mortgaged  premises  ought  to 
be  sold.  The  bill  prayed  an  account  of  the  mortgage  debt, — a  sale 
accordingly, — and  payment  out  of  the  proceeds ;  and,  if  the  same 
^ere  insufficient,  that  the  plaintiffs  might  be  declared  to  be  specialty 
creditors  upon  the  estate  for  the  deficiency :  that,  if  necessary,  the 
suit  might  be  taken  as  being  on  behalf  of  the  plaintiffs,  and  all  other 
the  unsatisfied  creditors  of  W.  Smith,  and  the  personal  and  real 
estate  duly  administered  and  applied. 

After  appearance,  and  before  answer,  the  plaintiffs  filed  their 
supplemental  bill,  stating  that,  since  the  original  bill  was  filed,  the 
defendant  had  felled,  and  was  proceeding  to  fell  and  carry  away 
large  numbers  of  timber  and  timber-like  trees,  which  were  growing 
on  the  mortgaged  premises, — that  many  of  such  trees  were  *  lying  [  *240  ] 
upon  the  lands,  and  had  been  advertised  for  sale :  and  praying  an 
account  of  the  trees  felled,  and  of  the  monies  produced  by  the  sale, 
and  an  injunction  to  restrain  the  felling  and  sale  of  trees  from  the 
mortgaged  premises. 

The  plaintifiis  moved  for  the  injunction,  according  to  the  prayer. 
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Kino  Mr.  W.  T.  S.  Daniel,  for  the  motion.     *     *     * 

Mr.  James,  for  the  defendant.     *     ♦     * 
[  241  ]  Mr.  W.  T.  S.  Daniel,  in  reply.     *     *     * 

[  242  ]        The  Vicb-Chancellor  : 

It  is  now  an  established  rule,  that,  if  the  security  of  the  mort- 
gagee is  insufficient,  and  the  Court  is  satisfied  of  that  fact,  the 
mortgagor  will  not  be  allowed  to  do  that  which  would  directly 
impair  the  security, — cut  timber  upon  the  mortgaged  premises.  It 
has  been  argued,  that,  if  the  bill  be  for  a  foreclosure,  when  the 
mortgagee  seeks  to  take  the  whole  estate,  the  Court  will  not  prevent 
him,  pending  that  suit,  from  cutting  timber  or  receiving  rents,  or 
doing  any  other  act  incident  to  the  ownership;  but  that,  if  the 
plaintiff  sued  as  a  general  creditor,  the  Court  would  give  him  the 
relief  by  injunction.  That,  however,  is  not  the  distinction.  The 
rule  would  be  rather  the  other  way.  The  plaintiff,  in  a  foreclosure 
[  *243  ]  suit,  asks  nothing  more  *than  the  estate,  whilst  the  plaintiff,  in  a 
creditors'  suit,  seeks  the  application,  not  only  of  the  mortgaged 
estate,  but,  if  necessary,  of  the  general  estate  also,  in  payment  of 
his  debt.  It  is  very  difficult  to  suppose  that  a  mere  creditor  can 
have  any  such  right  as  the  argument  assumes.  On  what  principle 
is  the  executor  and  trustee  of  real  estate  to  be  restrained  at  the  suit 
of  a  general  creditor  from  acting  according  to  his  judgment  in  the 
management  of  the  property. 

I  think  the  allegation  in^  the  bill,  that  the  mortgaged  premises 
are  a  scanty  security  for  the  debt,  is  a  sufficient  foundation  for 
admitting  evidence  of  the  value  of  the  estate. 

Jan.  13.       The  Vice-Chancbllor  : 

The  cases  decide  that  a  mortgagee  out  of  possession  is  not  of 
course  entitled  to  an  injunction  to  restrain  the  mortgagor  from 
cutting  timber  on  the  mortgaged  property.  If  the  security  is  suf- 
ficient, the  Court  will  not  grant  an  injunction  merely  because  the 
mortgagor  cuts,  or  threatens  to  cut,  timber.  There  must  be  a 
special  case  made  out  before  this  Court  will  interpose.  The  diffi- 
culty I  feel  is  in  discovering  what  is  meant  by  a  ''sufficient 
security.'*  Suppose  the  mortgage  debt,  with  all  the  expenses,  to  be 
1,000Z.,  and  the  property  to  be  worth  1,0002.,  that  is,  in  one  sense, 
a  sufficient  security ;  but  no  mortgagee,  who  is  well  advised,  would 
lend  his  money,  unless  the  mortgaged  property  was  worth  one^third 
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more  than  the  amount  lent  at  the  time  of  the  mortgage.  If  the  Kino 
property  consisted  of  houses,  which  are  subject  to  many  casualties  smith. 
to  which  land  is  not  liable,  the  mortgagee  would,  probably,  require 
more.  It  is  rather  a  question  of  prudence  than  of  actual  value. 
•I  think  the  question  which  must  be  tried  is,  whether  the  property  [  ^244  j 
the  mortgagee  takes  as  a  security,  is  sufficient  in  this  sense, — that 
the  security  is  worth  so  much  more  than  the  money  advanced, — 
that  the  act  of  cutting  timber  is  not  to  be  considered  as  substan- 
tially impairing  the  value,  which  was  the  basis  of  the  contract 
between  the  parties  at  the  time  it  was  entered  into.  I  have  read 
the  affidavit,  and  I  cannot  find  that  either  the  rental  or  income  of 
the  property  appears ;  but  it  seems  that  the  substantial  part  of  it 
consists  of  houses,  which  might  make  it  a  more  serious  question, 
whether  the  Court  should  permit  the  mortgagor  to  cut  the  timber. 
The  supplemental  bill,  which  states  the  circumstances  with  respect 
to  the  timber,  and  prays  the  injunction,  contains  no  case  with 
reference  to  the  insufficiency  of  value,  nor  does  the  plaintiff,  by  his 
affidavit,  make  any  such  case.  The  bill  and  affidavit  appear  to 
proceed  on  the  supposition  that  the  mortgagor  has  no  right  to  cut 
the  timber  under  any  circumstances.  In  the  valuation  which  is 
attempted  to  be  shown,  I  am  not  told  the  quantity  of  the  land,  or 
the  rental;  nor  can  I  discover  of  what  class  the  houses  are,  or 
whether  they  are  tenanted  or  not,  or  what  is  the  nature  of  the 
property  generally. 

It  is  stated,  on  the  defendant's  affidavits,  that  he  did  not  cut  any 
of  the  trees  with  the  intention  of  injuring  the  estate,  but,  on  the 
contrary,  he  did  it  in  the  due  and  proper  course  of  husbandry  and 
management.  What  is  meant  by  felling  twenty-one  large  elm  trees 
in  due  course  of  husbandry,  I  cannot  comprehend.  It  is  obvious, 
that  the  defendant  is  using  language,  of  which  he  does  not  know 
the  effect.  There  being,  however,  no  abstract  right  on  the  part  of 
a  mortgagee  to  say  that  the  mortgagor  shall  not  cut  timber,  I  am 
satisfied  that  there  must  be  clearer  evidence  of  the  value  before  me, 
or  I  cannot  grant  the  injunction. 

Let  the  motion  stand  over,  with  liberty  to  apply.  If  the  defen-  [  245  ] 
dant  proceeds  to  cut  more  .timber,  the  plaintiff  can  then  renew  his 
application,  and  bring  before  me  a  case  upon  which  I  can  adjudicate, 
and  then  the  costs  of  this  motion  will  be  disposed  of.  I  should  be 
very  reluctant  to  decide  it  without  knowing  what  is  the  actual  value 
of  the  security  which  has  been  accepted  by  the  mortgagee,  or 
whether  he  is  really  secured  or  not. 


96  1848.     CH.     2  HARE,  246.  [r.b. 

1843.  SAMUEL   V.  JONES  (1). 

Jan,  14,  30. 

1  (2  Hare,  246—248 ;  S.  C.  12  L.  J.  Ch.  496;  7  Jur.  845.) 

V  ^^^'  ^^  ^°  administration  or  creditors*  suit  against  an  executor  beoozning 

'    '  bankrupt  or  insolvent,  and  who  is,  at  the  same  time,  indebted  to  the  estate 

'-         ■'  of  his  testator,  the  costs  of  the  executor  incurred  befoi*e  his  bankruptcy  or 

insolvency  will  be  set  off  against  his  debt;    and  the  costs  of  the  same 

executor  incurred  in  the  proper  performance  of  the  duties  of  his  trust,  after 

his  bankruptcy  or  insolvency,  will  be  allowed  out  of  the  estate. 

An  administration  suit.  The  bill  was  filed  in  January,  1883 ; 
and,  on  the  7th  of  February,  the  defendant  Lloyd,  one  of  the 
executors,  became  bankrupt.  On  the  14th  of  May  he  obtained  his 
certificate ;  and,  in  June  he  put  in  his  answer  in  this  cause.  The 
defendant  Jones,  the  other  executor,  became  bankrupt  in  February, 
1834 ;  and  afterwards  obtained  his  certificate.  The  decree  in  1836 
directed  the  costs  of  all  parties  to  be  taxed  as  between  solicitor  and 
client,  and  reserved  the  payment  of  the  defendants'  costs,  and  the 
further  directions  and  subsequent  costs.  The  executors,  Jones  and 
Lloyd,  were  found  debtors  to  the  estate  in  the  amount  of  upwards  of 
IjOOOZ.  each.     On  further  directions, 

Mr.  Wray,  for  the  executors,  submitted,  that,  notwithstanding 
they  had  been  defaulters  to  the  estate,  they  were  entitled  to  receive 
their  costs  as  executors,  incurred  subsequently  to  their  bankruptcy. 
The  executors'  costs  before  the  bankruptcy  must,  there  was  no 
doubt,  be  set  off  against  the  balance  owing  by  the  executors  to  the 
estate ;  but  that  balance,  as  a  debt,  was  extinguished  by  the  bank- 
ruptcy ;  and  afterwards  there  was  nothing  against  which  their  costs 
could  be  set  off,  and  no  ground  for  requiring  them  to  act  as  trustees 
at  their  own  expense.  He  referred  to  the  case  of  Gibbons  v. 
Hawley  (2). 

(1)  In  re  Basham  (1882)  23  Ch.  D.  amount  of  the  said  debt,  that  the 
195,  52  L.  J.  Ch.  408,  48  L.  T.  476.  receiver  should  pay  the  excess  thereof 

(2)  A  creditor's  suit  against  the  out  of  the  monies  which  might  come 
administratrix,  who  had  carried  on  to  his  hands ;  and,  if  such  costs  should 
the  business  of  the  intestate,  her  hus-  fall  shoi't  of  the  amount  of  such  debt,-  - 
band,  after  his  death,  and  had  become  it  appearing  that  the  said  administra- 
indebted  to  his  estate.  After  the  in-  tiix  had  taken  the  benefit  of  the  Act 
stitution  of  the  suit,  the  administratrix  for  the  Relief  of  Insolvent  Debtors, — 
took  the  benefit  of  the  Insolvent  Act.  that  the  Master  should  inquire,  and 
The  decree,  on  further  directions,  on  state  to  the  Court,  whether  it  was  for 
the  10th  of  May,  1832,  ordered  that  the  benefit  of  the  said  creditors,  that 
her  costs  should  be  deducted  from  the  any  and  what  steps  should  be  taken 
sum  of  773/.  88.  9c/.,  found  to  be  due  for  obtaining  of  the  excess  of  the  said 
from  her  to  the  testator's  estate ;  and,  debt  over  the  said  costs,  or  of  any 
if  the  said  costs  should  exceed  the  dividend  on  such  excess.     The  cause 
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Mr.  Koe^  for  the  plaintiffs,  said,  that  the  consent  of  the  plaintiff  Samubl 

in  Gibbons  v.  Hawleify  rendered  that  case  wholly  inapplicable  as  an  jonbs. 
aathoritj  for  the  present,  in  which  the  plaintiff  did  not  consent :  [  247  ] 
Harmer  v.  Harris  (i)  [and  other  cases]. 

The  Yice-Chamcbllor  : 

I  think  that  an  executor,  although  a  defaulter  to  the  estate  at  the 
time  of  his  bankruptcy,  yet  properly  conducting  *himself  in  his  [  '248  ] 
character  of  executor  after  the  bankruptcy,  is  entitled  to  his  subse- 
quent costs,  like  any  other  executor.  A  different  rule  would  be  very 
harsh.  Suppose  the  case  of  an  executor,  who  has  had  the  misfor- 
tune to  be  made  a  bankrupt,  and  who  is  a  debtor  to  the  estate  of 
his  testator  in  a  small  sum,  whilst  the  chief  part  of  the  estate  has 
been  got  in  and  secured  by  his  diligence :  is  a  party  in  such  a 
situation  not  to  have  his  costs  as  executor  until  after  the  whole  of 
his  debt  at  the  time  of  his  bankruptcy  shall  have  been  repaid  ? 
The  bankruptcy  is  the  statutory  mode  by  which,  in  such  a  case,  the 
debt  is  discharged.  In  other  respects,  the  bankruptcy  does  not 
affect  the  trust  character.  I  shall,  therefore,  direct  the  costs  of  the 
executors  from  the  time  of  their  bankruptcy  to  be  taxed.  No  case 
of  misconduct  or  of  unnecessary  litigation  has  been  shown,  but  if, 
on  taxing  the  costs,  it  should  appear  that  any  unnecessary  expenses 
have  been  incurred,  the  parties  will  not  be  precluded  from  bringing 
forward  their  objections  to  such  charges. 

came  on  again  for  further  directions  proceedings  thereimder ;  and  the  said 

on  the  13th  of  June,   1839,  and  the  defendant  having  applied  to  have  costs 

decree  then  made  contains  the  follow-  allowed  to  her  subsequent  to  the  order 

ing  direction  :  "  And,  inasmuch  as  the  made  on  further  directions  on  the  10th 

df'fendant    became    a  debtor   to  the  of  May,  1832,  and  to  her  said  default, 

estate  of  the  testator,  and  was  dis-  and  the  said  plaintiff  not  objecting 

charged  by  virtue  of  the  Acts  in  force  thereto :  it  is  ordered,  that  the  costs 

for    relief   of   insolvent    debtors    in  of  the  plaintiff  and  defendant,  subse- 

respect  of  the  amount  of  her  default,  quent  to  the  order  on  further  directions, 

and  inasmuch  aa  the  said  defendant  be  taxed  by  the  said  Master  between 

has   since,  by  her  solicitor,   Mr.  T.  solicitor  and  client,  and  paid  as  here- 

(^mith«  greatly  facilitated  the  realizing  after  mentioned  *' :  Qihlxma  v.  ffawley, 

at  the  assets  of  the  said  testator,  her  Bolls,   10th  May,  1832 ;    13th  June, 

hu»b«nd,  and  rendered  her  aid  and  1839. 

asBtstance  to  the  said  plaintiif  in  pro-  (1)  25  R.  R.  20  (1  Russ.  155). 

tecnihig  this  suit,   and    the  various 


B.R. — ^voi*.  Lxn. 


98  1848.     CH.     2  HAEE,  249—250.  [b-b. 

jg^3  WEST   V.    REID. 

Jan.  16,  17.  (2  Hare,  249—2635  S.  C.  12  L.  J.  Ch.  245  ;  7  Jur.  147.) 
Fch,  11. 
^         In  1816,  D.  assigned  a  policy  of  insurance  on  his  life  to  a  trustee  to  secare 

WiOBAM ,  a  sum  of  money  owing  to  W. ;  and  soon  afterwards,  the  solicitor  of  W. 

V.-C.  caused  a  memorandum  to  be  entered  in  the  office  of  the  Insurance  Com- 

[  249  ]  pany,  directing  that  all  letters  were  to  be  sent  to  him,  and  the  premiums 

were  thenceforth  paid  by  W.,  through  the  hands  of  his  solicitor;  but 
the  Insurance  Company  were  not  informed  on  whose  behalf  the  solicitor 
acted.  In  1826,  D.  became  bankrupt,  and  his  assignees  declined  to  interfere 
respecting  the  policy.  The  premiums  continued  to  be  paid  by  W.,  through 
his  solicitor,  during  his  life,  and  by  the  executors  of  W.,  through  their 
bankers,  after  his  death.    D.  died  in  1839. 

Held,  that  the  policy  was  in  the  order  and  disposition  of  the  bankrupt, 
and  that  there  was  not  any  notice  given  to  the  insurance  office  of  the 
assignment  of  the  policy  to  take  it  out  of  such  order  and  disposition. 

That  the  conduct  of  the  assignees  did  not  amount  to  an  abandonment  of 
any  right  which  they  had  to  the  benefit  of  the  policy. 

That  the  executors  of  W.  had  a  lien  on  the  policy  for  the  amount  of  the 
premiums  which  had  been  paid  by  W.,  and  his  estate,  and  the  interest 
thereon ;  and  that  they  were  entitled  to  payment  of  the  amount  thereof  out 
of  the  monies  payable  under  the  policy  (1). 

Negligence,  as  applied  to  cases  of  constructive  notice,  supposes  the  dis- 
regard of  a  fact  known  to  the  purchaser,  which  indicated  the  existence  of 
the  fact,  the  knowledge  of  which  the  Court  imputes  to  him ;  and  such 
negligence  may,  without  a  fraudulent  motive,  be  so  gross  as  to  justify  the 
charge  of  constructive  notice. 

A  purchaser  may  be  presumed  to  have  investigated  every  instrument, 
which  directly  or  inferentially  forms  a  link  in  the  title  to  the  property,  but 
not  instruments  which  are  neither  directly  nor  presumptively  connected 
with  it,  and  may  only  by  possibility  affect  it. 

By  a  policy  of  insurance,  bearing  date  the  16th  of  August,  1813, 
the  defendant  Beid,  and  two  other  Directors  of  the  Bock  Life 
Assurance  Company,  in  consideration  of  the  annual  premium  of 
952.  188.  M.y  covenanted  to  pay  to  the  executors,  administrators,  or 
assigns  of  James  Daniell,  three  months  after  his  decease,  the  sum 
of  2,500i.,  and  any  bonuses  which  might  be  allotted  thereto.  On 
the  23rd  of  February,  1816,  James  Daniell  assigned  his  interest  in 
several  funds  and  securities,  including  the  policy  of  assurance,  to 
Mr.  Wimburn  (of  the  firm  of  Collett  and  Wimburn,  solicitors),  in 
trust  to  secure  6,000i.  and  interest  lent  to  Daniell  by  one  Woodroflfe ; 
and  by  the  same  assignment,  the  policy  was  at  the  same  time 
delivered  to  Mr.  Wimburn,  and  thenceforward  remained  in  his 
possession.  On  the  17th  of  May,  1816,  the  interest  of  WoodrofFe 
in  the  securities  comprised  in  the  indenture  of  the  28rd  of  February 
[  •250  ]  preceding,  including  his  interest  in  the  policy,  was  assigned  *to  James 
West,  for  whom  Mr.  Wimburn  afterwards  remained  the  trustee. 

(1)  Falckt  V.  Scottish  Imperial  Insurance  Co.  (1886)  34  Ch.  Div.  234,  56  L.  J, 
Ch.  707,  56  L.  T.  220. 


VOL.  Lxn.]  1848.    CH.     2  HARE,  250—251.  99 

It  appeared  that,  in  the  year,  1816,  Mr.  CoUett  (the  partner  of  West 
Mr.  Wimburn)  made  some  communication  to  the  Rock  Life  Assur-  rmp. 
ance  Company,  the  only  information  given  respecting  the  particulars 
or  contents  of  which  was  contained  in  a  memorandum  entered  by 
an  officer  of  the  Company,  dated  the  23rd  of  July,  1816,  in  the 
margin  of  the  declaration  made  by  James  Daniell  at  the  time  of 
making  the  insurance, — in  the  following  words :  ''  Letters  to 
CoUett  and  Wimburn,  Chancery  Lane,  by  Mr.  CoUett's  order." 
From  the  time  that  James  West  became  interested  under  the 
assignment  of  the  17th  of  May,  1816,  until  his  death,  the  annual 
premiums  were  paid  by  him  through  the  hands  of  his  solicitors, 
Messrs.  CoUett  and  Wimburn. 

On  the  8rd  of  January,  1826,  James  Daniell  became  bankrupt, 
and  Barnes  and  Palmer  were  appointed  his  assignees.  Daniell 
informed  his  assignees  of  the  interest  of  West  in  the  policy,  and  a 
correspondence  on  the  subject  took  place  soon  afterwards  between 
the  solicitors  of  West  and  the  soUcitors  of  the  assignees,  in  which 
it  was  proposed,  and  appeared  to  be  agreed  between  them,  that  the 
l>etter  course  was  to  sell  the  policy  and  apply  the  proceeds  towards 
the  discharge  of  the  debt  due  to  West.  The  policy  was  at  this  time 
valued  by  the  Rock  Life  Assurance  Company  at  the  sum  of  8752. 
At  the  time  of  the  bankruptcy  the  sum  due  to  West  was  9101. 12«.  Id. 
for  principal  and  interest  on  the  original  debt, — 575Z.  ds.  for 
premiums  paid  on  the  policy,  and  821.  Ids.  dd.  for  interest  thereon. 
On  the  4th  of  August,  1827,  the  solicitors  of  West  wrote  to  the 
solicitors  of  the  assignees,  recommending  that  the  sale  should  be 
carried  into  effect,  and  also  stating  that  the  annual  premium  was 
on  the  *point  of  becoming  due,  and  offering  to  pay  it,  in  order  to  [  •251  ] 
keep  the  policy  on  foot,  if  authorized  to  do  so  by  the  assignees. 
Barnes  and  Palmer  were  afterwards  removed  from  being  assignees 
of  the  estate  of  Daniell,  and  the  defendant  Solarte  and  others  sub- 
stituted in  their  place,  by  whom  new  soUcitors  were  appointed,  who 
refused  to  interfere  with  respect  to  the  sale,  or  payment  of  the 
premiums.  James  West  died  in  November,  1829.  From  the  death 
of  West  the  annual  premiums  on  the  poUcy  were  paid  by  the 
plaintiffs,  his  executors,  through  their  bankers.  On  the  25th  of 
December,  1889,  James  Daniell  died.  The  sum  at  this  time  due  to 
the  executors  of  James  West  in  respect  of  the  original  debt, 
premiums,  and  interest,  amounted  to  4,049Z.  12«.  9d.  The  sum 
payable  on  the  poUcy  was  S,667Z.  10«. 

The  biU  was  filed  by  the  executors  of  West,  and  Mr.  Wimburn, 
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West  their  trustee,  against  J.  Beid,  the  Director  of  the  Bock  Life  Assur- 
Rbid.  ance  Company, — the  surviving  assignees, — and  the  executor  of 
Daniell,  praying  a  declaration  that  the  plaintiffs  were  entitled  to 
the  policy  of  insurance,  and  the  benefit  thereof,  and  to  the  monies 
to  be  received  thereby;  and  that  the  Bock  Life  Assurance  Com- 
pany might  be  decreed  to  pay  to  the  plaintiffs,  the  executors,  the 
said  sum  of  8,667Z.  10^.,  or  such  other  sum  as  was  then  due  and 
owing  from  the  Company  on  account  of  the  policy ;  or  if,  under  the 
circumstances,  the  assignees  of  the  estate  and  effects  of  James 
Daniell  had  a  right  to  redeem  the  policy,  then  that  the  plaintiffs, 
the  executors,  might  be  declared  to  have  a  lien  thereon  for  what 
was  due  to  the  estate  of  West,  as  well  for  principal  and  interest  on 
the  bonds  therein  mentioned,  as  for  the  amount  of  premiums  paid 
by  West  or  his  executors,  together  with  interest  on  such  premiums, 
according  to  the  indentures  of  the  28rd  of  February  and  the  17th 
[  •262  ]  May,  1816 ;  and  in  the  latter  *case  praying  an  account  of  what 
was  due  to  the  plaintiffs  for  principal  and  interest  upon  the 
security  of  the  said  policy  of  insurance,  and  that  the  said 
assignees  might  be  decreed  to  pay  to  the  plaintiffs  what  should 
appear  to  be  due  to  them  on  the  said  account,  together  with  the 
costs  of  the  suit ;  or  in  default  thereof,  that  they  might  be  foreclosed 
of  the  equity  of  redemption  of  the  said  policy. 

The  Bock  Life  Assurance  Company  paid  into  Court  the  sum  of 
3,667Z.  10«.,  due  upon  the  policy,  which  was  the  only  property  com- 
prised in  the  indenture  of  the  23rd  of  February  and  17th  of  May, 
1816,  which  became  available  for  the  payment  of  the  plaintiffs* 
debt. 

The  assignees  of  James  Daniell  under  his  bankruptcy  claimed 
the  monies  arising  from  the  policy,  on  the  ground  that  the  policy 
was  in  the  order  and  disposition  of  the  bankrupt;  but  it  was 
admitted  at  the  Bar,  on  the  part  of  the  assignees,  that  the  plaintiffs 
were  entitled  to  a  lien  on  the  policy  for  the  amount  of  the  premiums 
paid  on  account  of  West  and  of  his  estate,  and  the  interest 
thereupon. 

Mr.  Boteler  and  Mr.  Walpole,  for  the  plaintiffs,  argued  that 
the  policy  was  not  in  the  order  or  disposition  of  Daniell  at  the  time 
of  his  bankruptcy,  within  the  meaning  of  the  statute  (i) ;  [and  that 

(1)  6  Geo.  lY.  c.   16,  8.  72.    The  so  that  the  cases  cited  upon  that  point 

corresponding  section  in  the  Bank-  have   no    longer   any   application. — 

ruptcy  Act,  1883,  see  sect.  44   (iii.)  is  O.  A.  8. 
not  applicable  to  policies  of  assurance, 
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the  notice  given  to  the  office,  and  the  payment  of  the  premiums  by  West 

West   and  the  plaintiffs,   had  taken   it  out  of  such   order  and  r^j^, 
disposition]. 

Mr.  Kenyan  Parker  and  Mr,  Sidebottorrif  for  the  assignees  of  [  ^^'^s  ] 
Daniell's  estate  under  his  bankruptcy.     * 


«     * 


Mr.  Hardy,  for  the  executors  of  Daniell.  [  254  ] 

[The  arguments  and  cases  cited  sufficiently  appear  in  the 
judgment.] 

The  Vicb-Chancellor  : 

It  being  now  admitted  on  the  part  of  the  assignees  of  Daniell 
that  they  cannot  resist  the  claim  of  the  plaintiffs  to  a  lien  on  the 
policy  in  respect  of  the  premiums  which  have  been  paid  by  West 
and  his  executors,  the  question  is,  whether  I  can,  upon  any  of  the 
other  grounds  relied  upon  by  the  plaintiffs,  give  them  a  better 
decree  than  that  which  the  assignees  are  willing  that  they  should  take. 

Upon  the  first  point,  whether  the  policy  of  assurance  was  or  not 
within  the  clause  of  the  Bankrupt  Act,  which,  in  case  of  bank- 
ruptcy, gives  to  reputed  ownership  the  effect  of  actual  ownership, 
I  shall  (as  I  intimated  during  the  argument)  follow  the  example  set 
me  by  the  Chief  Judge  of  the  Court  of  Eeview,  in  the  late  case 
Ex  parte  Pott,  Re  Dainti-y  and  Ryle{i).  If  the  cases  which  have 
decided  that  a  policy  of  assurance  is  a  chattel,  within  the  meaning 
of  the  clause  of  the  Bankrupt  Act,  relating  to  order  and  disposition, 
are  to  be  disturbed,  the  decision  which  is  to  have  that  effect  should 
come  from  the  Lobd  Chancellor.  I  shall  trust  myself  with  this 
ijbservation  only,  that  the  reasoning  upon  which  the  cases  have 
proceeded  appears  to  me  to  be  logically  correct,  and  that  I  must  not 
lie  understood  *from  anything  which  fell  from  me  during  the  I  *255  ] 
argument,  to  have  intimated  an  opinion  that  the  existing  decisions 
will  be  or  ought  to  be  disturbed. 

The  second  question  is,  whether  enough  was  done  by  West  or  his 
executors  to  take  the  policy  in  this  case  out  of  the  order  and 
disposition  of  the  bankrupt. 

The  question  of  reputed  ownership  is  always  a  question  of  fact : 
Edwards  v.  Scott  (2).  In  the  particular  case  of  the  assignment  of  a 
debt  or  policy  of  assurance,  notice  to  the  debtor  in  the  one  case,  and 
to  the  insurers  in  the  other,  has  generally  been  considered  the 

(1)  12  L.  J.  Bank.  33,  7  Jut.  159.  (2)  1  Man.  &  Or.  962. 
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West        test  by  which  the  question  of  change  of  reputed  ownership  of  the 

Reid.  debt,  or  money  secured  by  the  policy,  is  to  be  determined  ;  because 
it  is  by  such  notice  that  the  debtor,  or  Insurance  Company,  would 
be  prevented  from  paying  the  money  to  any  other  than  the  party 
claiming,  as  in  this  case,  by  assignment.  In  the  absence  of  some 
modem  authorities,  which  are  entitled  to  the  greatest  respect, 
I  might,  perhaps,  have  had  difficulty  in  coming  to  the  conclusion 
that  the  want  of  express  notice  was  in  all  cases  material,  and  that 
the  possession  (by  an  assignee  of  a  chose  in  action)  of  the  instru- 
ment securing  or  evidencing  the  debt,  and  the  practice  of  each 
particular  assurance  office,  might  not  be  sufficient  in  deciding  the 
question  of  reputed  ownership  of  a  debt  in  a  court  of  equity. 

[His  Honour  here  cited  a  number  of  cases  which  established  that 
notice  of  assignment  to  the  insurance  office  was  necessary  under 
the  old  bankruptcy  law  to  take  a  policy  out  of  the  order  and 
disposition  clauses,  and  continued  as  follows :] 

[  256  ]  I  cannot,  therefore,  consider  myself  at  liberty,  in  this  particular 

case,  to  do  more  than  inquire,  whether  in  fact  the  office  had  such  a 
notice  of  the  assignment  as  would  have  subjected  them  to  the 
liability  to  pay  the  amount  of  the  policy  a  second  time,  if  they  had 
paid  it  to  Mr.  DanielPs  assignees  in  bankruptcy.  Now  the  fact  that 
the  premiums  were  paid  by  Messrs.  Wimburn  and  CoUett  out  of  the 
funds  of  West  during  his  life,  and  that  they  were  paid  by  the 
bankers  of  West's  executors,  after  his  death,  cannot  per  se  make 
any  difference.  The  office  had  a  right  to  the  premiums,  and  until 
the  person  paying  them,  or  some  other,  gave  notice  that  the  original 
position  of  the  parties  was  altered,  the  office  would  be  justified  in 

[  'zs?  ]  considering  the  premiums  as  paid  under  and  *in  conformity  with 
the  original  contract.  It  is  not  suggested  that  there  was  anything 
in  the  mere  mode  of  paying  the  premiums  from  which  the  office  had 
notice  of  any  change  in  the  position  of  the  parties ;  and  in  answer 
to  a  question  I  put  upon  this  point,  it  Was  admitted  that  there  was 
no  alteration ;  that  the  premiums  were  paid,  and  the  receipts  given 
as  from  Daniell. 

The  only  remaining  fact  upon  which  notice  to  the  office  could 
be  inferred  was  the  memorandum  entered  in  the  margin  of 
Mr.  Daniell's  declaration  (i). 

Upon  this  part  of  the  plaintiffs'  case  I  was  referred  to  Hiern  v. 
Mill  (2),  Tihhits  v.  Georpe  (3),  and  to  my  own  judgment  in  Jones  v. 

(1)  Suf^a,  p.  99.  (3)  6  Ad.  &  El.  107. 

(2)  9  R.  R.  149  (13  Ves.  114). 
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Smith  (i).  In  applying  (as  I  think  I  am  bound  to  apply)  to  the  case  West 
now  before  me  the  principle  upon  which  I  acted  in  Jones  v.  Smith,  rbid. 
I  shall  take  the  opportunity  of  repudiating  a  conclusion  which  I 
have  been  told  has  been  drawn  from  the  language  I  used  in  that 
case,  but  which  I  think  the  language  does  not  warrant,  unless  in  a 
single  expression,  corrected  in  that  respect  as  well  by  the  immediate 
context  as  by  the  other  parts  of  the  judgment.  I  have  been  told 
that,  according  to  the  language  I  made  use  of  in  that  case,  the 
grossest  negligence  would  in  no  case  justify  the  Court  in  charging 
a  party  with  constructive  notice,  unless  the  negligence  proceeded 
from  a  fraudulent  motive  existing  in  the  mind  of  the  party  at  the 
time.  Nothing,  certainly,  would  have  been  further  from  my  inten- 
tion, than  to  say  any  thing  which  should  lead  to  the  conclusion  that 
there  may  not  be  a  degree  of  negligence  so  gross  (crassa  negligentia) 
that  a  court  of  justice  may  treat  it  as  evidence  of  fraud — impute  a 
fraudulent  *motive  to  it — and  visit  it  with  the  consequences  of  [*258] 
fraud,  although  (morally  speaking)  the  party  charged  may  be 
perfectly  innocent, — a  meaning  which,  I  should  have  thought,  had 
been  sufficiently  conveyed  by  my  expression,  that  negligence  might 
be  evidence  of  fraud,  but  that  it  was  not  the  same  thing.  In  Jones 
V.  Smith,  the  mortgagee  knew  that  the  mortgagor  was  married,  and, 
therefore,  knew  that  he  might  have  made  a  settlement,  and  might 
have  included  in  such  settlement  the  property  proposed  to  be 
included  in  the  mortgage.  But  there  was  nothing  in  the  fact  of 
marriage  which  raised  a  legal  presumption  or  inference  that  it  was 
settled,  and,  therefore,  nothing  upon  which  to  found  a  charge  of 
ne<:;ligence  as  distinguished  from  mere  want  of  extreme  caution  in 
the  mortgagee.  The  mortgagee  was  credibly  informed  both  by 
Jones  (the  mortgagor)  and  his  wife, — one  of  whom  (the  wife)  at  all 
events,  according  to  her  evidence  in  the  cause,  believed  she  was 
speaking  the  truth, — that  the  property  about  which  he  was  treating 
was  not  comprised  in  their  marriage  settlement.  He  was  informed, 
that  the  wife's  property  was  settled,  and  that  the  husband  made  no 
settlement ;  and  a  reasonable  excuse  was  made  for  not  producing 
that  deed.  Believing  what  was  told  him,  he  became  mortgagee  of 
the  property,  and  got  in  the  legal  estate.  There  was  no  pretence, 
in  that  case,  for  imputing  actual  fraud  to  the  purchaser,  nor  was 
there  a  single  fact  or  circumstance  in  the  case  raising,  or  tending 
to  raise,  an  inference,  or  create  a  suspicion  that  the  husband's 
property  was  in  settlement. 

(1)  58  B.  E.  22  (1  Hare,  43). 
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Wbst  Having  satisfied  myself  that  Smith  had  acted  bond  fide,  and  that 

Reid.        h^  h^<l  ^^^  notice  of  any  fact  raising  a  presumption,  or  creating  a 

suspicion,  that  the  husband's  property  was  in  settlement,  I  could 

not  possibly  hold  that  he  had  notice  of  that  fact.    A  decision  to 

that  effect  would  have  been  merely  arbitrary,  and  inconsistent 

[  *259  J  *with  the  facts  of  the  case.  Extreme  caution,  no  doubt,  might 
have  led  Smith  to  inquire  after  a  mere  possibility,  the  existence  of 
which  he  had  no  ground  to  surmise.  But  the  omission  to  exercise 
such  caution  is  not  negligence  in  the  legal  sense  of  the  term,  nor, 
indeed,  in  any  sense.  Negligence,  as  I  understand  the  term, 
supposes  a  disregard  of  some  fact  known  to  a  purchaser,  which  at 
least  indicated  the  existence  of  that  fact,  notice  of  which  the  Court 
imputes  to  the  purchaser. 

I  do  not  deny  that  difficulty  may  sometimes  arise  in  drawing  the 
line  between  the  degree  of  negligence,  which  shall  be  sufficient  to 
charge  a  purchaser,  and  that  mere  want  of  extreme  caution  which, 
in  the  absence  of  fraud,  will  excuse  him.  But  the  distinction  is 
founded  in  principle, — and  the  difficulty  is  one  with  which  (upon 
the  very  question  of  gross  negligence)  courts  of  justice  are  in  the 
daily  habit  of  grappling ;  and  the  difficulty  in  principle  is  not 
distinguishable  from  that  which  occurs  in  every  other  case  in  which 
antagonist  principles  come  into  immediate  conflict  with  each  other. 
The  distinction,  which  is  taken  in  terms  by  Sir  Edward 
Sugden  (i),  is  fully  borne  out, — by  the  cases  which  decide  that  a 
person  purchasing  without  obtaining  the  title-deeds,  is  not  affected 
by  notice  of  an  equitable  mortgage  :  Plumb  v.  Flxdt  (2) ;  Evans  v. 
BickneU  (3),— by  Lord  Thurlow's  judgment  in  Cothay  v.  Syden- 
ham (4), — by  a  judgment  of  Lord  Hardwickb,  and  other  cases 
referred  to  in  the  judgment  in  Jones  v.  Smith.  If  that  distinction 
be  not  admitted  in  a  case  like  Jones  v.  Smith,  the  unavoidable  con- 

[  *260  ]  sequence  must  *be,  that  a  man,  who  mortgages  a  fraction  of  his 
estate,  will  thereby  throw  a  cloud  upon  the  title  to  the  rest  of  his 
estate ;  and  a  devise  of  a  single  acre  of  land  by  a  will,  which  does 
nothing  more,  will  throw  a  cloud  upon  the  title  of  an  heir-at-law  to 
his  descended  estates ;  for,  it  is  clear,  that  neither  the  mortgagor 
in  the  one  case,  nor  the  heir  in  the  other,  can  command  the  pro- 
duction of  the  mortgage-deed  or  will ;  and  it  is  equally  clear,  that 
nothing  but  the  production  of  the  original  itself  would  be  sufficient, 
if  a  representation  such  as  Smith  relied  upon  be  not  sufficient. 

(1)  Vend.  &  Pur.  (3)  5  E.  E.  246  (6  Vee.  174). 

(2)  3  R.  E.  605  (2  Anst.  432).  (4)  2  Br.  0.  0.  391. 
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Similar  observations  would  apply  to  a  codicil  partially  revoking  a        West 
will ;  and  to  every  deed  executed  after  the  date  of  a  will.  Heid. 

In  short,  let  the  doctrine  of  constructive  notice  be  extended  to  all 
cases  (it  is  in  fact  more  confined  :  Plumb  v.  Fluit,  Evans  v.  Bicknell, 
Cothay  v.  Sydenham^  and  Other  cases, — but)  let  it  be  extended  to  all 
cases  in  which  the  purchaser  has  notice  that  the  property  is 
affected,  or  has  notice  of  facts  raising  a  presumption  that  it  is  so, 
and  the  doctrine  is  reasonable,  though  it  may  sometimes  operate 
with  severity.  But  once  transgress  the  limits  which  that  statement 
of  the  rule  imposes — once  admit  that  a  purchaser  is  to  be  affected 
with  constructive  notice  of  the  contents  of  instruments  not  neces- 
sary to,  nor  presumptively  connected  with,  the  title,  only  because, 
by  possibility,  they  may  affect  it  (for  that  may  be  predicated  of 
almost  any  instrument) ;  and  it  is  impossible,  in  sound  reasoning, 
to  stop  short  of  the  conclusion,  that  every  purchaser  is  affected  with 
constructive  notice  of  the  contents  of  every  instrument  of  the  mere 
existence  of  which  he  has  notice.  A  purchaser  must  be  presumed 
to  investigate  the  title  of  the  property  he  purchases,  and  may, 
therefore,  be  presumed  to  have  examined  every  instrument  forming 
a  link,  directly  or  by  inference,  in  that  title  ;  and  that  presumption 
I  take  to  be  the  foundation  of  the  whole  ^doctrine.  But  it  is  [  *2('.i  ] 
imx>088ible  to  presume  that  a  purchaser  examines  instruments 
not  directly  nor  presumptively  connected  with  the  title,  only 
because  they  may  by  possibility  affect  it. 

The  same  principle  must  govern  my  judgment  in  the  case  now 
before  me.  Had  the  office,  before  the  bankruptcy,  notice  of  any 
fact  which  created  a  change  of  Daniell's  interest  in  the  policy  ? 
If  CoUett  and  Wimbum  required  the  letters  to  be  addressed  to 
them  as  Mr.  DanielFs  solicitors,  they  would  naturally  have  given 
it  in  the  simple  form  in  which  the  office  received  it.  If  they 
gave  it  not  as  Mr.  Daniell's  solicitors,  but  as  the  solicitors  of  a 
party  claiming  a  new  interest,  the  office  had  a  right  to  expect  that 
the  notice  they  received  should  have  been  more  explanatory.  The 
circumstance  that  one  member  of  a  firm  of  solicitors  requests  that 
all  letters  respecting  the  policy  effected  by  Daniell  may  be  sent  to 
the  firm  of  which  that  solicitor  is  a  member,  does  not  raise  any 
inference  that  DanielPs  interest  in  the  policy  had  undergone  any 
change.  I  do  not  deny  that  extreme  caution  might  have  led  the 
office  to  inquire  whose  solicitors  Wimburn  and  Gollett  were  ;  but  in 
the  absence  of  actual  fraud,  I  could  not  hold  that  this  was  a  case 
of  that  gross  negligence  to  which  courts  of  justice  impute  fraud, 
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West  and  visit  with  the  consequences  of  fraud.  I  am  not  considering  a 
Ketd.  case  which  has  happened,  but  I  am  speculatively  to  determine 
whether  the  insurance  office,  having  no  notice  of  West's  interest 
except  that,  if  any,  which  is  to  be  inferred  from  the  note  in  the 
margin  of  the  declaration,  would  have  been  liable  to  the  plaintiffs 
for  the  amount  of  the  policy,  if  they  had  paid  it  to  the  assignees  of 
[  *262  ]  Daniell  *under  his  bankruptcy.  I  feel  bound  to  decide  that  they 
would  not  have  been  so  liable.  Upon  that  evidence  alone  I  should 
say,  as  between  these  parties  only,  that  the  negligence  was  in  those 
who  omitted  to  give  the  office  actual  notice  of  West's  claim,  and 
not  in  the  office,  who,  receiving  from  one  of  a  firm  of  solicitors  a 
communication  which  was  perfectly  consistent  with  the  original 
position  of  the  parties,  did  not  infer  that  any  change  had  taken 
place.  Whatever  I  might  have  thought,  if  the  question  were 
untouched  by  decision,  yet  finding  it  decided  that  parting  with 
the  policy  will  not  alone  take  the  debt  out  of  the  order  and  disposi- 
tion of  the  bankrupt,  I  cannot  hold  that  the  case  is  altered  by  a 
communication  of  the  character  I  have  referred  to, — a  communica- 
tion in  every  respect  consistent  with  the  original  right. 

Upon  the  third  point, — the  suggested  abandonment  by  the  assignees , 
— I  am  also  of  opinion  against  the  plaintiffs. 

It  does  not  follow,  that,  because  the  assignees  may  now  have  a 
right  to  demand  from  the  office  the  money  due  upon  the  policy, 
they  could  have  recovered  the  policy  in  trover  during  Daniell's  life ; 
and  inasmuch  as  the  right  of  the  creditors  was  fixed  by  the  bank- 
ruptcy itself,  the  correspondence  can  have  no  effect  except  as 
evidence  of  a  subsequent  contract,  or  intentional  abandonment 
of  right.  No  such  contract  is  suggested,  nor  can  it  be  said  that 
there  was  any  intentional  abandonment,  adverting  to  the  knowledge 
of  their  interests  which  the  parties  had.  There  is  no  consideration 
between  West  and  his  estate  on  the  one  hand,  and  the  assignees 
under  the  bankruptcy  on  the  other,  entitling  the  former  to  claim 
the  policy  adversely. 
[  •263  ]  I  must  therefore  declare  that  West's  estate  is  entitled  *to  be 

repaid  out  of  the  fund  the  amount  of  the  premiums  paid  by  West, 
or  by  his  executors,  together  with  interest  on  such  payments  from 
the  times  at  which  they  were  respectively  made.  The  plaintiffs 
are  entitled  to  the  costs  of  so  much  of  the  suit  as  was  directed  to 
that  part  of  the  case  on  which  they  have  been  successful.  The 
right  to  the  premiums  was  given  up  at  the  Bar,  yet  it  was  not  given 
up  on  the  pleadings,  nor  indeed  was  it  at  first  given  up  at  the  Bar. 
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There  was  therefpre  an  absolute  necessity  for  coming  into  Gonrt  to 
establish  that  claim.  As  to  the  rest  of  the  costs  of  the  suit,  I  at 
firs  thought  that  I  ought  to  make  the  plaintiffs  pay  them ;  but 
adverting  to  the  recent  decisions  by  Sir  John  Gboss,  I  think  any 
party  was  justified  in  taking  the  opinion  of  the  Court  upon  the 
question,  whether  the  former  decisions  in  WiUiams  v.  Thorp  (i),  and 
Ex  parte  ColviUe  (2),  and  other  cases,  are  to  be  taken  as  the  rule  of 
the  Court  or  not.  On  that  part  of  the  case,  therefore,  I  think  there 
should  be  no  costs.  The  balance  of  the  money  in  Court  will  be 
paid  to  the  assignees ;  and  the  costs  of  Dawson,  the  executor  of 
Daniell,  who  appears  to  have  been  unnecessarily  made  a  party, 
must  be  paid  by  the  plaintiffs. 


Weot 

V. 

Rrid. 


GRAY  V.  GARMAN(3). 

(2  Hare,  268—274 ;  S.  C.  12  L.  J.  Ch.  259 ;  7  Jur.  275.) 

Gift  by  a  testator  of  his  real  and  personal  estate  to  his  wife  for  her  life, 
and  the  residue  to  be  equally  divided  between  her  brothers  and  sisters,  and. 
in  case  any  of  them  should  be  dead  at  the  time  of  her  decease,  leaving  issue, 
such  issue  to  stand  in  their  parents'  place  :  Held,  first,  that  no  brother  or 
sister,  who  died  before  the  date  of  the  will,  was  capable  of  taking  under  the 
bequest,  and,  therefore,  the  issue  of  any  brother  or  sister,  who  was  dead 
before  the  date  of  the  will,  could  not  take  by  substitution ;  secondly,  that 
it  was  not  an  original  and  substantive  gift  to  the  issue  of  those  brothers  and 
sisters  who  were  dead  at  the  death  of  the  wife;  and,  thirdly,  that  the 
brothera  and  sisters,  who  survived  the  testator,  and  afterwards  died  without 
issue  in  the  lifetime  of  the  wife,  were  entitled  to  shares  in  the  residue. 

Thb  testator,  by  his  will,  dated  in  1812,  gave  his  real  and 
personal  estate  to  his  wife  for  her  life,  and  directing  a  sale  of 
the  real  estate,  and  bequeathing  some  pecuniary  legacies  to  be  paid 
after  her  death,  he  disposed  of  the  residue  as  follows :  ''All  the 
rest,  residue,  and  remainder  of  my  estate  and  effects  I  desire  may 
be  equally  divided  between  the  brothers  and  sisters  of  my  said  wife, 
Elizabeth  Rockwell ;  and,  in  case  any  or  either  of  them  shall  be 
dead  at  the  time  of  the  decease  of  my  said  wife,  Elizabeth  Bock- 
well,  leaving  issue,  then  such  issue  to  stand  in  the  place  of  their 
respective  parents  or  parent." 

The  testator  died  in  1813,  and  the  said  Elizabeth,  his  widow, 
died  in  August,  1839.  There  had  been  fifteen  brothers  and  sisters 
i)f  Elizabeth  the  wife,  of  whom  seven  died  in  the  lifetime  of  the 
testator  without  leaving  issue,  and  one,  named  John,  died  before 
Uie  date  of  the  will,  leaving  six  children.     Of  the  seven  who 

Cl)  29  B.  B.  96  (2  Sim.  257).  (3)  In  re  Wood  [1894]  3  Ch.  381,  63 

(2)  2  Sim.  370,  ».  L.  J.  Ch.  790,  71  L.  T.  413,  C.  A. 


1843. 
Jaji.  26,  3U. 

W I  GRAM, 
V.-C. 
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Gray        survived  *the  testator,  two  died  in  the  lifetime  of  the  widow  without 

Garman.     issue,  and  five  survived  the  widow. 

[  *269  ]  The  six  children  of  John  survived  the  testator,  and  three  of 

them  died  in  the  lifetime  of  the  widow, — two  leaving  issue,  and 
one  without  issue  and  intestate, — one  left  England  in  1828,  and 
was  not  afterwards  heard  of, — and  two  survived  the  widow,  and 
appeared  in  the  cause. 

Mr.  Temple,  Mr.  Teed,  Mr.  Roupell,  Mr.  Anderdon,  Mr. 
Cliandless,  Mr.  Bagshawe,  Mr.  Cooke,  and  Mr.  Qlasse,  appeared 
for  the  various  parties  interested.     ♦     *     * 

The  Vicb-Chancbllob  : 

Two  questions  have  been  discussed  in  this  case :  first,  whether 
the  issue  of  John — John  having  died  before  the  date  of  the  will — 
are  entitled  to  a  share  in  the  residue  of  the  testator's  estate  ?  and, 
secondly,  whether,  of  the  seven  brothers  and  sisters  of  the  wife 
who  survived  the  testator,  the  two  who  died  without  issue,  in  the 
lifetime  of  the  widow,  were  entitled  to  participate  in  the  same 
residue  ? 
[  270  ]  The  answer  to  the  first  of  these  questions  must  be  found  in  the 

words  of  the  will.  And,  as  there  clearly  is  not  in  this  will  (as  the 
Court  thought  there  was  in  Giles  v.  Giles  (i),  Jairis  v.  Pond  (2),  and 
other  like  cases)  any  thing  in  the  context  of  the  will  by  which  the 
language  of  the  clause  I  have  cited  can  be  modified  or  controlled, 
the  simple  consideration  is,  what  does  that  clause  express  ?  This 
depends  upon  the  meaning  of  the  word  **  them  '*  in  the  second 
branch  of  that  clause,  in  which  the  issue  of  brothers  and  sisters 
are  substituted  for  the  parents.  If  the  word  "  them  "  refers  to  the 
brothers  and  sisters  to  whom  the  legacy  is  primarily  given,  and  to 
no  other  brothers  and  sisters,  it  is  impossible  that  the  issue  of 
John  can  have  any  interest  in  the  question  before  me.  If,  on  the 
other  hand,  the  word  "  them  '*  is  to  be  understood  as  referring  to 
brothers  and  sisters  generally,  and  is  not  confined  to  the  brothers 
and  sisters  before  spoken  of, — the  issue  of  John  may  possibly  bring 
themselves  within  the  description  of  the  issue  contemplated. 

That  the  first  branch  of  this  proposition  is  correct,  must,  I  con- 
ceive, be  clear,  both  upon  the  language  of  the  clause  itself,  and 
upon  authority.     Under  that  clause,  no  brother  or  sister  had  ever  a 
capacity  to  take  who  was  not  living  at  the  date  of  the  will.     And 
(1)  42  B.  B.  205  (8  Sim.  360).  (2)  47  B.  B.  309  (9  Sim.  549). 
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as,  by  the  snppoBition,  the  issue  spoken  of  was  issue  of  brothers        Gka7 
and  sisters,  whom  the  testator  supposed  capable  of  taking  under     garman. 
his  will, — the  issue  of  a  brother  or  sister  not  living  at  the  date  of 
the  will  cannot  bring  themselves  within  the  description  :  Chisto- 
phersan  v.  Naylor  (i) ;  Butter  v.  Ommaney  (2) ;  Waibgh  v.  Waugh  (3) ; 
Peel  V.  Callow  (4). 

It  has,  indeed,  been  made  a  question,  whether  the  capacity  of  [  27i  ] 
the  primary  legatee  (at  the  date  of  the  will)  to  take  the  legacy 
was  alone  sufficient, — whether  such  legatee  must  not  survive  the 
testator,  and  become  a  legatee  in  ease,  and  not  have  been  a  legatee 
in  posse  only,  to  entitle  his  issue  to  claim  in  substitution :  ThornhiU 
V.  ThomhUl  (5).  But  later  cases  appear  to  sanction  a  more  liberal, 
though  stiU  a  literal,  construction  of  language  like  that  I  am  con- 
sidering. And  it  has  been  held,  that  the  issue  of  a  person  primarily 
pointed  out  as  the  object  of  a  testator's  bounty,  and  living  at  the 
date  of  the  will,  may  take  by  substitution  for  that  party  dying  in 
the  lifetime  of  the  testator, — Smith  v.  Smith  (6) ;  Collins  v.  John- 
son (7) ;  Le  Jeune  v.  Le  Jeune  (8), — a  construction  which  is  certainly 
fortified  by  very  important  analogies.  No  such  question  arises  here ; 
but  it  was  necessary  that  I  should  notice  the  point,  because  it  explains 
and  gets  rid  of  many  of  the  cases  which  were  cited  at  the  Bar. 

On  the  other  hand,  if  the  word  '*  them  "  is  not  to  be  taken  as 
referable  exclusively  to  brothers  and  sisters  before  spoken  of ;  if 
the  entire  clause  is  to  be  read  as  containing  an  original  and  sub- 
stantive gift  to  two  clasps  of  legatees,  namely,  first  to  brothers 
and  sisters  living  at  the  death  of  the  wife,  and,  secondly,  to  the 
issue  of  brothers  and  sisters  who  may  be  dead  at  the  time  of  the 
death  of  the  wife, — there  is  nothing  in  the  description  of  the  second 
class  to  prevent  the  issue  of  John  (though  he  were  dead  when  the 
will  was  made)  from  bringing  themselves  within  the  very  words  of 
the  will :  ^Tytherleigh  v.  Harbin  (9) ;  Rust  v.  Baker  (lo) ;  Bebb  v.  [  •272  ] 
Beckirith  (ii).  The  description  (upon  this  hypothesis)  requires  only 
that  the  brother  or  sister  be  dead  at  the  time  of  the  wife's  decease, 
and  there  is  nothing  in  that  description  which  makes  the  time  of 
their  death  material. 

I  have,  therefore,  simply  to  decide  which  of  the  above  construc- 

(1)  15  E.  B.  120  (1  Mer.  320).  (7)  41  E.  E.  211  (8  Sim.  356,  n.). 

(2)  28  E  E.  6  (4  Euas.  70).  (8)  44  E.  E.  327  (2  Keen,  701). 

(3)  39  R  E.  129  (2  My.  A  K  41).  (9)  38  E.  E.  121  (6  Sim.  329). 

(4)  47  E.  E.  263  (9  Sim.  372).  (10)  8  Sim.  443. 

(5)  20  E  E.  315  (4  Madd.  377).  (11)  50  E.  E  188  (2  Beav.  308). 

(6)  42  E.  E.  203  (6  Sim.  353). 
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Gray  tions  the  word  "  them  "  is  to  receive.  Now,  in  the  absence  of 
garman.  authority,  I  cannot  say  there  is  a  serious  question  to  be  argued. 
If  there  be  no  authority  giving  to  plain  words  a  technical  meaning, 
beyond  or  differing  from  their  natural  meaning,  the  word  "  them  " 
in  this  clause  must  refer,  and  exclusively  refer,  to  the  immediate 
antecedent.  But  it  was  argued  for  the  issue  of  John,  that  autho- 
rity requires  me  to  put  a  more  extensive  meaning  upon  the  word, 
in  order  to  take  in  the  issue  of  every  brother  and  sister  who  was 
dead  at  the  date  of  the  will.  Such  is  not  my  conclusion  from  the 
authorities.  In  Christopherson  v.  NayloVy  the  question  was, — ^as  in 
this  case, — whether  the 'children  of  a  brother  or  sister,  who  died 
before  the  date  of  the  will,  could  take  ?  Sir  William  Grant  said, 
the  question  was,  whether  there  was  a  substitution  ?  and,  therefore, 
it  came  to  this, — not  what  description  of  issue  could  take  under  the 
second  clause,  supposing  it  an  original  substantive  limitation, — but 
what  description  of  parents  might  have  taken  under  the  first, — 
and  he  ultimately  held,  that  the  issue  of  children  not  living  at  the 
date  of  the  will  could  not  take.  He  did  not  hold  that  the  plain 
meaning  of  the  words  could  be  controlled  upon  any  abstract  notion 
that  the  testator  must  be  supposed  to  have  intended  any  thing  more 
than  his  words  expressed.  In  Butter  v.  Ommaneyy  the  gift  was, 
[  *273  ]  after  the  death  of  *the  testator's  wife  and  his  brother  Joseph,  to 
be  equally  divided  between  the  children  of  Joseph  and  his  late 
sister  Betty,  and  late  brother  Jacob  (except  Bernard),  who  should 
be  then  living,  in  equal  shares  and  proportions  ;  and  as  to  such  of 
them  as  should  be  then  dead,  leaving  a  child  or  children,  such 
child  or  children  were  to  be  or  stand  in  the  place  or  places  of  his, 
her,  or  their  parent  or  parents.  It  appears  that  the  children,  who 
died  in  the  testator's  lifetime,  were  all  dead  at  the  date  of  his 
will  (1) ;  and  it  was  held,  as  in  Christopherson  v.  NayloTy  that  those 
who  died  in  the  testator's  lifetime  were  not  entitled  to  any  share. 
Upon  the  decision  in  Waugh  v.  Waugh,  some  doubt  may  perhaps 
be  felt,  so  far  as  it  depends  upon  the  mere  language  of  the  will : 
Tytherleigh  v.  Harbin.  But  the  case  directly  follows,  and  supports 
the  two  cases  I  have  already  cited, — and  the  only  question  upon  it  is, 
whether  the  peculiar  language  of  the  will  did  not  take  it  out  of  the 
reach  of  the  principle  applied  to  it  by  Sir  J.  Leach  ? 

The  case  of  Peel  v.  Catlow  is  to  the  same  effect.  A  case  of  sub- 
stitution,  and  not  of  original  substantive  gift  to  issue,  and  the 
decision  was  in  conformity  to  the  principle  I  have  adverted  to. 

(1)  See  note,  28  B.  R.  8  (4  Bubs,  73). 
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Ill 


In  Giles  v.  Oiles,  and  in  Jarvis  v.  Pond,  the  wording  of  the  claases 
giving  the  legacies  apparently  imported  substitution  as  in  the  cases 
I  have  mentioned;  but  the  Court,  upon  a  critical  examination  of  the 
will,  found  it  impossible  to  satisfy  all  parts  of  the  will,  without 
treating  the  gift  to  the  issue  as  original  and  substantive,  and  not  as 
substitutionary.  It  was  upon  the  express  ground  that  the  special 
language  of  the  will  required  that  construction,  that  the  Court  distin- 
fished  the  case  from  those  *to  which  I  have  referred.  The  other 
cases  cited  apply  to  questions  differing  from  that  before  me. 

The  division  of  the  reported  cases  into  two  classes,  first, — where 
the  question  has  been,  whether  the  issue  of  parties  dying  after  the 
date  of  the  will  in  the  lifetime  of  the  testator  would  take  by  sub- 
stitution ;  and,  secondly,  those  in  which  there  has  been  an  original 
and  substantive  gift, — appears  to  me  to  remove  all  doubt  with 
reference  to  their  operation  and  effect. 

On  the  second  question,  I  have  no  hesitation  in  saying  that  the 
representatives  of  the  brothers  and  sisters  of  the  wife,  who  died 
after  the  testator,  but  in  the  lifetime  of  the  widow,  leaving  no 
issue,  are  entitled  to  shares  in  the  residue.  The  gift  to  the 
brothers  or  sisters  who  survived  the  testator,  was  determinable 
only  on  one  event,  their  death,  leaving  issue :  that  event  did  not 
happen,  and  their  interest  in  the  gift  was,  therefore,  not  taken  away. 

Declare,  that  the  issue  of  John  took  no  interest ;  and  direct  the 
residue  to  be  divided  in  seven  equal  shares,  &c. 


Gray 

r. 

G  ARM  AN. 


[  '274  J 


DOVER  V.  ALEXANDER. 

(2  Hare,  275—285;  S.  C.  12  L.  J.  Cli.  175;  7  Jur.  124.) 

A  married  woman,  having  several  legitimate  children,  and  one  illegiti- 
mate child,  and  being  separated  from  her  husband,  and  enceivte  with  a 
sTOond  illegitimate  child,  appointed  a  fund  to  her  illegitimate  child  then 
bom,  reserving  a  power  of  revocation,  as  to  a  moiety,  in  favour  of  any 
after -bom  children  she  might  have  bom  of  her  body.  After  the  birth  of 
the  second  illegitimate  child,  she  revoked  the  appointment  of  the  moiety, 
and  appointed  the  entire  fund  equally  between  the  two  illegitimate 
children  :  Held,  that  the  after-bom  children,  for  whose  benefit  the  revoca- 
tion might  be  made,  must  be  taken,  in  the  primary  and  legal  sense,  as 
appl3ring  to  Intimate  children  only ;  that,  therefore,  the  second  illegiti- 
mate child  was  not  an  object  of  the  reserved  power,  and  could  not  take 
under  ^e  latter  appointment. 

Bt  indenture,  dated  the  24th  of  November,  1804,  made  between 
Henry  Whatton  and  Elizabeth,  his  wife,  and  their  trustees,  and 


1843. 

Jan.  17, 18, 

21. 

WlORAM, 
V.-C. 

[275] 
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Dover  other  parties,  a  sum  of  8,083Z.  was  directed  to  be  paid  to  trustees, 
Alexander,  upon  trust  to  purchase  the  sum  of  4,200Z.,  Three  per  cent.  Consols, 
to  the  intent  that  the  dividends  thereof  might  produce  an  annuity 
of  126Z.,  secured  to  Elizabeth  Whatton  for  her  separate  use  as 
therein  mentioned,  during  the  joint  lives  of  herself  and  her  said 
husband,  and,  after  the  decease  of  such  one  of  them — ^Henry 
Whatton  and  Elizabeth  his  wife — as  should  first  die,  to  transfer 
the  same  stock  and  dividends  thereof,  and  stand  and  be  possessed 
thereof  respectively,  and  of  all  and  every  part  thereof,  in  trust  for 
such  person  or  persons,  and  for  such  ends,  intents,  and  purposes, 
and  in  such  manner  and  form,  parts,  shares,  and  proportions,  as 
the  said  Elizabeth  Whatton,  as  well  when  covert  as  sole,  and  not- 
withstanding her  coverture  by  her  then  present  or  any  future 
husband,  and  either  absolutely  and  with  or  without  revocation  and 
new  appointment,  by  any  deed  or  deeds,  instrument  or  instruments, 
in  writing,  to  be  executed  in  manner  therein  mentioned,  or  by  her 
last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be 
executed  in  manner  therein  mentioned,  should  direct  or  appoint ; 
and,  in  default  thereof,  in  trust  for  Elizabeth  Whatton,  for  her 
sole  and  separate  use. 

[  276  ]  By  an  indenture,  dated   the   28th    of   November,  1804,  made 

between  Elizabeth  Whatton,  of  the  one  part ;  and  Charles  Watkin- 
son,  otherwise  Charles  Watkinson  Arkinstall,  of  the  other  part, — 
Elizabeth  Whatton,  in  consideration  of  natural  love  and  affection, 
and  in  order  to  make  a  provision  for  Charles  Watkinson  Arkinstall, 
in  the  event  of  her  decease,  by  virtue  of  the  powers  vested  in  her 
by  the  indenture  of  the  24th  of  November  preceding,  limited  and 
appointed  the  said  sum  of  8,088{.,  and  the  funds  and  securities  in 
or  upon  which  the  same  was  or  might  be  invested,  saving  her  life 
interest  therein,  to  hold  the  same  unto  Charles  Watkinson  Arkin- 
stall, his  executors,  administrators,  and  assigns,  absolutely,  subject 
to  a  power  of  revocation  therein  contained  as  to  one  moiety  of  the 
said  reversionary  monies,  funds,  and  securities,  in  favour  of  any 
after-born  child  or  children  the  said  Elizabeth  Whatton  might 
have  born  of  her  body,  but  not  otherwise  (i). 

(1)  This  deed  was  recited  in  the  fol-  be  taken  as  still  having  her  general 

lowing  deed  of  April,  1813  (which  was  power  of  appointment,  under  the  deed 

proved  on  hehalf  of  the  plaintiffs),  and  of  the  24th  of  November,  1804,  at  the 

it  was  only  stated  in  the  bill  as  being  time  she  executed  the  deed  of  April, 

so  recited,  without  any  other  evidence  1813.    The  Court  held,  that  it  was  not 

of  its  existence :    it  was   ultimately  open  to  the  plaintiffs  on  the  pleadings 

argued  that  Elizabeth  Whatton  should  thus  to  put  their  case. 
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The  4,2002.  stock  was  purchased  in  the  names  of  the  trustees,       Doveb 
upon  the  trusts  of  the  indenture  of  the  24th  of  November.    At  the  alexandbe, 
date  of  the  indenture  of  the  28th  of  November,  Elizabeth  Whatton 
was  living  separate  from  her  husband,  and  had  four  legitimate 
children,  namely,  Henry,  John,  William,  and  George.     Elizabeth 
Whatton  had  also  one  illegitimate  child,  the  said  Charles  Watkin- 
son  Arkinstall,  and  she  was  at  the  same  time  enceinte  of  another 
illegitimate  child,  Margaret  Brookshaw,  ^otherwise  Mary  Brook.       [  *277  ] 
shaw  Arkinstall,  who  afterwards  intermarried  with  Dover,  and  was 
with  him,  the  plaintiff  in  the  cause.     Henry  Whatton  died  in  the 
lifetime  of  Elizabeth,  his  wife. 

By  indenture,  dated  the  2nd  April,  1818,  made  between  Elizabeth 
Whatton,  of  the  one  part ;  and  Charles  Watkinson  Arkinstall,  and 
the  plaintiff,  Margaret  Brookshaw  Arkinstall,  of  the  other  part, 
reciting  the  indenture  of  the  24th  of  November,  1804, — the  pur- 
chase of  the  stock, — that  the  children  of  Elizabeth  Whatton  living 
were  the  said  Henry,  John,  William,  and  George,  and  the  said 
Charles,  known  by  the  name  of  Charles  Watkinson  Arkinstall,  and 
the  said  Margaret,  known  as  Margaret  Brookshaw  Arkinstall, — 
that  Margaret  had  been  born  since  the  appointment  of  the  24th  of 
November,  1804, — that  both  Charles  and  Margaret  were  infants, — 
and  that  Elizabeth  Whatton,  being  very  anxious  and  desirous  that 
they  should  be  provided  for  in  equal  proportions,  as  far  as  the  same 
was  possible,  in  the  event  of  her  death,  the  said  Elizabeth  Whatton, 
in  pursuance  of  her  said  powers,  and  in  performance  of  her  agree- 
ment to  that  effect  thereinbefore  recited,  and  in  consideration  of 
her  natural  love  and  affection  for  her  said  infant  children,  Charles 
and  Margaret,  and  for  their  advancement  in  the  world,  revoked  and 
made  void  so  much  of  the  indenture  of  the  28th  of  November,  1804, 
as  related  to  one  moiety  of  the  4,200Z.  stock,  and  appointed  and 
assigned  all  her  (the  said  Elizabeth  Whatton's)  reversionary  right 
and  interest  in  the  said  4,2002.  stock  (subject  to  her  life  estate 
therein)  unto  the  said  Charles  Watkinson  Arkinstall,  and  Margaret 
Brookshaw  Arkinstall,  their  executors,  administrators,  and  assigns, 
equally  between  them,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint-tenants ;  and,  in  case  either  of  them  should  die 
daring  his  or  her  minority  without  leaving  lawful  issue,  *then  [  *278  ] 
the  share  of  him  or  her  so  dying  to  go  to  the  survivor  of  them,  his 
or  her  executors,  &c.,  absolutely. 

Charles  Watkinson  Arkinstall  died  in   1819,  an  infant,  and 
unmarried.    The  plaintiff,  Margaret  Brookshaw  Arkinstall,  inter- 
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Dover       married  with  the  plaintiff  Dover,  in  1826.    Elizabeth  Whatton, 
ALEXAKDEB,    their  mother,  died  in  April,  1889. 

The  bill  was  filed  in  October,  1839,  by  the  said  Margaret  Brook- 
shaw  and  her  husband,  and  their  trustees, — their  interest  in  the 
fund  having  been  settled  on  marriage, — praying  a  declaration  that 
the  plaintiffs  were  entitled,  under  the  indenture  of  the  2nd  April, 
1818,  to  the  4,200{.  stock,  and  the  dividends  since  the  death  of 
Elizabeth  Whatton. 
At  the  hearing, 

Mr.  Temple  and  Mr.  Lloyd,  for  the  plaintiffs,  submitted,  first, 
that,  under  the  original  deed,  giving  Elizabeth  Whatton  the  power 
of  appointment,  it  was  competent  to  her  to  appoint  the  fund  to  any 
person  whomsoever,  and  that  the  power  of  revocation,  which  she 
reserved  on  executing  that  power,  ought,  as  to  the  moiety  to  which 
it  extended,  to  be  construed  as  reserving  all  her  previous  powers, 
or,  if  the  latter  construction  was  excluded,  and  the  power  confined 
to  a  revocation  in  favour  of  after-bom  children,  the  meaning  of  the 
word  '*  children  "  should  be  ascertained  by  reference  to  the  deed 
containing  the  reservation,  in  which  the  appointment  was  made  in 
favour  of  one  who  was  her  illegitimate  child.  [They  cited  Earle  v. 
Wilson  {i),  Wilkinson  v.  Adain  (2),  Gordon  v.  Gordon  (3),  Mortimer  v. 
West  (4),  and  other  cases.] 

[  280  ]  Mr.   RoupeU,    Mr.   And^rdon,    Mr.   Lovat,    Mr.    Wood,   Mr, 

Bagshawe,  and  Mr.  Blunt,  appeared  for  several  parties  claiming 
the  funds,  either  under  other  alleged  appointments,  or  in  default 
of  appointment. 

Mr.  Spence,  for  the  representative  of  the  surviving  trustee  of 
the  fund. 

The  Vicb-Chancbllob  : 

The  bill,  in  effect,  alleges,  and  it  is  admitted  that  the  plaintiff 
Margaret,  in  whose  favour  the  appointment  was  attempted  to  be 
made,  and  Charles,  who  is  since  dead,  were  both  illegitimate.  No 
issue  is  tendered  as  to  that  fact.  And,  indeed,  whatever  the  law  may 
formerly  have  been,  the  cases  in  which  the  question  of  adulterine 

(1)  11  B.  R  130  (17  Ves.  532).        (3)  15  E.  E.  88  (1  Mer.  151). 

(2)  12  E.  E.  255  (1  V.  &  B.  446).      (4)  27  E.  E.  98  (3  Euss.  375). 
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bastardy  has  arisen  show,  that,  where  the  husband  and  wife  are  in       Dover 
sach  circumstances  that  all  presumption  of  access  is  rebutted,  the  Alexander. 
children  will  be  regarded  as  illegitimate. 

It  has  been  insisted,  in  argument,  that  the  after-born  illegitimate 
of  a  woman  are  capable  of  taking  from  their  *mother  an  interest,  [  ♦28i  ] 
in  the  character  of  children,  in  cases  where  such  children  of  a  man 
could  not  take  any  interest  in  that  character.  What  the  decision 
ought  to  be  in  a  case  where  that  argument  applies,  I  am  not  called 
upon  to  give  any  opinion ;  but  if  I  wanted  authorities  to  show  that, 
with  reference  to  the  children  of  females  as  well  as  those,  of  males, 
the  word  "  child,"  uncontrolled  by  the  facts,  and  unexplained  by 
the  context  of  the  deed  or  will,  must  have  its  primary  and  legal 
meaning,  I  should  have  no  difficulty  in  finding  them.  The  cases 
of  IVilkinson  v.  Adam  and  Mortimer  v.  West  leave  no  doubt  that  the 
opinions  of  the  learned  Judge  before  whom  those  cases  were  argued 
was  against  the  proposition,  that  even  an  after-born  illegitimate 
child  of  a  female  can  take  under  the  simple  description  of  a  child 
of  that  person. 

The  original  power  of  appointment,  vested  in  Elizabeth  Whatton, 
would  have  enabled  her  to  appoint  to  any  children,  whether 
illegitimate  or  not,  if  it  was  exercised  in  a  form  that  the  law  could 
support.  By  the  deed  of  the  28th  of  November,  1804,  the  whole 
fund  was  appointed  to  Charles,  reserving  a  power  of  revocation  as 
to  one  moiety  **  in  favour  of  any  after-bom  child  or  children  the 
said  Elizabeth  Whatton  might  have  born  of  her  body,  but  not 
otherwise."  Elizabeth  Whatton  does  not  in  this  deed  speak  of 
Charles  as  being  her  son,  either  legitimate  or  illegitimate,  but 
simply  describes  him  by  his  reputed  name.  There  is  nothing 
whatever,  so  far  as  I  can  discover,  from  which  any  light  can  be 
thrown  upon  the  sense  in  which  she  intended  to  use  the  word 
"  child.*'  If  she  had  there  described  Charles  as  her  child,  perhaps 
an  argument  might  have  arisen,  whether  the  word  ''  child,'* 
employed  afterwards,  was  not  used  in  the  same  sense.  I  do  not 
say  that  it  would  have  aflfected  the  case.  The  word  **  child  "  *has  [  •282  ] 
often  been  construed  in  two  different  senses  in  the  same  instrument. 
If  a  gift  were  ^ade  to  the  children  of  A.  now  living, — if  A.  had 
none  but  illegitimate  children,  and  they  had  acquired  by  reputation 
the  character  of  his  children, — they  would,  no  doubt,  take  under 
the  gift ;  and  a  bequest  by  the  same  will  to  the  after-born  children 
of  A.  would  be  satisfied  by  construing  the  word  ''  child  "  in  its 
proper  sense,  and  in  the  latter  bequest  illegitimate  children  would 
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Dover       take  no  intereflt.     Fraser  v.  Pigott  (i)  is  not  the  only  decision  on 
Alkxakder.    that  point. 

In  the  argument  of  this  case,  I  have  called  on  the  counsel  for 
the  plaintiffs  to  show  me  that  1  have  any  right  to  suppose  that 
other  than  legitimate  after-born  children  were  intended.  It  does 
not  appear  to  me  that  the  words  "  born  of  her  body,  but  not 
otherwise,"  add  any  thing  to  the  effect  of  the  word  "child." 
They  leave  the  legal  interpretation  uncontrolled.  The  cases  of 
CartwHght  v.  Vawdry  (2),  Godfrey  v.  Davis  (3),  Fraser  v.  Pigott, 
Wilkinson  v.  Adam  (4),  Swaine  v.  Kennerley  (6),  Harris  v.  Lloyd  (6), 
Mortimer  v.  West  (7),  and  Bagley  v.  Mollard  (s),  all  decide  that  the 
word  "  child,"  taken  simpliciter,  means  a  legitimate  child  only, 
unless  there  are  any  words  by  which  that  sense  may  be  controlled, 
or  any  thing  in  the  context  showing  that  the  word  is  intended  to 
be  used  in  a  secondary  sense,  or  some  extrinsic  facts  and  circum- 
stances, which  show  that  the  word  "child"  could  not  have  been 
used  in  its  only  proper  sense.  In  this  case,  it  does  not  appear  to 
me  that  there  is  anything  on  the  face  of  the  instrument  to  divert 
the  expression  from  its  proper  meaning. 

[  283  ]  On  the  controlling  effect  of  extrinsic  circumstances  upon  the 

construction  of  words  used  in  an  instrument,  I  may  refer  to  the 
case  of  Gill  v.  Shelley  (9),  where  a  testatrix  directed  that  the  residue 
of  her  estate  would  be  divided  amongst  certain  classes  of  persons 
mentioned  in  her  will,  and  added,  "  amongst  whom  I  include  the 
children  of  the  late  Mary  Gladman."  Mary  Gladman  was  then 
dead,  having  left  two  children  only, — one  legitimate,  and  the  other 
illegitimate, — so  that  the  plural  term  "  children  "  could  not  be 
satisfied  by  giving  the  property  to  the  single  legitimate  child ;  and 
Sir  John  Leach  held,  that  both  of  the  children  were  entitled.  The 
express  ground  was,  that  the  words  were  not  capable  of  being 
satisfied  without  a  departure  from  their  primary  sense.  In  Pocock 
V.  Bishop  of  Lincoln  (10),  a  father  seised  in  fee  of  a  perpetual 
advowson  devised  it  to  his  son,  who,  at  that  time,  was  the  incum- 
bent of  the  living :  there  it  was  urged  that,  inasmuch  as  the  devisee 
had  a  life  interest  at  the  time  in  the  subject  of  the  devise,  unless 
the  words  "perpetual  advowson"  were  construed  .to  carry  more 
than  a  life  interest,  he  took  nothing  by  the  devise.     There  could 

(1)  34  R.  R.  290  (1  Younge,  354).  (6)  24  R,  R.  68  (1  T.  &  R.  310). 

(2)  5  R.  R.  108  (5  Ves.  530).  (7)  27  R.  R.  98  (3  Rues.  370). 

(3)  5  R.  R.  204  (6  Ves.  43).  (8)  32  R.  R  281  (1  Russ.  &  My.  586). 

(4)  12  R.  R.  255  (1  V.  &  B.  465).  (9)  34  R.  R.  106  (2  Russ.  &  My.  336). 

(5)  12  R.  R.  269  (1  V.  &  B.  469).  (10)  3  Brod.  &  B.  27. 
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scarcely  be  a  stronger  case  for  implication.     The  Court,  however,       doveb 

refused  to  enlarge  the  meaning  of  the  words,  upon  this  ground, —  Alexander. 

that,  if  the  incumbent  resigned  the  living,  or  accepted  preferment, 

or  in  certain  other  possible  events,  the  devise  would  give  the  right 

of  presentation  to  the  living,  and,  therefore,  in  such  possible  event, 

the  words  might  have  some  operation,  without  departing  from  their 

proper  sense.   In  Doe  d.  Oxenden  v.  Chichester  (i),  a  testator  devised 

his  estate  of  ''  Ash  ton  "  to  Oxenden.     It  was  ^proved  that  the      [  *284  j 

testator  had  an  estate,  which  he  used  to  call  his  *'  Ash  ton  estate," 

the  accounts  relating  to  which  were  kept  under  that  name,  though 

a  small  portion  only  of  the  estate  was  locally  situated  at  Ashton ; 

and  the  Court  said,  that  the  words,  strictly  interpreted,  meant  the 

small  portion  of  the  estate  which  was  locally  situated  at  Ashton ; 

and  though,  from  the  evidence  tendered,  there  was  no  more  doubt 

of  his  intention  to  devise  the  whole  estate  than  if  he  had  used  the 

most  unequivocal  words  to  that  effect,  yet  they  said  the  rule  was 

inflexible,  that,  if  the  words,  strictly  interpreted,  had  a  sensible 

operation,  their  meaning  ought  not  to  be  departed  from.     So,  in 

iJoe  d.  WesUake  v.  Westlake  (2),  a  devise  of  an  estate  to  "  Matthew 

Westlake,  my  brother,  and  unto  Simon  Westlake,  my  brother's 

son,*' — the  testator  had    three  brothers,  each  of  whom  had  a 

son,  named  Simon, — and  evidence  was  tendered  to  prove  that 

the    testator    meant    Simon,   the  son    of   his   brother  Bichard ; 

and  the  Court  received    the   evidence.      Upon  a  motion  for  a 

new  trial,  it  was  held,  that,  in  strict  construction,  the  Simon 

who  was   meant   must    be   the   son   of   Matthew,    the    brother, 

who  was  previously  mentioned, — the  last  antecedent  in  the  will ; 

and    the    evidence   which    the    Court    below   had   received    was 

rejected. 

The  strongest  cases  upon  this  point  are  those  which  relate  to 
powers.  Before  the  late  Statute  of  Wills  came  into  operation, 
it  had  repeatedly  been  decided,  that,  under  a  devise  of  ''my  real 
estate,"  property  of  the  testator  subject  to  a  power  would  pass,  if 
he  had  no  real  estate  which  would  satisfy  the  devise;  and  that 
if  there  were  any  real  estate  belonging  to  the  testator  upon  which  [  *285  ] 
the  will  could  operate,  it  was  otherwise.  '''But  a  bequest  of  ''  all 
my  personal  estate  "  was  never  held  to  pass  property  over  which 
the  testator  had  only  a  power  of  appointment,  because,  as  the  will 
would  pass  after-acquired  personal  estate,  the  words  might  possibly 
have  a  sensible  constructipn,  without  departing  from  their  strict 

(1>  16  B.  B.  32  (4  Dow,  65).  (2)  22  B.  B.  621  (4  B.  &  Aid.  57). 
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{r.r. 


Dover       and  primary  meaning.     The  rule   undoubtedly  is,  to  ascertain, 

Alexander,   in  the  first  place,  whether  the  words  can,  with  reference  to  the 

facts,   have  a   sensible  operation   in   their  primary  sense ;    and 

they  must  be  construed  in  the  primary  sense,  if  the  facts  do  not 

exclude  it. 

Suppose  that,  in  the  case  before  the  Court,  Elizabeth  Whatton 
had  afterwards  married  again,  and  had  had  a  family  of  legitimate 
children, — it  is  possible  to  say  that  an  illegitimate  child  would 
have  been  within  the  power  ?  There  is,  in  fact,  nothing  to  show 
that  the  parties  did  not  look  to  that  event.  The  bill  must, 
therefore,  be  dismissed. 


1842. 
June  11. 

1843. 
Jan,  27. 

WiGRAM, 
V.-C. 

[306] 


BAEKLEY  v.  LOED  EEAY. 

(2  Hare,  306—310.) 

In  a  suit  against  the  trustees  of  real  estate,  having  the  legal  fee,  and  full 
powers  of  sale — the  object  being  to  raise  a  legacy  charged  on  such  estate — 
the  legatee  is  not  entitled  to  the  appointment  of  a  receiver  where  no  default 
is  attributable  to  the  trustees. 

Robert  Home  Gordon,  by  his  will,  dated  in  1812,  devised  his 
real  and  personal  estate  in  Jamaica  to  the  defendant  Lord  Beay 
and  others,  upon  trust  by  sale  or  mortgage  of  all  or  any  part 
thereof,  to  levy,  raise  and  pay  so  much  of  his  debts  (except  mort- 
gage debts)  and  his  funeral  and  testamentary  expenses,  and  the 
legacies  thereinafter  bequeathed,  as  his  other  real  and  personal 
estate  therein  mentioned  should  not  be  sufficient  to  pay,  and  also 
upon  trust  to  pay  certain  annuities ;  and,  subject  to  such  trusts, 
the  testator  directed  that  his  trustees  should  permit  Susan  Harriet 
Hope  to  receive  the  rents,  profits  and  produce  of  the  said  real  and 
personal  estate  for  her  life,  and  after  her  decease  levy,  raise  and 
pay  certain  other  annuities  therein  mentioned ;  and  upon  farther 
trust,  within  six  months  after  the  death  of  Susan  Harriet  Hope, 
to  levy,  raise  and  pay  the  sum  of  5,000i.  unto  his  cousin  George 
Home  Murray;  and,  subject  to  such  trusts,  the  testator  directed 
that  his  trustees  should,  after  the  decease  of  the  said  Susan 
Harriet  Hope,  convey  and  assure  all  such  part  or  parts  of  the 
said  real  and  personal  estate  in  Jamaica  as  should  not  have  been 
sold  for  any  of  the  said  purposes,  to  the  use  of  Sir  Orford  Gordon 
and  his  assigns  during  his  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preserve  contingent  remainders,  and 
remainder  to  the  use  of  his  first  and  other  son  and  sons  successively 
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in  tail  male,  according  to  their  priority  of  birth,  with  divers  Babkley 
.remainders  over:  and  the  testator  declared,  that  the  receipts  of  lobd^rbay. 
the  trustees,  or  the  survivor  of  them,  should  be  good  and  sufficient 
discharges  to  the  purchasers  or  mortgagees  of  any  parts  of  the 
said  real  *and  personal  estate  in  Jamaica ;  and  he  afterwards  [  *307  ] 
bequeathed  several  other  legacies.  The  testator  died  in  1826 :  the 
will  was  proved  by  Lord  Beay.  George  Home  Murray  died  in 
1833,  and  bequeathed  his  legacy  of  5,000Z.  to  the  plaintiffs,  whom 
he  appointed  his  executrixes.  Susan  Harriet  Hope  died  in  July, 
1839.  The  bill  was  filed  against  Lord  Beay,  the  surviving  trustee, 
in  whom  the  whole  legal  fee  of  the  Jamaica  estate  had  become  vested. 
Sir  Orford  Gordon,  the  equitable  tenant  for  life,  and  his  eldest  son, 
William  Home  Gordon,  the  equitable  tenant  in  tail  of  the  same 
estate,  and  Margaret  Mackenzie,  an  annuitant  under  the  will, 
praying  that  the  legacy  of  5,0002.,  together  with  the  other  legacies 
and  annuities  charged  on  the  Jamaica  estate,  might  be  paid  out 
of  the  assets  of  the  testator  received  by  Lord  Beay,  or  that  it  might 
be  raised  and  paid  by  sale  or  mortgage  thereof,  and  that  the 
necessary  accounts  might  be  taken  and  a  receiver  appointed. 
The  bill  also  prayed,  under  the  Order  XXIll.,  of  August,  1841, 
that  William  Home  Gordon  and  Margaret  Mackenzie  might,  upon 
being  served  with  copies  of  the  bill,  be  bound  by  all  proceedings 
in  the  cause. 

The  answer  of  Lord  Beay  stated  that  he  did  not  know  whether 
the  plaintiffs  were  or  not  the  representatives  of  George  Home 
Murray,  the  legatee,  but  admitted  that  no  part  of  the  5,0002.  or 
interest  thereon  had  been  raised  or  paid  to  the  plaintiffs,  and 
stated  the  course  which  had  been  adopted  in  the  management  of 
the  estate,  and  that,  in  the  year  ending  in  May,  1840,  there  was 
a  balance  of  184Z.  of  the  produce  of  the  estate  after  payment  of 
the  expenses :  in  the  year  ending  May,  1841,  the  balance  of  the 
expenses  beyond  the  produce  amounted  to  2,9202.,  and  that  he 
believed  the  produce  of  the  year  1842  would  be  greatly  insufficient 
to  pay  the  charges  and  outgoings,  and  that  at  the  end  of  the  year 
*  there  would  be  a  large  balance  against  the  estate.  The  defendant  [  *308  ] 
said  that  he  believed  the  5,0002.  could  not,  in  the  depreciated  con- 
dition of  property  in  Jamaica,  be  raised  by  mortgage  thereon,  and 
he  did  not  consider  it  prudent  to  sell  the  estate  for  the  purpose 
of  raising  it. 

1842. 

The  plaintiffs  moved  for  a  receiver.  JuneU. 
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[B.E. 


Babklby  Mr,  RowpeU  and  Mr,  Finelly,  for  the  motion,  and  Mr,  Sharpe 

LoBD  Rbay.    aiid  -flf?'-  J(^nie8  Parker,  contra. 

The  Vicb-Chancbllor  refused  the  motion,  observing  that  there 
was  n6  evidence  of  any  improper  management  of  the  estate,  and 
nothing  to  show  that  the  appointment  of  a  receiver  or  other  con- 
signee would  probably  be  attended  with  any  benefit  to  the  estate. 
The  bill  in  fact  did  not  ascribe  any  mismanagement  to  Lord  Reay, 
and  the  Court  would  not,  at  the  instance  of  one  of  several  parties 
interested  in  an  estate,  displace  a  competent  trustee,  or  take  the 
possession  from  him,  unless  he  wilfully  or  ignorantly  permitted 
the  property  to  be  placed  in  a  state  of  insecurity,  which  due  care 
or  conduct  would  have  prevented. 

[The  report  further  states  that  at  the  hearing  upon  the  defendant 
objecting  that  William  Home  Gordon  was  a  necessary  party,  the 
Vice-Chancellor  said :] 


1843. 
Jan,  27. 

[310] 


The  Vicb-Chancbllor  : 

The  substantial  purpose  of  the  suit  is  to  sell  the  settled  estate, 
and  that  is  direct  relief  against  the  tenant  in  tail,  although  the 
prayer  may  not  express  it  in  terms.  The  23rd  Order  was  not 
intended  to  apply  to  such  a  case.  The  object  of  the  Order  was  to 
relieve  suitors  from  the  necessity  of  having  numerous  parties  in  the 
same  interest,  against  whom  no  relief  is  prayed,  uselessly  appearing 
in  the  cause. 

Liberty  to  amend  by  adding  parties. 


1841. 

Dec.  U. 

1843. 

Jati,  18,  27, 

31. 

Wig  BAM, 
V.-C. 

[310] 


WHITAKEE  V.  WRIGHT  (1). 

(2  Hare,  310—325 ;  S.  0.  12  L.  J.  Oh.  241  ;  7  Jur.  320.) 

In  the  proof  of  a  bond  debt,  before  the  Master,  it  is  not  the  practice  to 
require  an  affidavit  of  the  consideration,  unless  a  case  of  suspicion  against 
the  bond  is  raised. 

Under  a  decree  in  a  suit  by  a  bond  creditor  on  behalf  of  himself  and  the 
other  creditors  on  the  estate,  the  executor  may,  in  the  Master's  office* 
impeach  the  validity  of  the  bond  upon  grounds  which  were  not  in  issue  in 
the  cause  at  the  hearing. 

This  was  a  creditor's  suit,  instituted,  in  1888,  by  William 
Whitaker  (and  afterwards  revived  by  his  execators)  against  the 
personal  representatives  of  Strethill  Wright,  the  younger,  seeking 
payment  of  a  debt  alleged  to  be  due  on  a  bond,  dated  the  10th  of 

(1)  Cardell  V.  Iluwke  (1868)  L.  B.  6  Eq.  464,  19  L.  T.  47. 
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February,  1817,  whereby  P.  W.  Dumville,  therein  described  as  the    Whitakkr 
principal  debtor,  and  8.  Wright,  and  the  said  Sti/ethiil  Wright,  the      wright. 
younger,  became  jointly  and  severally  bound  to  the  said  William 
Wliitaker  in  the  sum  of  l,800i.,  with  a  condition  making  void  the 
same  on  payment  to  him  of  900/.,  and  lawful  interest,  on  the  10th 
of  November  then  next.     The  bill   stated,  that,  after  deducting 
certain  dividends  on  the  debt  received  under  the  bankruptcies  *of       [  'Hii  ] 
Wright,  the  elder,  and  Dumville,  the  sum  of  885Z.  still  remained 
due  on  the  bond. 

The  defendants,  by  their  answer,  not  admitting  the  debt,  the 
plaintiffs  examined  J.  Boscoe,  the  attesting  witness,  and  proved  the 
bond.  The  defendants  exhibited  cross-interrogatories,  and  examined 
J.  Boficoe  as  to  the  consideration  for  the  bond. 

At  the  hearing,  the  defendants  insisted  that  the  effect  of  the  i^^i- 
evidence  was  to  show  that  the  transaction  had  been  usurious,  and  I^  ' 
that  a  part  of  the  alleged  consideration  had  been  returned  to 
Whitaker  by  way  of  bonus.  The  plaintiffs  contended  that,  no  issue 
on  this  point  having  been  raised  on  the  pleadings,  the  evidence 
directed  to  it  could  not  be  taken  into  consideration,  and  that  any 
payment  to  Whitaker  was  at  the  utmost  nothing  more  than  an  item 
in  the  account  of  the  debt  which  was  to  be  taken:  Walker  V. 
Woodivard  (i).  The  evidence  was  entered  as  read,  and  the  common 
decree  in  the  suit  of  a  specialty  creditor  was  made. 

The  Master  by  his  report  stated  the  charge  carried  in  by  the 
plaintiffs  of  the  sum  alleged  to  be  due  for  principal  and  interest  on 
the  bond,  and  also  the  contents  of  the  bond,  and  that  a  state  of  facts 
and  counter-charge  had  been  laid  before  him  by  the  defendants, 
wherein  it  was  alleged  that  no  good  or  sufficient  consideration 
passed  between  the  parties  for  giving  such  bond,  but  that  such  bond 
was  made  and  executed  to  cover  an  usurious  transaction  between 
William  Whitaker  and  P.  W.  Dumville,  and  that  the  plaintiffs  ought 
to  prove  the  consideration,  and  that  the  bond  is  in  fact  *void  under  [  !3i2  ] 
the  provisions  of  the  statutes  respecting  usury,  and  that  in  support 
of  such  counter  state  of  facts  and  charge  the  deposition  of  the  said 
J.  Boscoe  had  been  produced  and  read ;  and  on  consideration  of 
such  charges,  and  of  the  evidences  laid  before  him  in  support 
thereof  respectively,  he  was  of  opinion  that  there  was  sufficient 
ground  for  calling  on  the  plaintiffs  to  prove  the  consideration  of 
the  bond,  and  he  accordingly  requested  them  so  to  do ;  and  the 
(1)  25  R  B.  9  (1  Buss.  107). 
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Whitakbu  plaintiffs  having  declined  so  to  do,  he  had  not  thought  fit  to  allow 
wkight.  the  charge  so  brought  in  by  them  as  a  debt  against  the  estate  of 
Strethill  Wright  the  younger,  until  the  consideration  of  such  bond 
should  have  been  so  proved  as  aforesaid,  and  no  other  debt  having 
been  claimed  before  him  in  consequence  of  the  advertisement,  he 
had  not  thought  it  necessary  to  proceed  to  take  the  accounts 
directed  to  be  taken  by  the  said  decree. 

The  plaintiffs  excepted  to  the  report,  on  the  ground  that  they 
ought  not  to  be  required  to  prove  the  consideration. 

Mr.  RomiUy  and  Mr.  FoUett,  for  the  plaintiffs,  cited  Rtmdell  v. 
Lord  Rivers  (i)  [and  other  cases]. 

Mr.  Temple  and  Mr.  Ebnsley,  for  the  representatives  of  the 
obligor,  mentioned  Owens  v.  Dickenson  (2),  FerrM  v.  Shaen  (8). 

1843.        The  Vicb-Chancbllor  : 
./ort^i.  rpjj^  jjjjj  jg  £^jgj  Yyy  a  plaintiff  claiming  to  be  a  bond-creditor,  *on 

[  *3i3  ]  behalf  of  all  the  creditors  of  the  obligor.  No  issue,  impeaching  the 
bond  on  the  ground  of  usury,  or  any  other  ground  which  has  been 
since  the  subject  of  contest,  was  tendered  by  the  answer  of  the 
riBpresentatives  of  the  obligor ;  but,  in  the  cross-examination  of  the 
attesting  witness  to  the  bond,  some  evidence  was  given  by  him, 
which  the  Master  has  since  thought  raised  a  suspicion  against  its 
validity.  The  decree  made  was  nothing  more  than  that  which  is 
usual  in  a  creditor's  suit ;  and  the  evidence,  therefore,  having  no 
effect  on  the  decree,  the  formal  admission  of  it  was  not  objected  to 
on  the  part  of  the  plaintiff,  and  it  was  accordingly  received.  The 
cause,  when  in  the  Master's  office,  assumed  a  different  aspect ;  for 
the  defendants,  representing  the  debtor  doing  that  which  it  is  not 
disputed  in  this  case  they  had  a  right  to  do,  have  endeavoured  to 
show  that  the  bond  was  founded  upon  an  usurious  contract  or 
consideration ;  and  have,  by  their  state  of  facts,  raised  a  question 
in  the  office,  which  was  not  raised  on  the  pleadings  before  the 
Court.  The  defendants  gave  in  evidence  the  cross-examination, 
which  had  been  previously  read  in  the  cause,  but  which  could  not 
then  be  noticed,  inasmuch  as  it  did  not  apply  to  any  question  in 
issue  on  the  pleadings.  The  Master  has  not  reported  either  for  or 
against  the  bond ;  he  has  only  refused  to  allow  the  debt  against  the 

(1)  59  B.  E.  686  (11  L.  J.  Ch.  27).  (3)  1  Wms.  Saund.  294. 

(2)  54  E.  E.  195  (Cr.  &  Ph.  4«). 
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estate  until  the  consideration  should  be  proved ;  and,  in  this  state,    Whitakrr 
the  case  comes  before  me.  WBmHT. 

Two  points  were  suggested  in  argument  before  me, — one  was,  as 
to  the  effect  of  the  decree, — the  other,  as  to  what  was  the  duty  of 
the  Master  in  the  investigation  of  the  case,  as  distinct  from  the 
question  of  the  form  of  the  decree. 

With  respect  to  the  form  of  a  decree  in  a  creditors'  suit, — the 
Court  does  not  treat  the  decree  as  conclusive  *proof  of  the  debt.  It  [  ♦an  ] 
is  clear,  that  it  is  not  so  treated  for  all  purposes;  for  any  other 
creditor  may  challenge  the  debt,  Owens  v.  Dickenson  (i) ;  and  it  is 
equally  clear,  that,  in  practice,  the  executor  himself  is  allowed  to 
impeach  it.  If,  in  a  case  where  the  plaintiff  sues  on  behalf  of 
himself  and  all  the  other  creditors,  and  the  defendants,  who 
represent  the  estate,  do  not  admit  assets,  it  is  objected,  at  the 
hearing,  that  the  debt  is  not  well  proved, — the  Court  tries  the 
question  only  whether  there  is  sufficient  proof  upon  which  to  found 
a  decree ;  and,  however  clearly  the  debt  may  be  proved  in  the  cause, 
the  decree  decides  nothing  more  than  that  the  debt  is  sufficiently 
proved  to  entitle  the  plaintiff  to  go  in  to  the  Master's  office ;  and  a 
new  case  may  be  made  in  the  Master's  office,  and  new  evidence  may 
be  there  tendered.  The  real  question  is,  in  what  way  the  new  case 
is  to  be  tried,  or  what  is  the  course  to  be  pursued  in  the  Master's 
office? 

[His  Lordship  then  dealt  with  this  question  and  in  so  doing 
referred  at  great  length  to  the  proceedings  in  Rundell  v.  Lord 
hirers  (2),  and  then  continued  as  follows :] 

It  is  manifest,  therefore,  that  [in  Rundell  v.  Lord  Rivers]  the  [  3i9  ] 
Loan  Chancbllob  did  not  mean  to  decide  more  than  this ;  that  the 
Master,  who  had  admitted  the  bond  debts  as  *good,  refusing  the  [  *320  ] 
opposite  party  the  opportunity  of  impugning  them,  had  miscarried 
in  his  judgment.  The  Lord  Chancellor  decided  nothing  on  the 
nature  or  effect  of  the  evidence  to  be  given, — as  to  which  party 
should  be  called  on  to  give  evidence, — or  on  the  course  of  the 
investigation.  He  decided  only  that  the  Master  should  have 
entertained  the  question,  exercising  his  discretion  in  calling  on  the 
creditor  to  give,  where  the  creditor  is  in  a  condition  to  do  so,  such 
evidence  of  the  consideration  of  his  debt  as  may  be  necessary  to 
repel  any  adverse  implication  arising  out  of  the  case,  as  well  in 
respect  of  debts  on  bond  as  by  simple  contract.  I  do  not  understand 
the  LoBD  Chancellor  as  deciding  abstractedly  that  the  validity  of  a 

il)  M  E.  K.  195  (1  Or.  &  Ph.  48).  (2)  59  E.  E.  586  (11  L.  J.  Ch.  27). 
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Whitaker 

r. 
Wright. 


[  *m  ] 


debt  in  equity  is  to  be  investigated  upon  principles  different  from 
that  which  would  govern  the  right  at  law,  or  in  a  different  manner. 

In  the  case  before  me,  the  Master,  proceeding  upon  the  language 
of  the  Judgment  in  Rundell  v.  Lord  Rivers ,  required  some  proof  to 
be  given  of  the  consideration,  the  creditor  not  suggesting  any 
difficulty  in  giving  it,  but  simply  refusing  to  do  so.  The  Master 
having  required  him  to  do  something  more  than  he  had  done,  the 
plaintiffs  have  at  once  concluded,  that,  in  consequence  of  the 
evidence  elicited  by  the  cross-examination  of  the  attesting  witness, 
the  Master  would  throw  upon  the  obligee  the  onus  of  proving  a 
negative,  and  of  showing  that  the  consideration  of  the  bond  was  not 
usurious.  I  have  the  Master's  authority  for  saying  that  he  had  no 
such  intention,  and  that  he  had  decided  only,  upon  the  authority 
of  Rufidell  V.  Lard  Rivers,  that  he  was  bound  to  ascertain  the 
validity  of  the  bond,  not  deciding  what  the  creditor  should  do. 

Without  attempting  to  define  the  limits  of  t;be  discretion  given  to 
the  Master,  and  not  admitting  the  conclusion  that  Rundell  v.  Ijord 
Rivers  has  reversed  the  *  legal  position  of  the  parties,  or  that  such 
position  is  in  fact  altered,  I  am  forced  in  this  case  to  send  the  cause 
back  again  to  the  Master ;  for  if  I  were  to  allow  the  exceptions,  the 
case  must  go  again  to  the  Master,  in  order  that  the  defendants 
might  have  an  opportunity  of  making  that  defence  to  the  bond 
which  they  have  not  hitherto  been  called  upon  to  make,  in 
consequence  of  the  Master  having  required  something  more  of  the 
plaintiffs.  If  I  overrule  the  exceptions,  I  must  also  remit  the  case 
back  to  the  Master,  for  he  has  not  decided  that  the  bond  may  not 
constitute  a  good  charge  against  the  estate. 


Bemit  the  case  to  the  Master  to  review  his  report  (not  allowing 
the  exception),  and  reserve  the  costs. 


1843. 

/i'&.15,l«,17, 

18,  24. 

WlORAM, 

v.-c. 

[  326] 


DTJ   VIGIER  V.   LEE. 

(2  Hare,  326—341 ;  S.  C.  12  L.  J.  Ch.  345 ;  7  Jur.  299.) 

The  price  of  redeeming  the  mortgaged  premises  is  the  same  in  a  suit  by 
the  mortgagor  to  redeem  as  it  would  be  in  the  like  circumstances  in  a  suit 
by  the  mortgagee  to  foreclosure. 

If  the  debt  and  interest  are  secured  only  by  the  mortgage,  t<lie  mortgagee 
is  entitled  to  no  more  than  six  years*  arrear  of  interest,  aejnble. 

[This  case  was  partly  overruled  by  Hunter  v.  Nockolds  (1850) 
1  Mac.  &  G.  640,  and  in  further  part  by  Heath  v.  Pugh  (1881) 
6  Q.  B.  D.  845,  affirmed,  7  App.  Gas.  235,  and  the  principal  point 
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decided  in  the  case  is  now  superseded  by  87  &  88  Vict.  c.  57,  s.  8  :  see    Dn  Vioter 
In  re  Frisby  (1889)  48  Ch.  Div.  106,  59  L.  J.  Ch.  94,  61  L.  T.  682.         lee. 
The  only  part  of  the  judgment  remaining  untouched  which  appears 
to  be  of  possible  utility  is  the  following  general  observation,  which 
is  independent  of  the  facts  of  the  case. — 0.  A.  S. 

The  Yicb-Chamcellor,  in  the  course  of  his  judgment,  said :] 

I  think,  that  in  order  to  determine  the  price  of  redemption  upon  [  ^^^  ] 
a  bill  to  redeem  a  mortgage,  the  Court  ought  to  inquire  what  the 
terms  of  redemption  would  be  in  a  suit  to  recover  the  mortgage- 
money  out  of  or  by  means  of  the  charge  upon  the  land ;  and  if,  on 
the  result  of  that  inquiry,  the  Court  should  find  that  in  a  suit  for 
foreclosure,  or  other  suit  seeking  to  affect  the  land,  no  more  than 
six  years'  interest  would  be  recoverable  by  the  mortgagee,  I  think  it 
would  be  bound  to  fix  the  same  limit  in  determining  the  price  of  the 
redemption  in  a  suit  to  redeem.  So  far  I  feel  bound  to  reject,  or 
at  least  not  to  found  my  judgment  upon,  the  arguments  which 
have  been  relied  upon  by  the  plaintiffs. 


JONES  V.   HOWELLS.  i843. 

(2  Hare.  342—354 ;  S.  C.  12  L.  J.  Ch.  365  ;  affirmed,  15  L.  J.  Ch.  115.)         '*'^''^^^'  27. 
A  party  suing  as  executor  or  administrator  cannot  sustain  proceedings  to  J?^**' 


[  34^-2  ] 


recover  a  larger  sum  than  that  upon  which  the  probate  duty  is  calculated 

[Upon  the  point  mentioned  in  the  above  head-note  the  Vice- 
Chancbllob  said:] 

I  should  not  now  advert  to  it,  if  it  had  not  been  stated  in  argu-  [  .sr>4  j 
ment  that  the  practice  of  the  Vicb- Chancellor  of  England  was  to 
allow  a  cause  to  proceed  where  it  appeared  that  the  stamp  was  paid 
in  respect  of  a  smaller  sum  than  that  which  was  in  question  in  the 
cause,  but  to  compel  the  parties  to  procure  the  larger  stamp  before 
payment  of  the  fund  which  might  be  recovered.  I  find  upon  inquiry 
that  this  is  not  the  practice  in  that  branch  of  the  Court ;  and  that 
the  rule  laid  down  by  Lord  Brougham  in  KiUock  v.  Greg,  requiring 
the  party  to  show  that  he  represents  the  estate  to  a  sufficient 
amount  to  cover  his  claim,  is  the  rule  of  that  branch  of  the 
Court. 
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1843.  HILLER8D0N   v.   LOWE. 

/a«.^^3, 17,  ^2  Hare,  355—372;  S.  0.  12  L.  J.  Ch.  321 ;  7  Jur.  482.) 

Where  the  words  introducing  a  testamentary  gift  in  remainder  are 
repugnant  to  the  previous  gifts  and  to  the  general  scheme  of  the  will,  and 
introduce  a  capricious  and  irrational  construction  which  may  lead  to  an 
intestacy,  the  Court  may  modify  or  reject  those  words. 


WiGRAM, 

V.-C. 
[  355  ] 


The  testator,  John  Hillersdon,  by  his  will,  dated  in  1806,  after 
giving  to  J.  Lowe  and  another  all  his  real  and  personal  estate  and 
effects  (not  otherwise  thereby  disposed  of),  declared  the  trusts  thereof 
as  follows : 

Upon  trust,  during  the  life  of  my  nephew  John  Grove,  to  pay  the 
rents  and  annual  interest  thereof  unto  John  Grove ;  and  after  his 
death,  in  case  he  shall  leave  issue  one  or  more  son  or  sons,  then  to 
apply  the  rents  and  annual  interest  thereof  in  the  maintenance  of 
such  son  of  John  Grove,  as  for  the  time  being  shall  be  the  eldest 
son  or  only  son  of  John  Grove,  until  such  eldest  son  or  only  son 
shall  attain  the  age  of  twenty-one  years,  and  when  such  eldest  son 
or  only  son  of  John  Grove  shall  attain  the  age  of  twenty-one  years, 
then  to  convey,  assign,  transfer,  and  pay  my  said  real  and  personal 
estate  unto  such  eldest  son  or  only  son ;  but  in  case  John  Grove 
shall  leave  no  son  who  shall  survive  him  and  live  to  attain  the  age 
of  twenty-one  years,  then,  during  the  life  of  my  second  nephew 
Joseph  Grove,  to  pay  the  rents  and  annual  interest  of  my  said 
real  and  personal  estate  unto  Joseph  Grove  ;  and  after  the  death  of 
Joseph  Grove,  in  case  Joseph  John  Grove,  the  son  of  Joseph  Grove, 
shall  happen  to  survive  Joseph  Grove,  his  father,  then  to  pay  the 
rents  and  annual  interest  of  my  real  and  personal  estate  unto  Joseph 
[  *S56  ]  John  *Grove,  the  son,  during  his  life ;  and  after  the  decease  of  the 
survivor  of  them,  Joseph  Grove,  the  father,  and  Joseph  John  Grove, 
the  son,  in  case  Joseph  John  Grove,  the  son,  shall  leave  one  or 
more  son  or  sons  who  shall  survive  the  survivor  of  them,  Joseph 
Grove  and  Joseph  John  Grove,  the  son,  then  to  apply  the  rents  and 
annual  interest  thereof  in  the  maintenance  of  such  son  of  Joseph 
John  Grove,  the  son,  as  for  the  time  being  shall  be  the  eldest  son 
of,  or  only  son  of  Joseph  John  Grove,  the  son,  until  such  eldest  son 
or  only  son  shall  attain  the  age  of  twenty-one  years,  and  when  such 
eldest  son  or  only  son  shall  attain  the  age  of  twenty-one  years,  to 
convey,  assign,  transfer,  and  pay  my  said  real  and  personal  estate 
unto  such  eldest  son  or  only  son  of  Joseph  John  Grove,  the  son ; 
but  in  case  Joseph  John  Grove,  the  son,  shall  die  in  the  lifetime  of 
Joseph  Grove,  the  father,  without  leaving  issue  male,  who  shall 
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survive  Joseph  Grove,  the  father,  and  live  to  attain  the  age  of  hillkrsdon 
twenty-one  years,  and  Joseph  Grove,  the  father,  shall  die,  leaving  lowb. 
other  issue  one  or  more  son  or  sons,  then  to  apply  the  rents  and 
annual  interest  of  my  real  and  personal  estate  in  the  maintenance 
of  such  son  of  Joseph  Grove,  the  father,  as  for  the  time  being  shall 
be  the  eldest  son  or  only  son  of  Joseph  Grove,  the  father,  until  such 
eldest  son  or  only  son  shall  attain  the  age  of  twenty-one  years,  and 
when  such  eldest  son  or  only  son  shall  attain  the  age  of  twenty-one 
years,  then  to  convey,  assign,  transfer,  and  pay  my  real  and  per- 
sonal estate  unto  such  eldest  son  or  only  son ;  but  in  case  none  of 
them  John  Grove,  Joseph  Grove,  the  father,  and  Joseph  John  Grove, 
the  son,  shall  happen  to  leave  any  son  or  sons  who  shall  survive  the 
survivor  of  them  John  Grove,  Joseph  Grove,  and  Joseph  John  Grove, 
and  live  to  attain  the  age  of  twenty-one  years,  then,  during  the  life 
of  my  third  nephew  Henry  Grove,  to  pay  the  rents  and  annual 
interest  of  my  real  and  personal  estate  *unto  Henry  Grove ;  and  [  •357  ] 
after  the  death  of  Henry  Grove,  in  case  he  shall  leave  issue  one  or 
more  son  or  sons,  then  to  apply  the  rents  and  annual  interest  thereof 
in  the  maintenance  of  such  son  of  Henry  Grove,  as  for  the  time  being 
shall  be  the  eldest  son  or  only  son  of  Henry  Grove,  until  such  eldest 
son  or  only  son  of  Henry  Grove  shall  attain  the  age  of  twenty-one 
years,  and  when  such  eldest  son  or  only  son  of  Henry  Grove  shall 
attain  the  age  of  twenty-one  years,  then  to  convey,  assign,  transfer, 
and  pay  my  real  and  personal  estate  until  such  eldest  son  or  only 
son ;  but  in  case  none  of  them  John  Grove,  Joseph  Grove,  Joseph 
John  Grove,  and  Henry  Grove,  shall  happen  to  leave  any  son  or 
sons  who  shall  survive  the  survivor  of  them  John  Grove,  Joseph 
Grove,  Joseph  John  Grove,  and  Henry  Grove,  and  shall  live  to 
attain  the  age  of  twenty-one  years,  and  John  Grove  shall  leave 
issae  one  or  more  daughter  or  daughters,  who  shall  survive  the 
survivor  of  them  John  Grove,  Joseph  Grove,  Joseph  John  Grove, 
and  Henry  Grove,  then  from  and  after  the  death  of  the  survivor  of 
them  John  Grove,  Joseph  Grove,  Joseph  John  Grove,  and  Henry 
Grove,  and  of  their  issue  male  under  the  age  of  twenty-one  years, 
to  pay  all  the  rents  and  annual  interest  of  my  real  and  personal 
estate  for  the  maintenance  of  such  daughter  of  John  Grove,  as  for 
the  time  being  shall  be  the  eldest  daughter  or  only  daughter  of 
John  Grove,  until  such  eldest  daughter  or  only  daughter  shall 
attain  the  age  of  twenty-one  years  ;  and  when  such  eldest  daughter 
or  only  daughter  shall  attain  the  age  of  twenty-one  years,  then  to 
convey,  assign,  transfer,  and  pay  my  real  and  personal  estate  unto 
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HiLLEBSDON  such  eldest  daughter  or  only  daughter ;  but  in  case  there  shall  be 
Lowe.  no  such  issue  female  of  John  Grove,  then,  from  and  after  the 
decease  of  the  survivor  of  them  John  Grove,  Joseph  Grove,  Joseph 
*[  *3o8  ]  John  Grove,  and  Henry  Grove,  and  of  their  issue  *male  under  the 
age  of  twenty-one  years,  to  pay  all  the  rents  and  annual  interest  of 
my  real  and  personal  estate  for  the  maintenance  of  such  daughter 
of  Joseph  Grove,  as  for  the  time  being  shall  be  the  eldest  daughter 
or  only  daughter  of  Joseph  Grove,  until  such  eldest  daughter  or  only 
daughter  shall  attain  the  age  of  twenty-one  years ;  and  when  such 
eldest  daughter  shall  attain  the  age  of  twenty-one  years,  then  to 
convey,  assign,  transfer,  and  pay  my  real  and  personal  estate  unto 
such  eldest  daughter  or  only  daughter  of  Joseph  Grove ;  but  in  case 
there  shall  be  no  issue  female  of  Joseph  Grove,  then  from  and  after 
the  decease  of  the  survivor  of  them  John  Grove,  Joseph  Grove, 
Joseph  John  Grove,  and  Henry  Grove,  and  of  their  issue  male 
under  the  age  of  twenty-one  years,  to  pay  all  the  rents  and  annual 
interest  of  my  real  and  personal  estate  for  the  maintenance  of  such 
daughter  of  Joseph  John  Grove,  as  for  the  time  being  shall  be  the 
eldest  daughter  or  only  daughter  of  Joseph  John  Grove,  until  such 
eldest  daughter  or  only  daughter  shall  attain  the  age  of  twenty-one 
years ;  and  when  such  eldest  daughter  or  only  daughter  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign,  transfer,  and 
pay  my  real  and  personal  estate  unto  such  eldest  or  only  daughter 
of  Joseph  John  Grove  ;  but  in  case  there  shall  be  no  issue  female  of 
Joseph  John  Grove,  then  from  and  after  the  decease  of  the  survivor 
of  them  John  Grove,  Joseph  Grove,  Joseph  John  Grove,  and  Henry 
Grove,  and  of  their  issue  male  under  the  age  of  twenty-one  years, 
to  pay  all  the  rents  and  annual  interest  of  my  real  and  personal 
estate  for  the  maintenance  of  such  daughter  of  Henry  Grove,  as 
for  the  time  being  shall  be  the  eldest  daughter  or  only  daughter  of 
Henry  Grove,  until  such  eldest  or  only  daughter  shall  attain  the 
age  of  twenty-one  years;  and  when  such  eldest  or  only  daughter 
[  "ssQ  ]  shall  attain  the  age  of  twenty-one  years,  then  "^to  convey,  assign, 
transfer,  and  pay  my  real  and  personal  estate  unto  such  eldest  or 
only  daughter  of  Henry  Grove. 

The  testator  then  proceeded  to  direct  that  John  Grove,  Joseph 
Grove,  Joseph  John  Grove  and  Henry  Grove  and  their  issue  male 
and  the  husbands  of  their  issue  female,  entitled  to  the  rents  and 
annual  interest  or  to  the  conveyance  and  assignment  of  the  real 
and  personal  estate,  should,  within  twelve  months  after  so  becoming 
entitled,  take  the  name  and  arms  of  Hillersdon,  or  in  default  thereof 


VOL.  LXh.]  1848.     CH.     2  HARE,  359— 860.  129 

that  the  person  or  persons  who  would  be  entitled  in  case  the  person  Hillebsdon 
or  persons  neglecting  the  same  were  then  dead,  should,  upon  lows. 
complying  with  such  directions,  take  and  receive  the  said  rents, 
interest,  or  conveyance  and  assignment  in  the  same  manner  as  if 
the  person  or  persons  neglecting  to  take  and  use  the  same  was 
or  were  then  dead  without  issue,  and  he  gave  and  devised  and 
bequeathed  the  same  accordingly. 

The  testator  then  proceeded,  *'  But  in  case  none  of  them,  John 
Grove,  Joseph  Grove,  Joseph  John  Grove  and  Henry  Grove  shall 
happen  to  leave  issue  male  or  female  who  shall  survive  the  survivor 
of  John  Grove,  Joseph  Grove,  Joseph  John  Grove  and  Henry 
Grove,  and  live  to  attain  the  age  of  twenty-one  years,  or  if  they 
John  Grove,  Joseph  Grove,  Joseph  John  Grove,  and  Henry  Grove 
or  their  issue,  when  and  as  they  shall  respectively  become  entitled 
to  the  rents  and  annual  interest,  or  to  a  conveyance,  assignment 
and  transfer  of  my  real  and  personal  estate,  or  within  twelve 
months  afterwards,  shall  omit,  neglect,  or  decline  to  take  and  use 
my  name  and  arms  in  the  manner  hereinbefore  directed,  then  upon 
trust,  and  I  give,  devise  and  bequeath  my  said  real  and  personal 
estate  and  effects  unto  and  amongst  all  and  every  of  my  nieces,  the 
daughter  and  daughters  of  my  sister  Louisa  Grove,  and  all  and 
*every  the  child  and  children  male  and  female  of  such  my  nieces  [  *360  ] 
who  shall  be  living  at  the  time  of  my  death,  and  to  his,  her,  and 
their  heirs,  executors  and  administrators  for  ever,  equally  share 
and  share  alike,  to  take  as  tenants  in  common,  and  not  as  joint 
tenants,  and  I  direct  my  trustees,  &c.,  to  convey,  assign,  transfer 
and  pay  the  same  accordingly."  And  he  appointed  his  said 
tmstees,  and  John  Grove,  his  executors. 

The  testator  died  in  1807,  leaving  the  said  John,  Joseph,  Joseph 
John  and  Henry,  and  also  some  daughters  of  Louisa,  surviving. 
The  residuary  estate  of  the  testator  consisted  of  freehold,  copyhold, 
and  leasehold  estates,  and  of  stock  in  the  public  funds.  John 
Grove  took  the  name  and  arms  of  Hillersdon,  and  received  the 
rents  and  interest  until  his  death.  He  died  in  1889,  leaving  the 
plaintiff,  his  only  son  (who  had  previously  attained  his  age  of 
twenty-one)  surviving.  The  bill  was  filed  by  the  plaintiff  after  the 
death  of  his  father,  praying  that  the  trustees  might  be  decreed 
absolutely  to  convey,  surrender,  and  assign  the  said  estates  unto 
the  use  of  the  plaintiff,  his  heirs,  executors,  administrators,  and 
adsigns  respectively,  and  to  transfer  the  said  stock  to  him,  for  his 
own  use  and  benefit. 

B«E. — VOL.  Lxn.  9 
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HiLLBRSDON       At  the  hearing  the  question  arose  whether  the  two  nephews, 
Lowe.       Joseph  Grove  and  Joseph  John  Grove,  were  necessary  parties  to 
the  suit,  and  the  case  was  argued,  first,  on  the  point  of  parties,  and 
then,  by  direction  of  the  Court,  on  the  construction  of  the  will. 


Mr.  Kenyan  Parker  and  Mr.  Haldane,  for  the  plaintiff. 


*  ♦   « 


[  361  ]  3/^^  j^Q^^  3£^    Roupell,  Mr.  Lovat,  Mr.  CampbeU,  Mr.  Bacon, 

Mr.  Wood,  Mr.  Renshaw,  Mr.  Grove,  and  Mr.  Wilkinson,  appeared 
for  the  several  defendants. 

[The  arguments  of  counsel  sufiQciently  appear  in  the  judgment. 

Lord  Stamford  v.  Hobart{i),  Papillon  v.  Voice  (2),  Jenkins  v. 
Herries  (3),  and  other  cases  were  cited,  but  were  not  referred  to  in 
the  judgment.] 

Thb  Vicb-Chancbllor  : 

The  plaintiff,  in  this  case,  claims  an  absolute  interest  in  the 
estates  which  are  the  subject  of  the  gift,  upon  the  ground  that  he 
has  performed  the  two  conditions  which  are  annexed  to  such  gift  to 
him — one  being  that  he  should  survive  his  father,  John  Grove,  and 
the  other  that  he  should  attain  the  age  of  twenty-one.  The  plaintiff 
relies  upon  the  simple  words  which,  he  contends,  direct  that,  in 
case  he  should  attain  twenty-one  and  survive  his  father,  the  trustees 
shall  convey  to  him  the  real  estate  in  fee.  On  the  other  Ijand,  the 
special  words  used  in  the  will  to  describe  the  event  on  which  other 
parties  are  to  take,  are  relied  upon  as  excluding  the  absolute 
interest  of  the  plaintiff.  The  defendants  have  argued  that  although 
the  plaintiff,  surviving  his  father  and  attaining  twenty-one,  has 
acquired  some  present  interest  in  the  property,  yet,  in  the  event  of 
his  not  surviving  the  survivor  of  the  three,  or  in  the  event  of  no 
son  of  some  one  of  them  surviving  the  survivor  of  the  three,  the 
estate  is  given  over.  The  persons  interested  in  this  view  of  the 
[  ♦362  ]  question  are  Henry, — any  son  *Henry  may  have, — the  daughters, 
if  any,  of  John  Grove,  Joseph  Grove,  and  Joseph  John  Grove,  and, 
lastly,  the  daughters  of  Louisa,  to  whom  the  estate  is  given  by  the 
ultimate  limitations  in  the  will,  provided  others  do  not  take. 

In  order  to  explain  the  view  which  I  take  of  this  case,  I  shall  first 
advert  to  that  clause  which,  as  I  have  said,  describes  the  event  on 
which  Henry  is  to  take ;  and  without  saying  what  the  construction 

(1)  3  Br.  p.  0.  31.  (3)  20  R.  B.  272  (4  Madd.  82). 

(2)  2  P.  Wms.  471. 
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of  that  clause  taken  with  the  whole  will  is,  I  think  it  can  admit  Hillersdon 

of  no  doubt  (and,  in  fact,  it  was  conceded  in  argument),  that  if  the       lowb. 

words  which  describe  the  events  upon  which  the  gift  to  Henry  is  to 

take  effect  were  omitted,  the  direction  to  the  trustees  to  convey, 

transfer,  assign,  and  pay  the  real  and  personal  estate  of  the  testator 

to  the  first  son  of  John  who  should  survive  his  father,  and  attain 

twenty-one,  is  sufficient  to  give  and  would  give  to  such  son  of  John 

an  absolute  interest  in  the  real  and  personal  estate.     I  think  it  is 

equally  dear,  that,  if  the  words  which  describe  the  event  upon 

which  the  gift  to  Henry  is  to  take  effect  stood  alone,  these  words 

would  entitle  Henry  to  claim  an  interest  in  the  testator's  estate, 

unless  a  son  of  any  one  of  his  three  nephews,  John,  Joseph,  and 

Joseph  John,  should  survive  the  survivor  of  such  three  nephews, 

and  attain  the  age  of  twenty-one.     The  plaintiff,  however,  says 

that,  taking  the  latter  clause,  not  alone,  but  in  connection  with  the 

whole  will,  the  intention  is  clearly  expressed  that  the  trustees  are 

to  convey,  assign,  and  pay  the  real  and  personal  estate  absolutely 

to  a  son  of  John,  surviving  him,  and  attaining  twenty-one,  and  that 

such  conveyance,  assignment,  and  payment  will  supersede  all  the 

subsequent  directions  in  the  will.     He  says  that  the  gifts  to  Joseph 

and  Joseph  John,  and  their  sons,  are  made  by  way  of  substitution 

of  the  estate  given  to  him,  the  plaintiff,  only  in  case  John  Grove 

^should  leave  no  son  who  should  survive  him,  and  live  to  attain       [  *368  ] 

twenty-one ;  and  that,  inasmuch  as  that  event  has  happened,  the 

gift  to  Joseph,  and  the  other  parties,  can  never  take  effect,  and  that 

the  estate  to  himself  has  therefore  become  absolute.    He  contends, 

in  effect,  that  the  scheme  of  the  will  is  to  retain  the  estate  in  the 

hands  of  the  trustees  until  such  son  of  John  should  take,  or,  failing 

such  son,  until  some  other  person,  described  in  the  will,  should  be 

entitled  to  call  for  a  conveyance  or  assignment,  and  that  the  first 

person  who  should  so  become  entitled  was  intended  to  take  the 

estate  absolutely. 

I  am  clearly  cf  opinion  with  the  plaintiff,  upon  the  gifts  in  the 
will  preceding  lliat  to  Henry,  unless  the  clause  describing  the 
events  upon  which  Henry  is  to  take  is  sufficient  to  control  the 
antecedent  words  of  the  will.  The  plaintiff's  construction  is 
according  to  the  natural  import  and  effect  of  the  words  of  the  will, 
and  is  fortified  by  the  consideration  that  the  direction  to  the 
trustees  to  convey  and  assign  to  different  persons  mentioned  in  the 
will,  necessarily  supposes  that  no  conveyance  or  assignment  can 
bave  been  previously  executed.    The  difficulty  of  the  plaintiff  is  in 

9—2 
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HiLLBRBDON   recoiiciling  his  construction  with  the  clause  which,  according  to 
LowK.        the  defendants'  argument,  gives  the  estate  over  to  Henry  in  the 
event  specified. 

Upon  the  question  what  effect  (if  any)  that  clause  should  have 
upon  the  gift  to  the  plaintiff,  different  views  have  been  presented 
to  me  by  different  parties  opposing  the  plaintiff's  claim  to  an 
absolute  interest.  All  agree  in  contending  that  the  plaintiff's 
construction  of  the  will  is  erroneous ;  but  they  differ  widely  in  their 
views  of  what  its  effect  should  be.  On  behalf  of  the  sisters  of  the 
[  ^36^  ]  plaintiff,  it  has  been  contended  that  the  "^clause  in  question  reduces 
the  plaintiff's  interest  to  an  estate  for  life,  giving  estates  in 
remainder  for  life,  by  implication,  to  Joseph  and  Joseph  John,  in 
the  event  of  the  plaintiff's  dying  in  the  lifetime  of  Joseph  and 
Joseph  John,  and  of  the  survivor  of  them,  and  requiring  the  Court 
to  respite  the  conveyance,  assignment,  and  payment,  which  the 
will  directs,  during  the  lives  of  Joseph  and  Joseph  John,  and  the 
survivor. 

On  the  other  hand,  Henry,  and  the  children  of  Louisa  and  other 
parties  opposing  the  plaintiff,  have  admitted  that  the  plaintiff  is 
entitled  to  call  for  a  conveyance  and  transfer  of  the  entire  interest, 
but  contend  that  the  instrument  of  conveyance  should  contain  a 
proviso  for  determining  the  plaintiff's  interest  in  the  event  of  the 
son  of  any  of  the  three  nephews  surviving  the  survivor  of  them, 
and  attaining  twenty>one;  and  that  the  Court  must  secure  the 
personal  estate  until  the  event  shall  be  determined.  On  this  point, 
with  respect  to  which  the  defendants  thus  differ,  I  have  no  hesita- 
tion in  saying  I  think  the  argument,  which  requires  me  to  give  the 
plaintiff  a  life  estate  only,  and  to  imply  life  estates  to  Joseph  and 
Joseph  John,  and  to  respite  the  conveyance,  assignment,  and  pay- 
ment, cannot  be  supported.  The  direction  to  convey  and  transfer, 
taken  alone,  is  (as  I  have  already  intimated)  a  direction  to  pass  the 
absolute  interest.  Construing  that  direction  according  to  the  legal 
as  well  as  natural  import  of  the  words,  it  must  carry  the  entire 
interest.  What  is  there  to  limit  the  plaintiff's  estate  to  an  estate 
for  life  ?  His  death  will  not  give  the  estate  over.  It  is  given  over, 
not  on  his  death,  but  only  in  case  none  of  the  nephews  named 
should  have  a  son  surviving  such  three  nephews.  His  estate,  the 
defendants  admit,  may  continue  after  his  own  death,  and  ultimately 
become  absolute,  by  reason  of  one  of  the  sons  surviving  the  survivor 
[  ♦SGS  ]  of  the  nephews.  And  if  I  should  *give  a  life  interest  only  to  the 
plaintiff,  and  he  should  die,  leaving  Joseph  or  Joseph  John,  upon 
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what  principle  can  1  give  life  estates  in  remainder  to  them  by  Hillbbsdok 
implication  ?  The  testator  has  given  them  express  estates,  not  by  lows. 
way  of  remainder,  but  in  case  John  Grove  shall  leave  no  son  who 
shall  sarvive  him  and  attain  twenty- one  years  of  age.  Nor,  if  I 
were  to  give  the  plaintiff  a  life  estate  only,  is  there  any  thing  in  the 
will  to  carry  the  estate  to  any  other  person  during  the  lives  of 
Joseph  and  Joseph  John  and  the  survivor,  if  either  of  them  should 
outlive  the  plaintiff.  Again,  if  1  respite  the  conveyance,  assign- 
ment, and  payment  during  the  lives  of  Joseph  and  Joseph  John, 
what  interest  can  the  plaintiff  claim  in  the  interval  ?  There  is  no 
gift  to  him  except  in  the  direction  to  convey,  assign,  transfer,  and 
pay.  The  effect  of  the  argument  I  am  now  considering  would, 
therefore,  be  to  create  intestacies,  against  which  the  will  itself 
provides.  And  why  should  I  do  this  ?  If  the  testator,  according 
to  the  true  construction  of  his  will,  has  given  his  estate  to  Henry, 
and  a  son  of  Henry,  in  the  event  of  the  plaintiff,  or  some  other  son 
of  one  of  the  three  nephews  not  surviving  them, — why  should  the 
Court  depart  from  the  mode  of  giving  effect  to  this  intention,  in  the 
manner  pointed  out  by  the  will,  namely,  by  executory  devise,  and 
which,  if  the  intention  be  made  out,  is  effectual  for  the  purpose, 
and  avoids  the  inconvenience  which  the  contrary  argument  would 
introduce.  Admitting  that,  according  to  the  construction  I  have 
suggested,  there  may  be  some  contingencies  in  some  events  not 
folly  provided  for,  there  is  nothing  in  that  aspect  of  the  case  to 
justify  the  Court  in  giving  a  preference  to  the  defendants'  argument. 

The  observations  I  have  made  have  been  applied  only  to  the 
clause  descriptive  of  the  event  upon  which  Henry,  and  a  son  of 
Henry,  are  to  take  ;  but  they  apply  to  each  *successive  clause  in  [  *366  ] 
the  will,  in  which  the  estate  is  given  over  in  terms  similar  {mutatia 
mutandis).  I  conclude,  therefore,  that  the  plaintiff  is  entitled  to  a 
conveyance  of  the  whole  interest,  and  that  he  is  entitled  now  to  call 
for  such  conveyance  ;  and  the  only  question  is,  whether  it  is  to  be 
absolute  or  subject  to  an  executory  limitation  over,  in  the  event  of 
there  being  no  son  of  any  of  the  three  nephews  surviving  them, — 
the  Court,  in  the  latter  case,  securing  the  personal  estate  until  the 
event  shall  be  determined. 

Now,  I  do  not  mean  to  deny  the  right  of  a  testator  to  be 
capricious  in  the  disposition  of  his  property,  but  where  a  plain, 
umple,  and  rational  scheme  for  the  disposition  of  property,  is 
made  by  a  testator  in  one  part  of  his  will,  and  a  clause  (certainly 
not  of  inflexible  construction)  afterwards  occurs,  which,  according 
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HiLLRRSDON   to  006  coDstructioii  of  it,  subverts  that  scheme,  and  disappoints  the 
LowK.        primary  objects  of  the  testator's  bounty;  and  that,  without  any 
cause  assigned  by  the  testator,  or  discoverable  by  the  ingenuity  of 
counsel,  it  is  clearly  the  duty  of  the  Court  to  examine  it  with  care, 
and  to  see  whether,  by  any  reasonable  construction,  of  which  its 
words  are  fairly  susceptible,  it  may  not  be  reconcilable  with  that 
scheme  of  the  will,  about  which,  when  separately  considered,  no 
question  can  arise.      In   this   case   the  intention  ascribed  to  the 
testator    by   the    defendants'   argument  is  most  capricious    and 
irrational.     I  will   take   a   single  example.      The  objects  of  the 
testator's  bounty  are, — Ist,  John ;  2nd,  sons  of  John ;  8rd,  Joseph  ; 
4th,  Joseph  John;   5th,  sons  of  Joseph  John;  6th,  Henry;  and 
7th,  Henry  and  his  male  issue.     Now,  any  thing  which,  upon  the 
failure  of  an  estate  given  to  one  of  those,  should  give  the  estate 
over  to  the  other  next  in  succession  is  intelligible ;  but  a  clause, 
which  arbitrarily  determines  the  estate  of  any  of  them,  without 
[  *367  ]       reference  to  the  interest  *of  the  others,  must  excite  a  doubt  as  to 
the  accuracy  of   the   expression,  unless  that  expression  be  very 
clear  and  precise.     The  plaintiff,  next  to  John,  was  the  first  object 
of  the  testator's  bounty.     By  the  events  of  surviving  his  father 
and  attaining  twenty-one,  he  becomes  entitled  to  the  estate :  but  of 
necessity  he  excludes  all  the  other  nephews.     The  plaintiflF,  I  will 
suppose,  has  a  family ;  he  calls  for  and  obtains  a  conveyance  of 
the  estate,  which   the  trustees  are  directed   to  make,— he  dies, 
leaving  a   family  and  Joseph   and  Joseph  John  surviving  him. 
Now,  what  is  the  effect  of    the  conveyance?     Does  his   death 
determine  his  estate  ?     Certainly  not.     Nothing  can  be  more  clear 
than  that,  if  an  estate  be  given  to  a  person,  with  a  limitation  over 
on  a  certain  event,  the  first  estate  is  absolute,  unless  that  event 
happens.     Notwithstanding  the  plaintiff  dies,  the  estate  remains  in 
his  family,  and  will  go  either  to  his  heir-at-law,  or  to  his  devisee, 
or  in  any  way  in  which  he  may  dispose  of  it,  subject  only  to  the 
question,  whether  it  will  not  go  over  according  to  the  devise  in  the 
events  described  by  that  which  is  stated,  as  being  an  executory 
limitation.     The  death  of  the  plaintiff  in  the  lifetime  of  Joseph,  or 
Joseph  John,   does  not   therefore,   in   this   view,   determine   the 
plaintiff's  estate;  but  a  certain  event  may  happen  which  would 
determine  it,  and  that  not  in  favour  of  any  of   the  objects  who 
come  next  in  the  distribution  of  the  testator's  bounty.     The  estate 
would  continue  as  part  of  the  plaintiff's  estate,  until  it  was  seen 
whether  a  son  of  John,  other  than  the  plaintiff,  or  a  son  of  Joseph, 
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or  a  son  of  Joseph  John,  should  survive  the  survivor  of  the  three  Hillebsdon 
nephews,  and  attain  the  age  of  twenty-one ;  in  that  case  the  estate  lowe. 
will  not  go  over  to  Henry,  but  will  remain  absolute  in  the  plaintiff. 
The  proposition  is  not  that  the  plaintiff  must  himself  survive 
Joseph  and  Joseph  John,  in  order  that  the  estate  may  become 
absolute,  but  that  some  one  of  the  excluded  parties  may  *do  so,  [  *368  ] 
and  that  will  give  him  the  estate  absolutely.  The  question 
whether  the  plaintiff's  estate  is  to  become  absolute  is  not  made  to 
dei^end  on  whether  he  himself  shall  survive  them,  but  whether  one 
of  those  persons  who  cannot,  by  any  possibility,  touch  the  estate  at 
all,  shall  survive  them.  I  think  it  is  quite  impossible  that  could 
have  been  the  intention  of  the  testator.  He  could  not  have 
intended  that  the  interest  of  the  plaintiff  in  the  estate  should  be 
contingent  on  persons  surviving  the  survivor  of  the  three  nephews, 
where  the  persons  so  surviving  were  not  only  to  take  nothing  in 
the  estate  on  the  happening  of  that  event,  but  whose  chance  of 
succession  to  the  estate  was  for  ever  excluded  by  the  events  which 
bad  happened. 

The  only  question  is,  whether  the  testator  has  left  light  enough 
in  this  case  to  guide  the  Court  in  endeavouring  to  preserve  his  real 
intention.  In  order  to  get  at  his  meaning,  I  have  gone  back  to  the 
clause  in  which  the  form  of  expression,  on  which  the  question 
arises,  occurs  for  the  first  time.  It  is  in  the  devise  to  the  eldest  son 
of  Joseph  John  (i), — "  after  the  decease  of  the  survivor  of  them, 
Joseph  Grove,  the  father,  and  Joseph  John  Grove,  the  son,  in  case 
Joseph  John  Grove,  the  son,  shall  leave  one  or  more  son  or  sons 
who  shall  survive  the  survivor  of  them,  Joseph  Grove,  the  father, 
and  Joseph  John  Grove,  the  son."  The  expression  is  there  very 
aocorate,  Joseph  and  Joseph  John  take  only  life  estates :  and  the 
testator  did  not  by  the  form  of  expression  interfere  with  any  estate 
previously  given.  He  then  proceeds  in  like  manner,  substituting 
one  estate  for  another  to  the  sons  of  Joseph,  and  the  sons  of  Joseph 
John,  contingently  upon  their  surviving  individuals  named,  and 
attaining  the  age  of  twenty-one,  provided  those  individuals  *do  not  [  *369  ] 
themselves  become  entitled  to  the  estates,  but  not  otherwise  ;  and 
in  no  case  does  the  estate  given  contingently  to  any  of  these  parties 
interfere  with  any  estate  previously  given,  until  he  arrives  at  the 
clause  describing  the  event  in  which  the  estate  is  given  to  Henry. 
And  I  may  observe  that  throughout  the  will  the  same  care  is  taken 
not  to  interfere  with  one  estate  by  the  substitution  of  another  for 

(1)  Supra,  p.  126. 
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HiLLEKSDON  it,  Bxcept  wher6  the  testator  uses  the  expression,  ''  survive  the 
Lowe.  survivor,**  which  occurs  in  the  clause  I  am  now  considering. 
Adverting  to  this,  and  to  the  use  first  made  of  that  form  of 
expression,  I  cannot  but  think  that  the  testator,  in  the  clause 
describing  the  events  in  which  Henry  was  to  take,  has  intended 
only  to  describe  the  failure  of  the  previous  contingent  gifts  in 
the  will. 

The  testator  had  so  disposed  of  his  property  that  there  could  be 
no  intestacy,  unless  none  of  the  three  sons  should  leave  a  son  who 
should  survive  him,  and  attain  the  age  of  twenty-one.  If  any  one 
of  the  three  left  a  son  surviving  him,  and  who  attained  the  age  of 
twenty-one,  the  property  was  completely  disposed  of ;  and  the 
testator  had  then  only  to  dispose  of  the  property  in  the  event  of 
none  of  the  three  having  left  a  son  who  should  survive  his  father, 
and  attain  the  age  of  twenty-one.  Now,  at  the  time  of  making  the 
will,  John,  Joseph,  and  Joseph  John,  were  all  living,  and  it  was 
uncertain  in  what  order  they  would  die :  but,  according  to  the 
contingent  dispositions,  the  survivor  of  them,  whoever  he  might 
be,  might  have  a  son,  who,  by  surviving  him,  and  attaining 
twenty-one,  would  become  entitled  to  the  estate.  The  testator 
then  addressing  himself  by  anticipation  to  this  case  of  intestacy, — 
to  a  state  of  things  not  existing  at  the  time  of  the  will,  that  is, 
assuming  some  two  of  his  nephews  to  have  died  without  having 
left  a  son  who  should  attain  twenty-one,  and  that  the  survivor^ 
[  *370  ]  whoever  *he  might  be,  had  also  died  without  leaving  a  son  who 
should  survive  him,  and  attain  twenty-one, — makes  use  of  the 
language  on  which  the  question  arises, — language  which  would  be 
accurate  if  the  events  had  actually  happened,  which  the  testator 
supposes,  but  is  certainly  not  accurate  without  that  explanation. 
The  testator's  meaning  is,  if  all  his  three  nephews  should  die 
without  leaving  a  son  who  should  survive  his  parent,  and  attain 
twenty-one,  then  the  estate  should  go  to  Henry. 

I  think  I  am  justified  in  giving  this  construction  to  the  will,  on 
several  grounds:  The  opposite  construction  is  capricious  and 
irrational;  and  it  subverts  that  scheme  of  the  will,  which  is 
expressed  in  clear  and  unambiguous  language  in  all  other  parts  of 
it ;  it  would  also  render  the  direction  to  the  trustees  to  convej', 
transfer,  and  pay,  except  in  a  single  instance,  incapable  of  execu- 
tion ;  whereas  it  is  capable  of  complete  execution  upon  the  principle 
that  the  estates  are  given  by  way  of  substitution.  There  is  also  the 
theory  which  I  have  founded  on  the  antecedent  language, — that  the 
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testator  himself  supposes  events  to  have  happened  which  have  not  Uillebsdok 
taken  place,  and  has,  therefore,  contemplated  a  state  of  things  lowe. 
which  does  not  exist.  I  may  mention  another  ground,  which 
though  of  little  weight  alone,  yet  fortifies  this  view  of  the  case, — 
when  the  testator  comes  to  the  limitations  to  daughters  he  refers  to 
his  former  disposition,  and  describes  the  events  which  would  leave 
the  estates  undisposed  of,  as  occurring  '*  after  the  decease  of  the 
survivor  of  them,  the  said  John,  Joseph  John,  and  Henry,  and  of 
their  issue  male  under  the  age  of  twenty-one."  After  a  gift  to  issue 
coming  within  a  special  description,  a  reference  to  such  issue,  by 
the  general  term  of  issue  male,  would,  on  the  general  rule  of 
constroction,  be  regarded  merely  as  an  *inaccurate  reference  to  [  ♦371  ] 
what  had  gone  before,  and  meaning  the  same  thing ;  but  I  am 
satisfied  that  the  testator  here  meant  to  describe  the  estates,  which 
he  supposed  he  had  previously  given  in  certain  events  ;  and  that  he 
intended  to  point  out  that  the  taking  effect  of  the  estates  he  was 
then  giving  depended  on  the  failure  of  issue  male  of  the  three 
nephews  attaining  twenty-one. 

In  giving  to  this  will  the  construction  that  I  feel  bound  to  give, 
and  according  to  which  the  plaintiff  takes  an  absolute  interest, 
the  testator's  unequivocal  directions, — that  the  trustees  shall 
convey,  assign,  transfer,  and  pay  over  the  real  and  personal 
estate, — have  their  full  effect,  which,  if  the  opposite  construction 
were  admitted,  they  could  not  have.  I  give  those  estates  to  the 
persons, — in  the  order, — upon  the  contingencies, — ^and  for  the 
estates  and  interests  mentioned  in  the  will,  according  to  the 
literal  and  proper  import  of  the  words.  I  do  this  with  reference 
to  those  parts  of  the  will  which  contain  the  primary  intentions 
of  the  testator,  in  which  the  directions  are  simple,  and  the  purpose 
is  clear;  and  in  which,  therefore,  the  chance  of  his  having  failed 
correctly  to  express  his  meaning  is  the  least.  In  giving  effect  to 
this  part  of  the  will,  I  avoid  the  intestacies  and  incongruities  which 
I  have  pointed  out  as  the  consequences  of  the  construction  urged 
by  the  defendants,  and  I  modify  the  testator's  words  in  that  part 
of  his  will  in  which  his  directions  are  the  most  complex,  and  the 
chance  of  inaccuracy  of  expression  is  therefore  greatest.  Language, 
which  I  cannot  give  effect  to  in  its  literal  import,  without  imputing 
to  the  testator  the  most  capricious,  if  not  inconsistent,  intentions, 
I  modify — so  as  to  avoid  those  consequences — but  without  any 
direct  violence  to  the  clause  in  which  that  language  is  found. 
Admitting  that,  between  two  inconsistent  clauses  in  a  will,  the 
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HiLLERSDON   last  shoulcl  prevail,  it  is  a  sound  rule  of  construction,  that  *an 
Lowe.        intention  plainly  declared   shall  not  be  avoided  by  subsequent 
[  •372  ]       words  of  doubtful  import,  which  are  not  necessarily  irreconcilable 
with  the  intention  first  expressed. 

The  difficulty  arises,  in  this  case,  from  a  cause  which  is  fertile 
in  producing  litigation.  If  a  testator,  having  made  a  disposition 
of  his  property  on  a  certain  event,  would  be  content  with  simply 
saying  that,  "  failing  that  gift,"  he  gave  it  over  to  some  ulterior 
object  of  bounty,  or  if  he  would  repeat  in  terms  what  he  had  said 
before,  he  would  seldom  fail  in  e£fecting  his  intention.  The 
difficulties  commonly  occur  when,  after  making  a  disposition  of 
a  complicated  nature,  the  testator,  intending  to  make  another 
disposition  if  the  first  should  fail,  but  neither  simply  stating 
that  intention,  nor  taking  the  pains  to  repeat  the  exact  words, 
endeavours  to  give  an  abstract  of  the  former  gift.  The  want 
of  correspondence  between  the  words  describing  the  limitations 
over,  and  those  which  define  the  previous  estates,  is  a  source  of 
numerous  suits,  although  morally  the  intention  is  clear, — being, 
in  point  of  fact,  only  to  give  the  estate  over  in  the  event  of  the 
previous  limitation  not  taking  effect;  and  the  whole  tendency  of 
the  modern  decisions  is  so  to  construe  them.  In  the  case  of 
Ellicombe  v.  Gompertz{i),  the  gift  was  to  particular  grandchildren, 
and  failing  all  grandchildren,  then  over;  but  Lord  Cottbnhah 
construed  the  latter  gift  as  a  mere  inaccurate  mode  of  referring 
to  the  former. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  take  the  estates 
absolutely,  and  the  decree  must  be  to  that  effect. 


1843. 

Feb.  20,  27, 

28. 

WlORAM, 
V.-C. 
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BURGE   V.  BRUTTON. 

(2  Hare,  373—380  ;  S.  C.  12  L.  J.  Ch.  368 ;  7  Jur.  988.) 

An  executor  who  acts  as  solicitor  in  a  cause,  in  which  he  is  a  party  in  his 
representative  character,  though  he  is  only  allowed  personally,  as  against 
the  estate,  such  costs  as  he  actually  pays,  held  entitled  to  be  allowed,  a:> 
against  the  estate,  that  proportion  of  the  whole  costs  which  his  town  agent 
in  the  cause  was  entitled  to  receive. 

The  representative  of  a  deceased  executor,  in  accounting  for  the  executor's 
receipts  of  the  trust  estate, — held  not  to  be  entitled,  by  way  of  discharge,  to 
the  amount  of  a  debt  owing  to  the  executor  and  his  partner  jointly  from 
his  testator,  without  evidence   of  retainer  of  the  debt  by  the  executor 


(1)  45  R.  B.  234  (3  My.  &  Cr.  127). 
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in  bis  lifetime :  the  amount  can  only  be  claimed  as  a  debt  against  the        Bubge 
estate  (1).  v. 

An  executor  is  not  entitled  to  be  allowed  the  costs  of  a  suit  in  respect  of      Bbutton. 
the  estate,  prosecuted  by  a  solicitor  whom  he  did  not  employ  :  the  solicitor 
himself  is  the  party  to  apply  for  costs,  as  a  lien  on  the  fund  which  he  has 
recovered. 

Eleanor  Cornbtt,  by  her  will,  made  in  1814,  appointed  John 
Brutton  and  another,  her  executors.  Brutton  was  in  partnership 
with  Mr.  H.  M.  Ford,  as  solicitor,  at  Exeter,  and  they  were  the 
solicitors  of  the  testatrix.  The  testatrix  died  in  1816,  and  her  will 
was  proved  by  Brutton  alone,  the  other  executor  having  renounced. 
At  the  time  of  the  death  of  the  testatrix,  a  suit  for  redemption 
(Chaplin  v.  Comett)  was  pending  against  her ;  and  after  her  death, 
Brutton,  as  her  personal  representative,  was  made  a  party  to  the 
suit  by  revivor.  Brutton  and  Ford  continued  to  act  as  solicitors  in 
the  defence  of  the  suit,  and  in  the  other  business  of  the  testatrix's 
estate,  until  1818,  when  Brutton  became,  from  illness,  incapable 
of  transacting  business.  In  1820,  the  family  of  Brutton  entered 
into  an  arrangement  with  Ford,  by  which  the  latter  became  the 
purchaser  of  Brutton's  share  in  the  partnership  business.  Ford 
thenceforward  acted  as  solicitor  for  the  defendant  in  the  suit. 
Brutton  died  in  1827,  and  administration,  with  his  will  annexed, 
was  granted  to  the  defendant  Margaret  Brutton,  his  daughter. 
Margaret  Brutton  then  entered  into  possession  of  the  property 
of  the  testatrix,  including  that  which  was  the  subject  of  the 
redemption  suit,  and  she  was  made  a  party  to  that  suit  by 
supplement. 

The  present  bill  was  filed  in  1882,  by  one  of  the  residuary 
legatees,  who  was  also  administrator  de  bonis  non  of  the  testatrix, 
for  an  account  of  her  estate  received  by  Brutton,  and  by  the 
defendant.     The  accounts  were  decreed  *to  be  taken.     The  defen-       [  *374  ]  | 

dant  claimed,  by  way  of  discharge,  the  amount  of  two  bills  of 
costs:  1st.  The  bill  of  defendant  Margaret  Brutton's  solicitor, 
against  the  representatives  of  the  testatrix,  from  1808  to  1882, 
72/.  Is.  6d.  2nd.  The  bill  of  defendant's  solicitor,  in  the  suits 
Chaplin  v.  Comett;  Same  v.  Brutton;  Same  v.  A/.  Brutton^ 
341/.  6<.  lid.  The  Master  disallowed  both  of  these  bills  of  costs. 
The  defendant  excepted  to  the  report. 

The  exceptions  depended  on  the  following  questions:  1st. 
Whether  the  Master  ought  not  to  have  allowed  so  much  of  the 

(I)  TalbU  V.  Frtre  (1878)  9  Ch.  D.,  Q.  B.  347,  68  L.  J.  Q.  B.  804,  80  L.  T. 
see  p.  575;    In  re  Rhoades  [1899]  2      742,  C.  A. 
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BiTKOK  bills  of  costs  as  was  due  from  the  testatrix  to  Brutton  and  Ford, 
Brutton.  ^^^  solicitors,  at  the  time  of  her  death,  which  amounted  to  about 
901.  2nd.  Admitting  that  Brutton,  being  the  executor,  could 
not  charge  the  testatrix's  estate  with  costs  to  himself :  Moore  v. 
Frowd  (i),  or  to  himself  and  his  partner  Ford :  Collins  v.  Carey  (2) ; 
yet,  inasmuch  as,  being  solicitors  practising  in  the  country,  they 
were  obliged  to  employ  a  town  agent, — whether  the  Master  ought 
not, — from  the  death  of  the  testatrix  until  January,  1821,  when  the 
agreement,  dissolving  the  partnership  between  Brutton  and  Ford, 
took  effect,— to  have  allowed,  besides  other  sums  actually  paid  out 
of  pocket,  a  moiety  of  the  costs  in  the  suits,  being  the  proportion 
which  it  is  the  custom  for  the  town  agent  to  receive.  3rd.  Whether 
the  Master  ought  not,  after  the  dissolution  of  partnership  between 
[  *s7b  ]  Brutton  and  Ford,  to  have  *allowed  so  much  of  the  defendant's 
claim  as  consisted  of  the  bills  of  costs  of  Mr.  Ford  alone. 

Mr.  Simpkinson  and  Mr.  Pjnor  supported  the  exceptions. 

Mr.  Temple,  Mr.  Lavat,  and  Mr.  Walpoley  in  support  of  the 
Master's  report. 

On  the  first  point,  the  costs  incurred  in  the  testatrix's  lifetime, 
the  plaintiff  contended  that,  if  the  defendant  had  any  claim  on  this 
ground,  it  ought  to  have  been  made  in  her  capacity  as  executrix  of 
Brutton,  or  by  Ford,  as  a  debt  due  from  the  testatrix's  estate,  and 
not  by  way  of  discharge :  that  it  could  not  be  claimed  in  discharge, 
unless  it  had  been  retained  by  Brutton  in  his  lifetime,  of  which 
retainer  there  was  no  evidence.  The  defendant  contended  that 
such  retainer  ought  to  be  presumed.  [Layfield  v.  Lay  field  (3), 
Padget  v.  Pne«<(4),  Ciirtia  v.  Vernon  (t),  Loomes  v.  Stothard  (e)^ 
Player  v.  FoxhaU{7),  and  other  cases,  were  also  cited.] 

The  Vice-Chancellor  : 

A  claim  was  made  by  the  defendant  Margaret  Brutton  to  have 
an  allowance  made  to  her  in  respect  of  certain  costs  which  she 
insists  had  either  been  paid  by,  or  by  the  estate  of,  her  intestate, 
Brutton,  or  which  that  estate  was  liable  to  pay.  It  does  not 
[  '^76  ]  distinctly  appear  *whether  there  had  been  any  payment,  or  whether 
it  was  merely  a  question  of  liability.     These  costs  extended  over 

(1)  45  K.  R.  205  (3  My.  &  Cr.  45).  (5)  1  R.  R.  774  (3  T.  R,  587). 

(2)  50  R.  R.  124  (2  Beav.  128).  (6)  24  R.  R.  209  (1  Sim.  &  St.  458). 

(3)  40  B.  R.  91  (7  Sim.  172).  (7)  25  R.  R.  133  (1  Russ,  538). 

(4)  1  R.  R.  440  (2  T.  R.  97). 
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many  years,  and  have  been  considered  with  reference  to  the  cir-  Bubob 
cumstances  existing  during  three  distinct  periods.  The  first  period  brutton. 
was  in  the  lifetime  of  the  testatrix.  Brutton  was  a  partner  with 
Ford;  and  they,  in  the  lifetime  of  the  testatrix,  acted  as  her 
solicitors,  and  a  sum  of  302.,  or  thereabouts,  became  due  from  her 
to  the  two.  The  Master  disallowed  this  claim.  The  argument  on 
behalf  of  Margaret  Brutton  was,  that,  inasmuch  as  Brutton  was  the 
executor  of  the  testatrix,  he  had  a  right  to  retain  this  debt,  and 
therefore,  in  the  way  of  retainer,  it  ought  to  have  been  allowed  in 
discharge  of  his  estate.  Now  it  appeared, — in  fact  it  was  the  case 
of  Margaret  Brutton  to  say, — that  from  January,  1821,  the  part- 
nership between  Brutton  and  Ford  was  dissolved,  in  consequence 
of  Brutton,  owing  to  a  paralytic  attack,  having  become  totally 
incapable  of  business.  The  affidavits  on  that  point  are  very 
strong.  The  business  was  afterwards  carried  on  by  Ford  alone. 
It  does  not  appear  that  Brutton  had  ever  exercised  his  right  of 
retainer.  I  do  not  mean  to  question  the  proposition  that  one  of 
two  partners  to  whom  a  debt  is  due,  being  made  an  executor,  might 
retain  that  debt.  The  same  reason  seems  to  apply  in  that  case  as 
to  a  case  of  his  being  a  sole  creditor.  In  point  of  fact,  however, 
there  was  no  retainer,  nor  anything  done  that  showed  an  intention 
to  retain.  In  1821,  this  arrangement  took  place;  in  1827,  Mr. 
Brutton  died,  and  before  any  right  of  retainer  had  been  thought  of, 
the  legal  interest  in  the  debt  had  wholly  devolved  on  Ford  alone, 
and,  therefore,  the  reason  which  would  give  the  right  of  retainer 
bad  ceased  to  exist.  It  appears  to  me  that  that  alone  is  sufficient 
to  dispose  of  the  case ;  but  I  desired  to  look  at  the  affidavits,  to  see 
whether  the  equitable  interest  had  not  also  passed,  for,  if  it  had, 
that  would  be  an  additional  ^consideration  for  holding  that  the  [  *377  ] 
right  of  retainer  was  extinguished.  It  appeared  to  me  impossible 
to  read  the  affidavits  without  understanding  from  them  that  Mr. 
Ford  claimed  to  be  absolutely  entitled  to  all  the  profits  of  the 
business,  up  to  the  time  of  the  arrangement  of  the  business  in 
1821,  including  the  debt  in  question. 

(His  Honour  read  the  affidavits,  with  reference  to  the  illness  and 
incapacity  of  Brutton,  and  the  arrangement  with  his  family  and 
friends,  by  which  Ford  purchased  all  his  interest  in  the  partnership, 
as  well  in  respect  of  the  business  which  had  been  done,  as  of  the 
good-will.) 

I  think,  therefore,  that,  in  equity  as  well  as  at  law,  Brutton 
bad  ceased  to  have  any  interest  in  the  debt ;  and,  there  having 
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BuBGE       been  no  retainer  in  fact,  nor  any  evidence  of  intention  to  retain, 
Bbutton.     that  the  Master's  conclusion  was  right  with  respect  to  the  costs 
comprised  in  the  first  period. 

The  second  period  includes  the  time  between  the  death  of  the 
testatrix  and  the  dissolution  of  the  partnership  of  Brutton  and 
Ford;  and,  during  that  period,  it  appears  that  the  Master  has 
allowed  all  payments  actually  made  by  Brutton,  with  this  excep- 
tion,— Mr.  Brutton,  a  solicitor  in  the  country,  had  employed  a 
London  agent,  and  payments  had  been  made  to  that  London  agent. 
The  question  before  the  Master  was,  whether  he  was  to  treat  such 
payments  as  payments  actually  made,  and  which  ought  to  be 
allowed,  or  whether  he  was  to  consider  them  as  only  a  part  of  those 
profits  which  the  Court  does  not  allow  an  executor  or  trustee  to 
make,  and  which  he,  therefore,  could  not  claim.  The  reason  why 
a  trustee  is  not  permitted  to  make  a  profit  of  the  business  which 
arises  out  of  the  office  he  holds,  is,  that  he  is  bound  to  exercise  a 
[  ♦STS  ]  control  *over  the  solicitor  he  employs,  to  watch  the  proceedings, 
and  see  that  they  are  proper ;  and  the  Court  guards  the  perform- 
ance of  that  duty,  by  excluding  him  from  any  pecuniary  interest 
in  the  steps  that  are  taken.  If  the  application  of  that  reasoning 
were  carried  to  its  extreme  length,  it  appears  to  me  it  would  go  to 
exclude  the  executor  from  receiving  the  sums  which  have  been 
allowed  as  payments,  for  it  may  be  said  that  he  had  a  pecuniary 
interest  in  conniving  at  improper  steps  being  taken ;  but  the  Court 
does  not  go  that  extreme  length.  In  this  case,  the  Master  has 
allowed  the  sums  paid  by  Brutton,  in  the  course  of  the  proceedings 
during  the  period  to  which  I  am  referring,  and,  I  think,  correctly 
allowed  them.  The  Court  invariably  does  so,  unless  there  is  some 
attempt  to  impeach  the  propriety  of  what  has  been  done.  Then 
the  Court,  having  so  far  said  that  the  steps  shall  be  recognised,  the 
question  is  whether  the  Master  ought  not  to  have  allowed  the 
expenses  paid  to  the  agent,  which  stand  upon  the  same  footing  as 
the  sums  actually  paid ;  in  point  of  fact,  whether  by  pursuing  that 
course  he  would  not  have  done  all  which  the  Court  a£fects  to  do^ 
which  is  to  deprive  a  solicitor  and  trustee  of  all  profit  from  the 
business.  The  considerations  on  this  point  are  so  nicely  balanced, 
that  I  have  hesitated  very  much  in  disturbing  the  conclusion  to 
which  the  Master  has  come  ;  but,  upon  the  whole,  I  think  that  he 
has  drawn  the  line  with  more  than  necessary  strictness,  in  stopping 
at  the  precise  point  at  which  he  has  made  the  allowance  to  ceaee. 
I  think  I  may  declare  that  the  Master  ought  to  have  allowed  the 
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expenses  actually  paid  to  the  agent ;  and  refer  it  back  to  him  to       buroe 
review  his  report,  regard  being  had  to  that  declaration.     That  will     bbutton. 
confine  the  alteration  to  that  point ;  everything  else  will  stand. 

I  have  had  great  diflficulty  in  knowing  how  to  deal  *with  the  claim  [  *379  ] 
for  costs,  incurred  between  the  time  of  the  alleged  dissolution  of 
partnership  of  Brutton  and  Ford  and  the  death  of  Brutton.  The 
Master,  I  understand,  was  of  opinion,  that,  inasmuch  as  Mr.  Brutton 
was  incapable  of  acting,  no  one  had  power  to  dissolve  the  partner- 
ship for  him  :  that  he  must  be  considered  as  having  been  a  partner 
throughout,  and,  therefore,  that  the  case  will  be  governed  by  the 
same  considerations  which  previously  applied.  It  is  not  very 
material  which  way  the  case  is  taken.  If  he  is  to  be  considered  as 
a  partner,  the  Master  was  clearly  right  except  as  to  the  agency,  if 
there  were  any  such,  expenses.  I  confess,  however,  that,  as  the 
defendant's  case  is,  that  the  partnership  was  dissolved, — the  repre- 
sentative of  Brutton,  in  fact,  adopting  and  confirming  the  transac- 
tion, and  as  the  family,  who  sold  his  share  and  took  the  benefit  of 
such  sale,  do  not  affect  to  impeach  the  transaction,  I  think  I  am 
pursuing  the  strict  course  of  justice  in  holding  that  the  partnership 
was  dissolved.  But  what  difference  does  it  make  ?  I  must  now 
consider  Mr.  Ford  as  standing  in  one  of  two  characters, — he  was 
either  a  solicitor  retained  by  somebody,  or  he  was  acting  officiously. 
Then  by  whom  was  he  retained  ?  The  original  retainer  was  given 
by  John  Brutton  to  the  firm  of  Ford  and  Brutton.  When  that 
partnership  was  dissolved,  a  new  retainer  would  have  been 
necessary,  in  order  that  Ford  should  be  properly  retained  as  the 
solicitor  in  the  cause.  Who  could  give  him  this  retainer?  I 
cannot  upon  these  proceedings  hold  that  Mr.  Brutton  gave  it,  for 
the  whole  case  raised  by  Margaret  Brutton  is  that,  at  the  time  of 
the  dissolution  in  1821,  and  thenceforward  until  his  death,  he  was 
in  a  state  of  complete  incapacity  either  to  give  a  retainer  or  do  any 
other  act.  The  most  favourable  way  in  which  I  can  therefore  treat 
Mr.  Ford,  is  as  a  solicitor  who  has  acted  officiously,  and  carried  the 
*caose  to  a  successful  result.  The  consequence  is,  that  which  [  *380  ] 
Mr,  Baron  Aldebson  held,  and  in  which  I  agreed  with  him  in  Hcdl  v. 
Ijorerii) ,  that  those  who  claim  the  benefit  of  the  suit, — not  complaining 
of  the  mode  of  conducting  it, — shall  pay  the  costs  of  carrying  it  on, 
although  they  may  not  have  employed  the  solicitor  by  whom  it 
was  prosecuted.  This  principle  does  not,  however,  help  the  defen- 
dant Margaret  Brutton's  case,  for  the  person  to  make  application 
(1)  58  B.  £.  198(1  Hare,  571,  575). 


lU 


1848.    CH.    2  HARE,  880. 


[b.b. 


BUROE 
t. 

Brutton. 


for  the  costs  is  not  Margaret  Brutton,  but  the  solicitor  who  has  so 
acquired  a  title  to  receive  them.  Mr.  Ford  might  on  that  ground 
think  fit  to  petition  that  the  funds  now  in  Court  shall  not  go  out 
until  the  proper  costs  are  provided  for,  but  this  is  not  that 
proceeding.  It  is  the  claim  of  Margaret  Brutton,  who  never  retained 
him,  and  who  is  a  mere  stranger  to  the  transaction ;  and  I  do  not 
think  I  can  possibly  do  otherwise  than  confirm  the  Master's  report; 
although  the  disallowance  of  this  sum  may  merely  produce  a  circuity, 
and  ultimately  throw  the  same  costs  on  the  fund  in  another  shape. 


1843. 
Feb,  13,  16. 

WiGBAM, 
V.-C. 

[388] 


[  *ZSi  ] 


TIPPING  V.  CLARKE  (I). 

(2  Hare,  383—393.) 

Answers  to  interrogatories  should  be  explicit,  for  otherwise,  unless  they 
contain  a  clear  and  sufficient  statement  which  meets  the  whole  case,  they 
will  be  treated  as  evasive. 

Construction  of  an  answer,  containing  a  general  denial  of  the  facts 
charged,  in  the  terms  of  the  charge,  with  a  saving  so  far  as  the  other 
statements  in  the  answer  admits  or  explains  them. 

A  clerk  is  under  an  implied  contract  not  to  divulge  information  coming 
to  his  knowledge  in  the  course  of  his  employment,  and  persons  threatening 
to  avail  themselves  of  information  thus  obtained  may  be  restrained  by 
injunction  from  using  it. 

The  plainti£f,  a  factor,  had  dealings  with  the  defendant,  a 
merchant,  and  disputes  arising  between  them,  the  defendant,  in  a 
letter  to  the  plaintiff,  stated  in  effect,  that  he  had,  with  much  time 
and  trouble,  acquired  a  knowledge  of  the  contents  of  the  plaintiff's 
books,  not  only  relating  to  his  (the  defendant's)  account,  but  also 
to  the  accounts  of  all  the  plaintiff's  other  Irish  friends,  and  that  he 
(the  defendant)  intended  to  call  a  meeting  of  the  latter,  his  object 
being  to  make  a  public  exhibition  of  the  plaintiff's  books.  The 
plaintiff  thereupon  filed  his  bill,  charging  that  the  defendant  had 
by  surreptitious  and  fraudulent  means  obtained  access  to  the 
plaintiff's  accounts,  books,  and  other  documents,  relating  to  the 
plaintiff's  business,  and  had  by  the  like  means  made  or  obtained 
copies  thereof,  not  only  in  reference  to  his  own  transactions  with 
the  plaintiff,  but  *also  in  reference  to  the  plaintiff's  dealings 
with  other  persons,  and  in  particular  with  various  connexions 
and  friends  of  the  plaintiff  in  Ireland  and  elsewhere,  in 
which  the  defendant  had  no  concern.  The  bill  charged  that  the 
defendant  ought  to  set  forth  a  list  and  description  of  all  copies 


(1)  Merryweather  v.  Moore  [1892]  2  Ch.  518,  61  L.J.  Ch.  505,  66  L.  T.  719. 
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of,   and   extracts  or  entries  from,   and  of  all  other  particulars      Tipping 

respecting  the  said  accounts,  books,  and  documents,  relating  to      clabke. 

such  transactions,  at  any  time  or  in  any  manner  obtained  by  him, 

or  which  were  in  any  way  then  in  his  possession  or  power,  or  under 

his  control,  or  to  which  he  had  any  means  of  access,  and  ought  also 

to  set  forth  how  and  when,  and  from  whom,  he  obtained  the  same, 

and  what  means  of  access  he  then  had  thereto,  and  when  he  parted 

with  the  custody  of  any  of  the  said  several  particulars  which  were 

not  then,  but  formerly  were,  in  his  possession  or  power,  or  under 

his  control,  and  where  the  same  then  were,  and  what  had  become 

thereof. 

The  bill  inquired,  1st,  whether  it  was  not  true  that  the  defendant 
bad  by  surreptitious  and  fraudulent  means,  or  by  some  and  what 
means  obtained  access  to  the  plaintiff's  accounts,  books,  and  other 
documents  relating  to  his  business,  or  to  some  and  which  of  them. 
2ndly,  whether  he  had  not  in  some  and  what  manner  made  or 
obtained  copies,  or  a  copy,  or  extracts,  or  an  extract,  therefrom,  or 
of  some  and  what  part  or  parts  thereof.  Brdly,  whether  he  had 
not  made  or  obtained  such  copies  or  extracts,  not  only  in  reference 
to  his  own  transactions  with  the  plaintiff,  but  also  in  reference  to 
the  plaintiff's  dealings  with  other  persons,  and  in  particular  with 
various,  or  some  and  what  friends  of  the  plaintiff  in  Ireland  and 
elsewhere,  with  which  he  had  no  concern.  4thly,  the  bill  called 
upon  the  defendant  to  set  forth  a  list  and  short  description  of  all 
copies  of,  and  extracts  or  entries  from,  and  of  all  other  the  particulars 
aforesaid  in  *his  possession  or  power.  5thly,  how  and  when,  and  [  •sss  ] 
from  whom,  he  obtained  the  same,  and  what  means  of  access  he 
then  had  thereto :  and  6thly,  when  he  parted  with  the  custody  of 
any  of  the  said  several  particulars  which  were  not  then,  but  formerly 
were,  in  his  possession  or  power,  and  where  the  same  then  were, 
and  what  had  become  thereof. 

The  bill  prayed  that  the  defendant  might  be  restrained  by  inj  unction 
from  printing  or  otherwise  copying,  and  from  publicly  exhibiting  or 
making  known,  and  from  distributing  or  parting  with  any  copies,  or 
otherwise  in  any  way  publishing  the  said  accounts,  books,  and 
documents,  and  any  copies  of,  or  extracts  from,  the  same,  and 
might  be  decreed  to  deliver  up  to  the  plaintiff,  or  to  destroy,  all 
such  copies  and  extracts ;  and  might  also  be  decreed  to  pay  the 
costs  of  the  suit. 

The  defendant,  by  his  answer,  said  that,  suspecting  the  plaintiff 
had  rendered  him  false  statements  of  the  sales  of  the  goods 

a.B. — ^voL.  Lxn.  10 
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TippiKa  consigned  to  him  by  the  defendant,  and  appropriated  to  his  own  use 
Clakkb.  part  of  the  proceeds  which  he  ought  to  have  accounted  for  to  the 
defendant,  he  (the  defendant)  made  inquiries,  and  exerted  himBelf 
to  obtain  information  respecting  the  matters  aforesaid,  and  to 
ascertain  the  true  state  of  the  case  with  respect  thereto,  and  by  the 
means  aforesaid  he  obtained  information  respecting  it,  relating  to 
the  defendant's  own  affairs  and  property,  and  the  dealings  of  the 
plaintiff,  as  his  factor,  in  respect  thereof,  and  the  accounts  relating 
to  the  same,  and  the  defendant  had  some  private  memorandums 
relating  to  the  same  matters,  and  of  the  information  so  obtained, 
which  memorandums  were  written  on  several  separate  papers,  and 
were  in  the  defendant's  possession ;  and  the  defendant  had  a  few 
other  memorandums  of  a  similar  nature,  which  he  was  then  unable 
[  *386  ]  to  find,  although  *he  had  searched  for  the  same,  and,  in  conse- 
quence, believed  that  the  same  had  been  lost  or  destroyed,  and  was 
unable  to  set  forth  any  other  description  or  account  thereof,  or 
when  the  defendant  parted  with  the  same,  or  where  the  same  then 
were,  and  what  had  become  thereof.  And  the  defendant  insisted 
that  he  was  entitled  to  retain  all  such  memorandums,  and  that  he 
ought  not  to  be  compelled  to  produce  or  make  any  discovery  respect- 
ing the  same  or  any  of  them,  for  they  related  exclusively  to  the 
defendant's  property  and  goods,  and  the  sales  thereof,  with  the 
exception  only,  that  two  of  the  memorandums  contained  notes 
made  by  the  defendant  of  information  obtained  by  him,  of  differ- 
ences between  the  accounts  of  the  proceeds  realized  and  received 
by  the  plaintiff,  from  merchandize  of  the  defendant,  and  also  of 
some  other  persons  therein  mentioned,  being  also  connections  in 
trade  of  the  plaintiff,  he  having,  as  the  defendant  believed, 
improperly,  unfairly,  and  fraudulently  retained  and  appropriated 
to  his  own  use  the  sums  constituting  such  differences;  but  the 
defendant  denied  that  he  had,  by  surreptitious  and  fraudulent 
means,  or  by  any  means  except  as  aforesaid,  and  by  an  order  in  a 
suit  in  which  he  was  plaintiff,  obtained  access  to  the  plaintiff's 
accounts  and  books,  or  other  documents,  or  any  of  them,  or  save  as 
therein  mentioned  had,  in  any  manner,  made  or  obtained  copies  or 
a  copy  thereof,  or  extracts  or  an  extract  therefrom,  or  of  any  part 
thereof :  and  the  defendant  said  that  he  had  in  his  possession  or 
power  the  memorandums  or  papers  thereinbefore  mentioned  and 
described,  which  he  insisted  he  was  not  bound  to  produce  or 
discover  in  any  manner  to  the  plaintiff,  and  that  the  plaintiff  had 
not  by  his  bill  shown  any  ground,  or  made  any  case,  entitling  him 
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to  the  production  or  discovery  thereof,  and,  except  as  aforesaid,  the  Tippino 
defendant  denied  the  possession  of  any  documents, — following  the  clabkb. 
terms  of  the  interrogatory. 

The  plaintiff  took  six  exceptions  for  insufficiency,  in  respect  of       [  387  ] 
the  interrogatories  which  are  above  distinguished.     The  Master 
overruled  the  exceptions.     Upon  exceptions  to  his  report, 

Mr.  Roupell  and  Mr.  Rolt  submitted  that  the  answer  was  evasive, 
and  that,  even  supposing  the  bill  were  demurrable,  the  38th  Order 
of  August,  1841,  was  not  intended  to  alter  the  rules  of  pleading, 
to  the  extent  of  giving  to  an  answer  the  effect  of  a  demurrer  to  the 
relief.  It  was  intended  only  to  give  to  an  answer  the  effect  of  a 
demurrer  to  the  discovery.  On  the  title  to  relief  they  cited  Gee  v. 
Pritchard  (1). 

Mr.  Bazdlgette^  for  the  defendant,  argued  that  the  interrogatories 
were  in  terms  answered,  and  that  the  specific  answers,  referred  to  in 
the  general  denial,  applied  to  all  the  facts  which  were  material  to 
any  relief  that  could  be  given  ;  for  the  plaintiff  was  not  entitled  to 
any  part  of  the  relief  prayed  with  respect  to  the  accounts  of  his 
dealings  with  the  defendant  himself,  whatever  might  be  his  title  to 
relief  with  respect  to  the  accounts  of  the  plaintiff's  dealings  with 
third  persons.  Under  the  B8th  Order  of  August,  1841,  the  Master 
had,  therefore,  correctly  overruled  the  exceptions,  as  to  inquiries 
leading  to  that  part  of  the  relief  which  might  have  been  demurred 
to ;  and  the  inquiries  not  covered  by  that  principle  were  properly 
held  io  be  immaterial,  under  the  power  given  to  the  Master  by  the 
74th  Order  of  April,  1828. 

The  Yicb-Chancellob,  after  stating  the  subject  of  the  bill,  and  of 
the  exceptions : 
I  have,  in  this  case,  to  consider  three  points  :  first,  "^whether  the  [  *-^h8  ] 
defendant  has  sufficiently  answered  the  matter  of  the  exceptions, 
admitting  that  he  has  verbally  answered  the  interrogatories :  secondly, 
whether  (if  he  has  not  sufficiently  answered)  it  is  material  to  the  relief 
prayed,  that  he  should  answer  the  matters  in  question,  with  reference 
to  the  74th  Order  of  April,  1828 :  and  thirdly,  whether  the  defendant 
is  relieved  from  the  necessity  of  answering  by  the  effect  of  the  S8th 
Order  of  August,  1841.  With  regard  to  the  first  point,  whether  the 
defendant  has  answered  or  not,  I  make  the  observation,  which  is 

(1)  19  B.  R  87  (2  Swanst.  402). 
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Tipping  very  commonly  and  usefully  made  by  all  Judges  who  have  to 
Clabkb.  consider  this  question, — which  is,  that,  if  the  defendant  will  simply 
answer  in  the  terms  of  the  bill,  he  avoids  all  difficulty  on  the 
subject ;  but  if,  instead  of  doing  so,  he  gives  an  answer  which  is 
not  precise  with  reference  to  all  the  matters  on  which  he  is  interro- 
gated, and  then  endeavours  to  shelter  himself  under  a  general  denial, 
coupled  with  the  words  *'  except  as  aforesaid,"  or  similar  expressions, 
he  makes  it  often  difficult  to  decide  whether  the  answer  is  sufficient 
or  not.  The  rule,  since  I  have  known  the  practice  of  the  Court,  has 
been,  that  wherever  the  defendant  denies  the  bill  to  be  true,  "  except 
as  aforesaid,"  or  '^except  as  appears  by  the  other  parts  of  the 
answer,"  if  there  be  not  found  on  the  answer  a  clear  and  sufficient 
statement,  which,  to  a  reasonable  extent,  meets  the  whole  case,  the 
answer  is  deemed  to  be  evasive.  Then,  does  the  previous  part  of  the 
answer  to  the  subject  of  the  three  first  exceptions  meet  the  questions 
put  by  the  bill,  and  explain  the  matters,  so  far  as  it  relates  to  the 
allegation  that  the  defendant  has  had  access  to,  and  has  taken  copies 
or  extracts  from,  the  plaintiff's  books,  and  that  such  copies  and 
extracts  relate  to  accounts  between  the  plaintiff  and  third  persons, 
as  well  as  between  him  and  defendant  ?  I  am  clear  that  the  defendant 
[  •389  ]  has  not  given  any  such  sufficient  or  explanatory  statement.  *(Hi8 
Honour  read  that  part  of  the  answer.)  The  statement  the  defendant 
makes  is  perfectly  consistent  with  the  supposition  that  the  defendant 
may  have  had  access  to,  and  taken  copies  and  extracts  from,  the 
books,  relating  as  well  to  his  own  affairs  as  to  the  affairs  of  other 
persons.  It  is  a  general  denial,  ''except  as  aforesaid ;"  but  there 
is  not  any 'previous  allegation  which  excludes  the  suggestions  to 
which  this  qualified  denial  applies.  It  is  a  mere  general  denial, 
in  answer  to  a  specific  charge,  with  which  the  Court  never  requires 
a  plaintiff  to  be  satisfied.  The  first,  second,  and  third  exceptions 
must,  therefore,  be  allowed. 

The  fourth  exception  stands  on  a  different  footing,  for  the 
substance  of  the  answer  is,  that  the  defendant  has  in  his  possession 
no  documents  relating  to  the  dealings  between  the  plaintiff  and 
other  persons,  except  two, — that  those  two  have  upon  them  certain 
memoranda  to  the  effect  mentioned  in  the  bill,  as  to  the  transactions 
between  the  plaintiff  and  other  persons  therein  named.  The  answer 
would  enable  the  Court,  on  motion,  to  order  the  production  of  those 
two  documents.  If  the  documents  produced  under  that  order  should 
not  correspond  with  the  representation  in  the  answer,  or  the  names 
of  the  persons  with  whom  the  dealings  took  place  should  not  appear 


VOL.  LXii.]  1843.     CH.     2  HAEE,  389—891.  149 

on  them,  or  if  the  memoranda  upon  them  do  not  agree  with  the  Tipping 
description  in  the  answer,  the  plaintiff  may  move  for  an  order  that  clarkb. 
the  defendant  should  make  a  further  discovery  on  oath  ;  and  enable 
the  plaintiff  to  obtain  the  production  of  the  identical  documents. 
If  the  documents  correspond  with  the  description  in  the  answer, 
that  pHmd  facie  will  be  sufficient  to  identify  them,  and  show  that 
the  order  of  the  Court  has  been  complied  with.  It  may  be  answered 
that  it  would  be  possible  for  the  defendant  to  substitute  other  docu- 
ments for  those  so  described  ;  but  the  same  may  be  said  of  almost 
every  document.  If  they  were  distinguished  by  several  marks  *and  [  *390  ] 
successive  numbers,  the  Court  cannot  guard  against  the  possibility 
of  fraud  by  substitution  of  other  documents  bearing  similar  marks 
or  numbers.  With  respect  to  those  two  documents  I  think  the 
answer  is  sufficient.  The  other  documents,  however,  the  defendant 
does  not  even  affect  to  number ;  and,  supposing  he  is  bound  to 
produce  or  give  them  up,  the  answer  is  not  sufficient. 

The  subject  of  the  fifth  exception,  when  and  from  whom  the 
defendant  obtained  the  documents,  falls  within  the  observation  I 
have  already  made.  Until  the  defendant  has  given  a  specific 
answer  to  the  question,  whether  he  has  the  documents  in  his 
possession,  I  cannot  be  satisfied  with  a  general  answer  from  him. 

The  answer  to  the  sixth  exception  is  insufficient  for  a  different 
reason ;  and  I  have  very  little  doubt  that  the  answer  was  meant  to 
be  sufficient,  and  that  the  plaintiff  will  not  be  benefited  by  my 
allowing  the  exception ;  but  the  answer  is  made  evasive  in  saying 
that  the  defendant  cannot  set  forth  when  he  parted  with  the  papers 
or  memoranda,  and  what  had  become  thereof.  When  a  defendant 
answers  conjunctively  by  saying  he  is  unable  to  answer  half-a-dozen 
things,  and  does  not  add  **  or  any  of  them,"  it  is  obvious  that  the 
answer  may  be  evasive. 

The  next  point  is  with  regard  to  the  materiality  of  the  exceptions. 
The  74th  Order  directs  the  Master  to  consider  the  relevancy  or 
materiality  of  the  question  or  statement.  The  Master  undoubtedly 
has  always  to  read  the  bill,  and  to  see  what  the  scope  of  it  is,  on 
the  question  of  materiality ;  but  the  Order  is  not  imperative  that 
the  Master  shall  weigh  that  question  with  a  nicety  which  is  neces- 
sary on  questions  of  a  right  to  property  ;  but — having  regard  to  it, 
— ^if  the  statement  is  clearly  immaterial,  he  is  to  take  that  circum- 
stance into  account  *in  determining  on  the  sufficiency  of  the  answer.  [  •391  ] 
If  the  plaintiff  is  entitled  to  relief  at  the  hearing  of  the  cause,  or 
if  the  effect  of  the  bill  being  demurrable  (supposing  it  to  be  so)  is 
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Tipping  not  to  protect  the  defendant, — the  plaintiff  may  have  occasion  to 
Clarke.  prove  that  the  defendant  has  copies  of  his  books,  which  he  has 
threatened  to  publish ;  and  that  the  plaintiff  has  a  right  to  restrain 
him  from  publishing  them.  It  is  impossible  to  say  the  discovery  in 
this  case  may  not  be  material.  The  fact  of  having  access  to  the 
books  may  be  very  material.  It  may  be  an  important  link  in  the 
chain  of  evidence  to  prove  that  the  defendant  in  truth  had  taken 
the  copies  or  extracts.  It  is  material  also  with  a  view  to  the  injunc- 
tion, for,  if  I  had  to  decide  that  question  on  motion,  I  might 
probably  say  that  it  involved  so  much  difficulty,  that  I  could  not 
try  the  cause  before  the  hearing ;  but  then  the  mischief  of  publi- 
cation being  one  which  the  Court  could  not  repair,  and  which  could 
scarcely  be  adequately  repaired  in  damages,  I  might  possibly  grant 
the  interim  injunction  until  the  right  was  decided.  Again,  at  the 
hearing,  the  plaintiff  may  be  entitled  to  have  the  documents,  or 
some  of  them,  delivered  up  to  be  cancelled,  or  to  have  them 
impounded;  and,  if  any  relief  of  that  kind  is  to  be  given,  the 
plaintiff  would  be  bound  to  prove  in  some  way  what  the  documents 
are ;  and  whatever  he  is  bound  to  prove  at  the  hearing,  he  is  at 
liberty  to  prove,  if  he  can,  by  the  oath  or  admission  of  the 
defendant.  The  documents  must,  therefore,  be  so  far  described 
that  the  Court  may  be  in  a  condition  to  make  a  decree  at  the 
hearing,  if  the  plaintiff  should  be  entitled  to  a  decree.  The  answer 
may  be  material  also  with  regard  to  the  costs  of  the  suit.  I  give 
no  opinion  on  the  right  of  the  plaintiff  to  the  production  of  the 
documents :  that  is  not  the  present  question. 
[  •392  ]  The  only  other  point  arises  on   the  suggestion  that  *the  bill 

is  demurrable,  and  that,  in  such  case,  the  88th  Order  of 
August,  1841,  gives  the  defendant  the  benefit  of  a  demurrer  in 
this  form. 

Those  who  are  familiar  with  the  old  cases  on  the  subject  before 
Lord  Thurlow,  Lord  ilosslyn,  and  Lord  Eldon,  know  the  contest 
which  for  a  long  time  existed  on  the  point,  whether  the  defendant 
answering  could  refuse  to  answer  fully,  unless  the  question  itself 
was  immaterial,  or  a  breach  of  professional  confidence,  or  calculated 
to  subject  him  to  pains  and  penalties,  or  any  question  of  that 
nature,  which  the  Court  never  obliges  a  defendant  to  answer,  even 
where  the  right  to  relief  is  admitted.  In  the  consideration  of 
those  cases,  a  distinction  was  constantly  taken  in  argument  between 
a  bill  which  was  demurrable,  and  on  which  the  Court  might,  there- 
fore,  see  that  the  discovery  would  be  useless,  and  the  case  of  a  plea 
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or  answer  where  the  question  of  right  to  discovery  depended  on  a  Tipping 
fact,  the  truth  of  which  the  Court  could  not  ascertain  before  the  clabke. 
hearing  of  the  cause.  But  this  distinction  was  not  allowed  by 
the  Court,  Lord  Eldon  saying  the  Master  could  not  try  whether 
the  bill  was  demurrable.  Now  the  88th  Order  was  certainly 
intended  to  alter  this  practice  where  the  bill  was  clearly  demur- 
rable ;  and  I  conceive  that,  as  the  case  goes  first  before  the  Master, 
the  Court,  by  the  order  in  question*,  placed  the  Master  in  the  same 
situation  as  the  Court  in  that  respect ;  and  although  the  general 
rule  is,  that  a  bill  must  be  so  stated  as  to  show  that  the  plaintiff 
would  be  certainly  entitled  to  relief,  and  it  is  not  sufficient  to  say 
he  may  be  entitled  to  it,  yet  the  Court  very  commonly  exercises  a 
discretion  in  saying,  that  a  question  is  of  too  much  difficulty  to 
decide  upon  demurrer.  The  right  to  discovery  in  cases  like  the 
present  may  be  put  on  three  grounds.  First,  on  the  ground  of 
property  in  the  books,  which  depends  on  the  statute  of  Anne ; 
secondly,  on  a  *breach  of  contract  between  the  parties ;  and  the  [  *^^^  3 
third  ground,  which  is  common  to  all  cases,  is,  that  the  Court 
interposes  to  prevent  a  positive  wrong,  the  consequences  of  which 
cannot  be  adequately  measured  or  repaired  in  damages.  I  do  not 
mean  to  give  any  opinion  in  this  stage  of  the  case,  how  far  these 
principles  may  ultimately  apply  to  it,  or  whether  or  not  a  party  has 
a  property  in  the  contents  of  his  books  of  account.  To  draw  a  line 
l»etween  different  classes  of  books,  on  the  question  of  property, 
requires  much  consideration.  I  cannot,  without  argument,  decide 
that  there  may  not  be  a  property  in  these  books  in  the  plaintiff,  as 
the  bill  charges  there  is.  Looking  at  the  case  with  reference  to 
contract,  I  cannot  say  that  the  defendant  shall  not  make  known  to 
the  world  his  own  dealings  with  another  party ;  but  it  is  clear,  that 
every  clerk  employed  in  a  merchant's  counting-house  is  under  an 
implied  contract  that  he  will  not  make  public  that  which  he  learns 
in  the  execution  of  his  duty  as  clerk :  if  the  defendant  has  obtained 
copies  of  books,  it  would  very  probably  be  by  means  of  some  clerk 
or  agent  of  the  plaintiff,  and  if  he  availed  himself  surreptitiously  of 
the  information,  which  he  could  not  have  had  except  from  a  person 
gailty  of  a  breach  of  contract  in  communicating  it,  I  think  he  could 
not  be  permitted  to  avail  himself  of  that  breach  of  contract.  I 
cannot  say  that  a  serious  injury  may  not  arise  by  the  publication 
of  accounts  under  such  circumstances ;  nor  am  I  in  a  condition  to 
say,  with  any  satisfaction  to  myself,  that  this  is  not  a  case  in  which 
the  Court  will   give  relief  of  the  nature  which  is  sought.     The 
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TippiNo      question  arising  only  incidentally,  on  exceptions  to  the  answer,  and 

Clarkb.      the  answer  being  evasive,  I  think  the  Master  should  have  allowed 

the  exceptions. 

Exceptions  to  the  report  allowed. 


1843. 

Feb.  22,  23, 

24. 

March  3. 

WlORAM, 

V.-C. 

[394] 


[  *395  ] 


FULLEE  V.   BENETT. 

(2  Hare,  394—407  ;  S.  C.  12  L.  J.  Ch.  355 ;  7  Jur.  1056.) 

The  solicitors  for  a  purchaser  pending  completion  of  the  purchase 
received  written  notice  of  a  prior  incumbrance.  The  purchase  was  not 
completed  until  five  years  later,  and  the  same  solicitors  subsequently  acted 
both  for  the  purchaser  and  for  mortgagees  to  whom  he  subsequently 
mortgaged  the  property.  Held  that  the  mortgagees  had  constructive  notice 
of  the  prior  incumbrance  (1). 

In  February,  1831,  Sir  J.  J.  Dillon,  who  was  the  owner  of  an 
undivided  moiety  of  an  estate  called  the  Hatch  estate,  in  Wiltshire, 
subject  to  a  mortgage  to  MoUan,  commenced  a  treaty  with  the 
defendant  Benett,  the  elder,  for  the  sale  to  him  of  the  said  moiety. 
The  draft  of  an  agreement  was  drawn  up  in  writing  by  J.  Benett, 
the  elder,  and  altered  and  signed  by  Sir  J.  J.  Dillon ;  the  alterations 
did  not  appear  to  have  been  adopted  by  Benett,  but  the  abstract 
was  delivered,  and  a  correspondence  commenced  between  Sir  J.  J. 
Dillon,  and  Messrs.  Farrer  &  Co.,  the  solicitors  of  Benett,  with 
respect  to  the  title,  with  a  view  to  the  purchase.  In  the  draft  of 
agreement  as  made  by  Benett  and  signed  by  Sir  J.  J.  Dillon,  the 
stipulated  purchase-money  was  13,000Z. 

On  the  18th  of  November,  1831,  Sir  J.  J.  Dillon  being  indebted 
to  P.  M.  Ghitty,  a  solicitor,  in  respect  of  costs  and  disbursements, 
signed  a  memorandum  in  writing,  whereby  he  agreed  to  execute  a 
mortgage  to  Ghitty  of  the  Hatch  estate  for  securing  such  sum  of 
money  as  was  due  from  him  to  Ghitty,  on  the  balance  of  account 
not  exceeding  the  sum  of  2,000Z.,  as  soon  as  such  mortgage  could 
be  prepared.  The  draft  of  a  mortgage-deed  was  afterwards  pre- 
pared and  sent  to  Mr.  Stephens,  the  solicitor  of  Sir  J.  J.  Dillon,  but 
the  proposed  deed  was  not  executed. 

Ghitty,  by  way  of  security  for  a  debt  which  he  owed  to  the 
plaintiffs  G.  and  E.  Fuller,  who  were  bankers,  in  *March,  1832, 
assigned  to  the  plaintiff  Smith,  as  trustee  for  them,  the  debt  owing 
to  him  (Ghitty)  from  Sir  J.  J.  Dillon,  and  all  securities  for  the 
same.     On  the  29th  of  March,  1832,  Messrs.  Smith  and  Allistons, 


(1)  See  now  the  Conveyancing  Act, 
1882,  s.  3,  and  see  In  re  Comina  (1886) 


31  Ch.  D.  671,  55  L.  J.  Ch.  662,  54 
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the  solicitors  of  the '  plaintiffs,  gave  Messrs.  Farrer  &  Co.,  the  Fuller 
solicitors  of  J.  Benett  the  elder  and  J.  Benett  the  younger,  notice  of  benett. 
the  assignment  by  Chitty  to  the  plaintiffs,  of  the  debt  for  which  he 
held  the  undertaking  to  execute  a  mortgage  of  the  estate  contracted 
to  be  sold  to  Benett,  and  requested  to  be  informed  of  the  time  when 
the  purchase  was  to  be  completed,  that  they  might  attend  and 
receive  the  amount  due  to  Chitty.  In  November,  1832,  Chiity 
became  bankrupt. 

In  August,  1882,  Sir  Hyde  Parker  filed  his  bill  against  Sir  J.  J. 
Dillon,  the  defendant  J.  Benett  the  elder,  and  others,  and  thereby 
claimed  to  be  equitably  entitled  to  the  said  moiety  of  the  Hatch 
estate.  The  defendant  Benett,  the  elder,  by  his  answer  in  that  suit 
claimed  the  benefit  of  the  contract  of  sale ;  but  did  not  acknow- 
ledge that  he  was  bound  by  it.  The  cause  {Parker  v.  Dillon  and 
others)  was  heard  in  November,  1885,  and  the  bill  was  dismissed 
with  costs.  After  the  termination  of  Parker's  suit,  Sir  J.  J.  Dillon, 
being  desirous  of  enforcing  the  performance  of  what  he  considered 
to  be  the  contract  he  had  made  with  the  defendant  J.  Benett  the 
elder,  for  the  sale  of  the  Hatch  estate,  with  which  Benett  declined 
to  proceed,  caused  a  bill  to  be  prepared  for  that  purpose ;  but,  in 
February,  1887,  before  further  steps  were  taken,  Sir  J.  J.  Dillon 
died,  having  by  his  will  devised  all  his  estates,  including  the  said 
moiety  of  the  Hatch  estate,  to  his  sister  Henrietta  Dillon,  who  was 
also  his  heiress-at-law,  and  having  also  appointed  her  his  residuary 
legatee  and  sole  executrix. 

Soon  after  the  death  of  Sir  J.  J.  Dillon,  an  agreement  was 
entered  into  between  Henrietta  Dillon  and  the  defendant  J.  Benett 
the  elder,  by  which  the  latter,  on  *behalf  of  himself  and  J.  Benett  [  *896  ] 
the  younger,  agreed  to  purchase  the  said  moiety  of  the  Hatch 
estate,  and  to  accept  the  title  as  it  then  stood,  at  the  reduced  sum 
of  11,5002.  The  plaintiffs  alleged  that  this  was  merely  a  completion 
of  the  former  contract  with  an  abatement  of  price :  the  defendants 
alleged  that  it  was  an  entirely  new  agreement ;  the  former  agree- 
ment having  been  abandoned.  By  indentures,  dated  the  2nd  and 
8rd  of  October,  1887,  Henrietta  Dillon  in  consideration  of  11,500Z., 
paid  by  the  defendants  J.  Benett  the  elder  and  J.  Benett  the 
^-oonger,  to  her  and  to  her  order,  conveyed  the  said  moiety  of  the 
Hatch  estate  to  the  use  of  J.  Benett  the  elder  and  J.  Benett  the 
younger,  as  therein  mentioned.  The  purchase-money  was  applied 
in  paying  off  the  mortgage  to  Mollan  and  other  incumbrances  (not 
inclading  the  claim  of    the  plaintiffs  under    the  agreement  of 
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Fuller      November,  1881),  and  the  balance,  amounting  to  8,8202.,  was  paid 

Bbmett.      to  Henrietta  Dillon. 

By  indentures  dated  the  28rd  and  24th  of  June,  1889,  J.  Benett 
the  elder  and  J.  Benett  the  younger  conveyed  the  Hatch  estate, 
together  with  other  estates,  to  the  defendant  Edward  Marjoribanks, 
and  his  heirs,  by  way  of  mortgage  for  securing  129,000Z.  and 
interest.  Messrs.  Farrer  &  Co.  were  the  solicitors  of  both  the 
defendants,  Benett  and  Marjoribanks,  in  the  business  of  this 
mortgage. 

The  bill  was  filed  in  April,  1840,  against  J.  Benett  the  elder, 
J.  Benett  the  younger,  E.  Marjoribanks,  Henrietta  Dillon,  and  the 
assignees  of  Ghitty,  stating  that  the  plaintiffs  had  then  lately 
discovered  that  the  purchase  was  completed,  and  the  Hatch  estate 
conveyed  to  the  several  defendants  by  the  deeds  of  October,  1837, 
and  June,  1889 ;  and  praying  that  an  account  might  be  taken  of 
the  debt  due  to  the  plaintiffs  from  Ghitty,  secured  by  the  agreement 
of  March,  1832,  and  to  Ghitty  from  Sir  J.  J.  Dillon,  secured  by  the 
[  '897  ]  *agreement  of  November,  1831,  and  that  the  defendants  Henrietta 
Dillon,  J.  Benett  the  elder,  and  J.  Benett  the  younger,  and 
E.  Marjoribanks,  might  be  decreed  to  pay  to  the  plaintiffs  the 
amount,  not  exceeding  2,000Z.,  which  should  be  found  due  from 
Dillon  to  Ghitty  at  the  date  of  the  agreement  of  November,  1831, 
with  interest,  in  part  satisfaction  of  the  debt  secured  to  the  plaintiffs 
by  the  agreement  of  March,  1832,  with  the  costs  of  the  suit ;  and 
in  default  of  such  payment  that  the  said  defendants  and  the 
assignees  of  Ghitty  might  be  foreclosed  of  the  equity  of  redemption 
of  the  said  moiety  of  the  Hatch  estate,  and  that  the  said  defendants 
might  be  decreed  to  convey  the  said  moiety  to  the  plaintiffs,  and 
deliver  up  to  them  the  deeds  relating  thereto,  and  the  possession 
thereof. 

The  defendants  J.  Benett  the  elder,  J.  Benett  the  younger,  and 
E.  Marjoribanks  claimed  to  be  purchasers  of  the  Hatch  estate, 
without  notice  of  the  agreement  of  November,  1881.  The  defendant 
J.  Benett,  the  elder,  said  that  there  was,  before  that  agreement,  a 
contract  binding  in  law  upon  Dillon  for  the  sale  of  the  estate, 
although  it  was  not  in  law  binding  upon  him  (the  defendant)  ;  that 
such  agreement  was  abandoned  after  the  institution  of  the  suit  of 
Parker  v.  Dillon ;  and  that  the  subsequent  contract  with  the 
defendant  Henrietta  Dillon  was  an  entirely  n«w  transaction,  having 
no  reference  to  the  former ;  that  no  mention  was  made  in  the  con> 
veyance  of  any  former  treaty  or  contract ;  and  that  the  purchase- 
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money  was  paid  to  Henrietta  Dillon  as  the  vendor,  and  not  as  the  Fuller 
personal  representative  of  Sir  J.  J.  Dillon.  Henrietta  Dillon  was  bbnett. 
out  of  the  jurisdiction,  and  did  not  appear  in  the  cause. 

Evidence  was  entered  into  on  both  sides,  but  the  material  facts 
of  the  ease  were  scarcely  in  dispute.  The  questions  were  with 
regard  to  the  inferences  or  conclusions  *  which  were  to  be  drawn  [  ♦•^98  ] 
from  the  particular  facts.  It  did  not  appear  whether  the  notice 
which  they  had  received  of  the  agreement  of  November,  1881,  was 
or  not  in  the  actual  recollection  of  Messrs.  Farrer  &  Go.  at  the  time 
of  the  completion  of  the  purchase  by  their  clients,  the  defendants 
Benett,  and  the  payment  of  the  balance  of  the  purchase-money  to 
Henrietta  Dillon.  Mr.  Parkinson,  the  partner  in  the  firm  of 
Farrer  «&  Co.,  who  acted  in  this  business,  was  examined  as  a 
witness,  and  the  following  passage  in  his  depositions  was  noticed  in 
the  judgment : 

"I  have  some  recollection  that  the  produced  notices  (of  the 
agreement  and  assignment)  were,  on  some  occasion  previously  to 
the  death  of  the  said  Sir  J.  J.  Dillon,  referred  to,  or  noticed  by  me, 
in  some  conversation  or  conversations  which  I  then  had  with  the 
said  J.  Benett  the  elder ;  but  at  what  precise  time  between  the  date 
of  the  said  last-mentioned  documents  I  had  these  communications, 
I  cannot  state  as  to  my  recollection  or  belief ;  nor  can  I  recollect  to 
what  extent  I  apprised  the  said  J.  Benett,  the  elder,  of  the  contents 
of  the  said  last-mentioned  documents,  and  even  if  I  could,  I  should 
decline  to  state  the  same,  as  I  consider  the  communications  between 
myself  and  my  client,  the  said  J.  Benett,  the  elder,  as  confidential 
and  privileged.  I  am  confident  that,  after  the  death  of  the  said  Sir 
J.  J.  Dillon,  neither  I  nor  any  of  my  partners  had  any  conversation 
with  the  said  J.  Benett,  the  elder,  on  the  subject  of  the  said  produced 
paper  writings,  or  made  known  to  him  the  contents  thereof,  as  at 
that  time  the  treaty  for  the  purchase  of  the  said  estates  had  been 
put  an  end  to ;  and  both  my  partners  and  myself  considered  that 
there  was  no  binding  contract  subsisting  between  the  parties.'* 

And  the  following  passage  in  the  depositions  of  the  same  witness 
was  also  read  in  the  judgment : 

"  I  believe  that  neither  I  nor  any  of  my  partners  ever  communi-  [  399  ] 
eated  to  the  said  plaintiffs  or  their  solicitors  the  result  of  the  said  last- 
mentioned  suit,  or  the  completion  of  the  purchase  of  the  moiety  of 
the  said  estate  by  the  said  John  Benett  the  elder,  and  John  Benett 
the  younger,  inasmuch  as  I  and  my  partners  considered  that  there 
was  no  binding  contract  between  the  said  Sir  John  Dillon  and  the 
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FuLLBB  said  John  Benett  the  elder.  These  matters  were  not  purposely  kept 
Bewktt.  secret  from  the  said  plaintiflFs  or  their  solicitors,  by  myself,  or  my 
partners,  or  our  client;  we  certainly  did  not  consider  ourselves 
under  any  obligation  to  give  the  said  plaintiffs  or  their  solicitors, 
spontaneously,  any  notice  of  the  termination  of  the  said  suit,  or  of 
the  completion  of  the  said  purchase  by  the  said  defendants,  John 
Benett  the  elder,  and  John  Benett  the  younger ;  but  we  should  not 
have  refused  to  give  the  said  plaintiffs  or  their  solicitor  any  infor- 
mation thereof,  if  they  had  made  any  inquiry  respecting  the  same ; 
such  inquiry  or  information,  however,  was  never,  as  far  as  I  recollect 
or  believe,  made  or  sought  after.  I  cannot  state,  as  to  my  knowledge 
or  belief,  whether  the  said  plaintiffs  and  their  solicitors  were  wholly 
or  in  any  way  ignorant  of  the  termination  of  the  suit,  instituted  as 
aforesaid,  by  the  said  Sir  Hyde  Parker,  or  of  the  completion  of  the 
said  purchase  by  the  said  Messrs.  Benett,  until  a  short  time  previous 
to  the  institution  of  this  suit."     At  the  hearing, 

Mr.  Temple  and  Mr.  Heathfield,  for  the  plaintiffs. 

Mr.  Purvis  and  Mr.  Sidebottom,  for  the  defendants,  J.  Benett 
the  elder,  and  J.  Benett  the  younger,  argued  that  the  vendor,  after 
he  had  bound  himself  by  a  contract  for  sale,  could  not  charge  the 
estate  by  the  agreement  to  mortgage  it;  that  there  had  been  laches, 
or  at  least  negligence  on  the  part  of  the  plaintiffs,  in  suspending 
[  '400]  their  claim  from  1882  until  after  the  purchase-money  was  *paid  ; 
that  the  contract  with  Henrietta  Dillon  was  an  entirely  new  and 
distinct  transaction ;  and  that  it  was  neither  reasonable  in  fact,  nor 
consistent  with  law,  to  deem  that  the  solicitor,  after  such  a  lapse  of 
time,  had  the  circumstances  of  the  former  transaction  present  in 
his  mind,  so  as  to  affect  his  client  with  constructive  notice.  They 
contended  also,  that  the  bill  was  not  correctly  framed,  supposing 
the  plaintiffs  were  entitled  to  relief ;  for  it  should  have  prayed  tliat 
a  proper  mortgage-deed  might  be  executed,  and  not  a  foreclosure. 

Mr.  Romilly  and  Mr.  Giffard,  for  E.  Marjoribanks. 

Mr.  Hislop  Clarke,  for  the  assignees  of  Chitty. 

[Dawson   v.   Ellis  (i),   Mountford   v.    Scott  (2),    Winter  v.    L*>n/ 
Anson  (3),  Hargreaves  v.  Rothwell  (4),  and  earlier  cases,  were  cited.; 

(1)  21  R.  E.  227  (1  Jac.  &  W.  524).   S.  C.  3  Buss.  488), 

(2)  24  E.  E.  00  (T.  &  K.  274).         (4)  44  E.  E.  48  (1  Keen.  J 54). 

(3)  27  E.  E.  171  (1  Sim.  &  St  434; 
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The  Vicb-Chancbllor,  at  the  conclusion  of  the  argument,  stated  fuller 
his  opinion  to  be,  that  there  was  no  complete  contract  between  benett. 
Dillon  and  Benett  before  the  agreement  of  November,  1881,  but 
that  the  matter  was  then  in  treaty  only ;  that  there  was  no  ground 
for  imputing  laches  to  the  plaintiffs ;  and  that  the  record  was  not 
improperly  framed,  so  as  to  preclude  the  plaintiffs  from  obtaining 
relief,  if  upon  the  merits  they  were  entitled  to  it. 

The  ViCE-ChANCBLLOB  :  March  3. 

Referring  to  what  I  said  on  a  former  day,  the  only  question  which       [  40i  ] 
I  have  to  try  is  that  of  notice  or  no  notice  to  Benett  and  Marjoribanks 
of  the  contract  between  Chitty  and  Sir  J.  J.  Dillon. 

In  order  to  understand  the  point  of  law  upon  which  the  answer 
to  the  question  depends  (for  the  material  facts  are  not  substantially 
in  dispute),  it  is  necessary  only  to  state,  that  Mr.  Parkinson,  of  the 
firm  of  Farrer  &  Co.,  on  behalf  of  that  firm,  was  the  solicitor  and 
legal  adviser  of  Mr.  Benett  in  and  throughout  his  original  treaty 
with  Sir  J.  J.  Dillon,  in  February,  1881,  and  thenceforward  until 
the  institution  of  the  suit  of  Parker  v.  DiUoUy  in  November,  1882 ; 
that  the  same  firm  (acting  by  Mr.  Bannister)  were  the  solicitors  for 
Mr.  Benett  in  the  cause  of  Parker  v.  Dillon,  in  which  Mr.  Benett 
insists,  by  his  answer,  that  he  held  Sir  J.  J.  Dillon  bound  by  a 
contract  for  sale  of  the  Hatch  estate ;  that  Messrs.  Farrer  &  Go. 
by  Mr.  Parkinson  continued  to  act  for  Mr.  Benett,  in  the  transac- 
tion respecting  the  alleged  sale  of  the  Hatch  estate,  from  the  month 
of  November,  1885,  (the  date  of  the  dismissal  of  Sir  Hyde  Parker's 
suit),  until  the  death  of  Sir  J.  J.  Dillon,  in  1887  ;  that  he  after- 
wards, in  the  same  character,  acted  for  Mr.  Benett  in  the  treaty 
between  that  gentleman  and  Miss  Dillon,  which  terminated  in  the 
agreement  for  sale  and  purchase  in  October,  1887  ;  and  that  he  or 
Messrs.  Farrer  &  Co.  were  the  solicitors  for  Mr.  Marjoribanks,  as 
well  as  of  Mr.  Benett,  in  the  transaction  which  terminated  in  the 
mortgage  of  June,  1839.     Mr.  Parkinson  has  been  examined  by  the 
defendants,  or  some  of  them,  as  a  witness  in  the  cause,  and  cross- 
exanained   by  the  plaintiffs.     He  does  not  controvert  the  fact  of 
notice  given  to  his  house  by  Smith  and  AUistons  in  1832,  nor  his 
recollection  *of  that  notice  in  1885,  1837,  or  1839.     His  evidence       [  ♦402  ] 
upon  this  point  tends  the  other  way,  if  that  were  material.     (His 
Honour  read  that  part  of  Mr.  Parkinson's  deposition  which  has  been 
already  stated  (i).)    I  should  here  observe,  that  the  notices  I  have 

(I)  Supray  pp.  155,  156. 
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Fuller  referred  to  as  having  been  sent  by  Smith  and  AUistons  to  Messrs. 
Benistt.  Farrer  &  Co.  in  March,  1882,  came  out  of  the  possession  of  the 
defendants  Benett  in  this  cause ;  and  that  there  is  some  evidence 
that  the  notices  formed  the  subject  of  a  conversation  between 
Mr.  Parkinson  and  Mr.  Benett  in  the  lifetime  of  Sir  J.  J.  Dillon. 
It  is  not,  however,  upon  these  facts  that  my  opinion  on  this  case  has 
been  formed. 

The  plaintiffs  have  argued,  that  the  treaty  for  the  purchase  of 
the  estate,  which  commenced  in  February,  1881,  was  suspended 
only  by  Sir  H.  Parker's  suit  in  1882,  and  is  to  be  considered  as  one 
continuous  transaction  until  its  completion  in  1887  ;  and  that  the 
notice,  which,  in  March,  1832,  was  given  to  Farrer  &  Co.,  on  behalf 
of  the  plaintiffs,  will  affect  both  Benett  and  Marjoribanks.  The 
defendants  insist,  that  the  treaty  and  contract  for  purchase  with 
Miss  Dillon,  after  Sir  J.  J.  Dillon's  death,  was  altogether  a  new 
transaction,  unconnected  with  the  treaty  in  the  lifetime  of  Sir  J.  J. 
Dillon,  and  that  notice  to  a  solicitor  in  one  transaction  is  not  notice 
to  his  client  in  a  new  transaction. 

The  general  propositions,  first,  that  notice  to  the  solicitor  is 
notice  to  the  client ;  secondly,  that,  where  a  purchaser  employs  the 
same  solicitor  as  the  vendor,  he  is  affected  with  notice  of  whatever 
that  solicitor  had  notice  in  his  capacity  of  solicitor  for  either  vendor 
or  purchaser  in  the  transaction  in  which  he  is  so  employed  ;  and, 
[  *^03  ]  thirdly,  that  the  notice  to  the  solicitor,  *which  alone  will  bind  the 
client,  must  be  notice  in  that  transaction  in  which  the  client  employs 
him, — have  not,  as  general  propositions,  been  disputed  at  the  Bar ; 
but  with  respect  to  the  last  proposition,  it  was  argued,  for  the 
plaintiffs,  that,  where  one  out  of  two  matters  transacted  by  the 
same  solicitor  follows  so  close  upon  the  other,  that  the  earlier 
transaction  cannot  have  been  out  of  the  mind  of  the  solicitor  when 
engaged  in  the  latter,  there  is  no  ground  for  restricting  the  notice 
to  the  client  to  the  second  transaction  only,  and  that  he  will  be 
affected  with  notice  of  both ;  and  for  this  reference  was  made  to 
Winter  v.  Lord  Anson  (i),  Moxmtford  v.  Scott  (2),  and  Hargreaven  v. 
Rothwell  (3),  to  which  I  may  add  the  case  of  Broilierton  v.  Hatt  (4). 

According  to  the  plaintiffs*  argument  upon  this  part  of  the  case, 
carried  to  its  full  extent,  the  question  is  one  of  memory  only  on  the 
part  of  the  solicitor,  irrespective  of  the  circumstance  which  has 
entered  into  all  the  cases  cited  for  the  plaintiffs,  that  the  same 

(1)  27  R.  R.  171  (3  Ru88.  488).  (3)  44  R.  R.  48  (1  Keen,  154). 

(2)  24  R.  R.  55  (T.  &  Russ.  274).  (4)  2  Vern.  674. 


VOL.  LXii.]  1843.     CH.     2  HARE,  408—405.  159 

solicitor  was  employed  by  both  parties,  the  vendor  and  the  Fuller 
purchaser.  According  to  the  defendants'  argument,  the  knowledge  benktt. 
which  the  solicitor  has  must  be  acquired  after  and  during  the 
retainer,  or  it  will  not  affect  the  client.  I  am  certainly  not  prepared 
to  accede  to  either  proposition  to  the  full  extent.  Cases  may  easily 
be  suggested  in  which  it  would  be  impossible  that  a  solicitor  should 
have  forgotten  a  fact  recently  under  his  view,  with  notice  of  which, 
however,  it  would  be  impossible  to  affect  his  client,  unless  the 
circumstance  of  his  being  solicitor  for  two  parties  be  introduced 
into  the  case.  And  it  is  equally  clear,  where  that  circumstance 
(orms  part  of  the  case,  that  a  purchaser  may  be  affected  with  notice 
of  'what  the  solicitor  knew  as  solicitor  for  the  vendor,  although,  as  [  *404  ] 
solicitor  for  the  vendor,  he  may  have  acquired  his  knowledge  before 
he  was  retained  by  the  purchaser.  Whatever  the  solicitor,  during 
the  time  of  his  retainer,  knows  as  solicitor  for  either  party,  may 
possibly  in  some  cases  affect  both,  without  reference  to  the  time 
when  his  knowledge  was  first  acquired.  If,  therefore,  in  order  to 
decide  the  cause  now  before  me,  it  were  strictly  necessary  that  I 
should  decide,  as  an  abstract  question,  that  a  purchaser,  who  for 
the  first  time  employs  a  solicitor  (not  being  also  the  solicitor  of  the 
vendor),  can  be  affected  with  constructive  notice  of  anything  known 
to  the  solicitor,  save  that  of  which  the  solicitor  acquires  notice  after 
his  retainer,  and  during  his  employment  by  the  purchaser, — I  should 
certainly  feel  great  difiBculty  in  coming  to  the  conclusion.  The 
rule,  that  notice  to  the  solicitor  will  not  bind  the  client,  unless  it 
be  in  the  same  transaction,  or  at  least  during  the  time  of  the 
6olicitor*8  employment  in  that  transaction,  I  have  always  under- 
stood to  be  a  rule  positivi  juris,  adopted  by  courts  of  justice  in 
favour  of  innocent  purchasers ;  and  the  reason  and  policy  of  the 
rule  appear  to  me  to  show  that  such  is  the  case.  '*  It  is  settled," 
says  Lord  Hardwiceb,  "  that  notice  to  the  agent  or  counsel,  who 
was  employed  in  the  thing  by  another  person,  or  in  another 
business,  and  at  another  time,  is  no  notice  to  his  client  who  employs 
him  afterwards.  It  would  be  very  mischievous  if  it  was  so ;  for 
tJbe  man  of  most  practice  and  greatest  eminence  would  then  be 
the  most  dangerous  to  employ  "(i).  The  expression  commonly 
used  in  explaining  the  rule,  namely,  that  the  agent  may  have 
forgotten  the  former  transaction,  points  at  the  same  conclusion ; 
and  I  cannot  think  that  Lord  Eldon,  in  the  language  he  used 
extrajudicially  in  Mount/ord  v.  Scott^  intended  to  shake  the  ^general  [  *405  J 
(1)  3  Atk.  392 ;  2  Id.  242. 
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Fuller  doctrine  which  himself,  as  well  as  Lord  Hardwigeb  and  other 
Besett.  Judges,  had  so  often  insisted  upon :  Warrick  v.  Wanick  (i),  Steed 
V.  Whitaker{2)f  Hiem  v.  Mill  (3),  Mountford  v.  Scott  (4),  Kennedy 
V.  Green  (5).  It  is  not  necessary  so  to  understand  Lord  Eldon's 
language  when  construed  with  reference  to  the  circumstances  of  the 
case  before  him.  The  rule  limited  as  above,  is,  I  presume  to  sa3% 
best  adapted  to,  and  fully  sufficient  for,  the  purposes  of  justice. 

It  appears  to  me,  however,  that  it  may  not  be  necessary  that  I 
should  give  an  opinion  upon  the  abstract  question.  The  cases  of 
Brotherton  v.  Hatt,  Winton  v.  Lord  Anson,  Mountford  v.  Scott,  and 
Hargreaves  v.  Rothwell,  do  not  appear  to  me  necessarily  to  impeach 
the  rule.  The  circumstances  of  those  cases  were,  for  the  present 
purpose,  in  substance  the  same.  The  mortgagors  had  at  different 
times  employed  the  same  solicitor  in  effecting  different  incumbrances 
upon  the  same  estate;  and  the  incumbrancers,  with  whom  the 
contest  arose,  had  employed  the  mortgagor's  solicitor  in  the  several 
transactions  in  which  they  were  respectively  concerned.  The  Court 
held  the  puisne  incumbrancer  affected  with  constructive  notice  of 
the  prior  incumbrances ;  for  having,  in  that  case,  employed  the 
mortgagor's  solicitor,  he  would  necessarily  be  affected  with  notice 
of  the  prior  transaction,  unless  it  should  be  held  that  the  common 
solicitor  (in  his  character  of  solicitor  to  the  mortgagor)  was  not  to 
be  considered  as  recollecting  the  old  transactions  when  engaged  in 
the  new.  If  that  were  admitted — if  the  notice  which  the  solicitor 
[  ♦406  ]  of  the  mortgagor  *had  in  the  old  transaction  were  not  continued  in 
the  new  transaction, — I  do  not  know  what  should  prevent  the 
solicitor  of  the  mortgagor  from  himself  becoming  an  incumbrancer 
upon  the  estate,  and  insisting  upon  his  incumbrance  against  the 
mortgagees,  whose  mortgages  he  had  himself  on  former  occasions 
prepared  :  this  was  in  fact  unsuccessfully  attempted  in  the  late  case 
of  Perkins  v.  Bradley  (6).  In  the  absence  of  special  circumstances 
to  affect  the  conclusion,  and  in  the  absence  certainly  of  any  rule  of 
law  affecting  the  case,  it  might  be  right  to  hold  that  the  solicitor 
for  the  mortgagor  had  (like  the  mortgagor  himself)  notice  of  the 
prior  transaction,  in  that  very  transaction  in  which  he  was  employed 
by  the  mortgagee.  It  was  one  continuous  dealing  with  the  same 
title.  If,  as  solicitor  for  the  mortgagor,  he  had  such  notice  in  the 
new  transaction,  he  had  it  in  that  new  transaction  as  solicitor  for 

(1)  3  Atk.  294.  (4)  18  H.  B.  189  (3  Madd.  34). 

(2)  Barnard.  Chan.  Kep.  220.  (5)  41  E.  E,  176  (3  My.  &  K.  699». 

(3)  9  E.  E.  149  (13  Ves.  120).  (6)  1  Hare,  219. 
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both.     The  reasonmg  is  technical ;  and,  in  a  case  like  that  I  am      Fuller 
supposing,  the  technicality  as  well  as  the  common  sense  of  the  case      bbnett. 
appears  to  me  to  be  in  favour  of  the  decisions  I  am  now  considering. 
But,  however  that  may  be,  the  decisions  must  govern  the  present 
case,  whether  my  attempt  to  reconcile  them  with  the  positive  rule 
I  have  referred  to  be  right  or  not. 

In  the  case  now  before  me,  I  consider  it  to  be  immaterial  whether 
the  treaty  between  Sir  J.  J.  Dillon  and  Mr.  Benett,  and  that 
between  Mr.  Benett  and  Miss  Dillon,  after  Sir  J.  J.  Dillon's  death, 
were  the  same  or  not, — whether  the  latter  was  a  continuance  of  the 
first  or  a  new  treaty, — Messrs.  Farrer  &  Co.  were  the  solicitors  of 
the  defendant  Benett  from  the  commencement  of  the  treaty  in  1881 
to  its  close.  The  notices  of  the  plaintiffs'  interest  were  given  to 
them  in  March,  1882,  as  the  solicitors  of  Benett.  Those  notices 
were  retained  and  preserved  by  them ;  and  in  this  suit  they  come 
out  of  their  *po8session  from  the  answer  of  their  clients.  Upon  [  •407  ] 
the  intermediate  circumstances,  and  Mr.  Parkinson's  evidence,  I 
have  already  observed,  I  cannot  discover  any  ground  upon  which 
Mr.  Benett  can  escape  from  the  consequences  of  the  notice. 

If  Mr.  Benett  is  bound  by  the  notice,  Mr.  Marjoribanks  must  be 
bound  by  it  also,  not  because  abstractedly  he  is  to  be  bound  by 
facts  which  came  to  the  knowledge  of  his  solicitor  in  other  trans- 
actions, but  because  the  solicitor  he  employed  in  the  business  of 
the  mortgage  had  notice  of  the  plaintiffs'  interest,  as  the  solicitor 
of  the  mortgagor,  in  the  very  transaction  in  which  he  (the 
mortgagee)  so  employed  him. 


BOWER  V.  COOPER.  i842. 

(2  Hare,  408-^11 ;  S.  C.  11  L.  J.  Ck  287  ;  6  Jur.  681.)  ^^'"^y^'  ^^' 

An   agreement  to  sell  land,   not  expressing    what   interest  in  it,   is        ^^If  ^• 
construed  to   mean   the   whole   of  the   interest   of    the  vendor  in  the  1843. 

land.  •^'»»-  27. 

An  agreement  to  purchase  land  for  an  annuity  for  the  life  of  the  vendor, 
to  be  a  charge  on  the  land,  and  to  be  paid  quarterly,  entitles  the  vendor,  y  .^^    ' 

not  only  to  the  security  of  the  charge,  but  to  the  covenant  of  the  purchaser         r  ,qq  -, 
for  the  payment  of  the  annuity. 

Separation  of  the  coets  occasioned  by  a  defence,  founded  on  a  statement 
of  fact,  disproved  by  the  evidence. 

The  bill  was  brought  for  the  specific  performance  of  the  following 
agreement :  "  Memorandmn  of  an  agreement  made  this  22nd  day 

B.B- — YOh.  LXn.        *  11 
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BowBB  of  January,  1841,  between  Reuben  Cooper,  of  Hinton,  of  the  one 
Coo^pER.  P^^ti}  ^^^  Charles  Bower,  of  High  Cliff,  both  in  the  parish  of 
Christchurch,  in  the  county  of  Southampton,  of  the  other  part. 
The  said  R.  Cooper  hereby  agrees  to  sell  to  the  said  Charles  Bower 
the  following :  A  certain  cottage  and  land  recently  purchased  by 
the  said  R.  Cooper  of  J.  Lane ;  two  cottages  and  land  purchased 
of  W.  Lane  ;  both  in  the  parish  of  Christchurch, — the  cottage  and 
garden  purchased  by  the  said  R.  Cooper  and  T.  Burt,  in  the  parish 
of  Milton,  in  the  said  county,  which  premises  were  lately  in  the 
respective  occupations  of  J.  Davy,  the  said  R.  Cooper,  T.  Cratchley, 
and  W.  Church,  and  one  of  the  said  cottages  purchased  of  W.  Lane, 
being  now  or  lately  void, — together  with  the  crop  in  the  ground 
thereof,  for  an  annuity  of  302.,  payable  during  the  life  of  the  said 
R.  Cooper ;  and  the  said  C.  Bower  hereby  agrees  to  purchase  the 
said  premises  for  the  said  annuity :  and  it  is  hereby  agreed  that 
the  said  annuity  shall  be  charged  on  the  said  premises  by  an 
instrument  giving  the  said  R.  Cooper  power,  upon  non-payment  of 
the  same,  to  sell  such  premises  for  the  purpose  of  raising  the  arrears 
thereof ;  and  it  is  further  agreed  that  the  said  annuity  shall  be 
payable  quarterly  from  the  5th  day  of  January,  and  that  the  first 
payment  thereof  shall  be  made  in  advance,  and  that  the  said 
C.  Bower  shall  be  entitled  to  the  possession  and  rents  and  profits 
[  UOM  ]  of  the  same  premises  from  the  said  *5th  day  of  January,  and  that 
all  expenses  incurred  in  or  about  the  said  sale  shall  be  borne  by  the 
said  C.  Bower,  and  that  the  deeds  of  the  said  premises  shall  be 
deposited  with  Mr.  Druitt,  of  Christchurch,  solicitor,  on  behalf  of 
both  parties.  (Signed)  Reuben  Cooper,  Charles  Bower."  The 
first  quarterly  payment  of  the  annuity  was  made  in  advance  on  the 
execution  of  the  agreement. 

The  performance  was  resisted  on  four  grounds :  first,  on  the 
allegation,  that  the  defendant  was  in  a  state  of  intoxication  at  the 
time  of  making  and  executing  the  agreement,  and  that  the  plaintiff 
took  advantage  of  his  incapacity :  Coles  v.  Trecothick  (i),  Lightjoot 
V.  Heron  (2).  Secondly,  that  the  agreement  was  uncertain,  inas- 
much as  it  did  not  express  what  interest  in  the  premises  it  was 
intended  should  pass  to  the  plaintiff:  Western  v.  Rms€ll{3). 
Thirdly,  that,  by  the  agreement,  no  provision  wms  made  for  any 
covenant  or  security  to  be  given  for  the  payment  of  the  annuity  to 

(1)  7  R.  E.  167  (9  Yes.  234).  (3)  13    R.    R.    178    (3    V.    &    B. 

(2)  51  R.  R.  406  (3  Y.  &  C.  Ex.      187). 
Eq.  586). 
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the  defendant  beyond  the  security  of  the  premises.    [And  lastly       Bower 
that  the  consideration  was  uncertain  and  inadequate  (i).]  Cooper. 

Mr.  Sharpe  and  Mr.  Leiviuy  for  the  plaintiff ;  and  Mr.  Anderdon       May  h. 
and  Mr.  James^  for  the  defendant. 

The  Yice-Chancellor  held,  that  the  agreement  must  be  con- 
strued as  referring  to  and  importing  the  whole  of  the  defendant's 
interest  in  the  premises ;  that,  under  the  agreement,  the  defendant 
was  entitled,  not  only  that  the  annuity  should  stand  as  a  charge 
upon  the  premises,  but  also  to  the  personal  covenant  of  the  plaintiff 
for  its  payment ;  and  that  the  defendant  had  failed  in  proving  any 
incapacity  on  his  part  to  enter  into  the  contract :  none  of  the  first 
three  grounds  relied  upon  by  the  defendant,  therefore,  constituted 
any  defence ;  and  the  plaintiff  must  be  declared  to  be  entitled  to 
the  costs  occasioned  by  the  defence,  founded  on  the  alleged 
incapacity,  which  had  failed  :  Wiight  v.  H<ncard{2),  Deggs  v.  Cole- 
brooke  (3),  Watts  v.  Manning  (4),  Mounsey  v.  Bumham  (6) ;  although 
the  separation  of  the  costs  was  not  to  be  adopted  in  practice  upon 
light  grounds,  nor  unless  the  respective  costs  applied  to  distinct 
cases,  and  were  considerable,  with  reference  to  the  whole  evidence 
given  in  the  cause. 

[On  the  question  of  inadequacy  his  Honour  directed  a  reference 
as  to  the  respective  values  of  the  property  and  of  the  annuity.] 

The  Master  found  that  the  value  to  sell  of  the  premises  and  crop,       [  4i  i  ] 
at  the  date  of  the  contract,  was  8022.  10«. ;  and  that  the  value  at 
the  same  time  of  an  annuity  of  80Z.  per  annum,  on  the  life  of  a 
party  of  the  age  of  the  defendant,  was  2782.  IBs.  2d. 

Decree  for  specific  performance,  with  costs.  184». 

Jan.  27. 

(1)  The  defence   of  inadequacy  is  omitted. — O.  A.  S.                                          

ooTered  by  modern  authority,  which  (2)  24  B.  R.  169  (1  Sim.  &  St.  205). 

aetllee  that  inadequacy  is  no  defence  (3)  1  Atk.  396. 

nnless  it  amounts  to  evidence  of  fraud,  (4)  1  Sim.  &  St.  421. 

and  so  much  of  the  report  as  deals  (o)  58  R.  H.  11  (1  Hare,  22). 

with    that    defence    is    accordingly 
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18*3.  GAUNT  V.  TAYLOK(l). 

Feb.  2i,  25,  ^    ' 

28.  (2  Hare,  413—423.) 

WiGRAM  Administration  of  an  estate,  where  a  creditor  had  obtained  judgment 

V.-C.    '  upon  a  plea  oipJeue  adminisiravit  by  two  of  the  executors,  and  a  confession 

r  413  1  of  assets  to  a  certain  amount  by  another  executor, — such  assets  consisting 

of  money  in  the  hands  of  bankers  not  reached  by  the  execution, — which 

the  two  executors  prevented  from  being  paid  upon  the  cheque  of  the  third 

executor  to  the  judgment  creditor,  and  which  was  afterwards  paid  into  Court. 

An  executor,  who,  in  an  action  at  law  by  a  creditor  of  the  testator,  has 
pleaded  according  to  the  truth  of  the  case,  is,  when  the  assets  are  taken 
from  him,  and  administered  in  equity,  entitled  to  the  protection  of  the 
Court  against  any  personal  liability  in  respect  of  such  plea. 

Notwithstanding  an  order  on  further  directions  in  a  creditor's  suit,  that 
the  costs  of  all  parties  should  be  taxed  as  between  solicitor  and  client,  and 
paid  out  of  a  fimd  in  Court, — the  fund  proving  insufficient  to  pay  all  the 
costs, — the  Court  ordered  the  costs  of  the  executors  to  be  paid  in  the  fir^t 
place. 

Interest  on  debts  by  judgment  recovered  against  the  executor. 

J.  Taylor,  the  testator,  married  Hannah,  the  widow  of  K.  Stringer, 
and  borrowed  of  Waterhouse,  Holt,  and  Cooper,  the  executors  of 
Stringer,  the  sum  of  1,2002.  Taylor,  who  was  not  a  trader,  died  in 
January,  1S80,  indebted  in  that  sum,  and  also  indebted  to  other 
persons ;  and  entitled  to  some  real  estate,  subjected  by  his  will  to 
the  payment  of  his  debts,  and  to  other  real  estate  which  did  not 
pass  by  his  will.  He  appointed  Hannah,  his  widow,  Tottie  and 
Shaw,  his  executrix  and  executors.  In  June,  1830,  Waterhouse, 
Holt,  and  Cooper,  brought  their  action  in  the  Common  Pleas  against 
the  executrix  and  executors  of  Taylor,  for  recovery  of  the  1,200/. 
and  interest ;  to  which  the  executrix  and  executors  of  Taylor  pleaded 
plene  administravit.  In  the  same  month  of  June,  the  plaintiff  in 
this  suit,  a  creditor  of  the  testator  Taylor,  filed  his  bill  on  behalf  of 
himself  and  the  other  unsatisfied  creditors,  for  the  administration 
of  the  estate.  Hannah  Taylor,  the  executrix,  withdrew  her  plea  of 
plefie  administravit  to  the  action  by  the  executors  of  Stringer  (2), 
and  instead  thereof  pleaded  pleiie  administravit  prater  the  sum  of 
8882.  68.  Id.  (part  of  the  testator's  assets,  which  the  executrix  and 
executors  had  received  and  deposited  in  their  joint  names  in  the 
[  *4U  ]  Bank  of  Messrs.  Brown  &  Co.  at  Leeds),  and  *goods  and  chattels 
of  the  value  of  481Z.  18«.  6d.  (being  the  furniture  and  effects  in  the 
testator's  house),  making  together  865Z.  Os.  Id.    Waterhouse,  Holt, 

(1)  Staniar  v.  Evans,  34  Ch.  D.  470,  executors;  and  it  was  held  to  be  a 
56  L.  J.  Ch.  581,  56  L.  T.  87.  case  in  which  two  sets  of  costs  should 

(2)  The  executrix  also  severed  in  be  allowed.    See  Gaunt  v.  Taylor,  oO 
her  defence  in   this  suit,    haying   a  B.  E.  197  (2  Beay.  346). 

different     interest     from     her     co- 
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and  Cooper  then  entered  a  nolle  prosequi  on  the  plea  of  the  executors  Gaunt 
Tottie  and  Shaw,  with  payment  of  assets  t7i/wtMro  as  against  them ;  taylob. 
and  an  interlocutory  judgment  was  signed  against  Hannah  Taylor, 
the  executrix,  for  the  assets  confessed,  with  an  award  of  a  writ  of 
inquiry  to  assess  the  damages.  The  writ  of  inquiry  was  executed 
on  the  2nd  of  November,  1830,  and  the  damages  (the  debt  and 
interest)  were  assessed  at  1,249Z.  with  31Z.  13«.  costs,  and  final 
judgment  was  signed  on  the  11th  of  November,  upon  which  execu- 
tion issued  to  levy  865L  Os.  Id.^  part  of  the  said  damages  and  costs, 
of  the  goods  and  chattels  of  the  testator,  acknowledged  by  Hannah 
Taylor  to  be  in  her  hands.  Under  this  execution  the  sheriff  seized 
and  sold  the  furniture  and  effects,  and  paid  the  sum  produced  by 
the  sale,  amounting  after  deducting  the  expenses  to  400Z.  ds.  5d.,  to 
Waterhouse,  Holt,  and  Cooper,  in  partsatisfactionof  the  judgment. 
Waterhouse,  Holt,  and  Cooper  applied  to  Hannah  Taylor  for  pay- 
ment of  the  383Z.  6s.  Id.,  and  she  gave  them  a  cheque  on  Messrs. 
Brown  &  Co.,  dated  the  16th  of  November,  1830,  for  380Z.  The 
bankers,  however,  refused  payment,  alleging  that  they  had  received 
notice  from  Shaw,  one  of  the  executors,  not  to  part  with  the  money. 
Under  an  order  of  the  8th  of  February,  the  383Z.  6s.  Id.  was  paid 
into  Court,  in  the  cause.  The  decree  was  made  in  June,  1831,  and 
the  usual  accounts  were  directed.  The  Master,  in  taking  the 
account  of  the  debt  due  to  the  executors  of  Stringer,  allowed  interest 
on  the  principal  sum  of  1,2002.  from  the  time  of  assessment  of 
damages  until  the  time  of  the  levy  under  the  execution,  and  on  the 
balance  of  such  principal  sum,  after  deducting  the  sum  levied,  from 
the  time  of  the  levy  to  the  date  of  his  report.  Exceptions  to  the 
report  in  respect  of  such  allowance  *of  interest  were  taken  and  [  '^i^  J 
allowed  (1) ;  and  the  amount  reported  to  be  due  was  reduced  to 
880Z.  3«.  Id. 

In  December,  1840,  by  an  order  made  on  further  directions,  and 
on  the  petition  of  Waterhouse  and  Cooper  (Holt  being  dead),  it  was 
ordered  that, — there  being  a  deficient  fund  for  the  payn^ent  of  the 
creditors  of  the  testator  in  full, — the  Master  should  tax  the  costs 
of  the  plaintiff  as  between  solicitor  and  client,  and  any  costs, 
charges,  and  expenses  he  had  incurred,  not  being  costs  in  the 
cause, — and  tax  the  costs  of  the  defendant  James  Taylor  the 
heir-at-law, — and  tax  the  costs  of  the  defendant  Hannah  Taylor,  as 
between  solicitor  and  client,  and  her  costs,  charges,  and  expenses, 
not  being  costs  in  the  cause, — and  tax  the  costs  of  the  defendants 
(1)  Qaunt  V.  Tayl<yr,  3  My.  &  K.  302. 
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Gaunt  Tottie  and  Shaw,  as  between  solicitor  and  client,  and  their  costs, 
Taylob.  charges,  and  expenses,  not  being  costs  in  the  cause.  And,  without 
prejudice  to  any  question  as  to  the  ultimate  appropriation  thereof, 
an  inquiry  was  directed  of  how  much  of  2,732Z.  6«.  11^/.  Consols, 
standing  to  the  credit  of  the  cause,  was  purchased  with  the 
86dZ.  68.  Id.  paid  into  Court  by  the  executrix  and  executors,  and 
what  interest  had  arisen  therefrom ;  and  so  much  of  the  fund  as 
was  so  purchased  and  accumulated  was  ordered  to  be  carried  over 
to  a  **  special  account ;  "  and  an  inquiry  was  also  directed  of  how 
much  of  the  2,7322.  68.  lid.  Consols  arose  from  legal  assets  of  the 
testator,  and  so  much  as  should  be  found  to  have  so  arisen  was 
ordered  to  be  carried  over  to  the  same  "  special  account."  And  the 
residue  of  the  Consols  was  ordered  to  be  applied  in  payment  of  the 

[  *4i6  ]  costs,  and  costs,  charges,  and  expenses  before  ordered  *to  be  taxed. 
And  it  was  ordered  that  a  case  should  be  sent  to  the  Common 
Pleas,  for  the  opinion  of  the  Judges  of  that  Court,  on  the  following 
questions :  first,  whether  it  was  necessary  to  docket  the  judgment 
recovered  by  E.  Holt,  W.  Waterhouse,  and  W.  Cooper,  against  the 
defendants  Hannah  Taylor,  T.  W.  Tottie,  and  J.  H.  Shaw,  as 
executors  of  J.  Taylor  deceased,  in  order  to  give  preference  against 
the  executors  in  the  administration  of  the  testator*s  estate,  in  pur- 
suance of  the  4  &  5  W.  &  M.  c.  20 ;  and  if  the  Judges  of  the 
said  Court  should  be  of  opinion  that  it  was  necessary  to  docket 
such  judgment,  then,  secondly,  whether  such  judgment  was  duly 
docketed. 

In  Michaelmas  Term,  1641,  the  Judges  of  the  Common  Fleas 
certified  that  it  was  not  necessary  the  judgment  should  have  been 
docketed  to  give  priority  to  the  judgment  creditor. 

The  Master,  by  his  separate  report,  in  April,  1842,  found  that  a 
part  of  the  fund,  consisting  of  4971. 12«.8d.  Consols,  and  156Z.  14«.  3rf. 
interest  thereon,  was  produced  by  the  3832.  6^.  7d. ;  and  that 
1,312L  IBs.  2d.  Consols,  arose  from  legal  assets  of  the  testator. 
And  by  his  general  report,  in  July  following,  he  certified  that  he 
had  taxed  the  costs,  charges,  and  expenses  of  the  plaintiff  at  the 
sum  of  1,3672.  11«.  6d.,  of  J.  Taylor,  the  heir-at-law,  at  1272.  6«.  9rf., 
of  the  executrix  Hannah  Taylor,  (deducting  sums  due  from  ber)»  at 
9712.  13«.  6d.,  of  the  executors  Tottie  and  Shaw,  at  6522.  13«.  9rf. : 
making  in  the  whole  2,9972.  16«.  8d. 

Feb.  24.  At  the  time  the  cause  came  on  for  further  directions,  1,5972. 2«.  2rf. 

[4i7j        Consols,  and  452.  12«.  lOrf.  cash,  were  standing  to  the  ^'special 
account,"  and  1,4972.  13«.  Sd.  Consols,  and  1112.  la.  Id.  cash,  to 
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the  credit   of  the  cause   generally.     Cooper,  who  had   survived       Gaunt 
Waterhouse   and   Holt,  the  other   executors  of   Stringer,  by  his      taylob, 
petition,  prayed  that  the  fund  produced  by  the  888Z.  6«.  Id.  might 
be  paid  to  him,  in  satisfaction  of  the  judgment  recovered  against 
Hannah  Taylor,  upon  her  confession  as  to  that  sum. 

Mr.  Anderdon  and  Mr.  E.  Montagu,  for  the  plaintiff,  contended 
that  he  was  entitled  to  be  paid  his  costs  out  of  the  entire  fund  before 
specialty  creditors,  whether  of  the  testator  or  of  the  executors.   *    *    * 

Mr.  Spence  and  Mr.  Parker,  for  the  executors,  Tottie  and 
Shaw,  argued  that  the  creditors,  who  recovered  *judgment,  and  [  **^^  ] 
obtained  the  cheque  from  the  executrix,  of  which  the  executors  had 
prevented  the  payment,  did  not  thereby  acquire  any  right  to  the 
money  in  the  hands  of  the  bankers  as  against  the  two  executors  and 
the  general  creditors ;  and  that  the  costs  of  the  executors  must  first 
be  paid. 

Mr.  Roupell  and  Mr.  Elderton,  for  Hannah  Taylor,  the 
executrix,  contended  that  she  was  justified  in  pleading  as  she  had 
done,  and  in  endeavouring  to  pay  the  judgment  creditor  ;  and  that 
the  costs  of  the  executrix  and  executors  were  now  the  first  charge. 

Mr.  Kenyan  Parker  and  Mr.  Shee,  for  the  petitioner  Cooper, 
contended,  that  the  effect  of  the  judgment,  as  now  determined  by 
the  certificate  from  the  Common  Fleas,  was  to  give  the  creditor  a 
prior  right  to  the  monies  which  the  executrix  had  confessed ;  and 
that  they  were  thereby  taken  out  of  the  reach  of  the  Court  for  the 
purposes  of  administration. 

Mr.  Shebheare,  for  the  heir-at-law. 

Thb  Vicb-Chancellor,  after  stating  the  facts,  and  disposing  of 
the  costs  of  the  motion  in  the  cause,  which  had  been  a 
subject  of  discussion : 

With  regard  to  the  claim  of  the  judgment  creditor  to  the  sum  of 
383/.  6s.  Id.  in  the  banker's  hands,  it  is  now  settled  that  money  in 
the  hands  of  a  banker  is  not  in  the  nature  of  a  chattel  deposited 
with  a  third  party,  but  is  merely  a  simple  contract  debt ;  it  is  a 
mere  debt  owing  to  the  executors :  the  judgment  creditor  had  no 
means  of  reaching  it  at  law,  unless  he  acquired  the  power  of  doing 
so  by  means  of  the  cheque,  which  he  obtained  from  the  executrix. 
The  cheque  was  subject  *to  be  countermanded  before  payment,  and      [  *4i9  ] 
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Gaunt  it  was  in  fact  countermanded  by  the  other  two  executors  ;  and  the 
Taylor.  money  was  paid  into  Court.  The  payment  into  Court  does  not 
aflfect  the  right  of  any  party  :  it  is  only  secured  for  the  party  who 
shall  be  found  entitled  to  it  when  all  the  facts  are  brought  before 
the  Court.  Now,  the  case  of  Lepard  v.  Vernon  (j),  and  other  cases, 
show  that,  although  this  Court  does  not  deprive  the  creditor  of  any 
legal  advantage  which  he  has  acquired,  yet,  if,  without  its  assistance, 
he  cannot  obtain  payment  even  out  of  legal  assets,  in  priority  to 
other  creditors,  the  Court  does  not  give  him  assistance  to  enable 
him  to  obtain  that  advantage. 

In  this  case,  I  have  to  consider  the  effect  of  any  order  which  I 
might  make  for  the  distribution  of  the  produce  of  this  particular 
fund,  either  in  payment  of  costs  or  otherwise,  with  reference  to  the 
position  in  which  Hannah  Taylor  may  be  placed,  in  consequence 
of  the  proceedings  at  law.  Hannah  Taylor,  by  her  plea  at  law, 
acknowledged  the  possession  of  this  sum  of  883^.  6^.  Id. ;  and, 
upon  that  confession,  the  judgment  against  her  proceeded:  the 
execution  did  not  give  the  judgment  creditor  possession  of  the 
money,  and  the  Court  has  since  taken  it  out  of  the  hands  of  the 
executors.  What  the  personal  liability  of  an  executor  may  be, 
where  he  has  pleaded  a  false  plea  at  law, — or  what  degree  of 
protection  he  may  be  in  that  case  entitled  to  in  this  Court, — ^I  am 
not  now  called  upon  to  decide.  That  is  not  the  present  case.  The 
plea  of  the  executrix  was  in  accordance  with  the  truth  of  the  case  ; 
and  it  is  impossible  I  can  say,  as  an  abstract  proposition,  that  the 
[  *420  ]  executrix,  who  frames  her  plea  at  law  according  *to  the  truth,  has 
done  wrong, — or  that  she  is  not  entitled,  in  this  Court,  where  the 
estate  ultimately  comes  to  be  administered,  to  all  the  protection 
which  the  Court  can  give  her  against  any  consequences  resulting 
from  the  interference  of  this  Court  and  the  nature  of  the  plea  at 
law.  If  the  effect  of  the  judgment  was  to  charge  the  executrix  to 
the  extent  of  her  acknowledgment,  and  immediately  to  give  the 
creditor  a  right  at  law  to  recover  these  funds,  the  executrix  is 
entitled  to  be  indemnified  by  means  of  such  an  application  of  the 
fund  as  will  give  the  creditor  the  benefit  of  his  legal  right,  and  so 
protect  her  from  any  personal  liability  under  which  she  might  be 
placed  by  the  judgment  against  her.  I  think  the  proper  course  in 
this  case  will  be  to  retain  this  portion  of  the  fund  until  the  creditor 
shall  have  had  an  opportunity  of  taking  such  proceedings  at  law  as 
he  may  think  proper,  in  order  to  establish  his  title  to  it. 
(1)  13  E.  E.  13  (2  V.  &  B.  61). 
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I  have  felt  much  difiBculty  in  disposing  of  the  question  of  costs  in       gaunt 

this  case.     The  order  made  on  further  directions,  in  December,      taylor. 

1840,  directed  the  costs,  charges,  and  expenses,  ordered  to  be  taxed, 

to  be  paid  out  of  the  .residue  of  the  fund  in  Court,  after  carrying 

over  part  to  the  special  account.     In  the  case  of  Swede  v.  Milner  (i), 

the  Ck>urt  considered  itself  to  be  bound  by  a  similar  order  to  apply 

the  fund  in  payment  of  the  costs  rateably,  where  it  proved  to  be 

iusufficient  to  pay  the  whole  of  the  costs  in  full,  although  the 

ordinary  rule  of  the  Court  gave  to  some  of  the  parties  a  priority 

over  the  others  in  respect  of  costs.     The  order  of  payment  which  I 

directed  in  the  case  of  Tipping  v.  Power  (2),  was  merely  following  the 

old  rule  of  the  Court.     And,  if  that  is  the  order  in  which  the  parties 

are  entitled  *to  the  payment  of  their  costs,  and  yet  the  Court  is  to       [  *42i  ] 

l>e  bound  to  apply  the  fund  rateably,  in  consequence  of  the  language 

of  the  prior  direction,  it  follows  that  an  effect  is  given  to  that 

direction  which  I  cannot  consider  the  Court  to  have  intended, — for 

it  involves  a  disposition  of  the  fund  (being  deficient  to  pay  all) 

which  is  not  in  accordance  with  the  rights  of  the  parties.     Does 

the  order  which  has  been  made  force  upon  me  the  conclusion  come 

to  in  Swale  v.  Milner  ?     I  cannot  say  that  I  think  the  language  of 

the  order  so  stringent  as  that  case  supposes.     If  a  fund   were 

ordered  to  be  paid  to  creditors,  and  some  were  creditors  by  specialty, 

and  others  by  simple  contract,  and  the  fund  proved  to  be  insufficient 

to  pay  them  all,  I  cannot  think  the  Court  would  be  bound  to 

interpret  an  order,  the  language  of  which  is  plainly  flexible,  so  as 

to  contravene  a  well-established  and  undisputed  rule  of  practice. 

I  proceed  upon  the  ground  that  the  order  merely  amounts  to  a 

charge  upon  the  fund  in  favour  of  the  parties  entitled,  according  to 

their  admitted  rights. 

I  think  the  proper  course  in  this  case  is  to  carry  the  order  of 
I^ecember,  1840,  into  effect,  with  those  specific  directions  which 
the  circumstances  now  appearing  render  necessary ;  and  that  the 
direction  to  apply  the  fund  in  payment  of  the  costs  must  be  executed 
by  making  that  payment  in  the  order  in  which  the  respective 
parties  are  entitled  to  their  costs,  according  to  the  general  rule  of 
the  Court.  I  do  not  in  this  respect  vary  the  order  on  further 
directions,  I  only  give  to  it  a  specific  interpretation  consistent  with 
the  language  in  which  it  is  expressed. 

#  ♦  «  «  « 

(1)  6  Sim.  572.  (2)  58  B.  B.  113  (1  Hare.  412). 
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March  17,  18, 

29. 

Lord 

Lyndhurst, 

L.C. 

[424] 


SUISSE   V.   LORD   LOWTHER. 

(2  Hare,  424—439 ;  affirmed^  12  L.  J.  Ch.  315—320;  7  Jur.  407.) 

Several  bequests  to  a  servant  of  the  testator,  made  in  eight  different 
instruments,  held  to  be  all  cumulative,  notwithstanding  the  gift  to  the 
party  by  the  last  codicil  was  much  larger  than  any  of  the  preceding  gifts  to 
him ;  and  the  whole  amount  given  by  that  codicil  was  expressed  as  being 
given  to  provide  for  the  servants  of  the  testator. 

Where  a  testator  makes  several  gifts  to  a  stranger  by  different 
instruments,  the  presumption  is,  that  such  gifts  are  cumulative,  and  the 
circumstance  of  differences  in  their  character  or  amount,  or  of  a  further 
motive  or  reason  assigned  upon  the  instrument,  tends  to  strengthen  the 
presumption. 

Circumstances  in  which  one  testamentary  instrument  is  held  to  be  in 
substitution  for,  or  a  mere  repetition  of,  another. 

The  plaintiff  entered  the  service  of  the  late  Marquis  of  Hertford 
(then  Lord  Yarmouth)  in  1822,  and  continued  in  such  service  until 
the  death  of  the  Marquis,  in  1842.  The  bill  sought  a  decree 
against  the  executors  for  payment  of  various  legacies,  amounting 
in  the  whole  to  19,500Z.,  under  the  will,  and  numerous  codicils 
made  by  the  Marquis,  dated  respectively  in  1828,  1827, 1829, 1833, 
1835, 1887,  and  1839.  The  executors  admitted  assets.  The  question 
was,  whether  some  of  these  legacies  expressed  to  be  given  to  the 
plaintiff  were  not  merely  in  substitution  for  others  which  had 
been  made  in  the  previous  instruments,  or  whether  they  were  all 
cumulative. 

The  several  parts  of  the  will  and  codicils  material  to  the  question 
are  successively  stated  in  the  judgment. 


[  426  ]  Mr.  Roitpelly  Mr.  Goodeve,  and  Mr.  De  Gex,  were  then  heard, 

for   the  plaintiff,  on  the  questions  of  construction, — and  Sir  C 
Wetherell  and  Mr.  Folletty  for  the  defendant. 

[In  addition  to  the  cases  mentioned  in  the  judgment,  many  othej- 
cases  were  cited,  including  Mackenzk  v.  Mackenzie  (i),  Bartirtt  v. 
Gillard  (2),  Fraser  v.  Byng  (3),  Watson  v.  Reed  (4),  Mackinnoa  v. 
Peach  (5),  Spire  v.  Smith  (6),  Robley  v.  Rohley  (7). J 

The  Vice-Chancellor  : 

The  plaintiff  claims  to  be  entitled  to  several  legacies  under  the 
will  and  seven  of  the  codicils  made  by  Lord  Hertford.     Under  six 


(1)  26  R.  E.  64  (2  Euss.  262). 

(2)  27  E.  E.  45  (3  Euss.  14i)). 

(3)  32  E.  E.  154  (1  Euss.  &  My.  90). 

(4)  35E.  E.  178  (5  Sim.  431). 


(5)  44  E.  E.  283  (2  Keen,  555). 

(6)  qg  E.  B.  396  (1  Beav.  419). 

(7)  oOE.  B.  112(2Beav,  95\ 
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of  these  inBtaraments,  he  clauns  as  a  legatee  named;  and,  under 
the  other  two,  as  being  one  of  a  class  to  whom  legacies  are  given. 
The  ^question  to  which  the  argament  was  directed  was,  whether 
the  legacy  of  8,000Z.,  given  by  the  Marquis  to  his  executors  by  the 
last  codicil,  was  to  be  in  addition  to,  or  in  substitution  for,  the 
legacies  given  by  the  previous  instruments  ;  and,  to  determine  this 
question,  1  must  first  consider  the  construction  of  the  previous 
instruments  to  which  the  last  is  supposed  to  refer. 

The  first  claim  is  under  a  gift  to  servants,  in  these  words :  "  I 
give  and  bequeath  to  every  servant,  who  shall  be  living  in  my 
service  at  the  time  of  my  death  (except  such  of  them  as  were  living 
in  my  service  as  Lord  Yarmouth),  clear  of  legacy-duty,  one  whole 
year's  wages ;  and  to  every  servant  that  shall  be  living  in  my  ser- 
vice at  the  time  of  my  death,  and  was  also  living  in  my  service  as 
Lord  Yarmouth,  clear  of  legacy-duty,  three  whole  years'  wages  "  (i). 
The  testator  divides  his  servants  into  two  classes,  and  apportions 
his  bounty  according  to  the  time  of  their  service.  There  is  no 
question  that  Suisse  will  take  under  this  gift,  according  to  his 
description  or  character,  whatever  that  may  be. 

The  next  gift  is,  "I  give  all  my  servants  three  years'  wages  who 
have  lived  with  me  three  years, — to  others,  one  year's."  This  is 
a  gift  to  servants  whose  qualifications  to  take  will  differ  materially 
from  those  under  the  first  gift.  And,  further  on,  in  the  same 
codicil,  the  testator  removes  all  necessity  for  resorting  to  any 
presumption ;  for,  he  adds,  *'  All  bequests  made  by  this  codicil  to 
be  in  addition  to  any  bequests  I  may  have  previously  made  to  these 
legatees ;  and  I  confirm  all  codicils  to  my  will  (the  only  one  I  have 
made  since  my  father *s  death)  wheresoever  and  whatsoever  "  (2). 
By  express  words  therefore,  as  well  as  by  the  presumption  *of  law 
to  which  1  shall  advert,  Suisse  would  be  entitled  to  take  both  these 
legacies. 

The  next  gift  is  this :  "  I  give  to  my  valet,  Nicholas  Suisse,  if  he 
be  living  with  me  at  the  time  of  my  death,  1,000/.,  over  and  above 
any  other  bequest"  (a).  Here  is  a  legacy  differing  in  substance  from 
those  which  went  before.  They  were  to  be  measured  by  the  wages 
and  the  time  of  service, — here  it  is  a  gift  of  a  certain  sum  upon  a 
condition,  with  an  express  declaration  that  it  shall  be  additional. 
Upon  that  there  can  be  no  question. 


Suisse 

r. 

TiORD 

LOWTHKR. 

[  •427  ] 


[  •428  ] 


(I)  Will,  dated  in  February,  1823. 
f2)  Third  codicil,  dated  February, 
1«27. 


(3)  Eighth   codicil,  dated  October, 
1829. 


172 


1848.    CH.    2  HAEE,  428—429. 


[b.b. 


Suisse 

r. 
Lord 
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The  next  instrument  is  in  these  words :  **  This  is  a  codicil  to  the 
will  of  me,  Francis  Charles,  Marquis  of  Hertford,  one  copy  of  which 
is  at  Coutts's,  the  other  at  Hopkinson's :  I  give  to  C.  L.  Strachan, 
my  ward,  over  and  above  any  and  every  other  bequest,  15,000/. : 
I  give  to  Nicholas  Suisse  similarly  2,0002. :  both  legacies  to  be  paid 
within  three  months  of  my  death  '*  (i).  Even  if  there  were  nothing 
in  these  words  importing  that  the  legacy  to  the  plaintiff  was  to  be 
additional,  there  is  nothing  to  exclude  the  presumption,  that,  being 
of  a  different  amount  from  the  former  legacies,  and  given  by  a 
different  instrument,  he  would  take  both.  But  there  is  nothing  to 
which  the  word  "similarly"  can  be  referred,  except  the  words 
"  over  and  above,"  annexed  to  the  previous  legacy  given  to  C.  L. 
Strachan.  In  this  case,  also,  we  find  an  express  direction  that  the 
legacy  shall  be  taken  in  addition  to  previous  legacies. 

There  then  comes  the  legacy  of  3,000Z.,  upon  which  it  is  contended 
that  a  question  of  substitution  first  arises.  It  is  in  these  words . 
''  This  is  a  codicil ;  I  give  thQse  legacies  in  addition  to  what  I  have 
in  most  *instances  given  to  the  same  persons  by  other  codicils  and 
bequests,  all  of  which  I  confirm,  as  well  as  the  repealing  codicils 
in  some  instances ;  but  this  the  dates  will  regulate ;  to  the  Right 
Hon.  J.  W.  Croker,  7,000Z.  additional;  to  (name  struck  through), 
for  medical  attendance  on  me,  when  I  die,  S,OOOZ. ;  to  Nicholas 
Suisse,  my  valet,  8,0002."  The  codicil  also  contains  legacies  to 
several  other  persons  (2).  Now,  it  was  argued,  on  the  part  of  the 
estate,  that  the  3,0002.  given  by  this  codicil,  following  the  other 
two  codicils  giving  1,0002.  and  2,0002.,  was,  in  point  of  fact,  a  mere 
repetition  of  the  other  two ;  and  the  argument  was  important  for 
this  reason, — that  the  last  codicil  giving  6,0002.  is  thereby  made 
sufficient,  in  point  of  amount,  to  satisfy  the  preceding  gifts.  And 
if  the  8,0002.  is  to  be  taken  as  a  mere  repetition  of  the  2,0002.  and 
1,0002.,  then,  it  was  said,  the  8,0002.  given  to  Suisse  by  the  last 
codicil  would  exceed  the  amount  of  the  legacies  given  to  him  by 
the  prior  instruments.  If,  on  the  other  hand,  the  3,0002.  was  to  be 
taken  as  cumulative,  then  the  8,0002.  given  by  the  last  codicil 
would  not  in  amount  be  a  satisfaction  of  the  legacies  previously 
given. 

The  argument  against  the  cumulative  character  of  the  legacy 
given  by  the  codicil  I  am  now  considering  was  founded,  first,  on 
the  coincidence  in  amount  between  the  two  former  legacies  and 


(1)  Fourteenth  codicil,  dated  July, 
1833. 


(2)  Twenty-fourth     oodicil,     d&tctl 
September,  1835. 
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the  latter;  and,  secondly,  on  the  fact,  that  the  other  legacies, 
given  to  Mr.  Croker  and  others  in  the  same  codicil,  have  the  word 
*•  additional  "  appended  to  them,  while  in  the  legacy  to  Suisse  that 
word  is  not  used.  Leaving  out  the  introductory  part  of  the  codicil, 
the  question  would  certainly  arise,  whether  the  effect  of  the  word 
"  additional  "  annexed  to  some  of  the  gifts,  and  omitted  in  that  to 
the  ^plaintiff,  would  be  to  leave  his  legacy  as  a  substitution  for 
prior  gifts.  The  cases,  however,  have  expressly  decided  the  point, — 
that,  where  there  is  nothing  but  the  circumstance  of  omitting  such 
words,  the  Court  does  not  consider  it  sufficient  to  control  that  which, 
prima  facie y  is  the  meaning  of  the  bequest.  Where  the  mere  bounty 
of  the  testator  is  the  only  apparent  motive  for  the  bequest,  and  no 
other  is  expressed,  the  rule  is,  that  the  legatee  shall  take  in  addition. 
But  1  confess  I  do  not  understand  how  to  give  to  the  introductory 
words  their  plain  meaning,  unless  I  take  the  legacy  to  be  expressly 
additional.  I  have  no  right  to  strike  out  the  words,  **  I  give  these 
legacies  in  addition  to  what  I  have  in  most  instances  given  to  the 
same  persons  by  other  codicils,"  in  their  application  to  the  plaintiff's 
l^acy.  It  can  only  be  by  first  assuming  that  this  legacy  was  not 
meant  to  be  cumulative,  that  I  can  come  to  the  conclusion,  that 
those  words  were  not  meant  to  apply  to  it.  I  am  of  opinion,  that 
the  plaintiff  takes  the  8,0002.  as  a  distinct  legacy,  and  that  he  was, 
therefore,  at  the  date  of  this  codicil,  a  legatee  to  the  extent  of 
6,000{., — a  fact  which  materially  alters  the  amount  to  which  he  was 
entitled  before  and  at  the  time  when  the  last  codicil  was  made. 

On  the  next  codicil  no  question  arises.  It  is  in  these  words  :  ''  I 
give,  above  all  other  legacies,  to  Charlotte  L.  Strachan,  11,000Z. ; 
to  the  Right  Hon.  John  W.  Croker,  9,000Z. ;  to  T.  Tomkinson, 
equally  in  addition,  1,0002.;  and  to  Nicholas  Suisse,  equally  in 
addition,  2,6002."  (i).  The  codicil  which  contains  the  next  gift  to 
the  plaintiff  is  equally  unambiguous :  '*  Independent  of,  and  in 
addition  to,  all  other  legacies  I  have  given  to  Nicholas  Suisse,  I 
leave  bim  2,0002.  for  continued  good  services"  (2).  If  the  express 
words  had  not  avoided  the  ^necessity  of  all  argument,  the  mere 
fact,  that  this  gift  is  contained  in  a  separate  instrument,  would  of 
iteelf  probably  be  sufficient ;  but  the  additional  fact,  that,  at  this 
date,  the  testator  speaks  of  Suisse's  ''continued  good  services," 
would  be  a  reason,  within  the  authority  of  decided  cases,  for  holding 
that   that  also  was  an  additional  legacy.     Down  to  this  time, 


Suisse 
Lord 

LOWTHEB. 


[  UdO  ] 


[  *^81  J 


(1)  Twenty-seventh  oodidl,    dated 
MilsD,  Juramry,  1837. 


(2)  Twenty-ninth 
September,  1837. 


codicil,     dated 
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therefore,  the  plaintiff  is  a  legatee  to  an  amount  considerably  above 
10,000Z.  Then  follows  the  codicil  to  which  I  before  referred,  and 
upon  which  the  argument  has  been  founded.  It  is  in  these  words  : 
**  This  is  a  further  codicil  to  the  last  will  of  me,  Francis  Charles, 
Marquis  of  Hertford,  K.6. :  I  give  and  bequeath  16,0002.  to  my 
executors,  that  they  may  provide  for  my  servants  as  follows — ^first, 
half  of  the  same  to  Nicholas  Suisse,  my  head  valet,  an  excellent 
man :  then  I  desire  that  the  remaining  eight  may  be  split  into 
three  parts,  one  to  Charlemagne,  my  cook,  one  to  Fiorini,  my 
courier,  another  to  Robert  (really  Thomas)  Foote :  there  will  then 
remain  a  quarter  and  an  eighth,  which  I  desire  may  be  divided  at 
my  executors'  pleasure,  attending  first  to  James,  my  coachman*s, 
claims,  and  next  to  those  who  have  slept  under  my  roof,  and  been 
abroad  with  me  "  (i). 

Now,  passing  over  the  gift  for  the  benefit  of  Suisse  in  the  first 
part  of  this  codicil,  it  is  quite  impossible  that,  as  regards  the 
legacies  to  the  other  servants,  substitution  can  have  been  the  object 
of  the  testator;  for  the  servants,  who  took  under  the  former 
legacies,  were  selected  in  a  manner  totally  different:  they  took 
absolutely,  provided  they  fell  under  a  certain  description.  Here 
the  legacies  remained  at  the  pleasure  of  the  executors,  and  the 
persons  indicated  are  those  servants  who  have  slept  under  the  roof 
and  been  abroad  with  the  testator.  *Many  of  the  servants,  entitled 
under  the  will  and  former  codicils,  might  not  fall  within  that 
description ;  and  it  is  impossible  I  could  deprive  them,  by  the  effect 
of  this  codicil,  of  the  bounty  previously  given. 

On  questions  of  repetition  or  accumulation,  most  of  the  Judges 
have  referred,  as  Lord  Eldon  did  in  the  case  of  Hemming  v. 
Gurrey  (2),  to  the  judgment  in  Hooley  v.  Hatton  (a),  as  containing  a 
sound  exposition  of  the  law  upon  the  subject, — and,  in  the  case  of 
Hurst  y.  Beach  {4.),  Sir  John  Lbach  drew  his  conclusion  from  the 
cases  with  great  precision,  and,  as  it  appears  to  me,  with  great 
accuracy :  he  stated  the  rule  to  be,  that,  where  legacies  are  given 
by  different  instruments,  the  presumption  is,  primd  facie,  that  two 
legacies  are  intended.  But,  inasmuch  as  if  a  testator  were  by  one 
instrument  to  give  a  particular  ring,  or  horse,  or  specific  chattel, 
and  were,  by  another  instrument,  to  give  precisely  the  same  thing, 
it  would  follow  that  the  second  must  be  a  repetition, — bo,  if  the 


(1)  Thirty-fourth      codicil,      dated 
November,  1839. 

(2)  30  E.  E.   56  (2  Sim.  &  St.  311  ; 


1  BUgh,  N.  S.  479). 

(3)  1  Br.  C.  C.  390,  ». 

(4)  21  E.  E.  304  (5  Madd.  3o8). 
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boonty  given  by  one  instrument  be,  in  terms,  a  repetition  of  that 
which  has  gone  before,  the  Court  has  presumed  that  the  second 
was  intended  to  be  repetition,  and  not  accumulation.  It  is  clearly 
decided,  however,  that  the  mere  fact  that  the  amount  is  the  same, 
is  not  such  an  identification  of  the  second  with  the  first  as  would 
prevent  both  from  taking  effect  as  cumulative ;  but  if,  in  addition 
to  the  amounts  being  the  same,  the  testator  connects  a  motive  with 
both,  and  the  express  motive  is  also  the  same,  the  double  coinci- 
dence induces  the  Court  to  believe  that  repetition,  and  not  accumu- 
lation, was  intended.  Except  in  such  cases,  and  the  class  of  cases 
to  which  1  am  about  to  advert,  the  Court  does  not  infer  that 
repetition  was  the  ^object,  unless  it  be  so  declared,  or  it  is  to  be 
collected  from  the  words  of  the  will  itself. 

The  presumption,  in  the  case  of  several  gifts  by  different  instru- 
ments, being  in  favour  of  accumulation,  it  is  clear  that  the  claim  of 
the  plaintiff  in  this  case  must  be  strengthened  by  any  circumstances 
of  difference  between  the  two  gifts, — whether  it  be  found  in  the 
amount, — in  the  character  in  which  it  is  given, — in  the  mode  of 
enjoyment, — in  the  extent  of  the  interest, — or  in  the  motive  for  the 
bounty.  All  these  considerations  tend,  in  the  judgment  of  the 
Court,  to  support  the  argument  in  favour  of  accumulation.  Now, 
in  the  legacy  to  Suisse  by  the  last  codicil,  there  is  a  particular 
description  of  Suisse,  which  imports  a  motive  of  a  later  date  than 
the  former  legacies:  he  is  described  as  ''an  excellent  man," — and 
the  amount  being  different,  and  less  beneficial  to  Suisse  than  the 
amount  of  the  previous  gifts  to  him,  this  adds  to  the  presumption 
already  in  his  favour,  that  a  distinct  gift  was  intended ;  and  the 
only  question,  therefore,  is,  whether  there  is  any  thing  in  the  word 
**  provide,"  as  used  in  the  last  codicil,  which  should  lead  the  Court 
lo  the  construction  that  the  legacy  is  not  cumulative. 

Much  argument  has  been  founded  in  this  case  upon  the  use  of 
the  word  **  provide."  The  technical  sense  of  the  word,  it  was  said, 
fehould  be  taken  by  analogy  from  those  cases  in  which,  in  gifts  from 
ii  parent  to  a  child,  or  from  a  person  standing  in  loco  parentis 
towards  the  legatee,  the  Court  had  laid  great  stress  on  it.  The 
language  of  the  Court  in  those  cases  is,  that  it  ''leans  against 
double  portions," — a  rule  which,  though  sometimes  called  technical, 
-Lord  CorrBKHiiM,  in  Pym  v.  Lockifer(i),  said,  was  founded  on  good 
s^nse,  and  could  not  be  ^disregarded  without  disappointing  the 
ij:itentions  of  donors.     But,  although  the  presumption  is,  that 

(1)  48  E.  B.  219  (6  My.  &  Or.  34,  46). 
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The  next  instrument  is  in  these  words :  ''  This  is  a  codicil  to  the 
will  of  me,  Francis  Charles,  Marquis  of  Hertford,  one  copy  of  which 
is  at  Goutts's,  the  other  at  Hopkinson's :  I  give  to  C.  L.  Strachan, 
my  ward,  over  and  above  any  and  every  other  bequest,  15,000/. : 
I  give  to  Nicholas  Suisse  similarly  2,000Z.:  both  legacies  to  be  paid 
within  three  months  of  my  death  **  (i).  Even  if  there  were  nothing 
in  these  words  importing  that  the  legacy  to  the  plaintiff  was  to  be 
additional,  there  is  nothing  to  exclude  the  presumption,  that,  l)ein<; 
of  a  different  amount  from  the  former  legacies,  and  given  by  a 
different  instrument,  he  would  take  both.  But  there  is  nothing  to 
which  the  word  "  similarly "  can  be  referred,  except  the  words 
"  over  and  above,"  annexed  to  the  previous  legacy  given  to  C.  L. 
Strachan.  In  this  case,  also,  we  find  an  express  direction  that  the 
legacy  shall  be  taken  in  addition  to  previous  legacies. 

There  then  comes  the  legacy  of  d,OOOZ.,  upon  which  it  is  contended 
that  a  question  of  substitution  first  arises.  It  is  in  these  words . 
*'  This  is  a  codicil ;  I  give  thQse  legacies  in  addition  to  what  I  have 
in  most  ^instances  given  to  the  same  persons  by  other  codicils  and 
bequests,  all  of  which  I  confirm,  as  well  as  the  repealing  codicils 
in  some  instances ;  but  this  the  dates  will  regulate ;  to  the  Right 
Hon.  J.  W.  Groker,  7,000Z.  additional;  to  (name  struck  through), 
for  medical  attendance  on  me,  when  I  die,  8,000/.;  to  Nicholas 
Suisse,  my  valet,  3,000/."  The  codicil  also  contains  legacies  to 
several  other  persons  (2).  Now,  it  was  argued,  on  the  part  of  the 
estate,  that  the  3,000/.  given  by  this  codicil,  following  the  other 
two  codicils  giving  1,000/.  and  2,000/.,  was,  in  point  of  fact,  a  mere 
repetition  of  the  other  two ;  and  the  argument  was  important  for 
this  reason, — that  the  last  codicil  giving  8,000/.  is  thereby  made 
sufficient,  in  point  of  amount,  to  satisfy  the  preceding  gifts.  And 
if  the  3,000/.  is  to  be  taken  as  a  mere  repetition  of  the  2,000/.  and 
1,000/.,  then,  it  was  said,  the  8,000/.  given  to  Suisse  by  the  last 
codicil  would  exceed  the  amount  of  the  legacies  given  to  him  by 
the  prior  instruments.  If,  on  the  other  hand,  the  3,000/.  was  to  be 
taken  as  cumulative,  then  the  8,000/.  given  by  the  last  codicil 
would  not  in  amount  be  a  satisfaction  of  the  legacies  previously 
given. 

The  argument  against  the  cumulative  character  of  the  l^acy 
given  by  the  codicil  I  am  now  considering  was  founded,  first,  on 
the  coincidence  in  amount  between  the  two  former  legacies  and 
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the  latter;  and,  Becondly,  on  the  fact,  that  the  other  legacies, 
given  to  Mr.  Croker  and  others  in  the  same  codicil,  have  the  word 
''additional  "  appended  to  them,  while  in  the  legacy  to  Suisse  that 
word  is  not  used.  Leaving  out  the  introductory  part  of  the  codicil, 
the  question  would  certainly  arise,  whether  the  effect  of  the  word 
''additional "  annexed  to  some  of  the  gifts,  and  omitted  in  that  to 
the  ^plaintiff,  would  be  to  leave  his  legacy  as  a  substitution  for 
prior  gifts.  The  cases,  however,  have  expressly  decided  the  point, — 
that,  where  there  is  nothing  but  the  circumstance  of  omitting  such 
words,  the  Court  does  not  consider  it  sufficient  to  control  that  which, 
prinui  facie,  is  the  meaning  of  the  bequest.  Where  the  mere  bounty 
of  the  testator  is  the  only  apparent  motive  for  the  bequest,  and  no 
other  ifi  expressed,  the  rule  is,  that  the  legatee  shall  take  in  addition. 
But  I  confess  I  do  not  understand  how  to  give  to  the  introductory 
words  their  plain  meaning,  unless  I  take  the  legacy  to  be  expressly 
additional.  I  have  no  right  to  strike  out  the  words,  **  I  give  these 
legacies  in  addition  to  what  I  have  in  most  instances  given  to  the 
same  persons  by  other  codicils,"  in  their  application  to  the  plaintiff's 
legacy.  It  can  only  be  by  first  assuming  that  this  legacy  was  not 
meant  to  be  cumulative,  that  I  can  come  to  the  conclusion,  that 
those  words  were  not  meant  to  apply  to  it.  I  am  of  opinion,  that 
the  plaintiff  takes  the  8,000Z.  as  a  distinct  legacy,  and  that  he  was, 
therefore,  at  the  date  of  this  codicil,  a  legatee  to  the  extent  of 
6,0001., — a  fact  which  materially  alters  the  amount  to  which  he  was 
entitled  before  and  at  the  time  when  the  last  codicil  was  made. 

On  the  next  codicil  no  question  arises.  It  is  in  these  words  :  *'  I 
give,  above  all  other  legacies,  to  Charlotte  L.  Strachan,  11,0002. ; 
to  the  Right  Hon.  John  W.  Croker,  9,000Z. ;  to  T.  Tomkinson, 
equally  in  addition,  1,000Z. ;  and  to  Nicholas  Suisse,  equally  in 
addition,  2,600Z."  (i).  The  codicil  which  contains  the  next  gift  to 
the  plaintiff  is  equally  unambiguous :  "  Independent  of,  and  in 
addition  to,  all  other  legacies  I  have  given  to  Nicholas  Suisse,  I 
leave  bim  2,0001.  for  continued  good  services  "  (2).  If  the  express 
words  had  not  avoided  the  ^necessity  of  all  argument,  the  mere 
fact,  that  this  gift  is  contained  in  a  separate  instrument,  would  of 
itself  probably  be  sufficient ;  but  the  additional  fact,  that,  at  this 
date,  the  testator  speaks  of  Suisse's  ''  continued  good  services," 
would  be  a  reason,  within  the  authority  of  decided  cases,  for  holding 
that  that  also  was  an  additional  legacy.     Down  to  this  time, 
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given?  the  rule  of  law  being,  for  the  reasons  1  have  stated,  in 
favour  of  the  last  legac}'  being  cumulative.  I  am  clear  I  have  no 
right  to  speculate  on  any  ^views  the  Marquis  may  have  had,  or  to 
hold  that  the  last  codicil  was  merely  intended  to  provide  for  the 
payment  of  the  former  gifts. 

Looking  at  the  case  as  it  stands  upon  these  testamentary  papers, 
without  reference  to  any  of  the  considerations  to  which  I  have 
adverted,  taking  it  as  clear  that  there  is  no  presumption  against 
any  of  the  legacies,  independently  of  the  form  of  the  instruments 
in  which  they  are  found,  and  that,  prima  fade,  they  are  cumulative, 
the  question  may  still  be,  whether  the  instruments  are  in  substitu- 
tion one  for  another, — so  that  if  one  is  to  take  effect,  another  is  to 
be  regarded  as  cancelled  ?  The  cases  of  The  Duke  of  St.  Albans  v. 
BeatLclerkO),  Hemming  v.  Gurrey,  and  Russell  v.  Dickson  (2), 
illustrate  that  subject  very  clearly.  In  The  Duke  of  St.  Albans  v. 
Beauclerky  the  instruments  were  almost  repetitions  one  of  the  other. 
In  several  instances,  the  testator  had  given  the  identical  thing  by 
the  second  which  he  had  given  by  the  first  instrument, — such  as 
particular  jewels,  and  certain  specific  articles  which  were  of  neces- 
sity nothing  but  repeated  gifts  of  the  same  thing.  In  the  case  of 
Hemming  v.  Gurrey,  also,  the  testator  was  in  the  habit  of  copying 
his  will ;  and  although  there  were  some  differences,  yet  the  two 
instruments  were,  to  the  eye  and  in  substance,  very  nearly  a  repe- 
tition the  one  of  the  other.  In  Russell  v.  Dickson,  the  paper,  which 
the  testator  called  his  last  will,  was  construed  as  a  final  declaration 
of  his  will,  excluding  all  that  had  gone  before  it.  But  it  is 
impossible  to  apply  that  reasoning  in  this  case ;  for  the  will  and 
the  several  codicils  dispose  of  property,  to  a  very  large  amount, 
among  a  number  of  persons  who  are  obviously  very  ^marked  and 
favoured  objects  of  the  testator*s  bounty,  but  of  whom  there  is  no 
mention  in  the  last  codicil,  which  touches  nobody  but  Suisse  and 
some  particular  servants.  It  is  impossible,  therefore,  to  treat  the 
last  instrument,  in  any  sense  of  the  word,  as  being  the  will  of  the 
Marquis  substituted  by  him  for  and  superseding  all  his  former 
testamentary  dispositions. 

I  may  observe  another  fact,  which  strongly  tends  to  convince  me 
of  the  obligation  I  am  under  to  give  effect  to  the  last  codicil,  as 
containing  additional  gifts  to  the  plaintiff :  in  pursuing  the  language 
of  the  testator  through  the  various  codicils,  you  find  that,  having 
begun  by  giving  his  property  to  persons  who  had  naturally  a  claim 
(I)  2  Atk.  636.  (2)  59  E.  E.  674  (2  Dr.  &  War.  133). 
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upon  him,  he  is  afterwards  continually  cutting  down  the  provisions       Suisse 
he  had  made  for  those  persons,  and  giving  his  property  to  strangers.        lord 
Why  he  should  not  have  intended  to  make  this  liberal  provision  for     ^wthkr. 
Suisse,  as  well  as  gifts,  to  an  enormous  amount,  to  other  persons 
who  had  no  natural  claim  upon  him,  I  have  no  ground  for  saying. 
It  is  nothing  but  conjecture.     I  do  not  find  any  thing  in  this  will 
to  deprive  Suisse  of  the  whole  amount  which  he  claims. 

Decree  for  payment  of  the  legacies,  without  costs. 

[The  executors  appealed   from  this  judgment,  as  reported  in 
12  L.  J.  Ch.  315.] 


Sir  C.  Wetherell  and  Mr.  Follett  appeared  for  the  appellants;   [  12 L.  J.  Ch 
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Mr,  Roupell,  Mr,  Goodeve,  and  Mr.  De  Gex,  for  the  plain- 
tiff.    *     ♦     * 

Thb  Lord  Chancbllob:  Mareh  29, 

This  is  a  question  arising  out  of  the  will  and  codicils  of  the  late 
Marquis  of  Hertford;  and  the  question  is,  whether  or  not  the 
legacies  bequeathed  to  Nicholas  Suisse  in  those  codicils  are  to  be 
considered  as  cumulative  or  substitutional.  They  are  of  three 
descriptions :  first,  those  legacies  which  are  given  generally  to  the 
servants  by  the  will  and  by  one  of  the  codicils ;  secondly,  with 
respect  to  a  legacy  of  3,000Z.,  given  by  one  of  the  codicils ;  and, 
lastly,  with  respect  to  a  legacy  of  8,O0OZ.,  which  is  given  by  another 
codicil. 

First,  then,  with  respect  to  the  legacy  given  to  the  servants 
generally,  under  which  Nicholas  Suisse  claims  as  one  of  the  servants 
in  the  service  of  the  late  Marquis  of  Hertford.  By  the  will,  one 
year's  wages  are  given  to  those  servants  who  should  be  living  with 
tbe  Marquis  at  the  time  of  his  death,  free  of  the  legacy  duty. 
Those  legacies  are  to  be  paid  within  three  months  after  the  death 
of  the  Marquis.  To  those  who  were  living  with  him  when  he  was 
Earl  of  Yarmouth  he  gives  three  years'  wages,  free  of  the  legacy 
duty,  to  be  payable  in  like  manner.  By  the  codicil,  to  which  refer- 
ence is  made,  he  gives  to  those  servants  who  shall  have  lived  with 
him  for  three  years,  three  years'  wages  and  board  wages :  nothing 
i9  aaid  with  respect  to  the  legacy  duty.  To  the  rest  of  the  servants 
be  fP^^^  one  year's  wages  and  board  wages :  nothing  is  said  with 
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respect  to  the  time  of  payment.  Now  those  legacies  are  given  by 
different  instruments,  and  they  are  legacies  of  different  amounts ; 
and  therefore  they  must  be  taken,  in  the  first  instance,  as  distinct 
and  independent  legacies:  the  one  cannot  be  considered  as  a 
substitution  for  the  other,  unless  there  is  something  in  the  instru- 
ment clearly  ^manifesting  that  such  was  the  intention  of  the 
testator.  Now  I  look  in  the  codicil  for  the  purpose  of  ascertaining 
whether  there  is  anything  clearly  manifesting  such  an  intention, 
and  I  find  nothing  whatever  to  that  effect.  There  are  some  circum- 
stances, too,  existing  in  this  case,  that  have  been  relied  upon  by  the 
Court  in  support  of  the  principle  of  cumulation.  First  of  all,  the 
legacies  are  different  in  point  of  amount :  those  which  are  given  by 
the  will  are  free  of  the  legacy  duty ;  those  which  are  given  by  the 
codicil  make  no  reference  whatever  to  the  legacy  duty  :  those  which 
are  given  by  the  will  consist  only  of  wages ;  those  which  are  given 
by  the  codicil  consist  of  wages  and  board  wages :  those  which  are 
given  by  the  will  are  payable  within  three  months  after  the  death 
of  the  testator ;  there  is  no  limitation  as  to  the  time  when  those 
given  by  the  codicil  are  payable.  I  think,  therefore,  it  is  perfectly 
clear,  according  to  the  rules  laid  down  for  the  construction  of 
instruments  in  these  cases,  and  which  have  been  acted  upon,  that 
one  cannot  be  considered  as  a  substitution  for  the  other,  even  upon 
the  general  terms  of  the  will. 

But  there  is  a  distinct  clause,  which  has  been  relied  upon  in  con- 
firmation of  that  which  I  have  stated.  The  clause  is  in  these  terms : 
"  All  bequests  by  this  codicil  to  be  in  addition  to  any  bequest  I  may 
have  previously  made  to  these  legatees."  *'  All  bequests  by  this 
codicil :  "  these  are  bequests  given  by  this  codicil ;  they  are  to  be 
"in  addition  to  any  bequest  I  may  have  previously  made  to  these 
legatees.*'  What  legatees  ?  The  legatees  taking  under  this  codicil. 
It  appears  to  me,  therefore,  upon  the  natural  and  obvious  construc- 
tion of  this  passage,  that  it  imports,  in  confirmation  of  what  I  have 
stated,  that  these  legacies  to  the  servants,  given  by  this  codicil,  were 
to  be  cumulative.  It  was  said  at  the  Bar,  that  the  words  *'  these 
legatees,"  in  their  natural  construction,  apply  to  the  persona  who 
were  named  immediately  previously  to  this  clause  ;  but  I  think  to 
put  such  a  construction  upon  those  words  would  be  inconsistent 
with  the  previous  words,  **  all  bequests  by  this  codicil "  compre- 
hending all  the  bequests  contained  in  the  codicil.  However,  with- 
out deciding  the  question  upon  the  construction  of  this  clause,  it 
appears  to  me  to  be  suf&cient  to  decide  it  upon  the  general  terms 
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of  the  codicil,  and  I  am  of  opinion,  as  I  have  before  stated,  according 
to  the  rules  that  have  been  laid  down  in  the  decisions  of  the  Courts 
with  respect  to  instruments  of  this  kind,  that  these  bequests  to  the 
servants  are  to  be  considered  as  cumulative. 

The  next  question  for  consideration  relates  to  a  legacy  of  8,0002. 
given  by  one  of  the  codicils.  The  testator  had  previously  given  a 
legaoy  of  1,0001. ;  he  had  also  given  another  legacy  of  2,0002.,  and 
by  this  codicil  he  gives  a  legacy  of  8,0002.  That  8,0002.' being 
equal  in  amount  to  the  2,0002.  and  the  1,0002.,  therefore  it  is  said 
that  this  8,0002.  must  be  considered  as  substituted  for  the  two  pre- 
vious legacies  of  2,0002.  and  1,0002.,  as  they  correspond  in  amount. 
But  that  is  not  sufficient ;  they  are  given  by  distinct  instruments, 
and  being  given  by  distinct  instruments,  unless  there  is  something, 
as  I  have  before  stated,  to  satisfy  the  Court,  not  merely  as  to  con- 
jecture, but  to  satisfy  the  Court  that  it  was  the  intention  of  the 
testator  that  one  should  be  substituted  for  the  others,  the  Court 
must  act  according  to  the  principles  I  have  already  laid  down.  But 
there  are  some  circumstances  here  also  similar  to  those  which  have 
been  relied  on  by  the  Court  in  cases  of  this  kind,  to  which  it  is 
necessary  I  should  advert.  The  first  legacy  of  1,0002.  is  not  given 
absolutely,  but  given  upon  a  condition,  namely,  that  Nicholas  Suisse 
should  be  living  with  the  testator  at  the  time  of  his  death.  The 
second  legacy  is  payable  three  months  after  the  death  of  the 
testator.  Now,  when  you  come  to  the  legacy  of  8,0002.,  there  is  no 
such  restriction,  nor  is  there  any  such  limitation  as  to  the  time  of 
payment.  These  circumstances,  therefore,  are  confirmatory  of  the 
general  proposition  that  these  legacies  are  to  be  considered  as 
cumulative. 

But  there  is  also  in  this  case, -as  in  the  former  case,  a  general 
clause,  importing,  as  I  think  clearly,  the  intention  of  the  testator 
that  the  legacies  should  be  considered  as  cumulative.  The  clause 
to  which  I  refer  is  in  these  terms  (this  is  the  codicil) :  ''  I  give  these 
legacies" — that  is,  the  legacies  in  this  codicil — "in  addition  to 
what  I  have  in  most  instances  given  to  the  same  persons  by  other 
codicils  and  bequests,  all  of  which  I  confirm."  ''  In  addition  to 
what  I  have  in  most  instances  *given  to  the  same  persons  " — now 
if  I  look  through  this  codicil,  I  find  in  most  instances  he  had  given 
to  the  persons  therein  named  legacies,  but  there  are  persons  also 
mentioned  in  this  codicil  who  are  not  mentioned  previously,  either 
in  his  will,  or  in  any  of  the  antecedent  codicils.  The  will,  there- 
fore, corresponds  with  this  clause,  which  I  have  read,  ''  I  give  these 
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legacies  in  addition  to  what  I  have  in  most  instances  given  to  the 
same  persons."  Among  the  *'  most  instances  "  is  included  Nicholas 
Suisse ;  therefore,  by  the  very  terms  of  the  codicil,  **  I  give  these 
legacies  in  addition  to  what  I  have  in  most  instances  given  to  the 
same  persons,"  it  is  quite  clear,  as  it  appears  to  me,  that  the 
testator  intended  that  the  legacy  given  to  Nicholas  Suisse  should 
be  in  addition  to  the  legacies  he  had  before  given.  The  legacy, 
therefore,  is  cumulative. 

The  principal  point,  however,  turns  upon  the  last  legacy,  the 
legacy  of  8,000/.  The  codicil  is  in  these  terms  :  it  is  material  and 
necessary  to  read  them.  "  This  is  a  further  codicil  to  the  last  will 
of  me,  Francis  Charles  Marquis  of  Hertford.  I  give  and  bequeath 
the  sum  of  16,000Z.  to  my  executors,  that  they  may  provide  for  my 
servants  as  follows :  first,  one  half  of  this  sum  to  Nicholas  Suisse, 
my  head  valet,  an  excellent  man ;  then  I  desire  that  the  remaining 
eight  may  be  split  into  three  parts,  one  to  Charlemagne,  my  cook, 
one  to  Piorini,  my  courier,  another  to  Robert  (really  Thomas) 
Foote.  There  will  then  remain  a  quarter  and  an  eighth,  which  I 
desire  may  be  divided  at  my  executors'  pleasure,  attending  first  to 
James  my  coachman's  claims,  and  next  to  those  who  have  slept 
under  my  roof,  and  been  abroad  with  me."  That  is  the  codicil 
out  of  which  the  question  arises.  It  is  material,  I  think,  with  a 
view  to  this  codicil,  to  advert  to  a  previous  codicil ;  it  is  the  last 
codicil  but  two.  One  codicil  intervenes  between  this  and  the  last 
codicil.  He  says,  "  independent  of,  and  in  addition  to  all  the 
legacies  I  have  given  to  Nicholas  Suisse,  I  leave  him  2,000L  for  con- 
tinued good  services:  I  give  Piorini,  my  courier,  1,500J.  for  the 
same  reason,  and  Charlemagne,  my  cook,  1,000{.,  because  I  know 
he  has  made  money  in  my  service,  and  not  because  he  deserves  less. 
To  Robert  Foote  I  make  up  former  legacies  to  1,500/.,  and  to  all  the 
other  servants  indiscriminately  one  year's  wages  and  board  wages." 
Now  then,  with  respect  to  the  last  codicil.  It  is  a  sum  of  8,000/., 
given  by  a  separate  instrument.  It  is  suggested  that  the  8,000/. 
was  intended  to  be  substituted  for  the  former  legacies.  It  is  given 
by  a  separate  instrument :  it  is  different  in  amount ;  therefore  it  is 
to  be  taken,  in  the  first  instance,  as  a  distinct  and  independent  gift, 
unless  there  is  something  appearing,  as  I  before  stated,  upon  the 
instrument,  to  show  manifestly  it  was  the  intention  of  the  testator 
that  it  should  be  taken  as  substitutional.  Now  it  is  suggested  that 
this  was  given  to  the  executors  according  to  the  terms  of  the  legacy, 
'*  to  provide  for  my  servants  as  follows ; "  that  is,  that  it  was  a 
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final  provision  for  the  servants,  to  be  dispensed  and  distributed  by 
the  executors  according  to  the  terms  of  this  codicil,  and  that  that 
was  the  construction  that  is  to  be  put  upon  it.     It  was  said,  that 
that  was  the  intention  of  the  testator.    No  such  intention  was 
expressed,  but  such,  it  is  said,  by  construction,  was  the  intention 
of  the  testator.    If  that  be  so,  it  must  have  been  the  intention  of 
the  testator  to  reduce  his  bounty  and  the  gift  which  he  had  before 
given  to  Nicholas  Suisse,  because  he  had  before  given  to  Nicholas 
Suisse  legacies  amounting  to  the  sum,  altogether,  I  think,  of  11,600!., 
so  that  he  was  reducing  Nicholas  Suisse,  if  this  construction  is  to 
prevail,  by  the  amount  of   8,600!.     No  such  intention,  I  think, 
appears  upon  the  instrument ;    but,  on  the  contrary,  a  directly 
opposite  inference,  I  think,  is  to  be  drawn  from  all  the  circum- 
stances.   In  the  immediately  previous  codicil,  where  Suisse  is 
mentioned,  he  gives  him  2,0002.  for  continued  good  services.     He 
gives  him  8,0002.  by  this  codicil,  and  the  motive  appearing  on  the 
face  of  the  codicil  is,  that  he  is  '*  an  excellent  man."    I  am  justified, 
therefore,  in  inferring,  from  these  circumstances,  rather  the  opposite 
conclusion, — that  he  had  no  intention  to  diminish  or  lessen  his 
bounty  towards  Nicholas  Suisse.    No  intention  is  expressed  upon  the 
face  of  the  instrument;  and  if  we  are  to  judge  from  inference  and 
from  probabilities,  the  inference,  as  I  have  before  stated,  appears 
to  me  to  be  directly  the  other  way.    But  it  is  not  confined  to 
Nicholas  Suisse  alone,  because  it  would  affect  the  other  legatees  who 
are  specially  named  here,  ^namely,  the  courier,  the  cook,  and  the 
footman.    In  the  previous  codicil  to  which  I  have  referred,  he  gives 
them  also  4,0002.  between  them  for  "continued  good  services." 
No  intention  appears  upon  the  face  of  this  codicil  to  diminish  that 
bounty,  and  yet  by  the  effect  of  it,  if  this  is  to  be  considered  as  the 
final  provision  for  the  servants  and  a  substitution  for  former 
legacies,  that  which  he  had  previously  given  in  the  antecedent 
codicil  for  good  services  is  reduced  to  the  amount  of  one-half ;  it  is 
reduced  to  the  amount  of  2,0002.    If  we  are  to  act,  therefore,  upon 
conjecture  and  inference,  I  think  the  inference  is  strongly  against 
the  supposition  that  these  legacies  were  meant  as  substitutions  for 
the  former  bounty  of  the  Marquis.    Then  it  is  said  that  this  is — 
and  it  certainly  appears  to  be — a  very  large  sum  of  money  to  have 
been  given  all  at  once  to  a  person  in  the  situation  of  Nicholas  Suisse ; 
bat  any  person  who  will  take  the  trouble  to  read  through  these 
oodieib,  will  see  that  he  cannot  construe  them  by  the  ordinary  rules 
of  probability :  and,  after  all,  if  we  compare  this  codicil  with  the 
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former  acta  of  the  testator  with  reference  to  this  same  individual,  it 
does  not  appear  to  be  at  all  improbable ;  it  is  a  mere  continuation 
of  what  he  had  previously  done.  He  began  by  including  him 
among  the  general  servants.  He  then  gives  him  1,000Z.  by  a 
codicil,  depending  upon  what  ?  Upon  his  being  in  his  service  at 
the  time  of  his  death.  He  had  not  acquired  that  confidence  which 
he  seems  afterwards  to  have  acquired.  He  then  gives  him  2,00(M. 
by  name,  without  that  contingency.  He  then  gives  him  another 
legacy  of  8,0002.  Then  a  legacy,  after  an  interval  of  about  a  year 
or  so,  of  2,600i.  Then  a  further  legacy  of  2,000Z.  for  continued 
good  services.  And  then,  after  an  interval  of  two  years,  which  it  is 
material  to  advert  to,  in  which  he  has  given  him  nothing,  he  gives 
him  this  sum  of  8,0002.  Now  between  1885  and  1887,  though  he 
had  given  it  him  at  three  intervals,  he  gives  him  about  the  same 
sum  :  he  gives  him,  in  1885,  8,000Z.,  and,  between  1835  and  1837, 
he  gives  him  2^6001.  and  2,0002.,  making  altogether  7,600Z.  So 
that,  in  the  previous  two  years,  he  had  given  him  nearly  the  same 
sum ;  and  the  last  of  those  grants  was  ''  for  continued  good 
services."  Then  he  gives  him,  after  two  years,  the  same  sum  of 
8,0002.,  or  about  the  same  sum,  describing  him  as  "an  excellent 
man."  It  appears  to  me  that  there  is  nothing  improbable  in  this  ; 
on  the  contrary,  it  is  perfectly  consistent  with  the  former  exercise 
of  his  bounty  in  favour  of  the  same  individual. 

But  then  it  is  said,  why  give  this  to  the  executors  to  be  distribated 
among  the  servants,  and  to  provide  for  them  ?  Why  create  two 
funds  ?  Why  it  is  very  difficult  always  to  account  for  the  caprices 
of  men.  It  does  not  appear,  when  you  look  at  this  instrument, 
that  he  had  any  legal  advice  at  the  moment.  It  is  obviously  drawn 
up  by  himself ;  and  I  think,  therefore,  no  inference  can  be  drawn 
from  the  form  of  the  instrument.  But  if  we  are  to  conjecture,  I  think 
I  can  give  a  reason  why  it  is  not  improbable  that  betook  this  form. 
Upon  all  the  other  occasions,  he  had  given  precise  sums  to  the  indi- 
viduals by  name ;  in  this  particular  case  he  gives  a  large  sum  to  the 
executors — 16,000Z. — a  very  considerable  proportion  of  which  was 
to  be  distributed  entirely  at  the  discretion  of  the  executors ;  the 
individuals  were  not  named;  the  amounts  were  not  named;  the 
amounts  were  to  be  fixed  and  assigned  by  the  executors  themselves  ; 
they  had  perfect  liberty  to  do,  in  that  respect,  as  they  thought 
proper.  Giving,  therefore,  a  sum  over  which  the  executors  were  to 
exercise  a  control  in  the  distribution  at  their  pleasure,  it  was  not 
unnatural  that  he  should  give  that  sum  directly  to  the  ezecaiors. 
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I  think  that  is  a  reasonable  explanation  of  the  different  forms  of 
these  legacies.  It  is  by  no  means  necessary  to  assign  any  reason 
for  the  particular  form  which  he  took ;  no  inference  can  be  drawn 
from  it  beyond  mere  conjecture.  It  cannot  influence  the  decision 
of  the  Court  in  a  case  of  this  kind. 

Then  there  was  another  argument  pressed  strongly,  and  which  is 
possessed  of  some  weight,  with  respect  to  the  care  which  the 
Marquis,  in  his  will,  seems  generally  to  have  taken,  where  he 
intended  a  legacy  to  be  cumulative,  to  state  that  it  was  to  be  ''in 
addition  to  former  legacies."  He  does  this  in  every  instance  where 
Suisse  is  concerned,  and  he  does  it  generally  throughout  the  codicils 
to  his  will.  But  he  does  not  do  it  consistently.  Several  ''^instances 
have  been  pointed  out  to  me,  which  I  have  examined,  in  which, 
where  he  obviously  meant  the  legacy  to  be  cumulative,  he  has  not 
made  use  of  this  expression  "  in  addition  "  in  terms ;  and  it  only 
shows,  therefore,  that  men  who  are  generally  accurate  and  precise, 
sometimes  relax  in  their  vigilance  and  their  precision :  and  though 
the  argument  was  entitled  to  some  weight,  that  in  the  other 
infitances  where  Suisse  is  made  the  object  of  the  bounty  of  the 
testator  (it  is  stated  in  all  the  instances,  I  think,)  the  legacies  are 
to  be  ''  in  addition  to  former  legacies  " ;  and  though  that  is  a  con- 
sideration entitled  to  weight,  and  to  be  examined,  it  does  not  appear 
to  me  that  the  inference  drawn  from  that  circumstance  is  sufficient 
to  outweigh  the  other  circumstances  to  which  I  have  referred. 
Therefore,  upon  the  whole,  I  do  not,  upon  the  face  of  this  codicil, 
see  anything  to  lead  me  to  a  satisfactory  conclusion  that  it  was  the 
intention  of  the  testator  that  this  legacy  to  Suisse  should  be  in 
Bubsiitntion  of  the  former  legacies  which  he  had  given  him  by  the 
previous  codicils,  and,  therefore,  the  judgment  of  the  Yigb- 
CHAJICBI4L0B  must  be  affirmed. 
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FOSS  V.   HARBOTTLE  (1). 

(2  Hare,  461—506.) 

A  bill  was  filed  by  two  of  tbe  proprietors  of  shares  in  a  Company 
incorporated  by  Act  of  Parliament,  on  behalf  of  themselves  and  all  other 
the  proprietors  of  shares  except  the  defendants,  against  the  five  directors, 
(three  of  whom  had  become  bankrupt),  and  against  a  proprietor  who  was 
not  a  director,  and  the  solicitor  and  archi^ct  of  the  Company,  charging  the 

( I)  Many  leferenoea  to  later  cases  in  83,  71  L.  J.  P.  C.  1,  80  L.  T.  553 ;  and 

which  the  principle  here  established  see  PuiU  v.  Symoiu  &  Co.  Lim.  [1903] 

ha«   been  applied  will  be  found  in  the  2  Ch.  505,  616. — 0.  A.  S. 
of  Barland  v.  EarU  [1902]  A.  C. 
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Foss  defendants  with  concerting  and  effecting  various  fraudulent  and  illegal 

r.  transactions,   whereby    the    property  of    the  Company  was  misapplied, 

Habbottle.  aliened,  and  wasted ;  that  there  had  ceased  to  be  a  sufficient  number  of 

qualified  directors  to  constitute  a  board ;  that  the  Company  had  no  clerk  or 
office ;  that  in  such  circumstances  the  proprietors  had  no  power  to  take  the 
property  out  of  the  hands  of  the  defendants,  or  satisfy  the  liabilities  or 
wind  up  the  affairs  of  the  Company  ;  praying  that  the  defendants  might  be 
decreed  to  make  good  to  the  Company  the  losses  and  expenses  occasioned 
by  the  acts  complained  of ;  and  praying  the  appointment  of  a  receiver  to 
take  and  apply  the  property  of  the  Company  in  discharge  of  its  liabilities, 
and  secure  the  surplus :  the  defendants  demurred. 

Held,  that,  upon  the  facts  stated,  the  continued  existence  of  a  board  of 
directors  de  facto  must  be  intended ;  that  the  possibility  of  convening  a 
general  meeting  of  proprietors  capable  of  controlling  the  acts  of  the 
existing  board  was  not  excluded  by  the  allegations  of  the  bill ;  that  in  such 
circumstances  there  was  nothing  to  prevent  the  Company  from  obtaining 
redress  in  its  corporate  character  in  respect  of  the  matters  complained  of ; 
that  therefore  the  plaintiffs  could  not  sue  in  a  form  of  pleading  which 
assumed  the  practical  dissolution  of  the  corporation;  and  that  the 
demurrers  must  be  allowed. 

The  bill  \¥as  filed  in  October,  1842,  by  Richard  Foss  and  Edward 
Starkie  Turton,  on  behalf  of  themselves  and  all  other  the  share- 
holders or  proprietors  of  shares  in  the  Company  called  *'The 
Victoria  Park  Company,"  except  such  of  the  same  shareholders  or 
proprietors  of  shares  as  were  defendants  thereto,  against  Thomas 
Harbottle,  Joseph  Adshead,  Henry  Byrom,  John  Westhead,  Bichard 
Bealey,  Joseph  Denison,  Thomas  Bunting  and  Bichard  Lane;  and 
also  against  H.  Botton,  E.  Lloyd,  T.  Feet,  J.  Biggs  and  8.  Brooks, 
the  several  assignees  of  Byrom,  Adshead  and  Westhead,  who  had 
become  bankrupts. 

The  bill  stated,  in  effect,  that  in  September,  1835,  certain  persons 
conceived  the  design  of  associating  for  the  purchase  of  about  180 
acres  of  land,  situated  in  the  parish  of  Manchester,  belonging  to 
the  defendant  Joseph  Denison  and  others,  and  of  enclosing  and 
planting  the  same  in  an  ornamental  and  park-like  manner,  and 
erecting  houses  thereon  with  attached  gardens  and  pleasure 
grounds,  and  selling,  letting,  or  otherwise  disposing  thereof;  and 
the  defendants  Harbottle,  Adshead,  Byrom,  Westhead,  Bealey, 
Denison,  Bunting  and  Lane,  agreed  to  form  a  joint-stock  Company, 
to  consist  of  themselves  and  others,  for  the  said  purpose :  that  in 
[  ^462  ]  October,  1835,  *plan8  of  the  land,  and  a  design  for  laying  it  out, 
were  prepared  :  that  after  the  undertaking  had  been  projected  and 
agreed  upon,  Denison  purchased  a  considerable  portion  of  the  said 
land  of  the  other  original  owners,  with  the  object  of  re-selling  it  at 
a  profit,  and  Harbottle,  Adshead,  Byrom,  Westhead,  Bunting  and 
Lane,  and  one  P.  Leicester,  and  several  other  persons,  not  members 
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of  the  association,  purchased  the  said  land  in  parcels  of  Denison  Foss 
and  the  other  owners,  so  that  at  the  time  of  passing  the  Act  of  habbottlk. 
incorporation  Harbottle,  Adshead,  Byrom,  Westhead,  Bunting  and 
Lane  owned  more  than  half  of  the  land  in  question,  the  remainder 
U'ing  the  property  of  persons  who  were  not  shareholders :  that 
Denison  and  the  last-named  five  defendants  made  considerable 
profits  by  re-selling  parts  of  the  said  land  at  increased  chief  rents 
liefore  the  Act  was  passed. 

The  bill  stated,  that  between  September,  1885,  and  the  beginning 
of  1836,  various  preliminary  steps  were  taken  for  enabling  the 
projectors  of  the  said  Company  to  set  it  on  foot:  that  in  April, 
1836,  advertisements,  describing  the  objects  of  the  proposed  Com- 
pany, and  the  probabilities  of  its  profitable  result,  were  published, 
in  which  it  was  proposed  to  form  the  association  on  the  principle  of 
a  tontine :  that  the  first  eight  named  defendants  and  several  other 
persons  subscribed  for  shares  in  the  proposed  Company,  and  among 
others  the  plaintiff  Foss  subscribed  for  two  shares,  and  the  plaintiff 
Tnrton  for  twelve  shares  of  lOOZ.  each,  and  signed  the  contract,  and 
paid  the  deposit  of  5L  per  share  :  that  at  a  public  meeting  of  the 
subscribers,  called  in  May,  1886,  it  was  resolved  that  the  report  of 
the  provisional  committee  should  be  received,  and  the  various 
suggestions  therein  contained  be  adopted,  subject  to  the  approval 
of  the  directors,  who  were  requested  to  complete  such  purchases  of 
land,  and  also  such  other  acts  as  they  might  ^consider  necessary  [  '•^^^  ] 
for  carrying  the  objects  of  the  undertaking  into  effect ;  and  it  also 
resolved  that  Harbottle,  Adshead,  Byrom,  Westhead  and  Bealey 
should  be  appointed  directors,  with  power  to  do  such  acts  as  they 
naight  consider  necessary  or  desirable  for  the  interests  of  the 
Company;  and  Westhead,  W.  Grant  and  J.  Lees  were  appointed 
auditors,  Lane  architect,  and  Bunting  solicitor :  that  in  order  to 
avoid  the  responsibilities  of  an  ordinary  partnership,  the  defendants 
Harbottle  and  others  suggested  to  the  subscribers  the  propriety  of 
applying  for  an  Act  of  incorporation,  which  was  accordingly  done  : 
that  in  compliance  with  such  application,  by  an  Act,  intituled  **  An 
Act  for  estabUshing  a  Company  for  the  purpose  of  laying  out  and 
maintaining  an  Ornamental  Park  within  the  Townships  of  Busholme, 
Charlton-upon-Medlock  and  Moss  Side,  in  the  County  of  Lancaster," 
which  received  the  Royal  assent  on  the  6th  of  May,  1887,  (7  Will.  IV.), 
it  was  enacted  that  certain  persons  named  in  the  Act,  including 
Harbottle,  Adshead,  Bealey,  Westhead,  Bunting  and  Denison  and 
others,  and  all  and  every  such  other  persons  or  person,  bodies  or 
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body  politic,  corporate  or  collegiate,  as  had  already  subscribed  or 
should  thereafter  from  time  to  time  become  subscribers  or  a 
subscriber  to  the  said  undertaking,  and  be  duly  admitted  proprietors 
or  a  proprietor  as  thereinafter  mentioned,  and  their  respective 
successors,  executors,  administrators  and  assigns,  should  be  and 
they  were  thereby  united  into  a  Company  for  the  purposes  of  the 
said  Act,  and  should  be  and  they  were  thereby  declared  to  be  one 
body  politic  and  corporate  by  the  name  of  '*  The  Victoria  Park 
Company,"  and  by  that  name  should  have  perpetual  succession  and 
a  common  seal,  and  by  that  name  should  and  might  sue  and  be 
sued,  plead  or  be  impleaded  at  law  or  in  equity,  and  should  and 
might  prefer  and  prosecute  any  bill  or  bills  of  indictment  or 
information  against  any  person  or  ^persons  who  should  commit 
any  felony,  misdemeanor,  or  other  offence  indictable  or  punishable 
by  the  laws  of  this  realm,  and  should  also  have  full  power  and 
authority  to  purchase  and  hold  lands,  tenements,  and  heredita- 
ments to  them,  and  their  successors  and  assigns,  for  the  use  of  the 
said  undertaking,  in  manner  thereby  directed.  [The  bill  stated 
several  other  clauses  of  the  Act,  of  which  the  principal  provisions 
are  set  forth  below  (i).] 

(1)  Section  3  empowered  the  Com- 
pany to  purchase  the  lands  mentioned 
in  the  schedule;  6,  and  other  lands 
within  a  mile  from  the  boundary  of 
the  said  lands.  ^  ^  38  provided 
that  the  business  affairs  and  concerns 
of  the  Company  shall,  from  time  to 
time,  and  at  all  times  hereafter,  be 
under  the  control  of  five  shareholders, 
(to  be  appointed  directors),  who  shall 
have  the  entire  ordering,  managing, 
and  conducting  of  the  Company,  and 
of  the  capital,  estates,  revenue,  effects, 
and  affairs,  and  other  the  concerns 
thereof,  and  who  shall  also  regulate 
and  determine  the  mode  and  terms  of 
carrying  on  and  conducting  the  busi- 
ness and  affairs  of  the  Company,  con- 
formably to  the  provisions  contained 
in  this  Act;  and  no  proprietor,  not 
being  a  director,  shall,  on  any  account 


[  *46.'>,  «.  J  or  pretence  whatsoever,  ♦in  any  way 
meddle  or  interfere  in  the  managing, 
ordering,  or  conducting  the  Company, 
or  the  capital,  estates,  revenue,  effects, 
or  other  the  business,  affairs,  or  con- 
cerns thereof,  but  shall  fully  and 
entirely  commit,  entrust,  and  leave 


the  same  to  be  wholly  ordered, 
managed,  and  conducted  by  the 
directors  for  the  time  being,  and  the 
persons  whom  they  shall  appoint,  save 
as  hereinafter  mentioned.  39.  That 
the  said  T.  Harbottle,  J.  Adshead,  H. 
Byrom,  J.  Westhead,  and  IL  Bo^dy 
shall  be  the  present  and  first  directoTb 
of  the  Company.  40.  Three  directors 
to  constitute  a  board,  and  the  acts  of 
three  or  more  to  be  as  effectual  as  if 
done  by  the  five.  ♦  ♦  45.  Books  of 
account  of  all  the  transactions  of  the 
Company  to  be  kept,  and  half-yearh 
reports  and  balance  sheets  to  be  made : 
the  proprietors  to  have  access  to,  and 
to  be  at  liberty  to  inspect  all  book^. 
accounts,  documents,  and  writings 
belonging  to  the  Company,  at  ail 
reasonable  times.  46.  That  a  meeting 
of  the  proprietors  of  the  Company 
shall  be  convened  and  held  on  the 
first  Monday  in  the  month  of  July, 
1837,  and  on  the  same  day  in  every 
succeeding  year,  at  eleven  o'clock  in 
the  forenoon,  at  their  office,  or  suoh 
other  convenient  place  in  Manche6tt.«r 
as  the  directors  may  think  proper  to 
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The  bill  also  stated  the  schedule  annexed  to  the  Act,  whereby  the        Fobs 


different  plots  of  the  said  land, 

appoint,  of  which  meeting  the  clerk  or 
secretary  for  the  time  being  of  the 
Company  shall  give  fourteen  days* 
previous  notice,  by  an  advertisement 
in  one  of  the  Manchester  newspapers ; 
and  each  meeting  so  to  be  convened 
and  held  shall  be  called  '*  The  Annual 
General  Meeting,*'  and  the  proprietors 
respectively  qualified  to  act  and  vote 
therein,  according  to  the  provisions 
therein  contained,  and  who  personally, 
or  by  such  proxy  as  hereinafter  autho- 
rised, shall  attend  the  same,  shall  have 
full  power  and  authority  to  decide 
upon  all  such  matters  and  questions  as 
by  virtue  of  this  Act  shall  be  brought 
before  such  annual  general  meeting. 
47.  Board  of  directors  empowered  to 
r-Al  extraordinary  general  meetings. 
4S.  That  ten  or  more  proprietors  of  the 
Company  for  the  time  being,  qualified 
to  vote  as  hereinafter  mentioned,  or 
three  full  fourth  parts  in  number  and 
Talue  of  all  the  proprietors  for  the 
time  being  of  the  Company,  may,  at 
any  time,  by  writing  under  their 
hands,  require  the  boajtl  of  directors 
for  the  time  being  to  call  an  extra- 
ordinary general  meeting  of  the  pro- 
prietors, and  every  such  requisition 
9hall  set  *forth  the  object  of  such 
extraordinary  meeting,  and  shall  be 
left  with  the  clerk  or  secretary  for  the 
time  being  at  the  principal  office  of  the 
(  ompany,  at  least  one  calendar  month 
bfifore  the  time  named  in  the  requisi- 
tion for  the  meeting  to  be  holden, 
otherwise  the  said  board  shall  not  be 
bound  to  take  notice  thereof ;  but  in 
case  the  directors  shall  refuse  or 
neglect  for  fourteen  days,  after  such 
n^uisition  shall  be  so  left  as  aforesaid, 
to  call  such  extraordinary  meeting, 
then,  the  proprietors  signing  the 
requisition  may,  for  the  purposes 
mentioned  in  such  requisition,  call  an 
extraordinary  general  meeting  of  the 
proprietors,  by  notice  signed  by  them, 
and  advertised  in  one  or  more  of  the 
Manchester  newspapers,  at  least  four- 
teen days  before  the  time  fixed  for 
holding  the  meeting;   and  in  every 


numbered  *from  1  to  87,  were  habbo'ttle. 

[466] 
[  ^466  ] 


such  advertisement,  the  object  of  such 
extraordinary  meeting,  and  the  day 
and  hour  and  place  in  the  town  of 
Manchester  of  holding  the  same,  and 
the  deliver}'  of  the  requisition  to  the 
said  board,  and  of  its  refusal  to  call 
such  extraordinary  meeting,  shall  be 
specified.  65.  Two  of  the  directors 
selected  by  lot  amongst  themselves  to 
retire  from  office  at  the  annual  general 
meeting  in  July,  1841.  and  be  replaced 
by  two  qualified  proprietors,  to  be  then 
elected  by  the  majority  of  votes  at 
such  meeting,  and  two  others,  the 
longest  in  office,  or  so  selected  to 
retire,  at  every  subsequent  annual 
general  meeting;  but  the  retiring 
directors  to  be  re-eligible.  67.  No 
person  shall  be  a  director  who  shall 
not  be  a  holder  in  his  own  right  of  the 
number  of  shares  hereinafter  men- 
tioned in  the  capital  of  the  Company, 
viz.  who  shall  not  be  a  holder  of  ten 
shares  at  least,  so  long  as  the  total 
number  of  the  shares  shall  exceed  500; 
and  from  and  after  the  total  number 
of  shares  of  the  Company  shall  be 
reduced  to  and  shall  not  exceed  100, 
then,  who  shall  not  be  a  holder  of  five 
shares  at  least ;  and  if  any  of  the  then 
or  future  directors  shall  cease  to  hold  [  *4G6,  n.  ] 
the  respective  number  of  shares  afore- 
said in  his  own  right,  his  office  as 
director  shall  thereupon  and  thence- 
forth become  vacated.  68.  Directors 
may  vacate  by  resigning  their  offices. 
70.  Board  of  directors  to  appoint 
qualified  persons  to  fill  up  the  offices 
of  directors  dying,  resigning,  removed, 
or  becoming  disqualified  befoi*e  their 
time  of  retirement ;  such  appointments 
to  be  subject  to  the  approbation  of  the 
next  general  meeting.  73.  Cheques, 
bills,  notes,  and  other  negotiable 
securities,  to  be  signed,  &c.  by  the 
treasurer  or  such  other  officer  of  the 
Company  as  the  board  should  by 
minute  appoint,  and  no  others  to  be 
binding  on  the  Company.  74.  That 
all  actions,  suits,  and  otiier  proceed- 
ings at  law  or  in  equity,  to  be  com- 
menced   and    prosecuted    by    or    on 
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Foss        stated  to  have  been  purchased  by  the  Victoria  Park  Company  from  the 

Harbo'ttle.    various  persons  whose  *names  were  therein  set  forth,  and  including 

[  '467  ]       the  following  names  :  "  Mr.  P.  Leicester  and  others ;  "  "  Mr.  Lacy 

[  '468  ]      and  another ;  "  "  Mr.  Lane ''  and  "  Mr.  Adshead  :  "  that  *the  land 

so  stated  to  be  purchased  of  **  P.  Leicester  and  others,"  was  at  the 

time  of  passing  of  the  Act  vested  partly  in  P.  Leicester  and  partly 

in  Westhead,  Bunting,  and  Byrom,  and  the  land  so  stated  to  be 

purchased  of  ''Mr.  Lacy  and  another,"  was  at  the  time  of  the 

passing  of  the  Act  vested  partly  in  Mr.  Lacy  and  partly  in  Lane. 

The  bill  stated,  that  the  purchase  and  sale  of  the  said  land  as 

aforesaid  was  the  result  of  an  arrangement  fraudulently  concerted 

and  agreed  upon  between  Harbottle,  Adshead,  Byrom,  Westhead, 

Denison,  Bunting,  and  Lane,  at  or   after  the  formation  of   the 

Company  was  agreed  upon,  with  the  object  of  enabling  themselves 

to  derive  a  profit  or  personal  benefit  from  the  establishment  of  the 

said  Company;  and  that  the  arrangement  amongst  the  persons 

who  were  parties  to  the  plan  was,  that  a  certain  number  from 

amongst  themselves  should   be  appointed  directors,  and   should 

purchase  for  the  Company  the  said  plots  of  land  from  the  persons 

in  whom  they  were  vested,  at  greatly  increased  and  exorbitant  prices : 

that  it  was  with  a  view  to  carry  the  arrangement  into  effect  that 

Harbottle,  Adshead,  Byrom,  and  Westhead  procured  themselves  to 

be  appointed  directors,  and  Denison  procured  himself  to  be  appointed 

auditor :  that  accordingly,  after  the  said  plots  of  land  had  become 

vested  in  the  several  persons  named  in  the  schedule,  and  before  the 

passing  of  the  Act,  the  said  directors,  on  behalf  of  the  Company, 

agreed   to  purchase  the  same  from   the  persons  named  in    the 

schedule,  at  rents  or  prices  greatly  exceeding  those  at  which  the 

said  persons  had  purchased  the  same:   that  after  the  Act  was 

[  *4fi7,  n.  ]     behalf  of  the  ♦Company,   shall    and  serve  any  notice,  or  any  writ  or  other 

lawfully    may     be    commenced    and  legal  proceedings  upon  the  said  Com> 

instituted  or  prosecuted  in  the  name  of  pany,   the  service  thereof  upon    th*' 

the    treasurer,    or    any    one    of    the  clerk  or  secretary  to  the  Company,  or 

directors  of  the  Company  for  the  time  any  agent  or  officer  employed  by  the 

being,  as  the  nominal  plaintiff  for  and  said  director,  or  leaving  the  same  at 

on  behalf  of  the  Company ;  and  all  the  office  of  such  clerk  or  secretary, 

actions,    &c.    against    the     Company  agent  or  officer,  or  at  his  last  or  usasl 

shall  be  commenced  and  instituted  and  place  of  abode,  or  upon  any  one  of  th«* 

prosecuted  against  the    treasurer,   or  said  directors,  or  delivery  thereof  to 

any    one    of    the     directors     of    the  some  inmate  at  his  last  or  uaual  place 

Company  for  the  time  being,  as  the  of  abode,  shall  be  deemed  ^ood  and 

nominal  defendant  for  and  on  behalf  sufficient  service  of  the  same  respeo 

of  the  Company.     ♦    ♦     129.   That  in  tively    on     the     Company     or    their 

all  cases  wherein  it  may  be  requisite  directors, 
or  necessary  for  any  person  or  party  to 
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passed,  Harbottle,  Adshead,  Byrom,  Westhead,  and  Bealey  con-        Foss 

tinned  to  act  as  directors  of  the  incorporated  Company  in  the  same  harbottlb. 

manner  as  before :  that  Adshead  continued  to  act  as  director  until 

the  18th  of  July,  1839,  Byrom  until  the  2nd  of  December,  1889, 

and  ^Westhead  until  the  2nd  of  January,  1840,  at  which  dates      [  *469  ] 

respectively  ^t«  in  bankruptcy  were  issued  against  them,  and  they 

were  respectively  declared  bankrupts,  and  ceased  to  be  qualified  to 

act  as  directors,  and  their  offices  as  directors  became  vacated. 

The  bill  stated  that  upwards  of  8,000  shares  of  1002.  in  the 
capital  of  the  Company  were  subscribed  for  :  that  the  principle  of 
tontine  was  abandoned :  that  before  1840,  calls  were  made, 
amounting,  with  the  deposit,  to  B5Z.  per  share,  the  whole  of  which 
were  not,  however,  paid  by  all  the  proprietors,  but  that  a  sum 
exceeding  85,000Z.  in  the  whole  was  paid. 

The  bill  stated,  that,  after  the  passing  of  the  Act,  Harbottle, 
Adshead,  Byrom,  Westhead,  Bunting,  and  Lane,  with  the  concur- 
rence of  Denison  and  of  Bealey,  proceeded  to  carry  into  execution 
the  design  which  had  been  formed  previously  to  the  incorporation 
of  the  Company,  of  fraudulently  profiting  and  enabling  the  other 
persons  who  had  purchased  and  then  held  the  said  land,  to  profit 
by  the  establishment  of  the  Company  and  at  its  expense ;  and  that 
the  said  directors  accordingly,  on  behalf  of  the  Company,  purchased, 
or  agreed  to  purchase,  from  themselves,  Harbottle,  Adshead,  Byrom, 
and  Westhead,  and  from  Bunting  and  Lane,  and  the  other  persons 
in    whom  the  said  land  was  vested,  the  same  plots  of  land,  for 
estates  corresponding  with  those  purchased  by  and  granted  to  the 
said  vendors,  by  the  original  owners  thereof,  charged  with  chief  or 
fee-farm  rents,  greatly  exceeding  the  rents  payable  to  the  persons 
from  whom  the  said  vendors  had  so  purchased  the  same :  that  of 
some  of  such  plots  the  conveyances  were  taken  to  the  Victoria  Park 
Company,  by  its  corporate  name  ;  of  others,  to  Harbottle,  Adshead, 
Byrom,  Westhead,  and  Bealey,  as  directors  in  trust  for  the  Com- 
pany ;  *and  others  rested  in  agreement  only,  without  conveyance :       [  *470  ] 
that  by  these  means  the  Company  took  the  land,  charged  not  only 
with  the  chief  rents  reserved  to  the  original  landowners,  but  also 
with  additional  rents,  reserved  and  payable  to  Harbottle,  Adshead, 
Bjrom,  Westhead,  Denison,  Bunting,  Lane,  and  others :  that  in 
further  pursuance  of  the  same  fraudulent  design,  the  said  directors, 
after  purchasing  the  said  land  for  the  Company,  applied  about 
27^0001*  of  the  monies  in  their  hands,  belonging  to  the  Company, 
in  the  purchase  or  redemption  of  the  rents  so  reserved  to  themselves, 
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Fobs         Harbottle,"  Adshead,  Byrom,  Westhead,  Denison,  Bunting,  Lane, 
habbottle.     and  others,  leaving  the  land  subject  only  to  the  chief  rent  reserved 
to  the  original  landowners. 

The  bill  stated,  that  the  plans  of  the  park  were  contrived  and 
designed  by  Lane,  in  concert  with  Denison,  the  directors,  and 
Bunting,  so  as  to  render  the  formation  of  the  park  the  means  of 
greatly  increasing  the  value  of  certain  parcels  of  land,  partly 
belonging  to  Denison  and  partly  to  Lane,  situated  on  the  outside 
of  the  boundary  line  of  the  park,  but  between  such  boundary  line 
and  one  of  the  lodges  and  entrance  gates,  called  Oxford  Lodge  and 
Gate,  erected  on  a  small  part  of  the  same  land  purchased  by  the 
Company ;  and  through  which  entrance,  and  the  land  so  permitted 
to  be  retained  by  Denison  and  Lane,  one  of  the  principal  approaches 
to  the  park  was  made:  that  the  said  land  so  retained  by  Denison  and 
Lane  was  essentially  necessary  to  the  establishment  of  the  park, 
according  to  the  plans  prepared  by  Lane,  and  the  same  was  virtually 
incorporated  in  the  park,  and  houses  erected  thereon  would  enjoy 
all  the  advantages  of  the  park,  and  plots  thereof  were  in  consequence 
sold  by  Denison  and  Lane  for  building  land  at  enhanced  prices. 

[  471  ]  The  bill  stated,  that,  after  the  purchase  of  the  land  as  aforesaid, 

the  directors  proceeded  to  carry  into  effect  the  design  of  converting 
the  same  into  a  park,  and  they  accordingly  erected  lodges  and 
gates,  marked  out  with  fences  the  different  crescents,  terraces, 
streets,  and  ways  ;  formed  drains  and  sewers,  and  made  road-ways, 
and  planted  ornamental  trees  and  shrubs :  that  they  also  causetl 
to  be  erected  in  different  parts  of  the  park  several  houses  and 
buildings,  some  of  which  only  were  completed ;  and  that  the 
directors  alleged  the  monies  expended  in  the  roads,  drains,  and 
sewers  amounted  to  12,000L,  and  in  the  houses  and  buildings  to 
89,0002.,  or  thereabouts:  that  the  said  directors  sold  and  let 
several  plots  of  land,  and  also  sold  and  let  several  of  the  houses  and 
buildings,  and  received  the  rents  and  purchase-money  of  the  same. 
The  bill  stated,  that  Harbottle,  Denison,  Bunting,  and  Lane  did 
not  pay  up  their  calls,  but  some  of  them  retained  part,  and  others 
the  whole  thereof ;  Harbottle  and  Lane  claiming  to  set  off  the 
amount  of  the  calls  against  the  chief  rents  of  the  lands  which  they 
sold  to  the  Company,  Bunting  claiming  to  set  off  the  same  against 
the  chief  rents,  and  the  costs  and  charges  due  to  him  from  the  Com- 
pany ;  and  Denison  claiming  to  set  off  the  amount  of  the  calls 
against  the  rents  payable  to  him  out  of  the  land  which  he  sold  to 
persons  who  re-sold  the  same  to  the  Company. 
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The  bill  stated,  that  owing  to  the  large  sudib  retained  out  of  the        Fobs 
calls,  the  sums  appropriated  by  the  said  directors  to  themselves,  and  Harbottlb. 
paid  to  others  in  reduction  of  the  increased  chief  rents,  and  pay- 
ment  of  such  rents,  and  owing  to  their  having  otherwise  wasted 
and  misapplied  a  considerable  part  of  the  monies  belonging  to  the 
Company,  the  funds  of  the  Company  which  came  *to  their  hands       [  *472  ] 
shortly  after  its  establishment  were   exhausted:    that   the   said 
directors,  with  the  privity,  knowledge,  and  concurrence  of  Denison, 
Banting,  and  Lane,  borrowed  large  sums  of  money  from  their 
bankers  upon  the  credit  of  the  Company :  that,  as  a  further  means 
of  raising  money,  the  said  directors,  and  Bunting  and  Lane,  with 
the  concurrence  of  Denison,  drew,  made,  and  negotiated  various 
bills  of  exchange  and  promissory  notes ;  and  that  the  said  directors 
also  caused  several  bonds  to  be  executed  under  the  corporate  seal 
of  the  Company  for  securing  several  sums  of  money  to  the  obligees 
thereof :  that  by  the  middle  or  latter  part  of  the  year  1889,  the 
directors,  and  Bunting  and  Lane,  had  come  under  very  heavy 
liabilities;  the  chief  rents  payable  by  the  Company  were  greatly 
in  arrear,  and  the  board  of  directors,  with  the  concurrence  of 
Denison,  Bunting,  and  Lane,  applied  to  the  United  Kingdom  Life 
Assurance  Company  to  advance  the  Victoria  Park  Company  a  large 
sum  of  money  by  way  of  mortgage  of  the  lands  and  hereditaments 
comprised  in  the  park ;  but  the  Assurance  Company  were  advised 
that  the  Victoria  Company  were,  by  the  90th  section  of  their  Act, 
precluded  from  borrowing  money  on  mortgage,  until  one  half  of 
their  capital  (namely,  500,000Z.)  had  been  paid  up,  and  on  that 
ground  declined  to  make  the  required  loan :   that  the  directors 
Unding  it  impossible  to  raise  money  by  mortgage  in  a  legitimate 
manner,  resorted  to  several  contrivances  for  the  purpose  of  evading 
the  provisions  of  the  Act,  and  raising  money  on  mortgage  of  the 
property  of  the  Company,  by  which  means  several  large  sums  of 
money  had  been  charged  by  way  of  mortgage  or  lien  upon  the 
i»am6 :  that  to  effect  such  mortgages  or  charges,  the  directors  pro- 
cured the  persons  who  had  contracted  to  sell  plots  of  land  to  the 
Company,  but  had  not  executed  conveyances,  to  convey  the  same, 
by  the  direction  of  the  board,  to  some  "^other  person  or  persons  in       [  *473  ] 
mortgage,  and  afterwards  to  convey  the  equity  of  redemption  to 
the  directors  in  trust  lor  the  Company:  that  the  directors  also 
conveyed  some  of  the  plots  of  land  which  had  been  conveyed  to 
them  in  trust  for  the  Company  to  some  other  persons,  by  way  of 
aiortgage,  and  stood  possessed  of  the  equity  of  redemption  in  trust 
R.R. — VOL.  Lxn.  18 
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Fobs  for  the  Company:  that,  for  the  same  parpose,  the  board  of  directors 
iiARBOTTLE.  causod  tho  common  seal  of  the  Company  to  be  affixed  to  several 
conveyances  of  plots  of  land  which  had  been  conveyed  to  the  Com- 
pany by  their  corporate  name,  and  to  the  directors  in  trust  for  the 
Company,  whereby  the  said  plots  of  land  were  expressed  to  be  con- 
veyed for  a  pretended  valuable  consideration  to  one  or  more  of  the 
said  directors  absolutely,  and  the  said  directors  or  director  then 
conveyed  the  same  to  other  persons  on  mortgage  to  secure  some- 
times monies  advanced  to  the  said  directors,  and  by  them  paid 
over  to  the  board,  in  satisfaction  of  the  consideration-monies 
expressed  to  be  paid  for  the  said  prior  conveyances  under  the 
common  seal,  sometimes  antecedent  debts  in  respect  of  monies 
borrowed  by  the  board,  and  sometimes  monies  which  had  been 
advanced  by  the  mortgagees  upon  the  security  of  the  bills  and 
notes  which  had  been  made  or  discounted  as  aforesaid :  that,  in 
other  cases,  the  said  directors  and  Bunting  deposited  the  title-deeds 
of  parcels  of  the  land  and  buildings  of  the  Company  with  the 
holders  of  such  bills  and  notes,  to  secure  the  repayment  of  the 
monies  due  thereon,  and  in  order  to  relieve  the  parties  thereto : 
that,  by  the  means  aforesaid,  the  directors,  with  the  concurrence 
of  Denison,  Bunting,  and  Lane,  mortgaged,  charged,  or  otherwise 
incumbered  the  greater  part  of  the  property  of  the  Company :  that 
many  of  such  mortgagees  and  incumbrancers  had  notice  that  the 
said  board  of  directors  had  not  power  under  the  Act  to  mortgage  or 
[  *474  J  charge  the  property  of  the  Company,  and  that  the  *said  mortgages, 
charges,  and  incumbrances  were  fraudulent  and  void  as  against  the 
Company,  but  that  the  defendants  allege,  that  some  of  the  said 
incumbrances  were  so  planned  and  contrived,  that  the  persons  iu 
whose  favour  they  were  created  had  not  such  notice. 

That  the  said  directors  having  exhausted  every  means  which 
suggested  themselves  to  them  of  raising  money  upon  credit,  or 
upon  the  security  of  the  property  and  effects  of  the  Company,  and 
being  unable  by  those  means  to  provide  for  the  whole  of  the  monies 
due  to  the  holders  of  the  said  bills  and  notes,  and  the  other  persons 
to  whom  the  said  directors  in  the  said  transactions  had  become 
indebted  as  individuals,  and  to  satisfy  the  debts  which  were  due  to 
the  persons  in  whose  favour  the  said  mortgages  and  incumbranoet» 
had  been  improperly  created,  and  in  order  to  release  themselves 
from  the  responsibility  which  they  had  personally  incurred  by 
taking  conveyances  or  demises  of  parts  of  the  said  land  to  the  said 
directors  as  individuals  in  trust  for    the  Company,  containing 
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coTenants  on  their  parts  for  payment  of  the  reserved  rents, — the  foss 
said  directors  resolved  to  convey  and  dispose  of  the  property  of  the  hakbottlb. 
Company,  and  they  accordingly  themselves  executed,  and  caused  to 
be  executed  under  the  common  seal  of  the  Company,  divers  con- 
veyances, assignments,  and  other  assurances,  whereby  divers  parts 
of  the  said  lands  and  effects  of  the  Company  were  expressed  to 
be  conveyed  or  otherwise  assured  absolutely  to  the  holders  of  some 
of  the  said  bills  and  notes,  and  some  of  the  said  mortgagees  and 
incumbrancers,  in  consideration  of  the  monies  thereby  purported 
to  be  secured ;  and  also  executed,  and  caused  to  be  executed  under 
the  common  seal  of  the  Company,  divers  conveyances  and 
assurances  of  other  parts  of  the  said  lands  to  the  persons  who  sold 
the  same  to  the  Company,  in  consideration  of  their  releasing  them 
from  *the  payment  of  the  rents  reserved  and  payable  out  of  the  [  *475  ] 
said  lands :  that  many  of  such  conveyances  had  been  executed  by 
Harbottle,  Adshead,  Westhead,  and  B.ealey,  and  a  few  by  Byrom, 
who  had  been  induced  to  execute  them  by  being  threatened  with 
suits  for  the  reserved  rents :  that  Harbottle,  Adshead,  Byrom, 
Westhead,  and  Bealey  threatened  and  intended  to  convey  and 
assare  the  remaining  parcels  of  land  belonging  to  the  Company  to 
the  holders  of  others  of  the  said  bills  and  notes,  and  to  others  of 
the  said  mortgagees  and  incumbrancers  and  owners  of  the  chief 
rents,  in  satisfaction  and  discharge  of  the  said  monies  and  rents  due 
and  to  become  due  to  them  respectively. 

The  bill  stated,  that,  upon  the  bankruptcy  of  Byrom,  Adshead, 
and  Westhead,  their  shares  in  the  Company  became  vested  in  the 
defendants,  their  assignees,  and  that  they  (the  bankrupts)  had  long 
ceased  to  be,  and  were  not,  shareholders  in  the  Company :  that  the 
whole  of  the  land  re-sold  by  them  was  vested  in  some  persons 
unknown  to  the  plaintiffs,  but  whose  names  the  defendants  knew 
and  refused  to  discover :  that,  upon  the  bankruptcy  of  Westhead, 
there  ceased  to  be  a  sufficient  number  of  directors  of  the  Company 
to  constitute  a  board  for  transacting  the  business  of  the  Company, 
in  manner  provided  by  the  Act,  and  Harbottle  and  Bealey  became 
the  only  remaining  directors  whose  office  had  not  become  vacated, 
and  no  person  or  persons  had  been  appointed  to  supply  the  vacancies 
in  the  board  of  directors  occasioned  by  such  bankruptcies,  and 
consequently  there  had  never  been  a  properly  constituted  board  of 
directors  of  the  Company  since  the  bankruptcy  of  Westhead. 

That  Byrom,  Adshead,  and  Westhead,  nevertheless,  and  after 
their    respective    bankruptcies,    executed    the    several   ^absolute      [  *^'*^  ] 

18—2 
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Foss        conveyances  and  other  assurances  of  the  lands  and  property  of  the 

Harbottlb.    Company,  which  were  so  executed  for  the  purposes  and  in  manner 

aforesaid,  after  the  directors  had  exhausted  their  means  of  raising 

money  upon  credit,  or  upon  the  security  of  the  property  of  the 

Company. 

That  about  the  end  of  the  year  1889,  or  commencement  of  the 
year  1840,  the  said  directors  discharged  Brammell,  the  secretary  of 
the  Company,  and  gave  up  the  office  taken  by  the  Company  in 
Manchester,  and  transferred  the  whole  or  the  greater  part  of  the 
title-deeds,  books,  and  papers  of  the  said  Company  into  the  hands 
of  Bunting ;  and  from  that  time  to  the  present  the  Company  had 
had  no  office  of  its  own,  but  the  affairs  of  the  Company  had  been 
principally  conducted  at  the  office  of  Bunting. 

That  the  only  parts  of  the  land  bought  by  the  Company  which 
had  not  been  conveyed  away  either  absolutely  or  by  way  of  mort- 
gage, and  the  only  part  of  the  other  property  and  effects  of  the 
Company  which  had  not  been  disposed  of  and  made  away  with  in 
manner  aforesaid,  remained  vested  in,  and  in  the  order  and  dis- 
position of,  Harbottle,  AdsheacL  Byrom,  Westhead,  Bealey,  and 
Bunting,  in  whose  custody  or  power  the  greater  part  of  the  books, 
deeds,  and  papers  belonging  to  the  Company  which  had  not  been 
made  away  with  remained :  that  by  the  fraudulent  acts  and  pro- 
ceedings in  the  premises  to  which  Harbottle,  Adshead,  Byrom, 
Westhead,  Bealey,  and  Bunting  were  parties,  the  property  and 
effects  of  the  said  Company  had  been  and  then  were  involved  in 
almost  inextricable  difficulties,  and  if  such  property  and  effects 
were  any  longer  allowed  to  remain  in  their  order  and  disposition, 
the  same  would  be  in  danger  of  being  wholly  dissipated  and  irre- 
[  ♦477  ]  trievably  *lo8t :  that  the  said  Company  were  then  largely  indebted 
to  their  bankers  and  other  persons  who  had  band  fide  advanced 
money  to  the  Company,  and  to  the  builders  and  other  persons  who 
had  executed  some  of  the  works  in  the  park,  and  provided  materials 
for  the  same ;  while,  in  consequence  of  the  property  of  the  Com- 
pany having  been  wasted  and  improperly  disposed  of  by  the 
directors,  there  were  at  present  no  available  funds  which  could 
be  applied  in  satisfaction  of  the  debts  of  the  Company,  and  that 
some  of  the  creditors  of  the  said  Company  had  obtained  judgments 
in  actions  at  law  brought  by  them  against  the  Company  for  the 
amount  of  their  debts,  on  which  judgments  interest  was  daily 
accumulating. 
The  bill  stated,  that  in  the  present  circumstances  of  the  Company, 
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and  the  board  of  directors  thereof,  the  proprietors  of  shares  had  no        Foss 
power  to  take  the  property  and  effects  of  the  Company  out  of  the  harbottlr. 
hands  of    Harbottle,   Adshead,  Byrom,   Westhead,   Bealey,   and 
Bunting,  and  they  had  no  power   to  appoint  directors  to  supply 
the  vacancies  in  the  board  occasioned  by  the  said  bankruptcies,  and 
the  proprietors  of  shares  in  the  Company  had  no  power  to  wind  up, 
liquidate,  or  settle  the  accounts,  debts,  or  affairs  of  the  Company, 
or  to  dissolve  the  Company,  nor  had  they  any  power  to  provide  for 
and  satisfy  the  existing  engagements  and  liabilities  of  the  Company 
with  a  view  to  its  continuance,  and  the  prosecution  of  the  under- 
taking for  which  it  was  established,  without  the  assistance  of  the 
Court :  that  if  a  proper  person  were  appointed  by  the  Court  to  take 
possession  of  and  manage  the  property  and  effects  of  the  Company, 
and  if  the  Company  were  to  be  repaid  the  amount  of  all  losses  and 
expenses  which  it  had  sustained  or  incurred  by  reason  of  the  fraudu- 
lent and  improper  acts  and  proceedings  of  the  defendants  in  the 
premises,  and  *which  the  defendants,  or  any  of  them,  were  liable  to       [  •478  ] 
make  good  to  the  said  Company,  as  thereinafter  prayed  ;  and  if  the 
Company  were  decreed  to  take  and  have  conveyed  to  them  so  much 
of  the  said  land  which  was  retained  by  Denison  and  Lane  as  afore- 
said, upon  paying  or  accounting  to  them  for  the  fair  value  thereof 
at  the  time  when  the  undertaking  was  first  projected ;  and  Denison 
and  Lane  were  to  pay  or  account  to  the  said  Company  for  the  price 
received  by  them,  for  so  much  of  the  same  land  as  had  been  sold 
by  them,  over  and  above  what  was  the  fair  price  for  the  same  at  the 
time  the  undertaking  was  first  projected ;  and  if  the  mortgages, 
charges,  incumbrances,  and  liens,  and  the  said  conveyances  and 
other  assurances,  by  means  of  which  the  property  and  effects  of  the 
Company  had  been  improperly  incumbered  and  disposed  of,  which 
could  be  redeemed  or  avoided,  as  against  the  persons  claiming 
thereunder,  were  redeemed  and  set  aside,  and  the  property  and 
effects  of  the  Company  thereby  affected  were  restored  to  it,  and  the 
defendants,  who  had  not  become  bankrupt,  and  who  had  not  paid 
up,  but  ought  to  have  paid  up,  into  the  joint-stock  capital  of  the 
Company,  the  amounts  of  the  several  calls  made  by  the  directors  on 
their  respective  shares,  were  to  pay  up  the  same, — the  lands,  pro- 
perty, and  effects  of  the  Company  would  not  only  be  sufficient  to 
satisfy  the  whole  of  its  existing  debts  and  liabilities,  but  leave  a 
surplus,  which  would  enable  the   Company  to  proceed  with,  and 
either  wholly  or  in  part  accomplish,  the  undertaking  for  which  it 
was  ineorporated. 
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Fobs  The  bill  stated,  that  the  defendants  concealed  from  the  plainti&, 

Harbottlk.  and  the  other  shareholders  in  the  Company,  who  were  not  per- 
sonally parties  thereto,  the  several  fraadulent  and  improper  acts  and 
proceedings  of  the  said  directors  and  the  said  other  defendants,  and 

[  ^479  ]  *the  plaintiffs  and  the  other  shareholders  had  only  recently  ascer- 
tained the  particulars  thereof,  so  far  as  they  were  therein  stated, 
and  they  were  unable  to  set  forth  the  same  more  particularly, 
the  defendants  having  refused  to  make  any  discovery  thereof,  or  to 
allow  the  plaintiffs  to  inspect  the  books,  accounts,  or  papers  of 
the  Company. 

The  bill  charged  that  Harbottle  and  Bealey,  and  the  estates 
of  Adshead,  Byrom,  and  Westhead,  in  respect  of  that  which 
occurred  before  their  said  bankruptcies,  and  Adshead,  Byrom, 
and  Westhead,  as  to  what  occurred  since  their  said  bankruptcies, 
were  liable  to  refund  and  make  good  to  the  Company  the  amount 
of  the  losses  and  expenses  which  it  had  sustained  in  respect  of  the 
fraudulent  and  improper  dealings  of  the  said  directors  of  the  Com- 
pany with  its  lands  and  property  :  that  Denison,  Bunting,  and  Lane 
had  counselled  and  advised  the  directors  in  their  said  proceedings, 
and  had  derived  considerable  personal  benefit  and  advantage  there- 
from :  that  Denison,  Bunting,  and  Lane  were  all  parties  to  the  said 
fraudulent  scheme  planned  and  executed  as  aforesaid,  by  which  the 
several  plots  or  parcels  of  land  in  the  park  were  purchased  and 
re-sold  to  the  said  Company  at  a  profit  and  at  a  price  considerably 
exceeding  the  real  value  of  the  same,  and  that  Denison,  Bunting, 
and  Lane  had  derived  considerable  profit  from  the  increased  price 
or  chief  rents  made  payable  out  of  the  several  plots  or  parcels  of  land 
which  were  purchased  and  re-sold  by  them  in  manner  aforesaid, 
and  from  the  monies  which  were  paid  to  them  as  a  consideration 
for  the  reduction  of  the  same  chief  rents  as  before  mentioned. 
The  bill  charged  that  several  general  meetings,  and  extraordinary 

[  *48o  ]  general  meetings,  and  other  meetings  of  *the  shareholders  of  the 
Company,  were  duly  convened  and  held  at  divers  times,  between 
the  time  when  the  Company  was  first  established  and  the  year 
1841,  and  particularly  on  or  about  the  several  days  or  times  therein- 
after mentioned,  (naming  ten  different  dates,  from  July,  1887,  to 
December,  1889),  and  that  at  such  meetings  false  and  delusive  state- 
ments respecting  the  circumstances  and  prospects  of  the  Company 
were  made  by  the  directors  to  the  proprietors  who  attended  such 
meetings,  and  the  truth  of  the  several  fraudulent  and  improper 
acts  and  proceedings  therein  complained  of  was  not  disclosed. 
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The  bill  charged,  that,  under  the  circumstances,  Denison,  Foss 
Bunting,  and  Lane,  having  participated  in  and  personally  bene-  harbottlk. 
fited  by  and  concealed  from  the  other  shareholders  the  several 
fraudulent  and  improper  acts  aforesaid,  were  all  jointly  and 
severally  liable  together,  with  the  said  directors,  to  make  good  to 
the  Company  the  amount  of  the  losses  and  expenses  which  had 
been  or  might  be  incurred  in  consequence  of  such  of  the  said 
wrongful  and  fraudulent  acts  and  proceedings  as  they  were  parties 
or  privies  to:  that  Harbottle,  Byrom,  Adshead,  Westhead,  and 
Bealey,  respectively,  had  still  some  of  the  property  and  effects 
belonging  to  the  Company:  that  the  said  last-named  defendants 
had  not  paid  up  the  calls  due  and  payable  on  their  respective 
shares :  that  the  plaintiffs  had  as  yet  paid  only  three  of  the  calls 
on  their  shares,  not  having  paid  the  remainder  in  consequence  of 
learning,  that,  owing  to  some  misconduct  of  the  directors,  the 
affairs  of  the  Company  were  in  difficulties,  the  cause  of  which 
difficulties  the  plaintiffs  had  but  lately,  and  with  considerable 
difficulty,  ascertained  to  have  arisen  from  the  proceedings  afore- 
said, but  in  all  other  respects  the  plaintiffs  had  conformed  to  the 
provisions  of  the  Act :  that  there  were  not  any  *shareholders  in  [  •^^i  j 
the  Company  who  had  not  paid  up  the  calls  on  their  shares  besides 
the  plaintiffs  and  the  said  defendants :  that  the  names  and  places 
of  abode  of  the  other  persons  who  are  not  shareholders  in  the 
Company,  but  are  interested  in  or  liable  in  respect  of  any  of  the 
said  matters,  were  unknown  to  the  plaintiffs,  and  the  defendants 
ought  to  discover  the  same :  that  the  number  of  shareholders  in 
the  Company  was  so  great,  and  their  rights  and  liabilities  were  so 
subject  to  change  and  fluctuation,  by  death  and  otherwise,  that  it 
would  be  impossible  to  prosecute  the  suit  with  effect  if  they  were  all 
made  parties  thereto. 

The  bill  charged,  that  Bunting  claimed  a  lien  upon  the  documents 
in  his  possession  belon<:;ing  to  the  Company  for  the  costs  of  business 
done  by  him  as  the  attorney  of  the  Company,  but  a  great  part  of 
such  business  consisted  of  the  fraudulent  acts  aforesaid ;  and  that 
be  had  received  out  of  the  funds  of  the  Company  divers  large  sums 
of  money  exceeding  the  amount  properly  due  to  him  :  that  Bunting 
had  deposited  some  of  the  deeds  belonging  to  the  Company  with 
certain  bankers  at  Liverpool,  and  among  the  rest  the  contract 
executed  by  the  plaintiffs  and  the  other  shareholders  before  the 
Act  was  passed,  as  a  security  for  the  payment  of  a  bill  of  exchange 
for  3,0002.,  to  which  Bunting  was  individually  a  party,  but  for 
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Fosa  which  he  untruly  pretended  that  the  Company  was  responsible; 
Haebottle.  and  that  the  holders  of  such  deeds  threatened  to  sue  the  plaintiffs 
for  the  said  8,O0OZ.,  as  parties  to  the  contract,  oil  the  ground  that 
the  capital  was  not  paid  up;  and  also,  that  the  said  directors 
threatened  to  cause  actionb  at  law  to  be  brought  against  the  plain- 
tiffs, under  the  powers  of  the  Act,  in  the  name  of  Harbottle  or 
Bealey,  as  the  nominal  plaintiff  on  behalf  of  the  Company,  for  the 
amount  of  the  unpaid  calls  on  their  shares. 
[  482  ]  The  bill  charged,  that  Harbottle  and  Bealey  were  two  directors 

of  the  Company,  but  they  respectively  refused  to  use  or  allow  either 
of  their  names  to  be  used  as  the  nominal  plaintiffs  in  this  suit  on 
behalf  of  the  Company ;  but  that  Harbottle  was  a  necessary  party, 
not  only  in  respect  of  his  liability,  but  also  as  a  nominal  defendant 
on  behalf  of  the  Company. 

After  various  charges,  recapitulating  in  terms  the  alleged  title  of 
the  plaintiffs  to  the  relief  and  discovery  sought  by  the  prayer,  the 
bill  prayed  that  an  account  might  be  taken  of  all  monies  received 
by  the  defendants  Harbottle,  Adshead,  Byrom,  Westhead,  Bealey, 
Denison,  and  Lane,  or  any  of  them,  for  the  use  of  the  Company, 
on  which  but  for  their  wilful  default  might  have  been  received,  and 
of  the  application  thereof;  also,  an  account  of  the  losses  and 
expenses  incurred  in  consequence  of  the  said  fraudulent  and 
improper  dealings  of  the  defendants  with  the  monies,  lands,  and 
property  of  the  Company,  which  they  or  any  of  them  were  liable 
to  make  good,  and  that  they  might  be  respectively  decreed  to  make 
good  the  same.  Including  in  particular  the  profits  made  by  Har- 
bottle, Denison,  Bunting,  and  Lane,  by  buying  and  re-selling  the 
said  land,  and  the  profits  made  by  Denison  and  Lane  out  of  the 
said  land  retained  by  them ;  and  that  Denison  and  Lane  might  be 
decreed  to  convey  the  residue  of  the  said  land  to  the  Company, 
upon  payment  of  the  fair  value  thereof  at  the  time  the  undertaking 
was  projected :  that  it  might  be  declared  that  the  said  mortgages, 
charges,  incumbrances,  and  liens  upon  the  lands  and  property 
created  as  aforesaid,  so  far  as  regards  the  defendants  who 
executed  the  same  or  were  privy  thereto,  were  created  fraudu- 
lently and  in  violation  of  the  provisions  of  the  Act,  and  that 
Harbottle,  Bealey,  Denison,  Bunting,  and  Lane,  might  be  decreed 
[  *iss  ]  to  make  good  to  the  Company  the  principal  ♦money  and  interest 
due  and  owing  upon  security  of  such  of  the  mortgages,  charges, 
and  liens  as  were  still  subsisting,  with  all  costs  sustained  by  the 
Company  in  relation  thereto ;  and  that  it  might  be  declared  that 
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Harbottle,  Adshead,  Byrom,  Westhead,  and  Bealey,  by  executing        Foss 
the  said  conveyances  and  assurances  of  the  lands  and  property  of  hakbottle. 
the  Company  to  the  said  mortgagees,  holders  of  notes  and  bills, 
and  others,  committed  a  fraudulent  breach  of  trust,  and  that  Har- 
bottle,  Adshead,  Byrom,  Westhead,  Bealey,  Denison,  Bunting,  and 
Lane  might  be  decreed  to  make  good  to  the  Company  the  purchase- 
money  and  rents  paid  by  the  Company  for  such  lands,  and  expended 
in  building  and  improving  the  same,  with  interest  and  expenses ; 
and  that  the  monies  so  recovered  from  the  defendants  might  be 
applied  in  redeeming  and  re-purchasing  the  said  lands,  and  restor- 
ing them  to  the  Company.    And  that  inquiries  might  be  directed  to 
ascertain  which  of  the  mortgages  and  incumbrances,  and  of  the 
conveyances  and  assurances,  of  the  lands  and  property  of   the 
Company  could  be  avoided  and  set  aside  as  against  the  persons 
claiming  the  benefit  thereof,  and  that  proceedings  might  be  taken 
for  avoiding  them  accordingly.     And  that  an  account  might  be 
taken  of  all  the  property  and  effects  of  the  Company,  and  the 
unpaid  calls  sued  for  and  recovered,  and  that  a  sufficient  part  of 
such  property  might  be  applied  in  liquidating  the  existing  debts  and 
liabilities  of  the  Company,  and  the  residue  secured  for  its  benefit. 
And  that,  for  the  purposes  aforesaid,  a  receiver  might  be  appointed 
to  take  possession  of,  recover,  and  get  in  the  lands,  property,  and 
effects  of  the  Company,  and  for  that  purpose  to  sue  in  the  names  of 
Harbottle  and  Bealey,  or  otherwise,  as  occasion  might  require ;  and 
that  Harbottle,  Adshead,  Byrom,  Westhead,  Bealey,  and  Bunting 
might  be  decreed  to  deliver  up  to  *such  receiver  the  property,       [  ^484  ] 
effects,  deeds,  muniments,  and  documents  belonging  to  the  Com- 
pany.    And  that  the  same  defendants  might  be  restrained   by 
injunction    from   holding,  receiving,   or   intermeddling  with   the 
property  and   effects  of  the  Company,   and   from  executing,   or 
causing  to  be  executed,  under  the  common  seal  of  the  Company, 
anj  deed  or  instrument  conveying,  assigning,  or  disposing  of  the 
same.     And  that  Harbottle,  Denison,  Bunting,  and  Lane  might  be 
restrained  from  entering  or  distraining  upon  any  of  the  said  lands 
sold  by  them  to  or  in  trust  for  the  Compahy  as  aforesaid.    And  the 
plaintiffs  thereby  offered  to  pay  into  Court  the  amount  of  the  unpaid 
calls  due  from  them  to  the  Company. 

The  defendants  Harbottle,  Adshead,  and  Westhead  demurred  to 
the  bill,  assigning  for  cause,  want  of  equity,  want  of  parties,  and 
maltifariousness ;  and  suggesting  that  all  the  proprietors  of  shares 
in  the  Company,  the  assignees  of  P.  Leicester,  and  the  owners  of 
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Fobs        land  named  in  the  schedule  to  the  Act,  were  necessary  parties. 
harbottle.    The  defendant  Bealey,  the  defendant  Denison,  and  the  defendants 
Bunting  and  Lane,  also  put  in  three  several  demurrers,  assigning 
like  causes. 

Mr.  Lowndes  and  Mr.  Roll,  in  support  of  the  demurrers  of 
Harbottle,  Adshead,  and  Westhead,  and  of  Bunting  and  Lane. 

Mr.  Walker  and  Mr.  Gla^se,  in  support  of  the  demurrers  of 
Bealey  and  Denison. 

Mr.  James  Russell,  Mr.  Roupell,  and  Mr.  Bartrum,  for  the 
bill. 

[  4Ko  ]  On  the  part  of  the  defendants,  it  was  contended,  that  the  suit 

complaining  of  injuries  to  the  corporation  was  wholly  informal,  in 
haying  only  some  of  its  individual  members,  and  not  the  corpora- 
tion itself,  before  the  Court ;  that  this  defect  would  not  be  cured 
by  adding  the  corporation  as  parties  defendants,  for  the  plaintiffs 
were  not  entitled  to  represent  the  corporate  body,  even  as  distin- 
guished from  the  defendants  and  for  the  purpose  of  impeaching  the 
transactions  complained  of;  and  the  plaintiffs'  bill  could  not 
therefore  be  sustained. 

It  was  further  argued,  that  the  plaintiffs,  if  they  had  any  ground 
for  impeaching  the  conduct  of  the  defendants,  might  have  used  the 
name  of  the  corporation ;  and,  in  that  case,  it  would  have  l)een 
open  to  the  defendants,  or  to  the  body  of  directors  or  proprietors 
assuming  the  government  of  the  Company,  to  have  applied  to  the 
Court  for  the  stay  of  proceedings,  or  to  prevent  the  use  of  the 
corporate  name ;  and,  upon  the  application,  the  Court  would  have 
inquired  into  the  alleged  usurpation  or  abuse  of  authority,  and 
determined  whether  the  plaintiff  should  be  permitted  to  proceed. 
Or,  the  suit  might  have  been  in  the  shape  of  an  information  by  the 
Attorney 'Gencraly  to  correct  the  alleged  abuse  of  powers  granted  for 
public  purposes.  The  statements  of  fact  in  the  bill,  it  was  als^^ 
contended,  did  not  support  the  general  charges  of  fraud  upon  which 
the  title  to  relief  was  founded.  Several  other  points  of  equity,  as 
applicable  to  the  cases  made  against  the  several  defendants,  and  in 
respect  of  the  suggested  defects  of  parties,  were  also  made,  but  ^^\e 
judgment  did  not  turn  on  these  points. 

[  "486  ]  On  the  part  of  the  plaintiffs,  so  far  as  related  to  the  *point  on 

which  the  decision  proceeded,  namely,  their  right  to  sustain  the 
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bill  on  behalf  of  themselves  and  the  other  shareholders  against  the  Foss 
defendants,  without  regard  to  the  corporate  character  of  the  body,  harbottlb. 
it  was  argaed,  that  the  Company  was  not  to  be  treated  as  an 
ordinary  corporation ;  that  it  was  in  fact  a  mere  partnership,  having 
objects  of  private  benefit,  and  that  it  must  be  governed  by  rules 
analogous  to  those  which  regulated  partnerships  or  joint-stock 
Companies,  consisting  of  numerous  persons,  but  not  incorporated. 
The  Act  of  incorporation  was  intended  to  be  beneficial  to  the 
Company,  and  to  promote  the  undertaking,  but  not  to  extinguish 
any  of  the  rights  of  the  proprietors  inter  se.  The  directors  were 
trastees  for  the  plaintiffs  to  the  extent  of  their  shares  in  the  Company ; 
and  the  fact  that  the  Company  had  taken  the  form  of  a  corporation, 
would  not  be  allowed  to  deprive  the  cestui  que  trusts  of  a  remedy 
against  their  trustees  for  the  abuse  of  their  powers.  The  Act  of 
incorporation,  moreover,  expressly  exempted  the  proprietors  of  the 
Company,  or  persons  dealing  with  the  Company,  from  the  necessity 
of  adopting  the  form  of  proceeding  applicable  to  a  pure  corporation ; 
for  the  74th  section  (i)  enabled  them  to  sue  and  be  sued  in  the 
name  of  the  treasurer,  or  any  one  of  the  directors  for  the  time 
being :  the  bill  alleged,  that  the  two  remaining  directors  had  refused 
to  institute  the  suit,  and  showed  in  fact  that  it  would  be  against 
their  personal  interest  to  do  so,  inasmuch  as  they  were  answerable 
in  respect  of  the  transactions  in  question;  if  the  plaintiffs  could 
not,  therefore,  institute  the  suit  themselves,  they  would  be 
remediless.  The  directors  were  made  defendants  ;  and,  under  the 
74th  clause  of  the  Act,  any  one  of  the  directors  might  be  made  the 
^nominal  representative  of  the  Company ;  the  corporation  was  [  *487  ] 
therefore  distinctly  represented  in  the  suit.  The  present  proceeding 
was  in  fact  the  only  form  in  which  the  proprietors  could  now 
impeach  the  conduct  of  the  body  to  whom  their  affairs  had  been 
intrusted.  The  38th  section  expressly  excluded  any  proprietor, 
not  being  a  director,  from  interfering  in  the  management  of  the 
basinessof  the  Company  on  any  pretence  whatever.  The  extinction 
of  the  board  of  directors  by  the  bankruptcy  and  consequent  disquali- 
fication of  three  of  them,  (sect.  67),  and  the  want  of  any  clerk  or 
office,  effectually  prevented  the  fulfilment  of  the  forms  which  the 
46th,  47th,  and  48th  sections  of  the  Act  required,  in  order  to  the 
doe  convening  of  a  general  meeting  of  proprietors  competent  to 
secure  the  remaining  property  of  the  Company,  and  provide  for  its 
doe  application. 

(1)  Supra,  p.  189. 
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[b.b. 


Fobs  [The  following  (among  other)  cases  were  cited  during  the  argu- 

Hakbottle.    nient:  Adley  v.  The  Whitstable  Company  (i),  Hicliens  v.  Congreve  (2), 

Blain   v.  Agar  (Z),   Richards   v.  Davie8{4>)y   Seddon  v.  Connellis), 

Preston  v.  Orand   Collier  Dock   Company  (6),  Attomey-Qeneral  v. 

Wilson  (7),  Walbvorth  v.  Holt  (8),  BZf^ft  v.  Brent  (9).] 

J/«rrA25.       ThB   ViCB-ChANCELLOR  : 

[  488  ]  The  relief  which   the  bill   in  this  case  seeks,  as  against  the 

defendants  who  have  demurred,  is  founded  on  several  alleged 
grounds  of  complaint ;  of  these  it  is  only  necessary  that  I  should 
mention  two,  for  the  consideration  of  those  two  grounds  involves 
the  principle  upon  which  I  think  all  the  demurrers  must  be 
determined.  One  ground  is,  that  the  directors  of  the  Victoria  Park 
Company,  the  defendants  Harbottle,  Adshead,  Byrom,  and  Bealey, 
have,  in  their  character  of  directors,  purchased  their  own  lands  of 
themselves  for  the  use  of  the  Company,  and  have  paid  for  them, 
or,  rather,  taken  to  themselves  out  of  the  monies  of  the  Company  a 
price  exceeding  the  value  of  such  lands :  the  other  ground  is,  that 
the  defendants  have  raised  money  in  a  manner  not  authorized  by 
their  powers  under  their  Act  of  incorporation ;  and,  especially,  that 
they  have  mortgaged  or  incumbered  the  lands  and  property  of  the 
Company,  and  applied  the  monies  thereby  raised  in  effect,  though 
circuitously,  to  pay  the  price  of  the  land  which  they  had  so  bought 
of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question,  whether, 
leaving  out  of  view  the  special  form  in  which  the  plaintiffs  have 
proceeded  in  the  suit,  the  bill  alleges  a  case  in  which  a  court  of 
equity  would  say  that  the  transactions  in  question  are  to  be  opened 
or  dealt  with  in  the  manner  which  this  bill  seeks  that  they  should 
be ;  but  I  certainly  would  not  be  understood  by  any  thing  I  said 
during  the  argument  to  do  otherwise  than  express  my  cordial 
concurrence  in  the  doctrine  laid  down  in  the  case  of  Hichens  v. 
Congreve  (2) ,  and  other  cases  of  that  class.  I  take  those  cases  to 
be  in  accordance  with  the  principles  of  this  Court,  and  to  be  fonnde^l 
[  *4«i)  ]  on  *ju8tice  and  common  sense.  Whether  particular  cases  fall 
within  the  principle  of  Hichens  v.  Congreve,  is  another  question.  In 
Hichens  v.  Congreve,  property  was  sold  to  a  Company  by  persons 


(1)  11  R.  11.  87  (17  Ves.  315  ;  1  Mer. 
107). 

(2)  32  R.  R.  173  (4  Ru88.  562). 

(3)  27  R.  R.  150  (2, Sim.  289). 

(4)  34  R.  R.  Ill  (2  Ru88.  &  My.  347). 


(5)  51  R.  R.  209  (10  Sim.  58,  T»^. 

(6)  54  R.  R.  380  (11  Sim.  827). 

(7)  54  R.  R.  195  (Or.  &  Ph.  1). 

(8)  48  R.  R.  187  (4  My.  &  Or.  619\ 

(9)  47  R.  R.  420  (2  Y,  &  C.  295). 
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in  a  fiduciary  character^  the  conveyance  reciting  that  25,000{.  had  fobs 
been  paid  for  the  purchase ;  the  fact  being,  that  10,0002.  only  had  uarbottlb. 
been  paid,  15,000Z.  going  into  the  hands  of  the  persons  to  whom 
the  purchase  was  entrusted.  I  should  not  be  in  the  least  degree 
disposed  to  limit  the  operation  of  that  doctrine  in  any  case,  in  which 
a  person  projecting  the  formation  of  a  Company  invited  the  public 
to  join  him  in  the  project,  on  a  representation  that  he  had  acquired 
property  which  was  intended  to  be  applied  for  the  purposes  of 
the  Company.  I  should  strongly  incline  to  hold  that  to  be  an  invi- 
tation to  the  pubUc  to  participate  in  the  benefit  of  the  property 
purchased,  on  the  terms  on  which  the  projector  had  acquired  it. 
The  fiduciary  character  of  the  projector  would,  in  such  a  case, 
commence  from  the  time  when  he  first  began  to  deal  with  the 
public,  and  would  of  course  bq  controlled  in  equity  by  the  repre- 
sentation he  then  made  to  the  public.  If  persons,  on  the  other 
hand,  intending  to  form  a  Company,  should  purchase  land  with  a 
view  to  the  formation  of  it,  and  state  at  once  that  they  were  the 
owners  of  such  land,  and  propose  to  sell  it  at  a  price  fixed,  for  the 
purposes  of  the  Company  about  to  be  formed,  the  transaction,  so 
far  as  the  public  are  concerned,  commencing  with  that  statement, 
might  not  fall  within  the  principle  of  Hichena  v.  Congreve.  A  party 
may  have  a  clear  right  to  say — ''I  begin  the  transaction  at  this 
time ;  I  have  purchased  land,  no  matter  how  or  from  whom,  or  at 
what  price;  I  am  willing  to  sell  it  a  certain  price  for  a  given 
2)arpo6e."  It  is  not  necessary  that  I  should  determine  the  efiect  of 
the  transactions  that  are  stated  to  have  occurred  in  the  present  case. 
I  make  these  observations  only,  that  I  may  not  be  supposed,  from 
any  thing  which  fell  from  me  during  the  argument,  *to  entertain  [  '^^o  ] 
the  slightest  hesitation  with  regard  to  the  application,  in  a  proper 
ease,  of  the  principles  I  have  referred  to.  For  the  present  purpose, 
I  shall  assume  that  a  case  is  stated,  entitling  the  Company,  as 
matters  now  stand,  to  complain  of  the  transactions  mentioned  in 
the  bill. 

The  Victoria  Park  Company  is  an  incorporated  body,  and  the 
conduct  with  which  the  defendants  are  charged  in  this  suit  is  an 
injury  not  to  the  plaintiiSs  exclusively ;  it  is  an  injury  to  the  whole 
corporation  by  individuals  whom  the  corporation  entrusted  with 
powers  to  be  exercised  only  for  the  good  of  the  corporation.  And 
from  the  case  of  The  Attomey-Qeneral  v.  Wilson  (i),  (without  going 
further),  it  may  be  stated  as  undoubted  law,  that  a  bill  or  information 
(1)  54  B.  B.  195  (Cr.  &  Ph.  1). 
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Foss  by  a  corporation  will  lie  to  be  relieved  in  respect  of  injuries  which 
Harbottlb.  ^^^  corporation  has  suffered  at  the  hands  of  persons  standing  in 
the  situation  of  the  directors  upon  this  record.  This  bill,  how- 
ever, differs  from  that  in  The  Attorney-General  v.  Wihon  in  this, 
that  instead  of  the  corporation  being  formally  represented  as 
plaintiffs,  the  bill  in  this  case  is  brought  by  two  individual 
corporators,  professedly  on  behalf  of  themselves  and  all  the  other 
members  of  the  corporation,  except  those  who  committed  the 
injuries  complained  of, — the  plaintiffs  assuming  to  themselves  the 
right  and  power  in  that  manner  to  sue  on  behalf  of  and  represent 
the  corporation  itself. 

It  was  not,  nor  could  it  successfully  be  argued,  that  it  was  a 
matter  of  course  for  any  individual  members  of  a  corporation  thus 
to  assume  to  themselves  the  right  of  suing  in  the  name  of  the 
corporation.  In  law,  the  corporation,  and  the  aggregate  members 
of  the  corporation,  are  not  the  same  thing  for  purposes  like  this ; 
[  *49i  ]  and  the  *only  question  can  be,  whether  the  facts  alleged  in  this 
case  justify  a  departure  from  the  rule  which  jyi-mti  facie  would 
require  that  the  corporation  should  sue  in  its  own  name  and  in  its 
corporate  character,  or  in  the  name  of  some  one  whom  the  law 
has  appointed  to  be  its  representative. 

The  demurrers  are, — ^first,  of  three  of  the  directors  of  the  CJom- 
pany,  who  are  also  alleged  to  have  sold  lands  to  the  corporation 
under  the  circumstances  charged;  secondly,  of  Bealey,  also  a 
director,  alleged  to  have  made  himself  amenable  to  the  jurisdiction 
of  the  Court  to  remedy  the  alleged  injuries,  though  he  was  not  a 
seller  of  land ;  thirdly,  of  Denison,  a  seller  of  land,  in  like  manner 
alleged  to  be  implicated  in  the  frauds  charged,  though  he  was  not 
a  director ;  fourthly,  of  Mr.  Bunting,  the  solicitor,  and  Mr.  Lane, 
the  architect  of  the  Company.  These  gentlemen  are  neither  directors 
nor  sellers  of  land,  but  all  the  frauds  are  alleged  to  have  been  com- 
mitted with  their  privity,  and  they  also  are  in  this  manner  sought 
to  be  implicated  in  them.  The  most  convenient  course  will  be,  to 
consider  the  demurrer  of  the  three  against  whom  the  strQnge>t 
case  is  stated;  and  the  consideration  of  that  ease  will  apply  to 
the  whole. 

The  first  objection  taken  in  the  argument  for  the  defendants  was, 
that  the  individual  members  of  the  corporation  cannot  in  any  case 
sue  in  the  form  in  which  this  bill  is  framed.  During  the  argument 
I  intimated  an  opinion,  to  which,  upon  further  consideration,  I  fully 
adhere,  that  the  rule  was  much,  too  broadly  stated  on  the  part  of 
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the  defendants.     I  think  there  are  cases  in  which  a  suit  might        Fobs 

properly  be  so  framed.     Corporations  like  this,  of  a  private  nature,  habbottle. 

are  in  truth  little  more  than  private  partnerships;  and  in  cases 

which  may  easily  be  suggested,  it  would  be  too  much  to  hold,  that 

a  society  *of  private  persons  associated  together  in  undertakings,       [  *492  ] 

which,  though  certainly  beneficial  to  the  public,  are  nevertheless 

matters  of  private  property,  are  to  be  deprived  of  their  civil  rights, 

inter  «€,  because,  in  order  to  make  their  common  objects  more 

attainable,  the  Grown  or  the  Legislature  may  have  conferred  upon 

them  the  benefit  of  a  corporate  character.     If  a  case  should  arise 

of  injury  to  a  corporation  by  some  of  its  members,  for  which  no 

adequate  remedy  remained,  except  that  of  a  suit  by  individual  cor- 

IK)rators  in  their  private  characters,  and  asking  in  such  character 

the  protection  of  those  rights  to  which  in  their  corporate  character 

they  were  entitled,  I  cannot  but  think  that  the  principle  so  forcibly 

laid  down  by  Lord  Cottbnham  in  WaUivorth  v.  ifoZ«(i),  and  other 

cases,  would  apply,  and  the  claims  of  justice  would   be  found 

superior  to  any  difficulties  arising  out  of  technical  rules  respecting 

the  mode  in  which  corporations  are  required  to  sue. 

But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very 

urgent  character  that  established  rules  of  law  and  practice  are  to 

departed  from, — ^rules,  which,  though  in  a  sense  technical,  are 

founded  on  general  principles  of  justice  and  convenience;  and  the 

(^aesiion  is,  whether  a  case  is  stated   in  this  bill,  entitling  the 

plaintiffs  to  sue  in  their  private  characters.     (His  Honour  stated 

the  substance  of  the  Act,  sections  1,  38,  89,  48,  46,  47,  48,  49,  67, 

TO,    114,  and  129  (2).)     The  result  of  these  clauses  is,  that  the 

directors  are  made  the  governing  body,  subject  to  the  superior 

control  of  the  proprietors  assembled  in  general  meetings ;  and,  as 

I   understand  the  Act,  the  proprietors  so  assembled  have  power, 

due  notice  being  given  of  the  purposes  of  the  meeting,  to  originate 

proceedings  for  any  purpose  within  *the  scope  of  the  Company's       [  «493  ] 

powers,  as  well  as  to  control  the  directors  in  any  acts  which  they 

luay  liave  originated.     There  may  possibly  be  some  exceptions  to 

this  proposition,  but  such  is  the  general  effect  of  the  provisions  of 

the  statute. 

Now,  that  my  opinion  upon  this  case  may  be  clearly  understood, 
1  will  consider  separately  the  two  principal  grounds  of  complaint  to 
VI  hich  I  liAve  adverted,  with  reference  to  a  very  marked  distinction 

•I)    48     B.   E-    187   (4  My.   &  Cr.  (2)  Supra,  p.  188,  where  most  of 

t^^\  these  clauses  are  set  forth. 
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Foss  between  them.  The  first  ground  of  complaint  is  one  which,  though 
Harbottlb.  i^  might  prima  facie  entitle  the  corporation  to  rescind  the  trans- 
actions complained  of,  does  not  absolutely  and  of  necessity  fall 
under  the  description  of  a  void  transaction.  The  corporation 
might  elect  to  adopt  those  transactions,  and  hold  the  directors 
bound  by  them.  In  other  words,  the  transactions  admit  of  con- 
firmation at  the  option  of  the  corporation.  The  second  ground  of 
complaint  may  stand  in  a  different  position ;  I  allude  to  the  mort- 
gaging in  a  manner  not  authorized  by  the  powers  of  the  Act.  This, 
being  beyond  the  powers  of  the  corporation,  may  admit  of  no  con- 
firmation whilst  any  one  dissenting  voice  is  raised  against  it.  This 
distinction  is  found  in  the  case  of  Preston  v.  The  Grand  ColUer  Dock 
Company  (i). 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of 
the  Act  to  show,  that,  whilst  the  supreme  governing  body,  the  pro- 
prietors at  a  special  general  meeting  assembled,  retain  the  power 
of  exercising  the  functions  conferred  upon  them  by  the  Act  of 
incorporation,  it  cannot  be  competent  to  individual  corporators  to 
sue  in  the  manner  proposed  by  the  plaintiffs  on  the  present  record. 
This  in  effect  purports  to  be  a  suit  by  cestui  que  trusts,  complaining 
[  *494  ]  of  a  fraud  committed  or  ^alleged  to  have  been  committed  by  persons 
in  a  fiduciary  character.  The  complaint  is,  that  those  trustees 
have  sold  lands  to  themselves,  ostensibly  for  the  benefit  of  the 
cestui  que  trusts.  The  proposition  I  have  advanced  is,  that  although 
the  Act  should  prove  to  be  voidable,  the  cestui  que  trusts  may 
elect  to  confirm  it.  Now,  who  are  the  cestui  que  trusts  in  this 
case  ?  The  corporation,  in  a  sense,  is  undoubtedly  the  cestui  que 
trust;  but  the  majority  of  the  proprietors  at  a  special  general 
meeting  assembled,  independently  of  any  general  rules  of  law  upon 
the  subject,  by  the  very  terms  of  the  incorporation  in  the  present 
case,  has  power  to  bind  the  whole  body,  and  every  individual  cor- 
porator must  be  taken  to  have  come  into  the  corporation  upon  the 
terms  of  being  liable  to  be  so  bound.  How  then  can  this  Court 
act  in  a  suit  constituted  as  this  is,  if  it  is  to  be  assumed,  for  the 
purposes  of  the  argument,  that  the  powers  of  the  body  of  the 
proprietors  are  still  in  existence,  and  may  lawfully  be  exercised 
for  a  purpose  like  that  I  have  suggested  ?  Whilst  the  Court  may 
be  declaring  the  acts  complained  of  to  be  void  at  the  suit  of  the 
present  plaintiffs,  who  in  fact  may  be  the  only  proprietors  who 
disapprove  of  them,  the  governing  body  of  proprietors  may  defeat 
(1)  54  B.  R.  380  (11  Sim.  327). 


TOL.  Lxn.]  1848.    CH.     2  HARE,  494—496.  209 

the  decree  by  lawfully  resolving  upon  the  confirmation  of  the  very        Fobs 

acts  which  are  the  subject  of  the  suit.     The  very  fact  that  the  harbottlb. 

governing  body  of  proprietors  assembled  at  the  special  general 

meeting  may  so  bind  even  a  reluctant  minority,  is  decisive  to  show 

that  the  frame  of  this  suit  cannot  be  sustained  whilst  that  body 

retains  its  functions.    In  order  then  that  this  suit  may  be  sustained, 

it  must  be  shown  either  that  there  is  no  such  power  as  I  have 

supposed  remaining  in  the  proprietors,  or,  at  least,  that  all  means 

have  been  resorted  to  and  found  ineffectual  to  set  that  body  in 

motion:  this  latter  point  is  nowhere  suggested  in  the  bill:  there 

is  no  suggestion  that  an  attempt  has  been  made  by  any  proprietor 

to  set  the  body  of  proprietors  in  *motion,  or  to  procure  a  meeting       [  •^^s  ] 

to  be  convened  for  the  purpose  of  revoking  the  acts  complained  of. 

The  question  then  is,  whether  this  bill  is  so  framed  as  of  necessity 

to  exclude  the  supposition  that  the  supreme  body  of  proprietors  is 

now  in  a  condition  to  confirm  the  transactions  in  question ;  or,  if 

those  transactions  are  to  be  impeached  in  a  court  of  justice,  whether 

the  proprietors  have  not  power  to  set  the  corporation  in  motion  for 

the  purpose  of  vindicating  its  own  rights. 

(His  Honour  recapitulated  the  history  and  present  situation  of 
the  Company,  as  it  appeared  upon  the  bill.) 

I  pause  here  to  examine  the  difficulty  which  is  supposed  by  the 

bill  to  oppose  itself  to  the  body  of  proprietors  assembling  and  acting 

at  an  extraordinary  general  meeting.     The  48th  section  of  the  Act 

says,  that  a  certain  number  of  proprietors  may  call  such  a  meeting 

by  means  of  a  notice  to  be  addressed  to  the  board  of  directors,  and 

left  with  the  clerk  or  secretary,  at  the  principal  office  of  the  Com- 

I>any,  one  month  before  the  time  of  meeting,  or  the  board  is  not 

bound  to  notice  it.    The  bill  says  that  there  is  no  board  of  directors 

properly  constituted,  no  clerk,  no  principal  office  of  the  Company, 

no  power  of  electing  more  directors,  and  that  the  appointment  of 

the  clerk  being  in  the  board  of  directors,  no  clerk  can  in  fact  now 

be  appointed.     I  am  certainly  not  prepared  to  go  the  whole  length 

of  the  plaintiff's  argument  founded  upon  the  48th  section.    I  admit 

that  tiie  month  required  would  probably  be  considered  imperative ; 

bat  is  not  the  mode  of  service  directory  only  ?    Could  the  board  of 

directors  d€  facto,  for  the  time  being,  by  neglecting  to  appoint  a 

clerk  or  have  a  principal  office,  deprive  the  superior  body,  the  body 

of  proprietors,  of  the  power  which  the  Act  gives  that  body  over  the 

lioard  of  directors  ?    Would  not  a  notice  in  substance, — a  notice  for 

example  such  as  the  129th  section  *provides  for  in  other  cases,  be      [  *496  ] 

0^B- ▼OL.  LXII.  14 
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Foss  a  sufficient  notice  ?  Is  not  the  particular  form  of  notice  which  is 
Harbottlb.  pointed  out  by  the  48th  section  a  form  of  notice  given  only  for  the 
convenience  of  the  proprietors  and  directors  ?  And  if  an  impedi- 
ment should  exist,  and,  a  foi^iori,  if  that  impediment  should  exist 
by  the  misconduct  of  the  board  of  directors,  it  would  be  difficult  to 
contend  with  success  that  the  powers  of  the  corporation  are  to  be 
paralyzed,  because  there  is  no  clerk  on  whom  service  can  be  made. 
I  require  more  cogent  arguments  than  I  have  yet  heard  to  satisfy 
me  that  the  mode  of  service  prescribed  by  the  48th  section,  if  that 
were  the  only  point  in  the  case,  is  more  than  directory.  The  like 
observations  will  apply  to  the  place  of  service ;  but  as  to  that,  I 
think  the  case  is  relieved  from  difficulty  by  the  fact  that  the  busi- 
ness of  the  Company  is  stated  to  be  principally  conducted  at  the 
office  of  the  solicitor,  for  I  am  not  aware  that  there  is  anything  in 
the  statute  which  attaches  any  peculiar  character  to  the  spot  desig- 
nated as  the  principal  office.  In  substance,  the  board  of  directors 
de  facto,  whether  qualified  or  not,  carry  on  the  business  of  the 
Company  at  a  given  place,  and  under  this  Act  of  Parliament  it  is 
manifest  that  service  at  that  place  would  be  deemed  good  service 
on  the  Company. 

If  that  difficulty  were  removed,  and  the  plaintiff  should  say,  that 
by  the  death  or  bankruptcy  of  directors,  and  the  carelessness  of 
proprietors,  (for  that  term  must  be  added),  the  governing  body  has 
lost  its  power  to  act,  I  should  repeat  the  inquiries  I  have  before 
suggested,  and  ask  whether,  in  such  a  case  also,  the  48th  section  is 
not  directory,  so  far  as  it  appears  to  require  the  refusal  or  negleci 
of  the  board  of  directors  to  call  a  general  meeting,  before  the  pro- 
prietors  can  by  advertisement  call  such  a  meeting  for  themselves. 
Adverting  to  the  undoubted  powers  conferred  upon  the  proprietors, 
\  ♦497  ]  to  hold  special  general  meetings  without  the  consent  and  *against 
the  will  of  the  board  of  directors,  and  the  permanent  powers  which 
the  body  of  proprietors  must  of  necessity  have,  I  am  yet  to  be 
persuaded  that  the  existence  of  this  corporation  (for  without  a 
lawful  governing  body  it  cannot  usefully  or  practically  continue) 
can  be  dependent  upon  the  accidents  which  at  any  given  moment 
may  reduce  the  number  of  directors  below  three.  The  board  of 
directors,  as  I  have  already  observed,  have  no  power  to  put  a  veto 
upon  the  will  of  any  ten  proprietors  who  may  desire  to  call  a  special 
general  meeting ;  and  if  ten  proprietors  cannot  be  found,  who  are 
willing  to  call  a  special  general  meeting,  the  plaintiffs  can  scarcel\ 
contend  that  this  suit  can  be  sustained.     At  all  events,  what  i^^ 
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there  to  prevent  the  corporators  from  suing  in  the  name  of  the  Foss 
corporation  ?  It  cannot  be  contended  that  the  body  of  proprietors  harbo'ttle. 
have  not  sufficient  interest  in  these  questions  to  institute  a  suit  in 
the  name  of  the  corporation.  The  latter  observations,  I  am  aware, 
are  little  more  than  another  mode  of  putting  the  former  questions 
which  I  have  suggested.  I  am  strongly  inclined  to  think,  if  it  were 
necessary  to  decide  these  points,  it  could  not  be  successfully  con- 
tended that  the  clauses  of  the  Act  of  Parliament  which  are  referred 
to  are  anything  more  than  directory,  if  it  be,  indeed,  impossible 
from  accident  to  pursue  the  form  directed  by  the  Act.  I  attribute 
to  the  proprietors  no  power  which  the  Act  does  not  give  them :  they 
have  the  power,  without  the  consent  and  against  the  will  of  the 
directors,  of  calling  a  meeting,  and  of  controlling  their  acts ;  and  if 
by  any  inevitable  accident  the  prescribed  form  of  calling  a  meeting 
should  become  impracticable,  there  is  still  a  mode  of  calling  it, 
which,  upon  the  general  principles  that  govern  the  powers  of 
corporations,  I  think  would  be  held  to  be  sufficient  for  the  purpose. 

It  is  not,  however,  upon  such  considerations  that  I  *shall  decide  [  **^^  ] 
this  case.  The  view  of  the  case  which  has  appeared  to  me  con- 
clusive, is,  that  the  existence  of  a  board  of  directors  de  facto  is 
sufficiently  apparent  upon  the  statements  in  the  bill.  The  bank- 
ruptcy of  Westhead,  the  last  of  the  three  directors  who  became 
bankrupt,  took  place  on  the  2nd  of  January,  1840 :  the  bill  alleges 
that  he  thereupon  ceased  to  be  qualified  to  act  as  director,  and  his 
office  became  vacated  ;  but  it  does  not  say  that  he  ceased  to  act  as 
a  director ;  nor,  although  it  is  said  that  thenceforward  there  was 
no  board  '*  properly  constituted,"  is  it  alleged  that  there  was  no 
board  de  facto  exercising  the  functions  of  directors.  These,  and 
several  other  statements  of  the  bill,  are  pregnant  with  the  admission 
of  the  existence  of  a  board  de  facto.  By  whom  was  the  Company 
governed,  and  its  affairs  conducted,  between  the  time  of  Westhead's 
bankruptcy,  and  that  of  the  filing  of  the  bill,  in  October,  1842  ? 
What  directors  or  managers  of  the  business  of  the  Company  have 
lent  their  sanction  to  the  mortgagees,  and  other  transactions  com- 
plained of,  as  having  taken  place  since  January,  1840,  and  by  which 
the  corporation  is  said  or  supposed  to  be,  at  least  to  some  extent, 
legally  bound?  Whatever  the  bill  may  say  of  the  illegal  con- 
stitution of  the  board  of  directors,  because  the  individual 
directors  are  not  duly  qualified,  it  does  not  anywhere  suggest  that 
there  has  not  been  during  the  whole  period,  and  that  there  was  not 
when  the  bill  was  filed,  a  board  of  directors  d£  facto,  acting  in  and 
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Fo8s        carrying  on  the  affairs  of  the  corporation,  and  whose  acting  mast 
Harbottle.    have  been  acquiesced  in  by  the  body  of  proprietors  ;  at  least,  ever 
since  the  illegal  constitution  of  the  board  of  directors  became  known, 
and  the  acts  in  question  were  discovered.    But  if  there  has  been 
or  is  a  board  de  facto ^  their  acts  may  be  valid,  although  the  persons 
so  acting  may  not  have  been  duly  qualified.     The  114th  section  (i) 
[  *499  ]       of  the  Act  provides  *that  "  all  acts,  deeds,  and  things,  done  or 
executed  at  any  meeting  of  the  directors,  by  any  person  acting  as  a 
director  of  the  said  Company,  shall,  notwithstanding  it  may  after- 
wards be  discovered  that  there  was  some  defect  or  error  in  the 
appointment  of  such  director,  or  that  such  director  was  disqualified, 
or,  being  an  interim  director,  was  disapproved  of  by  an  annaal 
general  meeting  of  proprietors,  be  as  valid  and  effectual  as  if  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a  director." 
The  foundation  upon  which  I  consider  the  plaintiffs  can  alone  have 
a  right  to  sue  in  the  form  of  this  bill  must  wholly  fail,  if  there  has 
been  a  governing  body  of  directors  de  facto.     There  is  no  longer  the 
impediment  to  convening  a  meeting  of  proprietors,  who  by  their 
vote  might  direct  proceedings  like  the  present  to  be  taken  in  the 
name  of  the  corporation,  or  of  a  treasurer  of  the  corporation,  (if 
that  were  necessary) ;  or  who,  by  rejecting  such  a  proposal,  would, 
in  effect,  decide  that  the  corporation  was  not  aggrieved  by  the 
transactions  in  question.     Now,  since  the  2nd  of  January,  1840, 
there  must  have  been  three  annual  general  meetings  of  the  Company 
held  in  July  in  every  year,  according  to  the  provisions  of  the  Act. 
These  annual  general  meetings  can  only  be  regularly  called  by  the 
board  of  directors.     The  bill  does  not  suggest  that  the  requisitions 
of  the  Act  have  not  been  complied  with  in  this  respect,  either  by 
omitting  to  call  the  meeting,  or  by  calling  it  informally ;  bat  the 
bill,  on  the  contrary,  avers  that  several   general  meetings,   and 
extraordinary  general  meetings,  and  other  meetings  of  the  share- 
holders of  the  Company,  were  duly  convened  and  held  at  divers 
times  between  the  time  when  the  Company  was  established  and  the 
year  1841 ;   including,  therefore,  in  this  period  of  formality    of 
proceeding,  as  well  as  of  capacity  in  constitution,  an  entire  year 
after  Westhead's  bankruptcy. 
[  500  ]  Another  statement  of  the  bill  leading  to  the  same  inference,  the 

existence  of  an  acting  board,  is  that  which  avers,  that  since  tht* 
year  1889,  down,  in  fact,  to  the  time  of  filing  the  bill,  that   is. 
during  these  three  years,  the  Company  has  had  no  ofSce  of  ita  own. 
(1)  Not  stated  in  the  bill. 
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bat  the  affairs  of  the  Company  have  been  principally  conducted  at  Fobs 
the  office  of  Mr.  Banting.  Now  this,  as  I  must  read  it,  is  a  direct  harbottle. 
admission  that  the  affairs  of  the  Company  have  been  carried  on  by 
some  persons.  By  whom  then  have  they  been  carried  on  ?  The 
statute  makes  the  board  of  directors  the  body  by  whom  alone  those 
afiEiaurs  are  to  be  ordered  and  conducted.  There  is  no  other  person  or 
set  of  persons  empowered  by  the  Act  to  conduct  the  affairs  of  the  Com- 
pany ;  and  there  is  no  allegation  in  the  bill  that  any  persons,  other 
than  the  board  of  directors  originally  appointed,  have  taken  upon 
themselves  that  business.  In  the  absence  of  any  special  allegation 
to  the  contrary,  I  am  bound  to  assume  that  the  affairs  of  the  Com- 
pany have  been  carried  on  by  the  body  in  whom  alone  the  powers  for 
that  purpose  were  vested  by  the  Act,  namely,  a  board  of  directors. 

Again,  the  bill  alleges,  that,  since  the  bankruptcy  of  Westhead, 
the  bankrupts  have  joined  in  executing  the  conveyances  of  the 
property  of  the  Company  to  mortgagees.  It  could  only  have  been 
in  the  character  of  directors  that  they  could  confer  any  title  by 
the  conveyance;  in  that  character  the  mortgagees  would  have 
reqtiired  them  to  be  parties,  and  it  is  in  that  character  that  I  must 
assume  they  executed  the  deeds. 

If  the  case  rested  here,  I  must  of  necessity  assume  the  existence 
of  a  board  of  directors,  and  in  the  absence  of  any  allegation  that 
the  board  de  facto,  in  whose  acting  the  Company  must,  upon  this 
bill,  be  taken  to  have  acquiesced,  have  been  applied  to  and  have 
refused  to  appoint  *a  clerk  and  treasurer,  (if  that  be  necessary),  [  *50i  ] 
or  take  such  other  steps  as  may  be  necessary  for  calling  a  special 
general  meeting,  or  had  refused  to  call  such  special  general  meeting, 
the  bill  does  not  exclude  every  case  which  the  pleader  was  bound 
to  exclude  in  order  to  justify  a  suit  on  behalf  of  a  corporation,  in  a 
form  which  assumes  its  practical  dissolution.  But  the  bill  goes  on 
to  show  that  special  general  meetings  have  been  holden  since 
Janoary,  1840.  The  bill,  as  I  have  before  observed,  states  that 
several  general  meetings,  and  extraordinary  general  meetings,  have 
been  holden  between  the  establishment  of  the  Company  and  the 
year  1841,  not  excluding  the  year  1840,  which  was  during  West- 
head's  disqualification,  *'  and  that  at  such  meetings  false  and 
delusive  statements,  respecting  the  circumstances  and  prospects  of 
the  Company,  were  made  by  the  said  directors  of  the  Company 
to  the  proprietors  who  attended  such  meetings,  and  the  truth  of  the 
several  fraudulent  and  improper  acts  and  proceedings  therein  com- 
plained of  was  not  disclosed  ;  "  and  the  bill  specifies  some  meetings 
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Foss  in  particular.  Against  the  pleader,  I  must  intend,  that  some  such 
Hakbottle.  meetings  may  have  been  holden  at  a  time  when  there  was  no  board 
properly  constituted,  and  no  clerk  or  treasurer  or  principal  oflSce  of  the 
Company,  save  such  as  appear  by  the  bill  to  have  existed ;  and  if 
that  were  so,  the  whole  of  the  case  of  the  plaintiffs,  founded  on  the 
impracticability  of  calling  a  special  general  meeting,  fails.  Assum- 
ing then,  as  I  am  bound  to  do,  the  existence,  for  some  time  at 
least,  of  a  state  of  things  in  which  the  Company  was  governed  by  a 
board  of  directors  de  facto,  some  of  the  members  of  which  were 
individually  disqualified,  and  in  which,  notwithstanding  the  want 
of  a  clerk,  treasurer,  or  oflBce,  the  powers  of  the  proprietors  were 
called  into  exercise  at  general  meetings,  the  question  is,  when  did 
that  state  of  things  cease  to  exist,  so  as  to  justify  the  extraordinary 
[  •602  1  proceeding  of  the  plaintiffs  *by  this  suit  ?  The  plaintiffs  have  not 
stated  by  their  bill  any  facts  to  show  that  such  was  not  the  actual 
state  of  things  at  the  time  their  bill  was  filed,  and,  in  the  absence 
of  any  statement  to  the  contrary,  I  must  intend  that  it  was  so. 

The  case  of  Preston  v.  2'he  Grand  Collier  Dock  Company  was 
referred  to  as  an  example  of  a  suit  in  the  present  form ;  but  there 
the  circumstances  were  in  no  respect  parallel  with  the  present :  the 
object  of  that  suit  was  to  decide  the  rights  or  liabilities  of  one  class 
of  the  members  of  the  corporation  against  another,  in  respect  of  a 
matter  in  which  the  corporation  itself  had  no  power  to  vary  the 
situation  of  either. 

I  have  applied  strictly  the  rule  of  making  every  intendment 
against  the  pleader  in  this  case,  that  is,  of  intending  every  thing  to 
have  been  lawful  and  consistent.with  the  constitution  of  the  Com- 
pany, which  is  not  expressly   shown  on  the  bill  to   have  been 
unlawful  or  inconsistent  with  that  constitution.    And  I  am  bound 
to  make  this  intendment,  not  only  on  the  general  rule,  but  also  on 
the  rules  of  pleading  which  require  a  plaintiff  to  frame  his  case  so 
distinctly  and   unambiguously,   that  the  defendant   may  not   be 
embarrassed  in  determining  on  the  form  which  his  defence  should 
assume:  Attorney-General  v.  Coj-poration  of  Norwich  (i).     The  bill, 
I  cannot  but  observe,  is  framed  with  great  care,  and  with  more  than 
ordinary  professional  skill  and  knowledge ;  but  the  averments  do 
not  exclude  that  which,  prima  facie,  must  be  taken  to  have  been 
the  case,  that  during  the  years  1840,  1841,  and  1842,  there  was  a 
governing  body,  that  by  such  body  the  business  of  the  Company 
was  carried  on,  that  there  was  no  insurmountable  impediment  to 

(1)  44  R.  R.  143  (2  My.  &  Cr.  406). 
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the  *exerci8e  of  the  powers  of  the  proprietors  assembled  in  general  Foss 
meetings  to  control  the  affairs  of  the  Company,  and  that  such  harbottlb. 
general  meetings  were  actually  held.  The  continued  existence  of  [  *503  ] 
a  board  de  facto  is  not  merely  not  excluded  by  the  averments,  but 
the  statements  in  the  bill  of  the  acts  which  have  been  done  suppose, 
and  even  require,  the  existence  of  such  a  board.  Now  if  the  plaintiffs 
had  alleged  that  there  had  been  no  board  of  directors  de  facto,  and 
had  on  that  ground  impeached  the  transactions  complained  of,  the 
defendants  might  have  met  the  case  by  plea,  and  thereby  have 
defended  themselves  from  answering  the  bill.  If  it  should  be  said 
that  the  defendants  might  now  have  pleaded,  that  there  was  a 
board  of  directors  d^e  facto,  the  answer  is,  that  they  might  then  have 
been  told  that  the  fact  sufficiently  appeared  upon  the  bill,  and 
therefore  they  ought  to  have  demurred.  Uncertainty  is  a  defect 
in  pleading,  of  which  advantage  may  be  taken  by  demurrer.  If  I 
were  to  overrule  these  demurrers,  I  might  be  depriving  the  defen- 
dants of  the  power  of  so  protecting  themselves  ;  and  that  because 
Uie  plaintiffs  have  not  chosen,  with  due  precision,  to  put  forward 
that  fact,  which,  if  alleged,  might  have  been  met  by  plea,  but 
which,  not  being  so  alleged,  leaves  the  bill  open  to  demurrer. 

I  most  further  observe,  that  although  the  bill  does,  with  great 
caution,  attempt  to  meet  every  case  which,  it  was  supposed,  might 
have  been  fatal  to  it  upon  demurrer,  yet  it  is  by  allegations  of  the 
most  general  kind,  and  many  of  which  cannot  by  possibility  be 
true.  It  alleges  the  recent  discovery  of  the  acts  complained  of,  but 
it  gives  no  allegation  whatsoever  for  the  purpose  of  telling  when  or 
how  such  discovery  was  made,  or  what  led  to  it.  I  am  bound  to 
give  the  plaintiff,  on  a  general  demurrer,  the  benefit  of  the  allega- 
tion that  the  matters  complained  of  have  been  recently  discovered, 
whatever  the  term  "recently  *discovered  "  may  mean ;  but  when  I  [  *^^^  ] 
look  into  the  schedule  to  the  A.ct  I  find  that  many  of  those  matters 
most  have  been  known  at  a  very  early  period  in  the  history  of  the 
Company.  I  find  also  provisions  of  the  Act  requiring  that  books 
shall  be  kept  in  which  all  transactions  shall  be  fully  and  fairly 
slated  ;  and  I  do  not  find  in  the  bill  anything  like  a  precise  allega- 
tion that  the  production  of  those  books  would  not  have  given  the 
information,  or  that  there  have  not  been  means  of  seeing  those 
liooks  at  least  at  some  time  since  1885,  or  since  the  transactions  in 
question  took  place,  so  that,  in  point  of  fact,  many  of  the  transac- 
tions might  and  may  have  been  sooner  known.  These  are  observa- 
tions apon  which  1  do  not  found  my  judgment,  but  which  I  use  as 
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Foss        explaining  why  it  is  I  have  felt  bound  in  favour  of  the  defendants 
Harbottlk.    to  construe  this  bill  with  strictness. 

The  second  point  which  relates  to  the  charges  and  incumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  Com- 
pany is  open  to  the  reasoning  which  I  have  applied  to  the  first 
point,  upon  the  question  whether,  in  the  present  case,  individual 
members  are  at  liberty  to  complain  in  the  form  adopted  by  this 
bill ;  for  why  should  this  anomalous  form  of  suit  be  resorted  to,  if 
the  powers  of  the  corporation  may  be  called  into  exercise?    But 
this  part  of  the  case  is  of  greater  difficulty  upon  the  merits.    I 
follow,  with   entire  assent,  the  opinion   expressed  by  the  Vice- 
Ghancellob  in  Preston  v.  The  Grand  Collier  Dock  Company,  that, 
if  a  transaction  be  void,  and  not  merely  voidable,  the  corporation 
cannot  confirm  it,  so  as  to  bind  a  dissenting  minority  of  its  mem- 
bers.   But  that  will  not  dispose  of  this  question.     The  case  made 
with  regard  to  these  mortgages  or  incumbrances  is,  that  they  were 
executed  in  violation  of  the  provisions  of  the  Act.     The  mortgagees 
are  not  defendants  to  the  bill,  nor  does  the  bill  seek  to  avoid  the 
[  ♦SOS  ]       *security  itself,  if  it  could  be  avoided,  on  which  I  give  no  opinion. 
The  bill  prays  inquiries  with  a  view  to  proceedings  being  taken 
almnde  to  set  aside  these  transactions  against  the  mortgagees.    The 
object  of  this  bill  against  the  defendants  is  to  make  them  indi- 
vidually and  personally  responsible  to  the  extent  of  the  injury  alleged 
to  have  been  received  by  the  corporation,  from  the  making  of  the 
mortgages.    Whatever  the  case  might  be,  if  the  object  of  the  suit 
was  to  rescind  these  transactions,  and  the  allegations  in  the  bill 
showed  that  justice  could  not  be  done  to  the  shareholders  without 
allowing  two  to  sue  on   behalf  of  themselves  and   others,  very 
different  considerations  arise  in  a  case  like  the  present,  in  which 
the  consequences  only  of  the  alleged  illegal  acts  are  sought  to  be 
visited  personally  upon  the  directors.     The  money  forming   the 
consideration  for  the  mortgages  was  received,  and  was  expended  in, 
or  partly  in,  the  transactions  which  are  the  subject  of  the  first 
ground  of  complaint.    Upon  this,  one  question  appears  to  me  to  be, 
whether  the  Company  could  confirm  the  former  transactions,  take 
the  benefit  of  the  money  that  has  been  raised,  and  yet,  as  against 
the  directors  personally,  complain  of  the  acts  which  they  have  done, 
by  means  whereof  the  Company  obtains  that  benefit  which  I  sap- 
pose  to  have  been  admitted  and  adopted  by  such  confirmation.     I 
think  it  would  not  be  open  to  the  Company  to  do  this ;  and  my 
opinion  already  expressed  on  the  first  point  is,  that  the  transactious 
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which  constdtate  the  first  ground  of  complaint  may  possibly  be 
beneficial  to  the  Company,  and  may  be  so  regarded  by  the  pro-  hakbottlk. 
prietors,  and  admit  of  confirmation.  I  am  of  opinion  that  this 
question, — the  question  of  confirmation  or  avoidance, — cannot 
properly  be  litigated  upon  this  record,  regard  being  had  to  the 
existing  state  and  powers  of  the  corporation,  and  that  therefore  that 
part  of  the  bill  which  seeks  to  visit  the  directors  personally  with  the 
consequences  of  the  impeached  mortgages  and  charges,  the  benefit 
of  which  *the  Company  enjoys,  is  in  the  same  predicament  as  that  [  «5(>(>  ] 
which  relates  to  the  other  subjects  of  complaint.  Both  questions 
stand  on  the  same  ground,  and,  for  the  reasons  which  I  stated  in 
considering  the  former  point,  these  demurrers  must  be  allowed. 


HOLLO  WAY  V.  CLARKSON(l). 

{2  Hare,  521—527;  S.  C.  6  Jur.  923.) 

Bequests  to  females,  some  of  whom  were  married  and  some  siDgle,  for 
their  separate  use  for  theii'  respective  lives,  and  after  their  decease  to  such 
persons  as  they  should  respectively  appoint ;  and  in  default  of  appointment, 
to  their  respective  executors,  administrators,  and  assigns : 

Held,  that  the  legatees,  whether  married  or  unmarried  women,  were 
entitled  upon  petition,  without  executing  any  formal  appointment,  to 
an  immediate  transfer  or  payment  to  themselves  of  the  corpus  of  their 
respective  shares  of  the  fund. 

John  Holloway,  by  his  will,  made  in  1808,  devised  his  real  estate 
to  trustees,  and  directed  them  out  of  the  rents  and  profits  to  pay 
certain  annuities  to  persons  therein  mentioned  for  their  lives,  and 
to  accumulate  the  remainder;  and  after  the  decease  of  persons 
therein  named,  he  directed  his  trustees  to  sell  such  real  estate,  and 
stand  and  be  possessed  of  the  monies  to  arise  thereby,  and  the  said 
accumulations,  for  the  benefit  of  the  following  sixteen  persons 
(naming  them ;  seven  being  males,  and  nine  females : )  or  the  child 
or  children  of  such  of  them  as  should  be  then  dead,  and  to  divide 
the  same  into  so  many  equal  parts,  and  appropriate  and  set  apart 
so  many  of  the  said  parts  as  should  be  equal  in  number  to  such  of 
the  sixteen  persons  so  living  as  should  be  males,  and  stand  pos- 
sessed of  the  same  respectively,  in  trust  for  such  male  persons 
respectively,  and  his  or  their  respective  executors,  administrators, 
and  assigns,  and  appropriate  and  set  apart  for  the  portion  of  each 
of  the  said  sixteen  persons  then  living  as  should  be  females  one  of 
the  remaining  parts,  and  stand  possessed  of  the  same  respectively, 

(1)  In  re  Davenport,  Turner  v.  King  [1895]  1  Ch.  361,  64  L.  J.  Ch.  252. 
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HoLLowAY  upon  trust  to  pay  the  interest  thereof  to  the  sole  and  separate  use 
CLAHK80N.  of  such  female  during  her  life,  independently  of  any  husband  whom 
she  had  married  or  might  marry,  and  without  being  in  anywise 
subject  to  his  debts,  control,  or  engagements,  and  the  receipts  of 
her,  or  of  such  person  or  persons  as  she  should  from  time  to  time 
appoint  to  receive  the  said  interest  and  dividends,  to  be  sufficient 
[  *o22  ]  discharges  for  the  same ;  and  after  the  decease  of  such  ^female, 
upon  and  for  such  trusts,  intents,  and  purposes  as  she  should  by  deed 
or  will  appoint;  and  in  default  of  appointment,  in  trust  for  her 
executors,  administrators,  and  assigns,  as  part  of  her  personal 
estate :  and  there  followed  a  clause,  substituting  in  their  parents* 
place  the  child  or  children  of  any  of  the  sixteen  legatees  who 
should  be  dead  at  the  said  time  of  distribution.  The  testator  died 
in  1821. 

Of  the  nine  female  legatees,  some  were  married  and  some  single 
women  at  the  date  of  the  will ;  some  others  had  married,  and  some 
became  widows  before  the  death  of  the  testator,  and  the  death  of 
the  tenants  for  life ;  and  some  were  still  married ;  and  some  were 
single  women  and  widows  at  the  time  of  the  death  of  the  last 
tenant  for  life.  A  suit  was  then  instituted  to  carry  the  trusts  of  the 
will  into  execution:  the  accounts  were  taken  and  the  necessary 
inquiries  made. 

♦  «  ♦  ♦  * 

[  626  ]  Several  of  the  married  and  single  women  presented  their  petitions, 

prayini^  transfers  of  their  respective  shares  of  the  fund.  In  one 
case  the  petitioner  had  executed  a  formal  appointment :  in  all  the 

[  *627  ]  other  cases  the  *petitioners  prayed  that  the  fund  might  be  transferred 
or  sold  and  the  proceeds  paid  to  them,  but  did  not  otherwise 
execute  any  appointment. 

Mr.  Kenyon  Parker^  Mr.  Anderdon^  and  Mr.  Olasse,  for  the 
several  petitioners,  submitted  that  they  took  an  absolute  interest 
in  their  shares,  and  that  the  demand  made  by  the  petition  was  a 
sufficient  assumption  of  the  fund  in  the  character  of  property  ;  as, 
in  Irwin  v.  Farrer  (i),  the  bill  was  an  indication  of  the  intention  of 
the  donee  to  take  the  legacy  for  her  own  benefit. 

The  Yice-Ghancellor  said,  that  it  being  clear  the  executors  of 
the  several  female  legatees  could  only  take  the  fund  as  part  of  th« 
estates  of  such  legatees,  that  the  legatees  were  authorized  to  make 

(1)  19  Ves.  86.     See  Reith  v.  Seymour,  28  E.  R.  77  (4  Ruas.  263). 
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an  immediate  disposition  of  their  legacies,  either  by  a  revocable  or     Hollo  way 
an  irrevocable  act;  and  that  their  executors  could  not  dispute,  or    clabkson. 
claim  in  opposition  to,  the  act  of  such  legatees,  he  was  of  opinion 
that  the  petition  was  in  such  a  case  equivalent  to  an  appointment, 
and  that  therefore  the  orders  ought  to  be  made  as  sought  by  the 
l)etitions. 

In  the  cases  of  the  married  women,  the  stock  was  ordered  to  be 
sold,  and  the  money  to  arise  by  the  sale,  and  the  dividends  accrued, 
to  be  paid  to  each  petitioner  on  her  sole  receipt. 


HYDE  V.  DALLAWAY.  if*f 

March  \,'i,i, 
(2  Hare,  528—530.)  

A    mortgagee    in    possession     for    six    years,    without    making    any  y.-C. 

acknowledgment  of  the  mortgagor's  title,  then  purchased  the  interest  of         r  52H  1 
the  tenant  for  life  of  the  equity  of  redemption,  and  continued  in  possession 
for  twenty  years  longer : 

Held,  that  such  possession  was  not  adverse  during  the  existence  of  the 
life  estate  so  purchased,  and  that  the  Heal  Property  Limitation  Act,  1833 
(3  &  4  Will,  rV.  c.  27),  s.  28  (1),  was  not  therefore  a  bar  to  any  suit  for 
redemption  by  the  remainderman  or  reversioner. 

B114L  for  specific  performance  by  vendors  against  a  purchaser. 
Reference  of  title.  The  Master  reported  that  the  plaintiffs  had  not 
shown  a  good  title.     The  plaintiffs  excepted  to  the  report. 

Saville  Hyde,  being  the  mortgagee  of  the  premises  comprised  in 
the  contract,  under  a  mortgage  thereof  created  by  the  tenant  for 
life  and  the  remainderman,  upon  which  the  principal  sum  of  4,0002. 
and  a  considerable  arrear  of  interest  was  due,  entered  into  possession 
of  the  premises  in  the  year  1817,  in  his  character  of  mortgagee. 
He  afterwards,  in  the  year  1828,  purchased  the  interest  of  the 
tenant  for  life  of  the  equity  of  redemption.  Saville  Hyde  continued 
in  possession  of  the  premises  until  his  death,  in  1830.  Saville 
Hyde  devised  the  premises  to  the  plaintiffs,  their  heirs,  executors, 
administrators,  and  assigns  ;  and  the  plaintiffs  continued  in 
l>oB8e88]on  or  in  receipt  of  the  rents  and  profits  until  the  same 
were  put  up  for  sale  by  auction  in  June,  1839,  when  the  defendant, 
being  the  highest  bidder,  signed  the  contract  in  question  for  the 
porehase  of  the  premises,  at  the  price  of  2,700f.  No  acknowledg- 
ment of  the  title  of  any  mortgagor  or  mortgagors  to,  or  of  any  right 
or  equity  of  redemption  of,  the  premises,  was  made  or  given  by  or 
(1)  Repealed.    See  now  Real  Property  Limitation  Act,  1874,  s.  7. 
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Hyde        to  any  person  whomsoever,  from  the  time  that  Saville  Hyde  entered 
Dallaway.   into  possession  thereof  as  mortgagee,  in  1817  (i). 

The  defendant  insisted,  that  from  the  time  that  Saville  Hyde, 
the  plaintiffs'  testator,  purchased,  in  1823,  the  interest  of  the  tenant 
[  'fi^ii*  ]  for  life  of  the  equity  of  redemption,  *he  could  not  be  regarded  as  a 
mortgagee  in  possession  ;  and  that  interest  not  appearing  to  have 
determined,  there  was  no  adverse  possession,  or,  at  all  events,  no 
adverse  possession  for  twenty  years  to  constitute  a  bar  to  the  owner 
of  the  equity  of  redemption,  and  consequently  that  the  vendors 
could  not  convey  an  absolute,  but  only  a  mortgage  title  :  Corbett  v. 
^  Barker  (2),  Ravald  v.  litisseU  (3),  Baffety  v.  King  (4).  The  plaintiffs 
contended,  that  the  Statute  of  Limitation  having  begun  to  run 
against  the  mortgagors,  on  the  entry  of  the  mortgagee  into  pos- 
session in  1817  (5),  was  not  interrupted  by  the  fact  that  he  had 
endeavoured  to  strengthen  his  title  by  getting  in  the  life  interest 
in  1823.     [They  cited  Beckford  v.  Wcule  (6)  and  other  cases.] 

Mr.  Temple  and  Mr.  Dunn,  for  the  plaintiffs,  and  Mr.  Roupell 
and  Mr.  Wood,  for  the  defendant. 

The   Yice-Chanckllob,   after  disposing  of  other    points   in   the 
cause : 

[  530  ]  I  cannot  compel  the  purchaser  to  take  a  title  depending  on  the 

operation  of  the  Statute  of  Limitations  under  the  circumstances  of 
this  case.  The  possession  of  the  mortgagee  appears  to  me,  in  point 
of  fact,  not  to  have  been  adverse.  The  28th  section  supposes  the 
existence  of  a  person  to  whom  the  acknowledgment  is  to  be  made, 
as  well  as  that  of  the  party  to  make  it :  there  must  be  not  only  a 
party  to  redeem,  but  one  to  be  redeemed.  The  parties  in  this  case 
were  not,  I  think,  in  the  situation  which  the  statute  contemplates, 
as  creating  a  bar.  The  mortgagee  became,  in  effect,  the  tenant  for 
life  of  the  equity  of  redemption  :  the  remainderman  or  reversioner 
may  therefore  properly  look  upon  him  as  holding  in  that  charaeier. 
He  would  not  necessarily  refer  his  possession  to  any  other  title.  It 
would  be  a  surprise  upon  the  parties  interested  in  the  property, 
after  the  expiration  of  the  life  interest,  if  they  were  told  that  the 

(1)  See  Stat.  3  &  4  WiU.  IV.  c.  27,  (4)  44  E.  E.  126  (1  Keen,  601). 

8.  28.  (5)  See  3  &   4    Will.   IV.    c    27, 

(2)  4  E.  E.  856  (1  Anst.  138 ;  S.  0,  88.  2,  28,  amended  by  7  Will.  IV.  A 
3  Id,  755).  1  Vict.  c.  28.    [See  note  (1),  lastpa^r 

(3)  34  E.  E.  257  (1  Younge,  9).  (6)  11  E.  E.  20  ^7  Ves.  99). 
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tenant  for  life  had  another  and  an  adverse  title,  by  means  of  which 

they  are  to  be  barred,  and  the  tenant  for  life  to  acquire  an  absolute    dallaway. 

interest. 

Exception  overruled. 


CHAMBERS  v.  BICKNELL  (1). 

(2  Hare,  536—540 ;  S.  C.  7  Jur.  167.) 

A  party  to  whom  letters  of  administratioii  have  been  granted,  as  the 
attorney  of  the  person  entitled  to  tlie  grant,  and  for  the  use  and  benefit  of 
suck  person,  is  liable  to  be  sued  in  respect  of  the  estate  by  the  parties 
beneficially  interested  in  it,  in  the  same  way  as  if  he  had  obtained  letters 
of  administration  in  his  own  right. 

W.  Ghambbbs,  by  his  will,  dated  in  July,  1888,  bequeathed  the 
residue  of  his  property,  to  be  equally  divided  between  Ann,  his 
wife,  and  his  two  children.  The  testator  died  in  India,  leaving  his 
wife  and  two  children  surviving.  The  widow  resided  in  India,  and 
by  a  power  of  attorney  appointed  the  defendant  Bicknell  her  agent 
in  England.  Under  this  power  Bicknell  ^obtained  letters  of 
administration,  as  such  attorney  (2),  of  the  estate  of  the  testator  in 


(1)  EaitM  V.  Hacon  (1880)  16  Ch.  D. 
407;  affirmed,  18  Ch.  Div.  347,  50 
L.  J.  Ch.  740,  45  L.  T.  196;  In  re 
RtndtU  [1901]  1  Ch.  230,  70  L.  J.  Ch. 
265,  83  L.  T.  625. 

(2)  The  letters  of  administration 
vere  in  the  following  form : 

'*  William,  by  Divine  Providence, 
Archbishop  of  Canterbury,  Primate  of 
all  England  and  Metropolitan,  to  our 
well-beloved  in  Christ  J.  S.  Bicknell, 
the  lawfol  attorney  of  Ann  Chambers, 
widow,  the  relict  and  one  of  the 
universal  legatees  named  in  the  will 
of  W.  Chambers,  late  of  &c.,  in  the 
East  Indies,  deceased,  greeting: 
whereas  the  said  W.  Chambers,  having, 
while  living,  and  at  the  time  of  his 
death,  goods,  chattels,  or  credits  in 
divers  dioceses  or  jurisdictions,  did,  as 
is  alibied,  in  his  lifetime,  rightly  and 
duly  make  his  last  will  and  testament 
hereunto  annexed,  and  did  not  therein 
name  any  executor,  and  we,  being 
desixous  that  the  said  goods,  chattels, 
ttod  credits  may  be  well  and  faithfully 
administered,  applied,  and  disposed  of 
according  to  law,  do  therefore,  by 
theae  proaonta,  grant  full  power  and 


authority  to  you,  in  whose  fidelity  we 
confide,  to  administer  and  faithfully 
dispose  of  the  said  goods,  chattels,  and 
credits  according  to  the  tenor  and 
effect  of  the  said  will ;  and  first  to  pay 
the  debts  of  the  said  deceased  which 
he  did  owe  at  the  time  of  his  death; 
and,  afterwards,  the  legacies  contained 
and  specified  in  the  said  will,  so  far  as 
such  goods,  chattels,  and  credits  will 
thereto  extend :  and  the  law  requires 
you,  having  already  been  sworn,  well 
and  faithfully  to  administer  the  same, 
and  to  make  a  true  and  perfect 
inventory  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  and  to 
exhibit  the  same  into  the  registry  of 
our  Prerogative  Court  of  Canterbury 
on  or  before  the  last  day  of  August, 
next  ensuing ;  and  also,  to  render  a 
just  and  true  account  thereof :  and  we 
do,  by  these  presents,  ordain,  depute, 
and  constitute  you  administrator  of 
all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  deceased,  with 
the  said  will  annexed,  for  the  use  and 
benefit  of  the  said  Ann  Chambers,  now 
residing  at  Surat,  in  the  Presidency  of 
Bombay,  in  the  East  Indies,  and  unti 


1843. 
A>*.  13, 14. 

WlOBAM, 

v.-c. 

[536] 


[  *537  ] 
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CHAHBBRg    this  country.    One  of  the  children  of  the  testator,  in  1840,  filed  his 

BicKNBLL.     bill  against  Ann  (his  widow),  her  second  husband,  and  the  other 

child,  (all  of  whom  were  alleged  to  be  out  of  the  jurisdiction),  and 

against  Bicknell,  for  the  administration  of  the  testator's  estate. 

Bicknell  alone  appeared. 

[•638]  At  the  hearing, 

Mr.  Pfior,  for  the  defendant  Bicknell,  submitted  that  he  was 
the  agent  of,  and  if  not  exclusively,  at  least  primarily,  accountable 
to,  his  principal,  Ann  the  widow :  that  supposing  there  was  any 
privity  between  him  and  the  plaintiff,  yet  it  was  a  material  question 
whether  he  would  be  discharged  by  any  thing  done  in  a  suit  to 
which  the  widow  was  not  a  party.  Bicknell,  by  the  effect  of  the 
recital  in  the  letters  of  administration,  was  made  answerable  to  her : 
De  la  Vieaca  v.  Lvhhock  (i).  He  was,  however,  willing  to  act  as  the 
Court  should  direct. 

Mr.  Kenyan  Parker,  for  the  plaintiff,  [cited  Attorney -General 
V.  Dimond  (2),  and  other  cases]. 

The  Vicb-Chancbllor  : 

It  appears  that  administration  of  the  estate  of  the  testator  has 
been  granted  to  the  defendant,  as  the  attorney  of  the  widow,  and 
for  her  use  and  benefit ;  and  a  doubt  has  been  suggested  whether 
the  grant  in  this  form  places  Bicknell  in  such  a  position  that  the 
Court  can  act  against  him  at  the  suit  of  the  other  parties  beneficially 
interested  in  the  estate,  or  at  least  can  so  act  in  the  absence  of  the 
widow.  It  was  said  that  he  held  the  money  as  her  agent,  and  was 
accountable  to  her,  and  to  her  alone.  The  case  of  De  la  Viesca  v. 
Lubbock  was  referred  to,  upon  which  case  I  am  not  called  upon,  nor 
do  I  presume,  to  make  any  observation.  The  Vicb-Ghancbixob 
seems  to  have  held  that  where  administration  has  been  granted  to 
[  *6'd0  ]  the  attorney  of  a  person,  *for  the  use  and  benefit  of  that  person, 
the  latter  may  sue  the  administrator  in  this  country  without  making 
the  parties  beneficially  interested  parties  to  the  suit,  and  without 
taking  out  letters  of  administration  in  this  country.  That  case 
certainly  affirms  the  proposition  that  Bicknell  is  to  be  considered 

she  shall  duly  apply  for  and  obtain  in  the  year  of  our  Lord  1840,  azMl  in 

letters  of  administration  (with  the  said  the  12th  year  of  our  translation/* 

will  annexed)  of  the  goods  of  the  said  (1)  51  K.  R.  326  (10  Sim.  629). 

deceased  to  be  granted  to  her.    Given,  (2)  35  R.  R.  732  (1  Cr.  &  J.  356  . 
at  London,  the  3rd  day  of  February', 
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as  the  agent  of  the  widow,  and  accountable  to  her.     I  do  not  think    Chambbrs 
that  it  bears  further  upon  the  point  now  before  me.     The  question    bicknell. 
then  arises  whether  the  plaintiff  is  entitled  to  sue  Bicknell  or  not. 
The  case  of  AnstnUher  v.  Chalmer  (i)  is  a  very  important  case  on 
this  subject.     Catherine  Anstruther,  having  made  her  will,  died, 
and  Elizabeth  Campbell  her  sister,  and  only  next  of  kin,  by  her 
power  of  attorney,  authorized  Chalmer  and  Fraser  to  obtain  the 
administration  of  the  testatrix's  estate  from  the  Ecclesiastical  Court 
as  her  attomies,  and  they  accordingly  obtained  such  administration 
as  attornies  of  Elizabeth  Campbell,  and,  as  in  the  present  case, 
*'  for  the  use  and  benefit "  of  that  person.     The  question  was  there- 
upon raised,  whether,  the  letters  of  administration  being  expressed 
to  be  granted  to  Fraser  and  Chalmer  for  the  use  and  benefit  of 
Elizabeth  Campbell,  that  circumstance  did  not  exclude  the  parties 
beneficially  interested  in  the  estate  from  any  claim  against  the 
attornies;   that  is,  whether  they  were  not  merely  agents.     Sir 
Anthony  Habt  directed  the  case  to  stand  over,  that  it  might  be 
ascertained  whether  the  question  had  not  been   decided  by  the 
Ecclesiastical  Court,  in  the  form  in  which  the  letters  of  administra- 
tion had  been  granted.     A  certificate  from  the  deputy  register  of 
the  Prerogative  Court  was  afterwards  produced,  which  stated  in 
substance  that  the  words  used  in  the  grant  of  letters  of  administra- 
tion were  invariably  used  when  it  was  made  under  a  power  of 
attorney  from  the  parties  entitled  to  representation,  *and  that  these       [  *uo  ] 
words  did  not  exclude  the  claim  of  others  to  share  in  the  estate. 
It  could  not  exclude  those  beneficially  interested  ;  and  it  was  decided 
in  that  case  that  the  plaintiff  might  sue.     I  am  of  opinion  that  the 
plaintiff  may,  in  this  case  also,  sustain  a  suit  against  the  adminis- 
trator, notwithstanding  the  character  in  which  he  has  taken  upon 
him  that  office.     The  suit,  however,  must  be  properly  framed,  and 
for    that  purpose  the  plamtiff  may  have  liberty  to  exhibit  inter- 
rogatories to  prove   that    the  other  defendants  are  out  of  the 
jurisdiction. 

The  defendant  Bicknell  not  opposing,  an  account  of  the  testator's 
estate  received  by  him  was  directed,  without  prejudice  to  the  rights 
of  the  absent  parties :  the  money  in  the  hands  of  Bicknell  was 
ordered  to  be  paid  into  Court,  and  liberty  given  to  the  plaintiffs  to 
exhibit  interrogatories  to  prove  that  the  other  defendants  were  out 
of  the  jurisdiction. 

(1)  29  E,  B.  48  (2  Sim.  1). 
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1843.  BROWN  V.   PERKINS  (1). 

^!!I^  ^^'  (2  Hare,  540—542 ;  S.  0.  6  Jur.  727.) 

w iGBAii,  ][jj  ^  g^^  Iqj.  taking  a  partnership  account  between  solicitors,  the  plaintiff 

^   *'  '  is  entitled  to  the  discovery  and  production,  in  the  usual  way,  of  papers 

^        ^  material   to   the    account,   although   the    papers  relate  to  professional 

business  transacted  for  their  clients:   Semble, 

Brown  and  Perkins  were  Bolicitors  in  partnership  at  Merthjr 
Tydvil  (2).  Brown  died,  and  his  representatives  filed  a  bill  against 
the  surviving  partner  for  an  account ;  and  an  answer  being  put  in, 
the  plaintiffs  moved  for  the  production  of  the  papers  admitted  in 
the  answer  of  the  defendant  to  be  in  his  possession  and  material  to 
[  *64i  ]  the  account.  The  defendant  stated  that  *many  of  the  papers 
referred  to,  related  to  the  business  of  the  clients  of  himself  and 
his  late  partner,  and  concerned  matters  in  which  they  had  been 
entrusted  in  their  professional  character  in  secrecy  and  confidence ; 
and  that  the  disclosure  of  such  matters  to  the  solicitor  of  the 
plaintiffs,  who  practised  in  the  same  town  and  neighbourhood, 
might  be  prejudicial  to  such  clients ;  and  would  be  a  breach  of  duty 
towards  them  ;  and  that  in  several  of  such  matters  the  solicitor  of 
the  plaintiffs  was  employed  adversely,  in  his  professional  capacity, 
for  other  persons. 

Mr.  RoupeU,  for  the  motion,  relied  on  the  general  rule  entitling 
the  plaintiff  to  the  production  of  material  documents. 

Mr.  W.  M.  James^  contra : 

The  Court  will  not  compel  a  disclosure  which  will  be  a  breach 
of  confidence  as  against  those  by  whom  the  parties  have  been 
entrusted.  If  any  inconvenience  should  result  from  withholding 
the  production,  it  is  better  that  it  should  be  suffered  by  the  solicitor 
than  the  client. 

The  Vice-Chancellor  : 

The  partners  themselves,  if  they  had  been  both  living,  and  the 
question  of  account  had  arisen  between  them,  would  both  have 
been  entitled  to  see  the  papers  which  are  part  of  the  materials  for 
taking  the  account ;  and  it  must,  I  think,  follow  that  either  of  the 
partners  might  have  employed  a  competent  agent  for  the  purpose 
of  examining  the  papers  on  his  behalf.    If  this  be  not  so,  no  solicitor 

(1)  lievaii  V.  Wthb  [1901]  2  Ch.  59,  argument  of  a  plea  to  the  bill :  C^ 
70  L.  J.  Ch.  536,  84  L.  T.  609,  C.  A.         E.  R.  194  (1  Hare,  564.) 

(2)  The    case    is    reported    on   the 
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can  employ  another  person  to  assist  in  the  ^settlement  of  his  part- 
nership accounts,  without  submitting  to  have  such  accounts  taken 
in  an  insufficient  manner. 

In  this  case,  I  should  think  it  would  be  a  reasonable  course  for 
the  papers  to  be  inspected  by  some  disinterested  person, — such  as 
a  town  solicitor,  or  one  not  practising  in  the  neighbourhood  of 
these  parties:  but  such  an  arrangement,  if  made,  must  be  by 
consent. 

The  order  for  production  was  arranged  between  the  parties,  in 
conformity  with  his  Honour's  suggestion. 


Bbown 

V, 

Perkins. 
[  •542  ] 


PHILLIPS   V.  PEENTICE(l). 

(2  Hare,  542.) 

An  affidavit  which  does  not  express  that  the  deponent  **  made  oath/'  is 
not  admissihle. 

An  affidavit,  commencing  in  this  form, — "A.  B.,  of  &c.,  saith 
that/'  &c.,  not  adding  "  maketh  oath,"  or  any  words  of  like  signifi- 
cation—  was  held,  on  the  authority  of  Oliver  v.  Price  (2)^  to  be 
inadmissible,  notwithstanding  the  jurat  expressed  that  it  was 
"sworn  by  the  said  A.  B.,  at"  &c. 

Mr.  Biggs  and  Mr.  Young e^  of  counsel. 


1843. 
June  12. 

WlGRAH, 
V.-C. 

[542  J 


COLBUEN  V.   SIMMS. 

(2  Hare,  543—565;  8.  C.  12  L.  J.  Ch.  388;  7  Jur.  1104.) 

Where  a  defendant,  having  rendered  himself  liable  to  be  sued,  and  being 
sued,  offers  to  submit  to  all  the  relief  to  which  the  plaintiff  is  entitled,  the 
Court  will  not  give  the  plaintiff  his  costs  of  the  subsequent  prosecution  of 
the  suit  (3). 

A  plaintiff  who  is  entitled  to  have  an  account  taken  of  profits  unlawfully 
miide  by  the  defendant,  is  not  boimd  to  accept  the  statement  of  the 
account  on  affidavit  instead  of  by  answer,  but  may  call  for  an  answer  from 
the  defendant,  without  therefore  disentitling  himself  to  the  costs  in  respect 
of  the  answer,  although  he  afterwards  waives  the  account. 

Bt   an   agreement  in  writing,   dated  in  July,   1889,  between 
Dr.  Granville,  of  the  one  part,  and  Henry  Colbum,  of  the  other 

(1)  Ailm  V.  Taylor  (1870)  L.  B.  10 
Bq.  52,  39  L.  J.  Ch,  627,  22  L.  T. 
512  ;  Ea^parU  TorkingUm  (1874)  L.  B. 
9Ch.  298. 


1843. 

March  24. 

April  25,  26. 

WlOBAH, 

V.-C. 

[548] 


E.B.— VOL.  Lxn. 


(2)  3  Dowl.  Pre.  261. 

(3)  Jenkins  v.    Hope  [1896]   1    Ch. 
278,  65  L.  J.  Ch.  249. 

15 
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CoLBURN      part,   for  the    considerationB    therein    mentioned,   Dr.   Granville 
SIMMS.       agreed  to  visit  the  principal  spas  and  watering-places  in  England, 
and  write  an  account  of  them,  including  advice  to  invalids,  Ac.,  on 
the  plan  of  his  work  on  the  "  Spas  of  Germany  ;  *'  the  work  to  be 
published  by  H.  Colburn  for  his  own  use  and  benefit :   and  Dr. 
Granville  thereby  agreed  to  assign  the  copyright  of  the  work  to 
H.  Colburn  for  the  sum  of  800Z.,  payable  in  manner  therein  men- 
tioned :    and    Dr.   Granville   thereby   further  agreed  not  to    be 
concerned  in  any  other  work  of  a  similar  description,  but  to  give 
the  entire  results  of  his  visits  to  the  English  spas  in  the  said  work, 
and  also  not  to  do  anything  that  might  at  all  interfere  with  the 
value  of  the  copyright.     Dr.   Granville  accordingly  visited  the 
English  spas,  and  furnished  the  plaintiff  with  the  manuscript  of 
the  work  at  different  times.     The  volume  containing  the  Northern 
Spas  was  first  published  in  February,  1841 ;  and  another  volume, 
containing  the  Southern  Spas,  was  published  in  July,  1841.    Before 
[  *544  ]      the  publication  of  the  latter  book,  the  plaintiff  ^observed  an  adver- 
tisement of  an  intended  publication  by  Simms  &  Son  of  Bath, 
described  as  in  the  press,  and  intituled  ''  The  Invalid's  and  Visitor*s 
Hand  Book  to  the  Hot  Springs  of  Bath,  by  Dr.  Granville,  Author 
of  the  Spas  of  Germany,  Spas  of  England,  &c."     The  solicitor  of 
the  plaintiff,  thereupon,  by  his  direction,  on  the  29th  of  June, 
wrote  to  Henry  Simms  of  Bath,  acquainting  him  that  Dr.  Granville 
was  under  an  engagement  not  to  be  concerned  in  any  other  work 
of  a  similar  description  to  the  *'  Spas  of  England,"  the  copyright 
of  which  he  had  sold  to  the  plaintiff ;  and  as  the  plaintiff  conceived 
the*  work  announced  was  of  a  similar  description  to  the  book  men- 
tioned, so  far  as  related  to  the  mineral  waters  of  Bath,  he  could 
not  consent  to  the  publication  of  the  work  ;  and  that  the  plaintiff 
hoped  to  hear  from  Mr.  Simms,  that  he  would  not  insist  on  a  right 
to  introduce  it  to  the  public  after  that  notice,  or  he  would  be  com- 
pelled to  commence  proceedings  for  the  protection  of  his  property. 
In  reply  to  this  letter,  Henry  Simms,  on  the  1st  of  July,  wrote  to 
the  plaintiff's  solicitor,  and  informed  him,  that  he  (Henry  Simms) 
and  Mr.  Green  were  the  lessees  of  the  baths  and  pump-room  at 
Bath :  that  they  had  called  on  Dr.  Granville  very  many  months 
before  the  date  of  the  letter,  and  arranged  with  him  for  a  short 
book  on  the  Bath  waters,  which  they  had  since  received  from  him. 
and  for  which  they  had  paid  him  the  sum  he  required  :  that  the 
work  was  therefore  justly  their  property,  and  they  referred  the 
plaintiff  to  Dr.  Granville,  as  they  were  only  publishing  what  was 
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strictly  their  own.    He  added,  that  their  object  in  publishing  the     Colburn 
little  ^ork  was  with  no  view  to  profit  on  the  book,  but  simply  as  an       simms. 
advertisement  to  their  establishment. 

The  "  Invalid's  and  Visitor's  Hand  Book  "  was  published  on  the 
30th  of  September,  1841,  by  the  defendants,  *S.  Simms  and  S.  W.       [  *«45  ] 
Simms,  (who  were  in  business  as  booksellers  and  publishers  in 
Bath,  under  the  firm  of  Simms  &  Son),  and  by  C.  Tilt  and  D. 
Bogue,  publishers  in  London. 

In  October,  1841,  the  plaintiff  filed  his  bill  against  Simms  &  Son, 
Tilt  and  Bogue,  and  Dr.  Granville,  stating  his  agreement  with 
Dr.  Granville,  and  the  correspondence  which  had  taken  place ;  and 
stating  also,  that  he  had  since  endeavoured  unsuccessfully  to  com- 
municate thereon  with  Dr.  Granville,  who  had  been  abroad.     The 
plaintiff  alleged  that  the  **  Hand  Book  "  was,  with  very  trifling 
alterations,  a  copy  of  the  chapters  on  Bath  in  the  larger  volume, 
relating  to  the  Southern  Enghsh  Spas :  that  the  ''  Hand  Book  " 
had  not  been  published  by  the  said  Henry  Simms  or  the  said  Mr. 
Green,  but  by  the  defendants  Simms  &  Son.     The  bill  prayed  that 
an  account  might  be  taken  of  all  and  singular  the  copies  of  the 
said  '*  Invalid's  and  Visitor's  Hand  Book  *'  which  had  been  sold  by 
the  defendants,  and  each  or  any  of  them,  and  of  the  profits  which 
woald  have  been  made  by  the  plaintiff  if  he  had  sold  the  same 
number  of  copies  of  the  work   called   '*  The  Spas  of  England," 
published  by  him,  the  copyright  whereof  had  been  infringed  by  the 
publication  and  sale  of  the  said  "  Hand  Book ; "  and  that  the 
defendants  might  be  decreed  to  pay  to  the  plaintiff  the  amount  of 
such  profits;  and  that  an  account  might  be  taken  of  all  monies 
paid  and  agreed  to  be  paid  to  and  received  by  Dr.  Granville  for  or 
in  respect  of  the  said  ''  Hand  Book  ;  "  and  that  the  plaintiff  might 
be  declared  entitled  to  all  such  monies,  and  that  the  same  might  be 
paid  to  the  plaintiff  accordingly ;  and  that  the  defendants  might 
be  restrained  by  injunction  from  printing,  publishing,  selling,  or 
otherwise  disposing  of  the  said  **  Hand  Book,"  or  any  copy  thereof, 
or  any  part  of  the  said  "  Spas  of  England"  so  published  by  *the       [  *6<6  ] 
pUintiff,  or  any  work  written  or  composed  by  Dr.  Granville  of  a 
similar  nature  or  description  to  the  work  so  published   by  the 
plaintiff,  or  to  any  part  thereof :  and  that  Dr.  Granville  might  be 
decreed  specifically  to  perform  the  said  agreement  of  July,  1839, 
AO  far  as  the  same  remained  to  be  performed  on  his  part,  and  to  do 
and  execute  all  such  acts  and  instruments,  if  any,  as  might  be 
requisite  for  perfecting  and  confirming  to  the  plaintiff  the  legal 

16—2 
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CoLBUBN  title  to  the  copyright  in  the  said  "  Spas  of  England  "  so  published 
SIMMS.  by  him,  and  every  part  of  the  said  work ;  and  that  Dr.  Granville 
might  be  restrained  by  injunction  from  assigning  or  otherwise 
disposing  of  to  the  defendants,  or  any  of  them,  or  any  other  person, 
the  copyright  of  the  same  work,  or  of  any  part  thereof,  or  of  the 
said  **  Hand  Book,"  or  any  other  work  similar  to  or  of  the  same 
description  as  the  work  so  published  by  the  plaintiff,  or  any  part 
thereof,  and  from  being  concerned  in  any  work  of  a  similar  descrip- 
tion to,  or  which  might  interfere  with  the  value  of  the  copyright  of, 
the  work  so  published  by  the  plaintiff;  and  that  the  defendants 
might  be  decreed  to  deliver  up  to  be  cancelled  all  copies  of  the  said 
**  Hand  Book  "  in  their  or  any  of  their  possession  or  power. 

On  the  80th  of  October  the  plaintiff  obtained  an  injunction, 
restraining  Simms  &  Son,  and  Tilt  and  Bogue,  from  printing, 
publishing,  selling,  or  otherwise  disposing  of  the  **  Hand  Book; " 
and  on  the  6th  of  November  he  obtained  a  second  injunction, 
restraining  Dr.  Granville  from  printing  or  publishing  that,  or  any 
similar  work.  No  application  was  made  to  dissolve  either  of  these 
injunctions. 

The  answer  of  the  defendants  Simms  &  Son  stated,  that  they 
had  caused  the  "  Hand  Book  '*  to  be  printed,  on  account  and  at  the 
[  •547  ]  expense  of  the  said  Henry  Simms  *and  W.  Green  ;  that  they  (the 
defendants)  had  no  interest  in  the  work,  but  only  received  the  osnal 
allowance  for  its  sale ;  and  that  they  were  ignorant  of  the  agree- 
ment between  the  plaintiff  and  Dr.  Granville,  or  that  the  publication 
involved  any  infringement  of  the  plaintiff's  rights.  They  said  that 
they  believed  Dr.  Granville  wrote  and  composed  the  manuscript  of 
the  "  Hand  Book  **  before  he  wrote  and  composed  the  chapter  on 
Bath  in  the  plaintiff's  book  on  the  Southern  Spas,  and  that  the 
**  Hand  Book  "  was  printed  from  such  manuscript.  They  admitted 
the  publication  of  508  copies  of  the  "  Hand  Book  ;  "  of  which  they 
had  sold  241,  sent  100  to  the  defendants  Tilt  and  Bogue,  10  to 
Green  and  Simms,  left  one  with  the  printer,  and  retained  373» 
which,  since  the  injunction,  they  had  not  offered  for  sale,  and  did 
not  intend  to  sell.  They  stated  that  Green  and  Simms  had  paid 
118Z.  108.  in  respect  of  the  publication,  and  that  51,  6s.  6d.  had 
been  received  for  the  copies  sold.  They  submitted,  that  as  to  pari 
of  the  relief,  with  which  they  had  no  concern,  the  bill  ought  to  be 
dismissed  with  costs  as  against  them. 

The  defendants  Tilt  and  Bogue  by  their  answer  stated  that  they 
had  no  concern  with  the  publication  of  the  "  Hand  Book,**  save 
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that  of  having  permitted  their  names  to  be  ased  as  the  London     Colburn 
publishers,  and  being  employed  to  sell  the  work  on  commission,       simma. 
for  which  purpose  they  had  received  100  copies,  9  of  which  they 
had  sold  before  the  injunction  was  issued,  and  the  remaining  91 
they  had  since  returned  to  the  solicitor  of  the  defendants  Messrs. 
Simms. 

Dr.  Granville  admitted  the  material  facts,  and  said  that  he  had 
one  copy  of  the  ''  Hand  Book,"  which  was  not  for  sale. 

All  the  defendants  submitted  that  the  plaintiff  was  not  entitled  [  ^^^  ] 
to  the  costs,  inasmuch  as  he  had  called  for  the  answers,  and 
unnecessarily  proceeded  with  the  suit ;  and  in  proof  thereof,  they 
stated  that  their  solicitor,  on  the  30th  of  January,  1842,  in  order 
to  terminate  the  suit,  wrote  to  the  solicitor  of  the  plaintiff  a  letter 
as  follows : 

"  I  am  instructed  by  all  the  defendants  to  inform  you  that  they 
submit  to  the  injunctions  obtained  against  them  respectively,  and 
that  they  are  ready  at  once  to  pay  the  plaintiff  his  taxed  costs  of 
the  suit.  I  herewith  forward  you  a  statement  of  the  number  of 
the  copies  of  the  *  Hand  Book '  published  by  the  defendants,  the 
publishers  thereof,  and  of  those  which  had  been  sold,  and  of  the 
sums  of  money  paid  and  received  in  respect  of  such  work.  By  this 
statement  yon  will  perceive,  that  so  far  from  the  defendants*  having 
made  any  profit  by  the  sale  of  the  work  in  question,  a  very  heavy 
loss  has  been  incurred.  My  clients  are  ready  to  verify  the  account 
contained  in  this  statement  by  affidavit,  if  you  require  them  to  do 
so.  With  reference  to  Dr.  Granville  in  particular,  the  plaintiff's 
bill  requires  that  the  agreement  should  be  specifically  performed, 
so  far  as  the  same  remains  to  be  performed  on  his  part,  and  that 
he  may  do  and  execute  all  such  acts  and  instruments,  if  any,  as 
may  be  requisite  for  perfecting  and  confirming  to  the  plaintiff  the 
legal  title  in  the  copyright  of  the  *  Spas  of  England.'  Now,  I  am 
instructed  by  that  gentleman  to  say,  that  misapprehension  of  the 
nature  of  his  rights  and  obligations  under  his  agreement  with  Mr. 
Colburn  alone  could  have  caused  him  to  have  been  a  party  to  any 
act  which  could  be  deemed  an  invasion  of  Mr.  Golburn's  rights 
thereunder,  and  that  he.  Dr.  Granville,  has  no  intention  of  acting 
contrary  to  the  terms  thereof,  and  is  quite  willing  at  once  to  execute 
any  instrument  ♦you  may  deem  proper  to  tender  him  for  perfecting  [  *549  ] 
your  client*8  legal  title  to  the  copyright  which  he  has  purchased, 
if  indeed  the  Doctor  has  not  already  executed,  as  he  believes  he 
has,  such  an  instrument ;  for  he  says,  that  at  the  interview  which 
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CoLBURN  he  had  with  Mr.  Colhurn,  about  the  latter  end  of  June  last,  he 
SIMMS.  signed  some  document,  which  he  then  understood  to  be  an  assign- 
ment. If  he  is  mistaken  you  will  probably  be  good  enough  to 
undeceive  him,  and  forward  me  a  copy  of  the  document  which 
he  did  then  sign.  As  to  the  relief  asked  by  the  plaintiff's  bill  with 
respect  to  the  sum  of  money  paid  to  Dr.  Granville  for  the  work  in 
question,  seeing  that  he  will  have  to  reimburse  his  co-defendants, 
the  publishers,  all  their  expenses  incurred  about  the  work,  I  am 
advised  that  the  plaintiff  is  not  entitled  to  what  he  seeks  in  respect 
thereof ;  neither  is  the  plaintiff,  as  I  am  advised,  entitled  to  insist 
upon  having  the  books  delivered  up  to  be  cancelled.  With  the 
concession  here  made,  I  submit,  Mr.  Golburn  ought  to  be  satisfied. 
I  cannot  help  believing,  that  upon  reflection  you  will  deem  it  right 
to  recommend  Mr.  Colburn  to  consent  to  discontinue  the  further 
prosecution  of  this  suit  upon  payment  of  his  costs,  and  which 
would  be  done  immediately  after  the  amount  was  ascertained :  the 
injunction  to  continue  perpetual.  In  the  mean  time,  until  I  hear 
from  you,  my  counsel  will  delay  preparing  the  answer."  And  that 
on  the  14th  of  February,  1842,  the  solicitor  of  the  plaintiff  wrote 
to  their  solicitor  as  follows : 

"  I  have  seen  Mr.  Colburn,  and  he  altogether  declined  your 
proposal ;  and  it  seems  to  me  he  is  right.  Upon  what  principle 
it  is  to  be  contended  that,  because  the  act  of  your  client  has  been 
unproductive  to  him,  or  his  vendors,  the  plaintiff  cannot  therefore 
have  sustained  injury,  I  am  at  a  loss  to  discover.  After  you  have 
[  *»50  ]  expended  more  than  the  sum  in  question  between  *us  in  additional 
costs,  I  hope  you  will  discover  that  that  is  not  the  correct  mode 
by  which  Dr.  Granville  will  be  allowed  to  decrease  the  payment 
to  be  made  to  Mr.  Colburn  for  the  offence  of  which  he  has  been 
guilty.'* 

At  the  hearing  of  the  cause  the  plaintiff  waived  his  right  to  the 
account,  the  defendants  submitted  to  the  perpetual  injunction,  and 
Dr.  Granville  to  execute  the  assignment  of  the  copyright. 

Mi\  Bazalgette  and  Mr,  Romilly,  for  the  plaintiff,  on  the  only 

remaining  relief  prayed,  namely,  the  right  to  delivery  up  of  the 

copies,  relied  on  the  statutes  8  Ann.  c.  19 ;  41  Geo.  III.  c,  107. 

s.  1,  and  54  Geo.  III.  c.  156,  s.  4(i).     ♦     ♦     The   right  to  the 

(1)  These    statutes    were    repealed  copyright  by  5  &  6  Vict,  c  4o,  a.  !*:$ : 

by  5  &  6  Vict.  c.  45,  s.  1.     Copies  of  see     Maddock    v.    Blackwo<td    [1^^^ 

pirated  books  are  now  legally  vested  1  Ch.  58,  67  L.  J.  Ch  6. — O.  A,  S. 
in  the  registered   proprietor    of    the 
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decree  for  the  delivery  of  the  copies  carried  with  it  the  right  to  the     Colburn 
costs  of  suit.     But,  with  regard  to  costs,  the  plaintiff  was  not  bound       simmb. 
to  be  satisfied  with  *the  affidavits  of  the  defendants  as  to  the  profits       [  '551  ] 
they  had  made.     He  was  entitled  to  an  answer,  and  having  properly 
called  for  an  answer,  he  was  not  then  under  any  obligation  to 
dismiss  his  bill. 

Mr.  Beavan,  for  the  defendants  S.  Simms  and  S.  W.  Simms : 

*  *  According  to  MiUington  v.  Fox  (i),  the  plaintiff  is  not 
entitled  to  the  costs,  although  the  injunction  is  made  perpetual — 
the  whole  relief  to  which  he  was  entitled  having  been  offered  to 
him  before  answer.  *  *  The  Court  will  not  order  the  delivery  [  652  ] 
np  of  the  copies  in  the  absence  of  the  owners.  The  order  for  this 
purpose  can  in  fact  be  made  against  none  other  than  the  principals, 
and  through  them  the  agents  would  be  compelled  to  obey  it.  The 
delivery  of  the  copies  is  to  be  ordered  upon  motion  or  petition,  and 
the  hearing  of  the  cause  was  unnecessary  for  that  purpose :  the 
claim  is  not  therefore  a  justification  for  incurring  costs,  after  the 
offer  of  the  settlement,  and  the  defendants  ought  to  be  indemnified 
against  the  subsequent  costs. 

Mr,  Headlam,  for  the  defendants  Tilt  and  Bogue,  and  Mr. 
Temple  and  Mr.  Tripp,  for  Dr.  Granville,  in  support  of  the  like 
argument.     ♦     *     * 

The  Vicb-Chancbllor  :  Apra2i. 

The  defendants  having  in  this  case  at  the  hearing  submitted  to  [  653  ] 
a  perpetual  injunction,  and  Dr.  Granville  being  ready  to  execute  the 
assignment,  while,  on  the  other  hand,  the  plaintiff  is  satisfied  with 
the  statement  of  account  given  by  the  answer,  and  has  waived  a 
decree  for  an  account,  I  have  only  to  consider  the  question  of  the 
delivery  up  of  the  copies  of  the  "  Hand  Book  "  by  the  defendants 
to  the  plaintiff,  and  the  question  of  costs. 

[The  repeal  of  the  statutes  upon  which  the  first  question 
depended  makes  it  unnecessary  to  retain  here  that  part  of  the 
judgment  which  dealt  with  that  point.  Upon  the  question  of  costs, 
the  Vice-Chancbllob  said :] 

The  remaining  question  is  as  to  the  costs.    The  plaintiff  has  sue-        [  ^60  ] 
ceeded  in  the  most  material  part  of  his  case  by  making  the  injunction 

(I)  45  B.  B.  271  (3  My.  &  Cr.  338). 


232  1848.     CH.     2  HARE,  660—661.  [r,r. 

CoLBUHN  perpetual.  The  supposition,  that  at  the  hearing  of  the  cause  this 
SIMMS.  Court  could  give  the  plaintiff  something  beyond  the  account,  was, 
however,  erroneous.  It  is  true  that  the  Court  does  not,  by  an 
account,  accurately  measure  the  damage  sustained  by  the  proprietor 
of  an  expensive  work  from  the  invasion  of  his  copyright  by  the 
publication  of  a  cheaper  book.  It  is  impossible  to  know  how  many 
copies  of  the  dearer  book  are  excluded  from  sale  by  the  interposition 
of  the  cheaper  one.  The  Court,  by  the  account,  as  the  nearest 
approximation  which  it  can  make  to  justice,  takes  from  the  wrong- 
doer all  the  profits  he  has  made  by  his  piracy,  and  gives  them  to 
the  party  who  has  been  wronged.  In  doing  this  the  Court  may 
often  give  the  injured  party  more,  in  fact,  than  he  is  entitled  to, 
for  non  constat  that  a  single  additional  copy  of  the  more  expensive 
book  would  have  been  sold,  if  the  injury  by  the  sale  of  the  cheaper 
book  had  not  been  committed.  The  court  of  equity,  however,  does 
not  give  anything  beyond  the  account,  and  I  therefore  think  the 
defendants  offered  all  that  the  plaintiff  was  entitled  to.  With 
regard  to  the  costs  incurred  subsequently  to  the  defendants'  offer, 
the  observations  of  Lord  Cottbnham  in  MUlington  v.  Fox  are 
important.  The  parties  there  were  perfectly  unconscious  that  they 
had  committed  a  wrong  by  the  use  of  another  man's  mark ;  and 
Lord  CoTTEMHAM,  after  saying  that  the  plaintiffs  were  entitled  to 
their  decree,  adds,  that  this  abstract  right  of  the  plaintiff  was  not 
[  •561  ]  the  only  right  he  *had  to  guard :  there  was  another  object  which 
the  Court  must  keep  in  view — that  of  repressing  unnecessary  litiga- 
tion, and  of  keeping  litigation  within  the  bounds  which  are  essential 
to  the  establishment  and  vindication  of  the  rights  of  the  parties  (i). 
If  a  plaintiff,  immediately  after  the  suit  is  commenced,  is  offered 
and  may  obtain  all  he  seeks,  and  still  thinks  proper  to  go  on  with 
his  suit,  the  Court  may  give  him  his  decree,  but  wull  not  give  him 
the  costs  of  the  suit  so  unnecessarily  prosecuted.  I  think  that  is 
the  whole  principle  of  the  judgment  in  MiUington  v.  Fox,  Lord 
CoTTENHAM  had  not  his  attention  called  to  the  fact,  that  the  expense 
of  filing  the  bill  had  been  incurred  before  the  plaintiffs  received  the 
letter  offering  compensation,  and  he  certainly  fortifies  his  judgment 
by  saying  that  the  defendants  in  that  case  were  innocent  parties, 
having  committed  the  wrong  ignorantly,  which  cannot  be  said  of 
Dr.  Granville  in  this  case;  but  I  think  I  am  justified  by  that 
authority  in  saying,  that  where  a  defendant  offers  to  give  all  that 

(1)  45  R.  R.  at  p.  275  (3  My.  &  Or,  353). 
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a  plaintiff  is  entitled  to,  and  the  plaintiff  refuses  the  offer,  and 
says,  ''Because  you  have  committed  a  fraud  I  will  exercise  my 
power  of  harassing  you  with  a  Chancery  suit,"  this  Court  will 
refuse  the  plaintiff  his  subsequent  costs. 

In  Kelly  v.  Hooper  (i),  the  only  question  was,  up  to  what  point 
the  plaintiff  was  justified  in  prosecuting  his  suit.  It  appears  to 
me  that  in  this  case  the  plaintiff  was  not  bound  to  receive  the 
affidavits  tendered  by  the  defendants;  and  with  respect  to  the 
account  prayed,  I  think  he  had  a  right  to  call  for  an  answer ;  I 
cannot,  therefore,  *say  that  I  think  the  plaintiff  was  wrong  up  to 
the  time  of  getting  in  the  answer.  I  think  the  plaintiff  is  entitled, 
as  against  some  of  the  defendants,  to  all  the  costs  up  to  and  includ- 
ing the  answer,  but  that  he  is  not  entitled  to  his  costs  subsequent 
to  that  time.  There  is  a  difficulty  as  between  the  co-defendants : 
Dr.  Granville,  by  misleading  the  other  parties,  has  occasioned  the 
suit,  and  he  therefore  must  pay  the  costs  of  the  defendants,  who 
have  been  misled  by  him.  Simms  &  Son  had  some  notice  of  the 
plaintiff's  claim,  but  the  time  of  that  notice  does  not  appear.  The 
other  defendants  deny  notice  altogether,  and  there  is  nothing  to 
lead  to  the  suspicion  that  they  had  notice.  I  shall,  unless  an 
inquiry  is  asked,  direct  the  plaintiff  to  pay  all  the  defendants 
(except  Dr.  Granville)  their  costs,  and  add  them  to  his  own 
costs,  to  be  paid  by  Dr.  Granville ;  but  if  Dr.  Granville  desires 
it,  I  will  direct  an  inquiry  whether  the  other  defendants  had  notice 
of  the  plaintiff's  right,  and  when  they  had  such  notice. 


COLBUKN 

V. 

SIMMS. 


[  •562  ] 


ArrOENEY-GENERAL   v.   LUCAS. 

(2  Hare,  566—370 ;  S.  C.  12  L.  J.  Ch.  506 ;  7  Jur.  1080.) 

A  hnBband  charged  with  procuring  his  marriage  with  a  minor,  by 
falsely  swearing  that  the  consent  of  her  parent  had  been  given,  cannot  be 
compelled  to  discover  the  facts  relating  to  the  charge,  upon  an  informa- 
tioB  under  the  Marriage  Act,  1823  (4  Qeo.  lY.  c.  76,  s.  23),  seeking  the 
forfeiture  of  his  interest  in  the  wife's  property,  and  a  settlement  of  the 

ae  npon  her  and  her  issue. 


This  information  was  filed  under  the  Marriage  A.ct,  (4  Geo.  IV. 
c.  76  (2)),  at  the  relation  of  B.  Jago.  The  information  stated,  that 
Ulizabetb,  the  wife  of  the  defendant  Philip  Lucas,  was  the  only 
child  of   the  relator,  and  was  an  infant  of  the  age  of  nineteen 


1843. 
March  27,  28. 

WlGRAM, 
V.-C. 

[666] 
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(2)  Sect.  23. 
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A.-G.        years :  that  on  the  24th  of  August  preceding,  the  defendant  Philip 
Lucas.       Lucas  applied  for  and  obtained  a  license  for  the  solemnization  of  a 
marriage  between  himself  and  the  said  Elizabeth,  and  that  on  the 
Slst  of  August  the  marriage  was  solemnized  by  virtue  of  such 
license :  that  the  license  was  procured  by  means  of  the  defendant 
Philip  Lucas  swearing,  among  other  things,  that  the  consent  of  the 
relator  to  such  marriage  had  been  obtained,  whereas  the  defendant 
well  knew  that  such  consent  had  never  been  given,  but  on  the  con- 
trary, that  the  said  marriage  had  been  solemnized  without  the 
consent  of  the  relator  or  his  wife,  (the  mother  of  the  said  Eliza- 
beth) ;  and  that  the  relator  and  his  said  wife  had  always  objected 
thereto,  alleging  divers  circtlmstances  in  evidence  thereof,  and  in 
particular  that  the  defendant  induced  the  said  Elizabeth  to  leave 
the  relator's  house  clandestinely,  previous  to  and  for  the  purpose  of 
the  said  marriage :  that  the  defendant  had  in  his  possession  various 
letters  and  papers,  from  which  the  truth  of  the  said  allegations 
would  appear.     The  information  alleged,  that  the  said  Elizabeth 
was  entitled  to  certain  real  and  personal  property,  expectant  on  the 
decease  of  the  relator  and  his  wife ;  and  it  prayed  a  declaration 
that  the  defendant  Philip  Lucas  had  forfeited  all  interest  in  such 
property,  and  that  an  account  might  be  taken  of  all  the  property  to 
[  'ser  ]       which  the  said  Elizabeth  was  entitled  at  the  time  of  *her  marriage, 
and  that  the  same  might  be  settled  under  the  direction  of  the  Court 
for  the  benefit  of  the  said  Elizabeth  and  her  issue.     The  defendant 
Philip  Lucas,  by  his  answer  admitting  the  marriage,  insisted  that 
he  was  not  bound  to  answer  whether  the  said  Elizabeth  was  not  a 
minor,  whether  he  did  not  obtain  the  license  by  swearing  that  he 
had  the  consent  of  the  relator,  or  whether  the  marriage  took  place 
by  virtue  of  such  license,  or  whether  the  relator  had  always  with- 
held his  consent,  or  as  to  the  circumstances  stated  as  evidence 
thereof ;  for  the  defendant  said  that  it  appeared  on  the  face  of  the 
information  that  the  same  was  filed  for  the  purpose  of  having  it 
declared  that  he  had  forfeited  his  interest  in  the  real  and  personal 
estate  of  the  said  Elizabeth,  and  of  enforcing  such  forfeiture  ;  and 
further,  that  he  was  thereby  charged  with  matters  which  would,  if 
true,  render  him  liable  to  an  indictment  and  to  punishment  for 
misdemeanor. 

Exceptions  for  insuflSciency  were  taken  with  respect  to  the  facts 
which  the  defendant  had  so  declined  to  answer.  The  Master 
reported  the  answer  sufficient,  and  exceptions  were  taken  to  the 
Master's  report. 
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Mr,  Roupell  and  Mr.  BUton,  for  the  informant :  a.-g. 

*  *  The  rule,  that  a  defendant  shall  not  be  compelled  to  answer  Lucab. 
with  respect  to  circumstances  which  might  occasion  a  loss  or  for-  C  ^^^  3 
feiture  of  property,  applies  only  where  that  forfeiture  is  to  be  enforced 

at  law ;  if  the  relief  is  to  be  given  in  equity,  the  defendant  must 
answer,  however  prejudicial  to  his  interests  the  answer  might  be : 
this  is  proved  by  the  common  practice  of  the  Court,  and  the  cases 
are  consistent  with  it.  The  defence,  on  the  alleged  ground  of  the 
liability  to  punishment  as  for  a  misdemeanor,  is  answered  by  the 
fact  that  such  liability  does  not  exist:  Rex  v.  Thomas  Foster  (i), 
JVoodman's  case  (2).  There  are  some  of  the  facts  to  which  the 
objections  to  answer  certainly  do  not  apply. 

Mr.  Tinney  and  Mr.  Heaihfield,  for  the  defendant : 

*  *     As  to  the  separation  of  the  discovery,  *  which  might  be       t  *^^^  ] 
harmless,  from  that  which  clearly  led  to  forfeiture  or  penalty,  they 
referred  to  Paxton  v.  Dotiglas  (8).     The  Order  XXVIII.,  of  August, 

1841,  enabled  the  defendant,  by  answer,  to  decline  answering. 

The  Vicb-Chancellor  : 

The  object  of  the  suit  is  to  deprive  the  husband  of  property 
which  he  acquires  in  his  marital  right.  A  court  of  equity  compels 
a  defendant  to  give  discovery  generally  in  aid  of  the  plaintiff's 
case;  but  whatever  the  merits  of  the  case  may  be,  there  are 
certain  questions  which  the  defendant  is  not  bound  to  answer. 
Among  these  are  questions  the  answers  to  which  would  involve 
the  disclosure  of  privileged  communications,  and  such  matters  as 
may  subject  the  defendant  to  pains,  penalties,  and  forfeitures. 
With  respect  to  these  questions  it  is  perfectly  immaterial  whether 
the  objection  be  taken  by  demurrer  or  answer:  the  defendant  is 
equally  protected.  The  thirty-eighth  Order  of  August,  1841,  there- 
fore, has  no  application.  That  Order  was  not  necessary  in  such  a 
case :  it  was  intended  to  provide  for  cases  in  which  the  defendant 
could  not  previously  protect  himself  by  answer.  I  think  this  case 
is  not  of  that  class  in  which  the  fact,  the  subject  of  inquiry,  has 
been  attended  with  a  mere  determination  of  interest  by  force  of  an 
original  limitation,  but  that  the  present  case  is  within  the  rule 
applicable  to  penalties  and  forfeitures,  and  that  the  defendant 
cannot  therefore  be  compelled  to  answer  any  of  the  interrogatories 
which  are  the  subject  of  these  exceptions. 

(1)  Bubs.  &  Ry.  Cr.  Ca.  459.  (3)  12  E.  E.   175  (16  Ves.  239;   19 

(2)  1  Leach,  Cr.  Ca.  64,  n.  Id,  225). 
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[  •570  ] 
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AifHl  4,  19, 

20. 

May  6. 

WlOBAM, 
V.-C. 

[670] 


[  *571  ] 


It  has  been  argued,  however,  that  a  different  principle  applies 
where  the  bill  is  for  relief  as  well  as  discovery,  *and  the  effect  of 
the  discovery  is  to  be  worked  out  in  equity.  This  distinction  is 
not  to  be  found  in  any  of  the  cases,  and  it  appears  to  me  to  be 
unfounded  in  principle.  I  think  I  should  be  introducing  an 
unmeaning  refinement,  if  I  decided  that  the  same  principle  did 
not  govern  the  case,  whether  the  relief  was  at  law  or  in  equity. 

Exceptions  ovemiled. 


MOELEY   V.   RENNOLDSON(l). 

(2  Hare,  570—587  ;  8.  C.  12  L.  J.  Ch.  372 ;  7  Jur.  938.) 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  his  daughter 
upon  trust  for  her  maintenance  and  support,  until  she  attained  twenty-one, 
or  married  with  the  consent  of  his  trustees  under  that  age,  and  upon  her 
attaining  such  age  or  her  marriage,  for  her  separate  use,  with  remainder  to 
her  children ;  and  in  case  of  her  death  without  issue,  he  bequeathed  the 
same  to  certain  legatees  in  remainder.  The  testator  afterwards  declai^ 
by  a  codicil,  that,  in  consequence  of  a  nervous  debility,  his  daughter  was 
unfit  for  the  control  of  herself,  and  his  will  was  that  she  should  not  marry, 
and  in  case  of  her  marriage  or  death,  he  gave  the  property  he  had 
bequeathed  to  her  over  to  the  same  legatees  in  remainder. 

Held,  that  the  limitation  over  by  the  codicil,  being  in  general  restraint 
of  marriage,  was  void  as  to  the  life  interest  of  the  daughter  (2). 

That  the  Court  would  not  inquire  into  the  fact  of  whether  the  testator 
was  mistaken  or  not,  with  reference  to  his  daughter's  health  or  capacity. 

W.  Rennoldson,  by  his  will,  dated  the  4th  of  November,  1834, 
gave  and  bequeathed  all  his  household  goods  and  furniture,  plate, 
glass,  linen,  china,  books,  prints,  and  pictures,  unto  and  to  be 
equally  divided  between  his  wife  Emma  and  his  daughter  Mar- 
garet ;  and  he  also  gave  to  his  said  wife  and  daughter  Margaret, 
the  sum  of  1502.  each  for  mourning,  to  be  paid  to  them  within  two 
calendar  months  next  after  his  decease ;  the  said  legacy  to  his 
daughter  to  be  paid  and  applied  to  her  use  by  his  executors,  if  she 
had  not  then  attained  twenty-one.  And  he  gave  his  leasehold 
house  in  Turner  Street  unto  his  wife,  and  directed  that  she  should 
provide  a  *suitable  apartment  therein  for  the  residence  of  his  said 
daughter  Margaret,  so  long  as  she  should  remain  single  and  un- 
married, and  desired  to  live  with  his  wife,  to  whose  care  he  strongly 
recommended  her.  And  he  gave  and  bequeathed  the  residue  of  his 
personal  estate  to  trustees  therein  named,  upon  trust  to  pay  and 

(1)  The      daughter      subsequently  i?«two/(/flaw  [1895]lCh.449,64L.J.Ch. 

married  and  died  leaving  children,  and  485,  72  L.  T.  308,  C.  A.— 0.  A.  S. 

it  was  held  that  the  daughter's  children  (2)  Bellairs  v.  Beliairs  (1874)  L.  B. 

were  entitled  to  the  fund,  see  Morley  v.  18  Eq.  510,  43  L.  J.  Ch.  669. 
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apply  certain  sams  for  the  benefit  of  his  said  wife,  and  his  daughter  Morlkt 
Emma,  and  the  issue  of  his  daughter  Emma,  and  upon  further  renkold- 
trust  to  pay  and  apply  all,  or  a  competent  part  (in  the  discretion  of  ^^^' 
his  trustees)  of,  the  residue  of  the  annual  proceeds  of  the  trust 
monies,  in  the  maintenance  and  support  of  his  daughter  Margaret, 
until  she  should  attain  twenty-one,  or  be  married  under  that  age 
with  the  consent  of  the  said  trustees,  or  the  greater  number  of 
them,  in  such  manner  as  the  trustees  should  think  fit;  and  the 
remainder  of  such  annual  proceeds,  from  time  to  time,  to  be  added 
to  the  principal;  and  immediately  after  his  daughter  Margaret 
should  attain  the  age  of  twenty-one,  or  be  married  under  that 
age  with  such  consent  as  aforesaid,  then  upon  trust  to  pay  the 
interest  and  dividends  of  the  said  residue  of  the  trust  monies  unto 
his  daughter  Margaret,  for  her  sole  use  and  benefit,  without  power 
of  anticipation  ;  and  after  her  decease,  he  directed  that  the  residue 
of  the  said  trust  monies  should  be  in  trust  for  all  and  every  her 
child  and  children,  as  therein  mentioned.  And  in  case  his  said 
daughter  should  die  without  leaving  any  such  child  or  children,  he 
directed  that  his  said  trustees  should  stand  possessed  of  the  said 
trust  monies,  or  so  much  thereof  as  remained  undisposed  of,  upon 
trust  to  pay  and  transfer  three  fourth  parts  thereof  unto  his 
daughter  Emma,  and  his  nephews  William  Rennoldson  and  John 
Dalton,  equally,  and  the  other  fourth  part  thereof  unto  his  niece 
Mary  Harvey,  for  her  separate  use. 

By  a  codicil,  dated  the  15th  of  February,  1886,  the  *testator  [  *572  ] 
revoked  the  last-mentioned  ultimate  bequest  of  the  residue  of  his 
personal  estate  in  fourths,  in  case  of  the  death  of  his  daughter 
Margaret  without  issue,  and  bequeathed  one  moiety  of  the  same  to 
his  daughter  Emma,  and  the  other  moiety  to  his  said  nephews  and 
niece :  and  he  appointed  the  defendant  B.  Linkson  executor  and 
trustee,  instead  of  one  of  the  first-named  executors,  who  was  dead. 

The  testator  made  a  second  codicil,  dated  the  30th  of  October, 
1836,  upon  which  the  question  in  the  cause  arose :  this  codicil  was 
as  follows :  ''In  consequence  of  the  continued  nervous  debility 
under  which  my  daughter  Margaret  is  labouring,  (originally  occa- 
sioned by  a  fright  at  the  age  of  five  years),  and  considering  that 
it  totally  unfits  her  for  the  control  of  herself,  I  deem  it  advisable, 
for  her  better  protection  and  of  the  several  legacies  and  bequests 
to  her  by  my  said  will,  to  direct  that  my  trustees  and  executors 
shall  apply  all  monies  bequeathed  to  my  said  daughter  for  her  use 
and  benefit,  in  such  manner  as  they  shall  think  fit,  and  the  most 
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MoBLEY  for  her  comfort  and  welfare,  and  my  will  and  mind  is  that  for  the 
rennold.  reason  aforesaid  my  said  daughter  Margaret  shall  not  at  any  time 
®^^-  contract  matrimony  ;  and  in  case  of  the  marriage  or  death  of  my 
said  daughter  Margaret,  then  I  direct  that  the  trustees  and  executors 
for  the  time  being  shall  stand  possessed  of  all  the  residuary  stocks, 
funds,  and  securities,  which  I  have  bequeathed  to  her,  as  mentioned 
in  my  said  will,  and  pay  and  transfer  one  half  part  thereof  unto  my 
daughter  Emma,  and  the  other  half  part  thereof  unto  and  equally 
between  my  nephews  William  Bennoldson  and  John  Dalton,  and  my 
niece  Mary  Harvey." 

The  testator  died  in  February,  1887,  leaving  all  the  said  legatees 
[  ♦573  ]  surviving.  The  executors,  Morley,  Sadgrove,  *Graham,  and  Link- 
son,  proved  the  will.  After  providing  for  the  legacies,  there  was  a 
residue  of  about  5,000Z.  Three  per  cent.  Stock. 

On  the  9th  of  January,  1842,  the  testator's  daughter  Margaret 
intermarried  with  B.  Linkson,  one  of  the  executors.  The  bill  was 
filed  by  the  other  three  executors  to  obtain  the  declaration  of  the 
Court  on  the  rights  of  the  parties,  as  they  might  be  afifected  by 
the  marriage  of  Margaret,  and  that  the  trusts  might  be  performed 
under  the  direction  of  the  Court.  The  defendants  were  the 
testator's  widow,  his  daughter  Emma,  an  infant,  B.  Linkson  and 
Margaret,  his  wife,  William  Bennoldson,  John  Dalton,  and  Mary 
Harvey  and  her  husband. 

The  defendant  William  Bennoldson  submitted,  that  the  testator's 
residuary  estate,  on  the  marriage  of  his  daughter,  became  payable 
to  the  other  persons  named  in  the  second  codicil :  or,  if  Margaret 
had  not  attained  twenty- one  when  she  married,  and  had  married 
without  the  said  consent,  then  that  only  a  part  of  the  interest  of 
the  residue  ought  to  be  applied  for  her  benefit  during  her  life  or 
her  minority,  or  at  all  events  that  he  was  entitled  to  one-third  of  a 
moiety  of  the  residue,  in  the  event  of  the  death  of  Margaret  without 
children.  The  testator's  widow,  and  his  daughter  Emma,  an  infant, 
submitted  their  rights  to  the  Court.  John  Dalton  and  Mary  Harvey 
and  her  husband  were  out  of  the  jurisdiction,  and  did  not  appear 
in  the  cause. 

The  defendants  B.  Linkson  and  Margaret,  his  wife,  submitted 
that  the  second  codicil  did  not  operate  as  an  alteration  of  the 
benefits  given  to  Margaret  and  her  children  by  the  will ;  and  that 
the  codicil  was  made  when  the  testator  was  at  a  very  advanced  age, 
and  suffering  from  acute  disease,  and  under  a  mistaken  notion  (A 
[  *674  ]       "^the  state  of  his  daughter's  health ;  and  that  neither  then  nor 
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previously  was  she  under  any  nervous  debility  unfitting  her  for      morlky 
the  control  of  herself.     They  admitted  that  her  health  had  been     rrnnold- 
for  a  short  time  impaired  by  a  fright  when  about  five  years  old,  but         ^^^• 
said  that  she  very  soon  recovered  from  the  effects  of  it. 

Jane  Linkson,  a  child  of  B.  Linkson  and  Margaret,  his  wife, 
born  after  the  commencement  of  the  suit,  was  made  a  party  by 
supplemental  bill. 

At  the  hearing — 

Mr.  Teed  and  Mr.  Rogers,  for  the  plaintiffs. 

Mr.  Romilly,  for  the  defendants  Linkson  and  wife,  and  their 
child : 

The  testator  has  by  the  codicil  attempted  to  impose  an  absolute 
restriction  on  the  liberty  of  marriage,  and  to  fortify  it  by  a  penalty. 
This  the  law  does  not  permit :  Liow  v.  Peers  (i).  Hartley  v.  Rice  (2). 
It  is  not  necessary  to  contend  that  a  party  may  not  in  some  cases 
create  a  valid  limitation  of  property  until  marriage,  or  that  he  may 
not  alter  his  bounty  upon  that  event ;  but  in  all  cases  it  is  always 
a  question  of  intention,  whether  the  testator  truly  intends,  on  such 
an  event,  the  benefit  of  the  object  in  whose  favour  the  legacy  is 
limited  over,  or  bond  fide  intends  the  simple  performance  of  the 
condition,  or  whether  his  real  object  be  to  compel  the  celibacy  of 
the  legatee.  In  the  former  case  the  limitation  may  be  good,  in  the 
latter  it  is  invalid.  Thus,  **when  on  any  condition,  however 
restrictive  of  marriage,  the  legacy  is  given  over  to  pious  *uses,  the  [  *575  ] 
intention  of  the  party  shall  be  deemed  to  regard  those  uses,  and 
not  to  have  aimed  at  the  objectional  purpose  of  restraining 
marriage ''(3).  So,  again,  the  testator  may  make  the  consent  of 
another  person  to  the  marriage  a  lawful  condition;  but  if  he 
requires  the  consent  of  a  person  whose  interest  it  is  to  refuse,  or 
who  would  unreasonably  refuse,  the  condition  is  void  (4).  The 
validity  of  every  limitation  until  marriage  depends  upon  the  inten- 
tion ;  and,  if  found  to  be  in  general  restraint  of  marriage,  there  is 
no  case  in  which  the  limitation  in  that  respect  has  been  upheld, 
except  where  the  legatee  was  the  testator's  own  widow :  Rishton  v. 
Cobb  (6),  Keiiy  v.  Monck  (6),  Long  v.  Dennis  (7).    *     *     * 

(1)  4  Burr.  2225.  (4)  Scott  v.  Tyler,  2  Br.  C.  C.  488. 

(2)  10  R.  R.  228  (10  East,  22).  (5)  48  R  B.  256  (5  My.  &  Cr.  145). 

(3)  Per  Lord    Thtjiilow,    ScoU  v.  (6)  3  Eidg.  P.  C.  205. 
Tyler,  2  Dick.  722.  (7)  4  Burr.  2052. 
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MoBLET  Mr.   Anderdon   and  Mr.   Cripp8,  for  the  defendants  Emma 

rennold-  Bennoldson  and  Emma  Bennoldson,  the  younger : 

r  576  1  *     *     '^^^  utmost  that  Margaret  can  claim,  supposing  the  con- 

dition to  be  construed  as  unlawful  with  respect  to  the  restraint 
upon  her,  is  the  life-interest.  There  is  no  authority  for  the  propo- 
sition that  a  party  may  not  make  the  marriage  of  A.  an  event  upon 
which  property  shall  pass  from  B.  to  G. :  that  is  no  restraint  on 

[  *577  ]  the  ^marriage  of  A.  The  gift  in  remainder  to  the  children  of 
Margaret  is  therefore  well  revoked,  and  passes  by  the  codicil  to  the 
legatees  over  in  the  case  of  her  marriage. 

Mr.  Toller,  for  the  defendant  William  Eennoldson,  in  support 
of  the  like  argument,  cited,  also,  Clarke  v.  Parker  (i)  and 
Malcolm  v.  O'Callaghan  (2) : 

The  limitation  over  takes  effect  upon  breach  of  the  condition. 
There  is  no  principle  upon  which  the  Court  can  say  that  the  parties 
claiming  under  the  last  limitation  are  to  be  excluded,  merely  for 
the  benefit  of  those  taking  under  the  first, — one  party  being  as  much 
an  object  of  the  testator's  bounty  as  the  other. 

Mr.  Romilly,  in  reply,  as  to  the  alleged  revocation  of  the  gift 
to  the  children  of  Margaret,  said  that  the  expression  in  the  codicil, 
importing  the  testator's  intention  that  the  legatee  should  forfeit  her 
legacy  on  marriage,  would  not  be  construed  to  imply  more  than  her 
own  interest  in  it :  the  reason  of  the  provision  obviously  went  no 
further ;  and  the  same  provision,  in  case  of  her  death,  would  be 
made  intelligible  and  consistent  with  the  will  by  reading  it  as  death 
without  issue.  The  testator  would  therefore  be  deemed  to  say, 
that,  if  his  daughter  married,  she  should  lose  her  life-interest ;  if 
she  died  without  issue,  the  capital  should  go  over.  The  will  and 
codicil  must  be  taken  together,  and  regard  had  to  the  principle, 
that  a  revocation,  to  be  operative,  must  be  as  distinctly  shown  as 
the  original  gift :  Hearle  v.  Hicks  (a). 

[Other  cases  mentioned  in  the  argument  are  referred  to  in  the 
following  judgment :] 

Maye.       The  Yicb-Ghancbllor  : 

[  578  ]  The  bill  is  filed  by  some  of  the  executors,  who  are  trustees, 

against  the  other  trustee,  who  has  married  the  testator's  daughter 
Margaret,  and  against  the  other  parties  beneficially  interested,  or 

(1)  12  B.  K.  124  (19  Ves.  13,  23).  (3)  36  K.  K.  1  (8  Bing.  475). 

(2)  38  R.  R.  28  (2  Madd.  349). 
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claiming  to  be  interested,  in  the  estate.     The  plaintiffs  suggest,      Mobley 
that,  in  consequence  of  Margaret's  marriage,  a  question  has  arisen,     rbnnold- 
whether  she  is  entitled  to  the  income  of  the  fund  for  her  life,  or        •^^^• 
whether  her  life-interest  has  not  become  forfeited,  and  vested  in  the 
ultimate  legatees.     The  defendants,  Mr.  Linkson  and  his  wife,  state 
by  their  answer,  that,  although  the  latter  had  suffered  some  time  from 
nervous  debility,  yet  that  her  health  was  perfectly  restored,  and  they 
insist  that  the  codicil  is  to  be  considered  as  merely  tn  terrorem  and 
of  no  effect.     The  whole  question  in  the  case  arises  between  co-defen- 
dants, and  no  other  facts  appearing,  I  simply  have  to  determine  upon 
the  face  of  the  will  as  it  stands,  what  decree  I  ought  to  make. 

The  rule  of  the  civil  law  was  referred  to  in  the  argument,  as  it 
has  usually  been  on  questions  of  this  ^nature,  but  that  law —  [  #579  j 
founded,  as  Lord  Loughborough  observes  (1),  on  social  maxims  and 
public  polity,  so  essentially  different  from  our  own,  as  to  render  it 
difficult  to  conceive  how  it  could  have  been  adopted  by  our  Courts 
on  this  subject — has  not  been  followed  with  regard  to  conditions 
operating  in  restraint  of  marriage.  The  extent  to  which  the  civil 
law  has  been  gradually  departed  from  is  to  be  collected  from  Lord 
Thurlow's  judgment  in  Scott  v.  Tyler  {2).  In  the  English  law  a 
distinction  has  been  taken  between  the  cases  in  which  the  restraint 
operates  as  a  condition  precedent,  and  those  in  which  it  is  expressed 
to  take  effect  as  a  condition  subsequent.  A  distinction  has  also 
been  made  as  to  whether  it  is  a  particular  restraint,  (a  partial  and 
reasonable  restraint),  or  whether  it  is  a  general  restraint ;  and  the 
decision  is  generally  made  to  depend  upon  the  question,  whether 
there  is  a  gift  over,  or  no  gift  over.  In  Stackpole  v.  Beaumont  (3), 
Lord  Loughborough  appears  to  have  said,  that,  such  was  the  state 
of  the  authorities,  a  Judge  could  not  be  considered  to  act  too  boldly 
whichever  side  of  the  proposition  he  should  adopt  (4).  There  are 
some  points,  however,  which  seem  clearly  settled,  according  to  the 
law^  as  administered  in  courts  of  justice  in  this  country ;  one  is, 
that,  if  the  restraint  is  a  general  restraint,  and  the  condition  is 
subsequent,  then  the  condition  is  altogether  void,  and  the  party 
retains  the  interest  given  to  him,  discharged  of  the  condition  ;  that 
is,  supposing  a  gift  of  a  certain  duration,  and  an  attempt  to  abridge 
it  by  a  condition  in  restraint  of  marriage,  generally  the  condition 
is,  prima  fade,  void,  and  the  original  gift  remains.  But,  until  I 
heard  the  argument  of  this  case,  I  had  certainly  understood,  that, 

(1)  8  K.  R.  59  (3  Ves.  96).  (3)  3  R.  R.  52  (3  Ves.  88). 

(2)  2  Dick.  712.  (4)  3  R.  R.  61  (3  Ves.  98). 

B.B. — VOL.  Lxn.  16 


SON* 

[•680] 


242  1843.     CH.     2  HARE,  579—681.  fB.R. 

MoBLBY  without  doubt,  where  property  was  limited  to  a  person  until  *8he 
Bbkn'old.  married,  and  when  she  married  then  over,  the  limitation  was 
good.  It  is  difScult  to  understand  how  this  could  be  otherwise,  for 
in  such  a  case  there  is  nothing  to  give  an  interest  bejond  the 
marriage.  If  you  suppose  the  case  of  a  gift  of  a  certain  interest, 
and  that  interest  sought  to  be  abridged  by  a  condition,  you  may 
strike  out  the  condition,  and  leave  the  original  gift  in  operation ; 
but  if  the  gift  is  until  marriage,  and  no  longer,  there  is  nothing  to 
carry  the  gift  beyond  the  marriage.  With  reference  to  that  point, 
and  also  in  order  that  the  grounds  of  my  decision  might  clearly 
appear  to  those  parties  against  whom  it  might  be,  I  wished  to  look 
into  the  authorities ;  and  I  am  satisfied,  from  an  examination  of 
the  authorities,  that  there  is  no  reason  to  alter  my  opinion,  that  a 
gift  until  marriage,  and  when  the  party  marries  then  over,  is  a 
valid  limitation.  In  the  case  of  a  widow  there  is  no  question  of  the 
validity  of  such  a  limitation.  It  was  decided  in  Jordan  v.  Holkham  (i) , 
that,  where  an  estate  was  given  during  widowhood,  the  estate  was 
determinable  by  the  second  marriage;  and  an  annuity  given 
during  widowhood  is  also  good:  Barton  v.  Barton  (^.  In  Scott  v. 
Tyler  {3)  y  Lord  Thurlow,  speaking  of  the  change  which  the  civil 
law  had  undergone  in  its  descent,  observes  that,  in  the  novels, 
widowhood  was  excepted)  and  an  injunction  to  keep  that  state  was 
a  lawful  condition  (4).  Scott  v.  Tyler  was  certainly  a  peculiar  case; 
but,  referring  to  the  canon  law.  Lord  Thurlow,  citing  Godolphin, 
says,  that  the  use  of  a  thing  may  be  given  "  during  celibacy,  for 
the  purpose  of  intermediate  maintenance,  and  will  not  be  inter- 
preted maliciously  to  a  charge  of  restraining  marriage  **  (5)  ; 
[  *58i  ]  affirming,  therefore,  the  ^general  doctrine,  that  a  gift  until 
marriage  would  be  good.  In  the  case  of  Low  v.  Peers  (e),  Chief 
Justice  WiLMOT  goes  through  the  cases  upon  the  subject,  and  shows 
that,  according  to  his  apprehension  of  the  law,  a  gift  until  marriage 
is  perfectly  good.  He  notices  the  case  of  college  'fellowships,  of 
customs  of  manors,  of  limitations  of  estates  during  celibacy,  and 
the  express  distinction  between  limitations  and  conditions ;  and  he 
remarks  that  that  distinction  is  recognised  and  established,  and 
that  the  common  law  allows  it.  I  may  refer  to  the  cases,  and 
amongst  them  to  the  later  ones  of  Bird  v.  Hunsdon  (7),  and  Marples 

(1)  Amb.  209.  (5)  2  Dick.  722. 

(2)  2  Vem.  308.  (6)  Ch.  J.  Wilmot'a  Caaes,  369. 

(3)  2  Dick.  712.  (7)  19  E.  R.  82  (2  Swanst.  342). 

(4)  Id.  721. 
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V.  Bainbridge  (I),  as  affirming  the  same  proposition.     In  those  cases      Morlbt 
all  the  reasons  the  Court  referred  to  were  superfluous,  if  a  limita-     reknold- 
tion  during  celibacy  is  not  good.     The  Court  might  have  taken  the         ^^* 
short  course,  and  have  said  that  it  was  in  the  nature  of  a  restraint, 
and  therefore  could  not  be  supported.     I  wish  to  exclude  the  sup- 
position, that  I  proceed,  in  any  respect,  upon  the  ground  taken  in 
argument  upon  this  point. 

The  question  to  be  considered  is  that  upon  which,  in  fact,  I 
reserved  my  judgment,  whether,  according  to  the  true  intent  of  the 
second  codicil,  it  must  be  considered  as  confirming  the  gifts  made 
by  the  will,  and  then  seeking  to  determine  them  on  the  event  of 
marriage,  or  whether  it  was  not  a  complete  substitution  of  new 
bequests,  amounting,  in  substance,  to  a  limitation  during  celibacy. 
Without  saying  the  case  is  clear,  the  conclusion  to  which  I  have 
come  is,  that  this  codicil  does,  in  point  of  fact,  recognise  and  con- 
firm the  prior  bequests  by  the  will.  The  testator  does  not  intend 
to  Bay,  "  I  substitute  a  new  bequest," — but  he  says,  **  It  is  advisable 
for  her  better  protection,  *as  to  the  several  legacies  and  bequests  [  *582  ] 
to  which  by  my  will  she  is  entitled,  to  direct  that  my  trustees  shall 
apply  the  money  in  a  certain  way."  He  then  proceeds  to  say  his 
will  is,  that  she  shall  not,  for  the  reasons  he  has  mentioned,  con- 
tract matrimony ;  and  that,  in  case  of  her  marriage  or  death,  the 
residuary  stocks,  funds,  and  securities  which  he  has  bequeathed  to 
his  daughter,  as  mentioned  in  his  will,  shall  go  over  to  other  parties. 
That  is  the  next  clause.  In  the  case  of  Malcolm  v.  O'Callaghan^ 
which  was  cited,  marriage  with  consent  was  a  condition  precedent, 
by  the  will,  and  the  codicil  giving  the  legacy  to  the  survivor  of  the 
daughters  who  should  die  before  the  age  of  twenty-five,  or  marriage 
with  consent,  was  held  to  keep  alive  the  condition.  The  testator  in 
this  case  has  so  expressed  himself,  as  to  import  an  intention  to 
create  a  general  restraint  upon  the  marriage  of  the  legatee,  and 
the  limitation  over,  with  that  object,  is  therefore,  pnmd  facie,  void. 
I  need  not  repeat  the  cases  on  this  point,  the  last  of  which  (Rishton 
v.  Cohh  (2) )  is  a  very  important  one,  although  there  were  some 
words  in  that  case  which  might  be  open  to  observation. 

The  only  other  point  upon  the  face  of  this  case  is,  whether 
circumstances  may  not  exist,  justifying  the  testator  in  prohibiting 
his  daughter  altogether  from  contracting  marriage,  notwithstanding 
the  general  rule  I  have  mentioned.     Although,  upon  this  will  and 

(1)  16  B.  K.  271  (1  Madd.  590).  (2)48    R.   B.   256    (9    Sim.    615; 

affirmed,  5  My.  &  Cr.  145). 
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MoBLET  codicil  taken  together,  the  testator  says  that  the  state  of  mind  of 
rbknold-  '^is  daughter  totally  unfits  her  for  the  control  of  herself,  it  is 
^^'  impossible  to  read  the  will,  made  in  1884,  and  the  codicil,  made  in 
1886,  in  the  latter  of  which  the  testator  does  not  speak  of  any  new 
fact  having  occurred,  but  of  continuous  debility,  produced  by  an 
[  *583  ]  antecedent  *cause,  without  seeing  that  on  the  face  of  the  will  he 
admits  a  capacity  in  his  daughter  to  contract  marriage.  He  sup- 
poses it  in  1884, — he  supposes  the  same  state  to  continue  at  the 
time  of  making  the  codicil ;  and  on  that  supposition  it  is  that  he 
thinks  it  necessary  to  interpose,  and  provide  by  his  will  that  she 
shall  not  contract  marriage.  Upon  the  face  of  these  instruments 
there  is  a  recognition,  therefore,  by  the  testator,  of  a  capacity  on 
the  part  of  his  daughter  to  contract  marriage ;  and,  therefore, 
taking  the  case  as  unencumbered  with  any  other  facts,  it  seems  to 
me,  that  I  cannot  do  otherwise  than  hold  that  this  is  a  conditional 
gift  in  general  restraint  of  marriage,  by  which  the  testator  seeks  to 
cut  down  an  interest  which  he  had  given  by  the  will,  and  therefore 
that  I  must  hold  this  to  be  a  void  condition.  Attending,  however, 
to  the  qualification  which  I  must  annex  to  the  decree  in  respect  of 
the  interests  of  the  absent  parties, — to  the  fact,  that  this  is  a  case 
between  co-defendants, — and  to  the  suggestion,  that,  if  the  truth  of 
the  case  was  before  the  Court,  it  might  receive  a  different  considera- 
tion, all  I  at  present  decide  is,  that,  simply  reading  the  will,  in  a 
case  in  which  there  has  been  no  opportunity  for  contest  between 
the  co-defendants  with  respect  to  extraneous  circumstances,  I  am 
of  opinion  that  the  condition  is  invalid. 

There  were  other  parts  of  the  case  argued,  which  I  do  not  think 
it  necessary  to  decide,  and  which  I  notice  only  to  exclude  them,  as  I 
would  most  emphatically  do,  from  being  considered  to  form  any  part 
of  the  grounds  of  my  judgment.  It  was  said  that  this  was  a  case  of 
mistake  on  the  part  of  the  testator.  I  cannot  advise  the  parties— on 
the  contrary,  I  think  it  would  be  idle  for  them  to  attempt  to  found 
any  case  upon  such  a  supposition  as  that  of  there  being  a  mistake 
[  ♦584  ]  in  the  testator's  *mind  with  respect  to  the  competency  or  incom- 
petency of  his  daughter  for  marriage.  I  could  not  hold  the  codicil 
void  on  the  ground  of  such  mistake,  supposing  it  to  be  proved. 
Although  I  admit  that  mistake  may  be  a  ground  for  equitable 
relief,  this  is  a  case,  in  which  a  party,  having  the  object  of  his 
bounty  before  his  eyes,  thinks  proper  to  form  his  own  opinion  on 
her  fitness  for  a  certain  state  of  life,  and,  forming  that  opinion,  he 
declares  that  she  ought  not  to  marry  ;  and  if  she  does,  he  directs 
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that  the  bounty  which  he  intended  for  her  should  go  to  others.  If  Moblky 
he  could  by  law  impose  such  a  restraint,  I  cannot  inquire  into  the  rennold- 
soundnesB  of  the  judgment  which  led  him  to  do  so.  ^^' 

I  was  asked  to  decide  also  the  case  as  to  the  children.  In  the 
decree  I  intend  to  make,  the  case  of  the  children  will  incidentally 
be  noticed.  I  give  the  income  to  Margaret,  with  liberty  to  all 
parties  to  apply.  The  case  of  the  children  of  Margaret  may  stand 
upon  a  different  footing  from  that  of  Margaret  herself.  Suppose 
the  testator  had  said,  ''  1  have  given  my  daughter  a  life-interest, 
and  I  have  given  A.  B.,  a  stranger,  the  remainder;  but  now  I  do 
not  choose  that  my  daughter  shall  marry,  and  if  she  do  marry,  I 
revoke  the  bequest  to  A.  B."  Is  it  quite  clear  that  the  revocation 
would  not  be  effectual  as  to  A.  B.,  although,  as  to  the  daughter,  the 
attempt  to  revoke  the  legacy,  on  her  marriage  generally,  would  be 
void  ?  Here  the  testator  says  his  daughter  ought  not  to  marry,  and 
she  shall  not  marry;  and  he  has  given  the  property,  after  her 
marriage  or  death,  to  other  parties.  I  will  not  decide,  in  this  stage 
of  the  case,  in  what  way,  if  at  all,  the  interests  of  the  children  of 
Margaret  may  be  affected  by  the  condition,  which  is  inoperative  as 
regards  the  interests  of  Margaret  herself  (i). 

As  to  the  form  of  the  decree, — this  bill  being  filed  by  trustees,  [  585  ] 
I  must  treat  the  co-defendants  as  making  claims  adverse  to  each 
other,  and  avoid  anything  which  might  endanger  the  interests  of 
the  absent  parties.  Emma  Bennoldson,  who  would  take  half  of 
the  residue  given  over  by  the  codicil,  and  William  Bennoldson,  who 
would  take  one-sixth,  are  before  the  Court ;  and  therefore  the  decree 
which  I  propose  to  make  will  properly  bind  the  four  sixth  parts  of 
the  residue  that  would  pass  to  them.  The  parties  who  would  be 
entitled  to  the  other  two-sixths,  namely,  John  Dalton  and  Mary 
Harvey,  are  out  of  the  jurisdiction.  The  decree  must  be  guarded 
with  reference  to  this  portion  of  the  residue.  The  case  of  Steven- 
son V.  Anderson  (2),  before  Lord  Eldon,  may  seem  to  throw  a  doubt 
upon  the  necessity  for  this  caution  :  that  was  a  case  of  interpleader ; 
and  only  one  of  the  suggested  claimants  of  the  property  was  before 
the  Court,  the  others  being  out  of  the  jurisdiction  :  the  Court 
granted  an  injunction,  (which  I  should  have  no  difficulty  in  doing 
in  this  case,  if- any  injunction  were  needed)  (3);  and  Lord  Eldon 
said,  that,  the  Court  having  proof  that  the  plaintiff  in  interpleader 
had  done  all  he  could  to  bring  the  parties  before  the  Court,  and 

(1)  See  note,  ante,  p.  236.  (3)  See   Chambers  v.  Bichnell,  ante, 

(2)  13  B.  R.  126  (2  V.  &  B.  407).  p.  223. 
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MoBLBT  had  not  succeeded,  the  consequence  would  be,  that  the  only  person 
Rennold.  within  the  jurisdiction  must  have  that  which  was  represented  as 
^^'  the  subject  of  competition,  and  the  Court  would  -indemnify  the 
interpleading  party  against  those  who  were  out  of  the  jurisdiction. 
Many  reasons  apply  to  that  case  which  do  not  apply  here. 
Where  the  remedy  of  the  claimant  is  against  the  bailee  personally, 
the  Court  places  that  claimant  in  no  worse  situation  by  making  its 
declaration  upon  the  case  which  the  bailee  presents  to  the  Court. 
[  ♦sse  ]  *The  case  is  different  where  the  Court  is  disposing  of  a  fund  under 
its  control.  In  such  a  case  I  cannot  allow  the  money  to  be  received 
by  the  parties  before  the  Court,  saving  the  rights  of  those  who  are 
absent;  for  the  decree  to  that  effect  would  prejudice  their  rights  if 
it  were  erroneous.  It  would  deprive  them  of  the  security  of  the 
fund  itself.  The  utmost  which  I  think  I  can  do,  is,  to  secure  the 
fund  in  which  the  absent  parties  are  interested.  There  are  several 
provisions  in  this  will  which  may  yet  remain  in  operation,  upon 
which  I  am  not  now  called  to  give  any  opinion.  The  funds  will 
be  brought  into  Court,  and  the  dividends,  to  which  Margaret  is 
declared  to  be  entitled,  will  be  directed  to  be  paid  to  her. 

Declare,  that,  as  against  Emma  Bennoldson,  the  younger,  and 
William  Bennoldson,  such  interest  as  the  defendant  Margaret 
Linkson,  late  Bennoldson,  took  under  the  will  of  William  Bennold- 
son, the  testator,  in  the  pleadings,  &c.,  did  not  determine  by  force 
of  her  marriage  with  the  defendant  Bobert  Linkson,  in  the  pleadings 
mentioned ;  but  this  declaration  is  to  be  wholly  without  prejudice 
to  the  rights  (if  any)  of  the  defendants  John  Dalton  and  Mary 
Harvey,  who  are  out  of  the  jurisdiction  of  this  Court,  and  without 
prejudice  to  any  right  of  the  defendants  Emma  Bennoldson,  the 
younger,  and  William  Bennoldson,  to  file  a  bill  to  establish  their 
rights  (if  any)  in  the  residue  not  inconsistent  with  the  above 
declaration,  and  refer  it  to  the  Master  of  this  Court,  in  rotation,  to 
inquire  and  state  to  the  Court  what  children  there  have  been  of  the 
marriage  of  the  said  defendants  Bobert  Linkson  and  Margaret,  his 
wife,  and  whether  any  of  them  are  since  dead ;  and  if  the  said 
Master  shall  find  that  all  the  surviving  children  of  the  said  marriage 
are  before  the  Court,  parties  to  these  suits,  then  let  it  be  referred 
to  the  said  Master  to  take  an  account  of  the  personal  estate  not 
specifically  bequeathed  of  the  testator,  &c.  Plaintiff,  and  defendant 
B.  Linkson,  to  transfer  and  pay  (the  several  parts  of  the  trust 
funds)  into  Court,  in  trust  in  these  causes.     (Directions  with  respect 
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to  the  paymentfl  to  be  made  to  the  defendants  Emma  Bennoldson      Moblkt 

and  Emma  Bennoldson,  the  younger.)     And  let  four-sixths  of  the     rsnnold- 

dividends  that  have  accrued  due  on  the  said  (describing  the  resi-         ^^' 

duary  trust  funds)  previously  to  the  transfer  thereof  as  aforesaid, 

and  which  may  be  paid  into  Court  *pursuant  to  this  order,  and  of  the       [  •587  ] 

dividends  hereafter  to  accrue  due  thereon,  when  so  transferred,  be  paid 

to  the  defendant  Margaret  Linkson,  for  her  separate  use,  and  on  her 

sole  receipt,  until  the  further  order  of  this  Court,  but  without  prej  udice 

to  the  payment  of  the  costs  of  this  suit.     Liberty  generally  to  apply. 


GEIFFITHS  V.  GRIFFITHS.  i8«. 

April  8,  4,  20. 
(2  Hare,  587—596 ;  S.  C.  12  L.  J.  Ch.  387  ;  7  Jur.  573.)  

Where  a  party  has  employed,  as  his  solicitors  in  a  cause,  a  firm  of  two  y  .q^    ' 

solicitors  in  partnership,  the  retirement  from  the  business  of  one  partner,  f  587  1 
under  an  arrangement  with  the  other,  operates  as  a  discharge  of  the 
client  by  the  solicitors,  and  the  client  is  thereupon  entitled  to  require 
that  the  papers  in  the  cause  necessary  for  its  prosecution  shall  be  delivered 
up  to  his  new  solicitor,  upon  the  usual  undertaking  for  saving  the  lien  of 
the  discharged  solicitors. 

The  petition  of  the  plaintiff,  Elizabeth  Jane  Griffiths,  an  infant, 
by  W.  Fallowfield,  her  next  friend,  stated,  among  other  things, 
that,  it  having,  in  1840,  been  determined  by  George  Gordon  and 
Susan,  his  wife,  two  of  the  defendants  in  the  cause,  (Susan  being 
the  mother  and  testamentary  guardian  of  the  petitioner),  that  the 
petitioner  should  be  made  a  ward  of  Court,  and  a  suit  instituted 
on  her  behalf,  the  said  George  Gordon  applied  to  W.  Fallowfield, 
and  requested  him  to  act  as  such  next  friend,  which  he  consented 
to  do,  and  accordingly  signed  a  written  authority,  prepared  by 
Messrs.  Gregory  and  Cook,  the  solicitors  of  the  said  George  Gordon, 
authorizing  them  (Messrs.  Gregory  and  Cook)  to  use  his  (W.  Fallow- 
field's)  name  as  the  next  friend  of  the  petitioner  in  the  cause: 
that  this  suit  was  thereupon  commenced,  and  various  proceedings 
had,  as  thereby  stated.  That  Messrs.  Gregory  and  Cook  had  recently 
dissolved  partnership,  and  on  the  occasion  of  such  dissolution  some 
arrangement  had  been  made  between  them,  whereby  this  suit,  and 
the  further  prosecution  thereof  on  behalf  of  the  petitioner,  had 
been  attempted  to  be  assigned  or  given  over  to  Mr.  Cook  alone, 
and  that  Mr.  Gregory  had  since  ceased  to  conduct  the  same  or 
interfere  therewith.  That,  on  the  15th  of  March,  1848,  W.  Fallow- 
field moved  this  Court  that  he  might  be  at  liberty  to  change  his 
solicitor  in  this  cause,  by  appointing  Mr.  George  Hume  as  such 
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Griffiths  ^solicitor,  in  the  place  and  stead  of  Messrs.  Gregory  and  Cook,  and 
Griffiths,  which  was  ordered  accordingly :  that  under  and  by  virtue  of  such 
[  ♦588  ]  order,  which  had  been  duly  served  in  pursuance  of  the  general 
order  of  this  Court  in  that  behalf,  Mr.  George  Hume  had  been  duly 
substituted  for  the  said  Messrs.  Gregory  and  Cook  as  the  solicitor  of 
W.  Fallowfield,  the  next  friend  of  the  petitioner  in  this  cause,  and 
proper  notice  required  in  that  behalf  had  been  given  to  the  clerk  of 
the  records  and  writs  of  this  Court.  That  Mr.  George  Hume,  by 
the  authority  of  W.  Fallowfield,  had  applied  to  Messrs.  Gregory  and 
Cook,  and  requested  them  to  deliver  up  the  papers  in  this  cause 
held  by  them  as  theretofore  such  solicitors  as  aforesaid,  but  Messrs. 
Gregory  and  Cook  had  refused  to'  deliver  up  the  same  unless  their 
bill  of  costs  was  first  paid. 

The  petitioner  therefore  prayed  that  Messrs.  Gregory  and  Cook 
might  respectively  be  ordered,  within  a  week  from  the  date  of  the 
order  to  be  made  on  the  petition,  to  deliver  up  on  oath  to  Mr.  Hume, 
the  present  solicitor  of  the  said  W.  Fallowfield,  as  the  next  friend 
of  the  petitioner,  all  briefs,  office  copies  of  answers,  cases  for  the 
opinion  of  counsel,  opinions  of  counsel,  and  all  other  papers  and 
writings  whatsoever  in  or  connected  with  this  cause,  in  the  posses- 
sion or  custody  of  Messrs.  Gregory  and  Cook  or  either  of  them  as 
the  solicitors  or  solicitor,  or  acting  as  the  solicitors  or  solicitor,  of 
the  petitioner,  or  of  W.  Fallowfield,  as  her  next  friend  in  this  cause, 
which  upon  inspection  Mr.  Hume  might  deem  necessary  on  behalf 
of  the  petitioner  on  the  hearing  of  this  cause,  the  said  Mr.  Hume 
undertaking  to  receive  and  hold  all  such  papers  and  writings  with- 
out prejudice  to  any  right  of  lien  thereon  to  which  Messrs.  Gregory 
[  *589  ]  *and  Cook,  or  either  of  them,  were,  or  was,  or  might  be  entitled,  and 
to  return  the  same  undefaced  to  Messrs.  Gregory  and  Cook  within 
fourteen  days  after  the  hearing  of  this  cause. 

Mr,  Roupeli  and  Mr.  Lloyd,  for  the  petition  : 

The  retainer  was  given  to  the  partners  jointly:  by  the  dissolution 
of  their  partnership,  under  which  one  party  ceases  to  act  in  the 
cause,  the  solicitors,  in  effect,  discharge  themselves ;  and  the  client 
is  entitled  to  treat  them  in  the  same  manner  as  solicitors  who  have 
been  discharged  by  their  own  voluntary  act,  and  not  by  the  act  of  their 
client:  Earl  of  Cholmondeley  v.  Lord  Clinton  (i),  Cooky.  Rhodes  (2), 
Colegrave  v.  Manley  (3),  Heslop  v.  Metcalfe  (4),  Li  re  Smith  (5). 

(1)  13  E.  R.  1H3  (19  Ves.  261).        (4)  45  E.  E.  248  (3  My.  &  Or.  183). 

(2)  13  E.  E.  190,  n.  (19  Ves.  273,  n.).    (dj  55  E.  R  88  (4  Beav.  309). 

(3)  24  E.  E.  83  (I  T.  &  EuBS.  400). 
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Mr.  Temple  and  Mr.  Toller,  contra.     ♦     *     *  Gbippiths 

r. 
Griffiths. 
Thb  Yicb-Changbllor  : 

I  take  the  law  of  the  Court  in  the  abstract  to  be  *free  from  [  'ft^o  ] 
doubt.  If  a  client  discharges  his  solicitor,  the  Court  does  not  take 
the  papers  from  the  latter,  unless  upon  payment  of  his  bill.  If,  on 
the  other  hand,  the  solicitor  discharges  himself,  then,  according  to 
the  decision  in  Healop  v.  Metcalfe  (i),  the  Court  will  compel  him  to 
give  over  the  papers  to  the  new  solicitor,  saving  his  lien  upon  them. 
There  was  a  doubt  before  that  case,  whether  the  rule  was  to  allow  a 
new  solicitor,  on  behalf  of  his  client,  to  inspect  papers  in  the  hands  of 
the  old  solicitor,  and  take  copies  of  them,  or  whether  th8  papers 
were  to  be  delivered  over.  Lord  Cottenham,  in  that  case,  made  an 
observation,  the  force  of  which  every  one  must  feel,  that  the  only 
effect  of  obliging  the  new  solicitor  to  take  copies  is  to  put  the  client 
to  expense,  without  any  benefit  to  the  old  solicitor ;  for,  when  the 
copies  are  taken,  nothing  more  is  wanted.  The  case  of  papers  in  a 
cause  is  different  from  that  of  deeds,  which  have  an  intrinsic  value, 
that  cannot  be  imparted  to  copies. 

The  question  I  have  here  to  try,  is,  whether  the  dissolution  of  the 
partnership  operates  as  a  discharge  of  themselves  by  the  solicitors, 
or  a  discharge  of  the  solicitors  by  their  client.  I  do  not  see  any 
other  question.  With  regard  to  the  dissolution  of  partnership,  it 
seems  to  me,  that  I  am  simply  to  apply  to  this  case,  as  between 
solicitor  and  client,  what  Lord  Eldon  manifestly,  in  Cholmondeley 
V.  Clinton  (2),  applies  to  every  species  of  contract  between  man  and 
man.  Where  a  person  employs  two  solicitors,  who  are  partners, 
Lord  Eldon  says,  in  that  case  the  client  stipulates  for  the  activity 
and  services  of  both:  that  is  his  contract.  Apply  that  to  a  contract 
of  any  other  kind.  A  man  contracts  with  two  persons  to  do  a 
certain  thing ;  suppose  one  of  those  persons  subsequently  to  refuse 
or  incapacitate  himself  *from  acting  in  the  business  against  the  [  *59i  ] 
will  of  the  other ;  that  I  will  suppose  might  raise  a  question  as  to 
the  position  of  the  other ;  but  if  the  withdrawal  of  one  partner  from 
his  contract  has  taken  place  by  arrangement  between  the  two,  for 
purposes  of  their  own,  can  any  obligation  to  one  alone  remain  upon 
the  party  with  whom  the  two  made  the  contract  ?  Is  he  to  rely  on 
the  responsibility  of  one  alone  ?  The  argument  for  Mr.  Cook  has 
been,  that  the  two  partners  were  retained,  that  Mr.  Gregory  has 
retired,  and  that  his  retirement  only  has  led  to  this  application  for 

(1)  45  R.  R.  248  (3  My.  &  Or.  183).  (2)  13  R.  R.  183  (19  Ves.  261). 
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Obippiths  the  papers.  When  one  party  retires,  I  ask,  as  Lord  Eldon  did,  in 
Gbiffiths.  Cholmondeley  v.  Clinton,  what  is  the  client  to  do  ?  He  cannot  have 
the  services  of  both :  he  must  have  the  services  of  one,  or  of  none  ; 
bat  he  never  consented  to  trust  his  affairs  to  one  alone.  If  the 
continuing  partner,  for  his  private  purposes,  has  consented  to  the 
retirement  of  the  other,  as  is  admitted  to  have  been  the  case  here, 
the  question,  whether  he  was  the  party  principally  employed  or 
not,  makes  no  difference.  If  the  proposition  be  put,  as  I  incline  to 
think  it  must  be,  that  the  solicitors  have  discharged  themselves, 
how  can  one  of  them  say  he  has  nevertheless  a  right  to  continue 
the  solicitor  for  the  party  ?  He  has  voluntarily,  for  purposes  with 
which  tlte  client  had  nothing  to  do,  and  of  which  he  knew  nothing, 
thought  fit  to  come  to  an  arrangement  with  his  co-partner,  by 
which  the  client  has  been  deprived  of  the  benefit  of  part  of  his  con- 
tract, the  services  of  that  co-partner.  If  the  continuing  partner 
can  say  that  he  has  a  right  to  insist  upon  being  the  solicitor  of  the 
client  of  the  two,  the  consequence  would  be  that  the  client  must, 
whether  he  confides  in  the  continuing  partner  or  not,  continue  to 
employ  him,  or  relieve  himself  from  such  an  obligation  by  paying 
his  bill  of  costs,  and  this  where  it  is  not  by  his  own  act,  but  by  the 
act  of  the  solicitor,  that  his  situation  has  been  so  materially 
altered.  What  I  have  to  consider  is,  whether  the  solicitors,  not- 
[  *592  ]  withstanding  *their  own  acts  have  changed  the  relative  situation  of 
their  client  and  themselves,  have  yet  a  right  to  say  at  any  given 
moment,  ''You  must  pay  our  bill  of  costs,  or  you  shall  not  have 
the  papers."  That  they  may  not  be  bound  to  go  on  and  incur 
further  costs,  is  another  proposition ;  but  that  they  may  not  retain 
the  papers  from  the  client  where  they  have  discharged  themselves, 
if  such  be  the  case  here,  is  the  very  point  decided  in  Heslop  v. 
Metcalfe.  My  present  impression  is,  that,  where  there  are  two 
solicitors,  and  they  choose  to  dissolve  their  partnership,  one,  and 
perhaps  he  that  was  principally  trusted  by  a  client,  retiring  from  the 
firm,  the  remaining  partner  can  have  no  right  to  say,  "  I  will  lock 
up  the  papers  and  not  let  the  client  use  them,  unless  he  will  employ 
me  alone  as  his  solicitor."  The  consequence  seems  to  me  to  be, 
that  to  some  extent  these  papers  must  be  made  available  to  the 
petitioner. 

^i>ri/ 20.      The  Vice- Chancellor  : 

The  law  of  the  Court,  as  I  stated  at  the  conclusion  of  the  argu- 
ment, is  perfectly  settled ;  that,  if  a  party  discharges  his  solicitor 
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by  his  own  arbitrary  act,  be  cannot  obtain  from  that  solicitor  even  Griffiths 
an  inspection  of  papers  in  bis  hands,  much  less  a  delivery  of  them  grikfithr. 
up  for  the  purposes  of  the  cause,  without  paying  the  solicitor's  bill. 
If,  on  the  other  hand,  the  client  is  discharged  by  the  solicitor,  the 
rule  is  the  other  way.  It  is  unquestionably  clear  in  that  case,  that 
the  client  has  a  right  to  have  an  inspection  of  the  papers  to  an 
extent  necessary  to  enable  him  to  carry  on  the  cause  in  a  convenient 
manner, — "with  as  much  ease  and  celerity,"  to  use  Lord  Eldon's 
expression  in  Colegrave  v.  Manley  (i),  as  if  the  solicitor  had  not  dis- 
charged him.  According  to  the  earlier  cases,  it  appears  to  have 
been  held,  that  all  *which  the  client  was  entitled  to  was  the  inspec-  [  *^^^  J 
tion  of  the  papers  in  the  hands  of  the  solicitors.  In  the  case  of 
Colegrave  v.  Manley,  an  order  was  made,  which  in  terms  gave  the 
client  who  was  discharged  by  his  solicitor  the  possession  of  the 
documents,  undertaking  to  return  them  to  the  first  solicitor.  Not- 
withstanding that  case,  it  was  not  until  Heslop  v.  Metcalfe  (2),  that 
the  point  was  considered  to  be  settled,  that  the  client  would  have  a 
right  to  the  possession  of  the  documents  upon  an  undertaking  to 
return  them.  In  the  latter  case,  Lord  Gottenham,  referring  to 
Colegrave  v.  Manley,  said,  that  the  principle  was,  that  the  client  must 
be  able  to  carry  on  his  case  with  the  same  ease  and  celerity,  and  as 
little  expense,  after  his  solicitor  had  discharged  himself,  as  before ; 
and  he  made  an  order  in  the  terms  asked  by  this  petition.  I  do 
not  understand  Lord  Gottenham  to  have  laid  down  an  absolute  rule 
with  regard  to  the  form  of  the  order,  but  only  to  have  held,  that 
the  mere  circumstance  of  the  change  of  the  solicitor  is  not  to  be 
made  the  occasion  of  depriving  the  client  of  those  facilities  for  the 
conduct  of  the  suit,  which  he  had  before  the  connexion  between 
him  and  his  solicitor  was  dissolved;  and  upon  this  principle  the 
Court  will  make  such  an  order  as  prima  facie  appears  to  be  the 
most  beneficial  to  the  client,  not  disregarding  the  protection  of  the 
solicitor,  and  the  order  would  commonly  be  as  in  Heslop  v.  Metcalfe, 
unless  it  be  shown  by  the  solicitor  that  the  delivering  up  of  the 
papers  is  practically  unnecessary. 

The  question  is  brought  to  this,  whether  I  am  to  consider  Messrs. 
Gregory  and  Gook  not  as  discharged  by  their  client,  but  as  discharging 
themselves,  in  which  case  the  order  will  be  in  the  terms  of  the 
prayer  of  the  petition.  Now,  if  I  am  to  look  at  the  case  upon 
principle,  *it  seems  impossible  to  entertain  a  doubt  upon  it.  The  [  *594  ] 
retainer  in  this  case  was  given  to  the  two  partners.     The  affidavits 

(1)  24  E.  R.  83  (1  T.  &  R.  402).  (2)  45  R.  E.  248  (3  My.  &  Cr.  183). 
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Gbiffiths  on  the  part  of  the  solicitors  in  terms  state  that  fact.  It  appears 
GRIFFITH&  that  the  two  did  to  some  extent  act  in  the  business  of  the  cause,  but 
unquestionably  Mr.  Gregory  was  the  acting  solicitor.  Of  that  there 
is  no  doubt.  In  a  letter  in  which  he  recommended  Mr.  Cook  as  a 
man  of  talent,  and  one  who  could  be  safely  trusted  to  carry  on  the 
cause,  he  took  credit  to  himself  for  having,  as  he  says,  '*  with  great 
labour  and  much  anxiety,  got  the  whole  of  it  up."  I  do  not,  how- 
ever, think  this  material  to  the  application,  for,  if  the  retainer  was 
given  to  the  two,  and  one  thinks  proper  to  retire,  I  think  the 
principle  of  law  is  the  same,  whether  the  retiring  or  the  continuing 
partner  happened  to  be  more  or  less  conversant  with  the  particular 
business.  I  notice  it  only  to  show  how  important  it  is  that  the 
principle  should  be  observed.  It  often  happens  that  a  partner 
retiring  assigns  his  business  to  a  clerk  in  whom  he  has  great 
confidence,  but  in  whom  his  clients  may  have  no  confidence  what- 
ever ;  or  a  party  may  have  continued  his  business  with  a  firm  of 
more  than  one  partner,  solely  from  the  confidence  he  had  in  an  elder 
partner,  or  member  of  the  firm,  whom  he  has  always  trusted.  If 
that  partner  might  retire,  and  insist  that  the  person  whom  he  had 
taken  into  the  business,  or  the  partners  who  were  left  in  the 
business,  but  whom  the  client  had  not  trusted,  should  alone  have 
the  conduct  of  that  client's  affairs,  it  would  enable  him  materially 
to  alter  the  relation  of  the  parties,  without  the  consent  of  the  party 
most  interested.  It  seems  to  me,  the  agreement  between  the  two 
solicitors,  that  the  partnership  shall  be  dissolved,  being  made  for 
their  own  benefit  without  any  communication  with  their  client,  the 
moment  one  of  them  retires  he  has  discharged  himself,  and  the 
relation  of  attorney  and  client  is  dissolved  between  .them.  Now 
[  •sgo  ]  *in  this  case  Mr.  Gregory  discharged  himself,  and  thereupon  the 
retainer  which  was  given  to  the  two  is  gone  altogether,  and  the 
client  is  left  at  liberty  either  thenceforward  to  employ  the  continuing 
partner,  or  to  take  a  new  solicitor.  In  either  case  it  is,  in  substance, 
a  new  retainer.  Upon  principle,  as  I  have  said,  I  have  no  doubt 
upon  the  subject.  If,  instead  of  considering  it  on  principle,  I  refer 
to  what  Lord  Eldon  said,  in  Cholmondeley  v.  CUnton(i),  it  is 
impossible  not  to  see  that  it  was  his  opinion  also.  He  is  represented 
as  saying,  in  effect,  that  the  better  course  for  the  client  was  to 
continue  to  employ  the  partner  who  remains  ;  yet  the  whole  of  his 
reasoning  shows,  that  in  such  a  case  he  considered  the  solicitors  to 
have  discharged  themselves,  and  not  to  have  been  discharged  by 
(1)  13  R.  B.  190—191  (19  Ves.  273). 
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their  client,  and  that  the  client  has,  in  trath,  to  give  a  new  retainer.  Gbifpiths 
In  Re  Sinith  (i).  Lord  Lanodale  held  that  Smith  had  so  acted  as  gbiffiths. 
make  it  impossible  that  his  client  in  the  country  could  trust  him 
any  longer;  and,  as  it  was  by  the  act  of  Smith  that  the  other  parties 
were  obliged  to  discharge  him,  that  he  must  be  considered,  for  the 
purposes  of  the  application,  to  have  discharged  himself,  and  his  lien 
be  dealt  with  accordingly.  Red/earn  v.  Sowerby  (2)  is  an  important 
case:  there  the  solicitor  died,  and  the  question  was,  whether  the 
client  must  pay  the  bill  of  costs  before  he  obtained  possession  of  the 
papers.  And  Lord  Eldon  takes  this  distinction  :  he  says,  the  pro- 
ceedings are  stayed  by  the  act  of  God,  and  not  by  any  default  of  the 
party,  and  he  could  not  say  that  the  client  could  take  the  papers  out 
of  the  hands  of  the  solicitor's  representatives  without  first  discharging 
the  lien, — indirectly  affirming  the  proposition,  which  indeed  common 
sense  would  dictate,  that  where  the  connexion  is  broken  off  by  the 
voluntary  act  of  the  solicitor,  the  Court  will  *hold  that  the  solicitor  [  •596  ] 
discharges  himself ;  which  is,  in  truth,  the  obvious  effect  of  his  act. 
Being  therefore  of  opinion,  upon  principle,  that  the  retirement  of 
Mr.  Gregory,  in  this  case,  had  the  effect  of  discharging  himself  and 
Mr.  Cook  as  solicitors  in  this  cause,  and  thinking  that  this  opinion 
is  also  supported  by  the  authorities,  so  far  as  they  go,  although  I 
can  find  do  case  which  is  precisely  similar,  I  must  hold  that 
Mr.  Fallowfield  is  entitled  to  the  benefit  of  the  rule  applicable  where 
the  relation  of  solicitor  and  client  is  terminated  by  the  act  of  the 
solicitor,  and  that,  therefore,  he  is  entitled  to  have  the  papers 
delivered  up  to  the  new  solicitor,  upon  the  terms  mentioned  in  the 
prayer  of  the  petition. 

THORP   V.   OWEN  (3).  i843. 

(2  Hare,  607—617 ;  S.  C.  12  L.  J.  Ch.  417 ;  7  Jur.  894.)  ^,^^"^  3^^6, 

25. 
A  testator,  by  his  will,  desired  that  every  thing,  during  the  life  of  his       j„^  12, 

wife,   should  remain  as  it  was,  for  her  use  and  benefit ;  and  after  her  

decease  he  gave  his  real  estate  to  his  male  heir,  and  his  personal  estate  to  Wig  bam, 

his  children  ;  adding,  that  he  gave  the  above  devise  to  his  wife,  that  she  ^'^''^' 

might  support  herself  and  her  children  according  to  her  discretion,  and  for  [  607  ] 
that  purpose. 

Held,  that  the  widow  took  an  absolute  interest  for  her  life  in  the  real 
and  personal  estate. 

The  suit  was  brought  to  determine  the  construction  of  a  will, 
which  was  in  the  following  words :    *'  This  is  the  last  will  and 

(1)  5d  B.  R.  88  (4  Beav.  315).  (3)  In  re  Booth  [1«94]  2  Ch.  282; 

(2)  18  R,  B.  31  (1  Swanst.  84).  63  L.  J.  Ch.  560.  . 
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Thorp  testament  of  me,  Henry  Owen,  of  &c.  I  desire  every  thing  to 
OwKN.  remain  in  its  present  position  during  the  lifetime  of  my  wife,  for 
her  use  and  benefit ;  and  after  her  decease  I  devise  my  real  estate 
to  my  then  male  heir  and  his  heirs  in  strict  tail  male,  and  I  wish 
my  personal  estate  to  be  then  equally  divided  among  all  my  children ; 
and  I  appoint  my  friends  James  Bridger  and  his  brother  George 
Bridger,  both  of  &c.,  my  executors,  hereby  revoking  all  former  and 
other  wills,  and  declaring  this  only  to  be  my  last  will  and  testament, 
dated  the  26th  day  of  June,  1841.  I  give  the  above  devise  to  my 
wife  that  she  may  support  herself  and  her  children  according  to  her 
discretion,  and  for  that  purpose.*' 

The  testator  died  on  the  same  day,  leaving  his  widow  and  eleven 
children — five  males  and  six  female^ — surviving.  The  eldest  son 
was  at  that  time  upwards  of  thirty,  and  the  youngest  child  about 
ten  years  of  age:  several  of  the  children  were  married  in  the  lifetime 
of  the  testator. 

The  executors  named  in  the  will  renounced  probate,  and  letters 
of  administration  with  the  will  annexed  were  granted  to  the  widow. 
[  608  ]  The  bill  was  filed  by  the  greater  part  of  the  children,  and  the 

husbands  of  the  married  daughters,  against  the  widow,  the  heir-at- 
law,  and  the  other  children  of  the  testator,  and  prayed  the  execution 
of  the  trusts  of  the  will,  and  a  declaration  of  the  rights  of  the  parties. 
At  the  hearing  of  the  cause,  the  common  inquiries  with  respect  to 
the  family  and  the  accounts  of  the  estate  were  directed.  The  cause 
now  came  on  for  further  directions. 

Mr.  Roupell  and  Mr,  Lindselly  for  the  plaintiffs,  contended  that 
the  widow  was  a  trustee  of  the  income  of  the  real  and  personal 
estate  during  her  life,  for  the  benefit  of  herself  and  all  the  children, 
either  in  equal  shares  or  in  such  proportions  as  the  Court  might 
determine,  having  regard  to  their  relative  necessities,  and  that  the 
widow  had  a  discretion  only  in  respect  of  the  application  of  the 
shares  of  the  children  during  their  infancy. 

Mr.  Walker,  Mr.  Koe,  and  Mr.  Trotter,  for  the  defendants 
having  substantially  the  same  interests  as  the  plaintiff. 

Mr.  Tinney  and  Mr.  Stinton  for  the  widow : 

If  it  be  admitted  that  the  widow  takes  the  property  during  her  life 
charged  with  the  maintenance  of  the  children,  that  obligation  must 
be  confined  within  some  definite  limits  ;  it  must  be  confined  to  the 
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maintenance  of  the  children  during  their  infancy,  or,  at  the  atmost,       Thobp 
during  the  time  they  continue  to  form  part  of  the  household  of  their       owbn. 
mother.     The  mode  in  which  the  children  are  entitled  to  participate 
in  the  estate  must  be  such  as  to  admit  of  the  exercise  of  the  mother's 
discretion  in  the  "^application  of  it  for  their  use.    If  the  income       [  *60u  ] 
should  be  divided  amongst  all  the  children,  whether  married  and 
settled  in  life,  or  what  is  termed  ^'foris  familiated,"  or  not,  it  ceases 
to  be  a  fund  for  the  support  of  the  widow  and  children,  according 
to  her  discretion.     The  meaning  as  well  as  the  intention  of  the 
bequest  evidently  is,  that  the  mother  shall  take  the  income  for  the 
maintenance  of  her  household,  the  testator  relying  upon  her  to 
afford,  by  that  means,  a  home  and  support  for  her  children  forming 
part  of  that  household. 

[The  principal  cases  cited  are  referred  to  in  the  judgment.] 

The  Vice-chancellor,  after  stating  the  will : 

Several  of  the  children  of  the  testator  and  of  the  defendant,  his 
wife,  were  minors  at  the  time  of  his  death ;  all  the  minors  have 
since  been  maintained  by  the  widow,  and  the  only  question  argued 
before  me  was,  whether  the  adult  children,  male  or  female,  either 
living  at  home  or  foris  familiated,  were  entitled  to  participate  in  the 
income  which  was  given  to  the  wife  for  life. 

Two  points  were  conceded  in  the  argument  on  the  part  of  the 
widow :  first,  that,  according  to  the  true  construction  *of  the  will,  [  *6io  ] 
a  trust  is  declared  in  favour  of  the  children  of  the  testator,  whether 
during  infancy  or  not  is  another  question,  but  that  a  trust  is 
declared,  excluding  the  widow  from  an  absolute  interest  in  the 
property  for  life :  secondly,  that,  notwithstanding  the  indefinite 
character  of  the  trust  with  respect  to  the  amount  to  which  the 
children  are  to  participate  in  the  life  interest  of  the  widow,  the 
Court  might  execute  such  a  trust  in  favour  of  adults  as  well  as 
of  infants.  It  was,  however,  argued,  that  the  support  of  the 
children  during  their  minorities,  and  nothing  more,  was  contem- 
plated by  the  will.  Supposing  a  trust  to  be  declared,  the  latter  of 
the  two  concessions,  was,  I  think,  unavoidable  upon  the  authorities. 
Whatever  difficulties  might  originally  have  been  supposed  to  exist 
in  the  way  of  a  court  of  equity  enforcing  a  trust,  the  extent  of  which 
was  unascertained,  the  cases  appear  clearly  to  decide  that  a  court  of 
equity  can  measure  the  extent  of  interest  which  an  adult  as  well 
as  an  infant  takes  under  a  trust  for  his  support,  maintenance, 
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Thorp       advancement,  provision,  or  other  like  indefinite  expression,  applicable 

Ow^BN.  ^  ^  ^^^^  larger,  confessedly,  than  the  party  entitled  to  the  support, 
maintenance,  or  advancement  can  claim,  and  some  interest  in  which 
is  given  to  another  person.  If  that  is  to  be  altered,  it  should  not 
be  by  any  but  the  highest  branch  of  the  Court.  I  may  mention  on 
this  point.  Broad  v.  Sevan  {i)^  WethereU  v.  Wihon  {2),  Woods  \\ 
Woods  (S),  Pride  v.  Fooks(^),  Jubber  v.  Jubber{6),  Kilvington  v. 
Gray  (6),  Soames  v.  Martin  (7),  Gilbert  v.  Bennett  (8).     *     ♦     ♦ 

[  611  ]  Now,   with   respect  to   the  first  concession,  that  a  trust  was 

declared,  and  that  the  widow  could  not  claim  the  absolute  interest 
during  her  life,  I  was  not  satisfied  at  the  time  of  the  argument  that 
the  counsel  for  the  widow  had  not  paid  a  greater  degree  of  deference 
to  the  language  of  some  modern  cases  than  the  learned  Judges  by 
whom  those  cases  were  decided  would  claim  in  favour  of  their  own 
decisions.  The  case  is  one  of  a  class  respecting  which  it  is  perhaps 
to  be  expected  that  an  apparent  discrepancy  would  exist  in  the 
decisions,  a  discrepancy,  however,  which  might  be  attributed  not 
to  any  difference  of  opinion  as  to  the  principle  which  should  govern 
the  cases,  but  only  on  the  manner  of  applying  admitted  principles. 
I  doubt  whether  the  concession  ought  to  have  been  made. 

The  cases  should  be  considered  under  two  heads :  first,  those  in 
which  the  Court  has  read  the  will  as  giving  an  absolute  interest  to 
the  legatees,  and  as  expressing  also  the  testator's  motive  for  the 
gift ;  and,  secondly,  those  cases  in  which  the  Court  has  read  the 
will  as  declaring  a  trust  upon  the  fund,  or  part  of  the  fund,  in  the 
hands  of  the  legatee.  A  legacy  to  A.  the  better  to  enable  him  to 
pay  his  debts  expresses  the  motive  for  the  testator's  bounty,  but 
certainly  creates  no  trust  which  the  creditors  of  A.  could  enforce  in 
this  Court ;  and,  again,  a  legacy  to  A.  the  better  to  enable  him  to 
maintain,  or  educate  and  provide  for,  his  family  must,  in  the 
abstract,  be  subject  to  a  like  construction :  it  is  a  legacy  to  the 
individual,  with  the  motive  only  pointed  out.  This  is  very  clearly, 
and  in  my  opinion  very  correctly,  laid  down  by  the  Vicb-Chancellor 
in  the  late  case  of  Benson  v.  Whittam  (9) ;  and  the  cases  of  Andrews  v. 

[  ♦612  ]  Partington  (lo),  *  Brown  v.  Casamajor  (ll)  and  Hammond  v.  Neame  (12) 
illustrate  the  same  principle.      At  the  same  time,  a  legacy  to  a 

(1)  25  R.  R.  123  (1  Russ.  511,  w.)-  0)  ^^  R-  ^'  249  (10  Sim.  287). 

(2)  44  R.  R.  27  (2  Keen,  80).  (8)  50  R.  R.  268  (10  Sim.  371). 

(3)  43  R.  R.  214  (1  My.  &  Cr.  401).  (9)  35  R.  R.  113  (5  Sim.  22). 

(4)  50  R.  R.  227  (2  Beav.  430).  (10)  2  Cox,  223. 

(5)  47  R.  R.  291  (9  Sim.  503).  (11)  4  Ves.  498.  See  35  R.  R.  p.  116. 
^6j  50  R.  R.  250  (10  Sim.  298),  (12)  18  R.R.  15  (I  Swanst.  35). 
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parent  upon  trust  to  be  by  him  applied,  or  in  trust,  for  the  main-  Thobp 
tenance  and  education  of  his  children,  will  certainly  give  the  qwbn. 
children  a  right  in  a  court  of  equity  to  enforce  their  natural 
claims  against  the  parent  in  respect  of  the  fund  on  which  the 
trust  is  declared.  And  a  similar  rule,  as  I  have  already  observed, 
has  prevailed  in  favour  of  adult  cestui  que  trusts,  notwithstanding 
the  difficulty  of  measuring  the  amount  of  interest  in  those  cases. 

It  is,  I  am  aware,  difficult  to  reconcile  all  the  decisions  on  cases 
of  this  nature,  but  although  those  decisions  may  not  appear  recon- 
eileable  with  each  other,  I  am  satisfied  that  the  learned  Judges  by 
whom  they  have  been  pronounced  did  not  mean  to  disregard  the 
distinction  I  have  noticed,  or  in  any  way  to  break  in  upon  it.  The 
difference  has  arisen  in  the  different  modes  of  applying  admitted 
principles.  In  Raikes  v.  TFard(i),  and  Crockett  v.  Crockett  {2),  I 
thought,  and  still  think,  a  trust  was  declared  as  well  as  a  motive 
expressed;  and  I  am  satisfied  that  neither  Lord  Gottbnham  in 
Woodsy.  Woods,  nor  Lord  Langdjilb  in  WethereUv.  Wilson,  intended 
to  negative  the  distinction  to  which  I  have  adverted. 

I  do  not  at  present  give  any  opinion  upon  the  question,  whether 
the  direction  in  this  will  is  confined  to  minority  or  not.  Mr,  Tinney 
argued,  with  force  which  appeared  to  me  almost  irresistible,  that  the 
obvious  intention  was,  that  the  widow  should  have  the  spending  of 
*her  life  income  in  one  establishment.  Supposing  a  child  were  willing  [  *6i3  ] 
to  reside  with  the  mother,  and  no  reasonable  objection  could  be 
urged  against  it,  the  testator  having  directed  that  every  thing  should 
remain  as  it  was,  whether  the  Court  would  in  that  case  allow  the 
widow  arbitrarily  to  refuse  support  to  such  child  merely  because  he 
or  she  had  attained  the  age  of  twenty -one,  is  one  question ;  but 
it  does  appear  to  me  to  be  another  and  a  serious  question,  whether, 
if  a  son  or  daughter  chooses  to  marry,  and  become  foris  familiated, 
leaving  the  house  of  the  widow,  and  perhaps  having  a  family,  in 
that  case,  the  intention  of  the  testator,  expressed  in  this  will, 
requires  that  the  widow  should  apportion  a  certain  part  of  her 
income  for  the  benefit  of  such  son  or  daughter ;  whether,  in  such 
circumstances,  she  should  no  longer  spend  her  income  in  one  estab- 
lishment, but  divide  it  into  as  many  different  incomes  as  there  are 
children,  possibly  not  giving  enough  for  their  support  to  any,  and 
not  leaving  enough  for  her  own  support.  The  question  is,  whether 
the  testator  did  not  mean  to  leave  it  entirely  to  the  natural 
affection   of    the    mother  to    provide    for    the    children    during 

(1)  58  R.  B.  131  (1  Hare,  445).  (2)  58  E.  B.  135  (1  Hare,  451). 
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Thobp       her  life,  afterwards  giving  the  property  to  them,  as  in  fact  he 

Owen.        has  done. 

Having  considered  the  authorities  on  the  subject,  it  is  impossible 
but  that  I  should  have  formed  an  opinion  on  this  case.  It  appears 
to  me,  that  if  I  decide  the  case  on  the  question  of  the  adult  or 
infant  maintenance  alone,  it  might  be  open  to  an  appeal,  the 
expense  of  which  may  perhaps  be  saved  to  the  parties,  by  giving 
all  the  reasons  that  occur  to  me,  as  the  grounds  of  my  decision. 
If  the  counsel  for  the  widow  should  think  the  authorities  on  the 
question,  whether  the  gift  creates  an  absolute  interest  or  a  trust,  do 
not  govern  the  present  case,  I  should  prefer  to  hear  them,  and 
also  the  counsel  for  the  plaintiffs,  upon  that  point  alone.    My 

[  *614  ]  ^object  is,  that  my  decision  may  be  satisfactory  to  the  parties,  and 
that,  so  far  as  possible,  they  may  be  relieved  from  the  necessity  and 
expense  of  discussing  this  question  elsewhere. 

June  12.  The  case  was  again  argued  by  Mr.  RoupeU  and  Mr.  Lindsell, 

for  the  plaintiffs,  and  Mr.  Tinney  and  Mr.  Stinton^  for  the  widow. 
[In  addition  to  the  cases  mentioned  in  the  judgment,  they  cited 
Meredith  v.  Heneage  (i).  Cape  v.  Cape  (2),  Stuhbs  v.  Sargon  (3),  Ford  v. 
Fowler  {4) f  Knight  v.  Knight  (5),  and  other  cases.] 

The  Vicb-Chancbllor  : 

I  am  satisfied  that,  however  long  this  case  may  be  under  con- 
sidera-tion,  there  would  be  still  some  doubt  upon  it  with  reference 
to  the  authorities.  I  cannot,  however,  doubt  the  principle  laid 
down  by  the  Vicb-Chancbllor  in  Benson  v.  Whittam;  it  is  plain 
to  common  sense  that  the  law  must  be  as  it  is  there  explained.  If 
you  give  property  to  persons  to  accomplish  an  object,  increasing 
their  funds  so  that  they  might  be  the  better  able  to  do  it,  that  b, 
in  point  of  fact,  a  gift  to  them,  and  there  is  no  trust  which  others 
can  enforce.  And  I  think  those  cases  of  BushneU  v.  Parsons  (a), 
Hammond  v.  Neame,  BurreJl  v.  Burrell  (7),  Andrews  v.  Partington^ 
[  *6i5  ]  *and  others,  are  all  cases  in  support  of  the  same  proposition,  and 
recognising  the  principle  with  great  clearness.  A  great  number  of 
these  cases  might  be  cited,  but  I  will  not  go  through  them ;  the 
principle  cannot  be  at  all  doubted,  although  Judges  may  differ  as 
to  the  mode  of  applying  it.     I  think  it  equally  clear,  if  property  be 

(1)  27  E.  E.  243  (1  Sim.  566).  (4)  52  E.  E.  72  (3  Beav.  146). 

(2)  47  R  E.  458  (2  Y.  &  C.  Ex.  Eq.  (5)  52  E.  E.  74  (3  Beav.  148). 
543).  (6)  Prec.  Chan.  218. 

(3)  44  E.  E.  250  (3  My.  &  Cr.  508,  (7)  Amb.  660. 
513). 
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given  to  a  parent  upon  trast  to  maintain  herself  and  her  children,  Thorp 
that,  although  she  takes  a  beneficial  interest,  and  though  to  some  owek. 
extent  there  is  an  uncertainty  as  fo  the  quantum  she  is  bound  to 
apply,  it  is  impossible  for  me  to  hold  that  the  cases  do  not  decide 
that  the  Court  will  find  the  means  of  measuring  the  extent  of  the 
children's  interest.  The  only  question  here  is,  under  which  of  the 
two  principles  I  am  to  say  that  this  case  falls ;  at  the  same  time  I 
agree  with  the  argument,  that  if  the  expression,  that  the  gift  is 
to  support  the  children,  extends  to  the  support  of  the  children 
throughout  the  whole  of  their  lives,  in  the  various  situations  that 
may  arise,  the  impossibility,  I  may  almost  say,  of  measuring  the 
gift  to  each  child  by  any  rule  to  be  laid  down  by  a  court  of  justice, 
is — in  a  case  where  there  is  no  trust  excluding  the  mother  from 
taking  whatever  she  is  not  obliged  to  part  with — a  strong  argument 
against  holding  that  the  expressions  which  refer  to  the  children 
were  meant  to  create  a  trust  binding  on  her.  Lord  Eldon's  language, 
in  the  cases  of  Morice  v.  The  Bishop  of  Durham  (i),  Wright  v. 
Atkyna  (2),  and  the  other  cases  referred  to,  goes  to  show  that  where 
words  of  trust  are  not  used  so  imperatively  as  to  exclude  the 
legatee  from  taking  any  thing  beneficially,  there  the  difficulty  of 
ascertaining  how  much  that  legatee  was  bound  to  give  away  is  a 
strong  argument  against  construing  the  gift  to  be  a  trust.  If  it  be 
a  clear  case  of  trust,  then  it  appears  to  me,  on  the  ^authorities,  [  *6i6  ] 
that  the  Court  has  held  that  the  trust  shall  not  in  the  case  of 
children  be  void,  but  that  it  will  find  the  means  of  ascertaining  how 
much  the  parties  to  be  benefited  are  to  take.  It  was  on  that  ground 
I  went  in  the  cases  of  Raikes  v.  Wai'd  and  Crockett  v.  Crockett.  In 
those  cases  the  gift  was  made  in  terms  which  obliged  the  legatee  to 
give  something  to  the  children.  If  it  is  not  in  such  terms,  of  course 
there  is  no  trust  to  exclude  the  legatee. 

I  considered  this  case  very  much  in  private,  before  I  called  for 
the  second  argument,  and  the  conclusion  to  which  I  have  come  is, 
that  the  words  of  this  will  import  a  gift  to  the  mother  for  life,  and 
that  afterwards  the  personal  estate  is  to  go  to  the  testator's 
children,  and  the  real  estate  to  his  heir-at-law.  The  testator  adds 
to  the  gift  an  explanation  which  appears  to  me  merely  to  express 
what  actuated  his  mind  in  the  gift.  He  trusts  to  the  affection  of 
the  mother  towards  her  children,  and  says,  "  I  have  given  to  her 
this  large  provision,  in  order  that  she  may  be  able  to  support  her 
children  during  her  life."     The  gift  is  to  her,  and  the  support  is  to 

(1)  7  R.  R.  232  (10  Ves.  534).  (2)  24  B.  E.  3  (T.  &  Euas.  157). 
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tr. 
OWKN. 


[  ♦617  ] 


be  administered  according  to  her  discretion.  I  do  not  deny  that 
the  will  may  be  construed  another  way,  you  may  construe  it  thus : 
*'  I  give  it  to  my  wife  for  the  purpose  of  being  applied  by  her  in 
the  support  and  maintenance  of  the  children;"  but  the  words  are 
equally  consistent  as  importing,  ''  I  give  it  to  her  that  she  may  be 
able  to  support  her  children.*'  I  cannot  see  anything  in  the 
mere  words  used  in  that  particular  part  of  the  will,  which  leads 
one  way  rather  than  the  other ;  but  I  am  satisfied,  from  the  language 
of  the  whole  will,  that  the  gift  is  to  her,  to  be  applied  according  to 
her  discretion.  The  absence  of  any  expression  excluding  the  wife 
from  taking,  and  the  moral  impossibility  that  any  court  of  justice 
can  measure  *the  suggested  bounty  of  the  testator,  in  favour  of  all 
the  children,  in  every  possible  state  of  circumstances,  are  grounds 
on  which  it  appears  to  me  I  ought  to  decide  that,  in  this  case,  the 
widow  is  not  controlled  by  any  equitable  interest  in  the  children. 

I  confess  I  have  the  less  regret  in  coming  to  this  conclusion, 
because,  so  far  as  respects  the  maintenance  of  the  children  during 
their  minority,  there  appears  to  be  no  practical  reason  for  deciding 
the  case  one  way  rather  than  another,— all  such  children  having, 
in  fact,  been  maintained,  and  being  still  maintained,  by  the  widow. 
With  regard  to  the  other  children  the  difficulty  of  applying  the 
fund  in  many  cases  which  may  arise,  or  be  suggested,  is  such  that 
I  can  hardly  see  any  way  of  effecting  it.  The  best  legal  conclusion 
I  think  is  this :  The  testator  has  given  the  property  to  his  wife 
absolutely,  during  her  life,  and  in  order  that  the  children  may  not 
suppose  that  they  have  been  overlooked  during  that  time,  the 
testator  tells  them  his  reason  for  giving  the  property  to  the  mother. 
I  think,  therefore,  that  the  construction  of  the  will  is,  that  the 
widow  takes  the  property  absolutely  for  her  life(i). 


1843. 
jl/iiy  8,11,  29. 

WlOBAM, 

V.-C. 

[  62^  ] 


WEATHERBY   v.   ST.   GIORGIO. 

(2  Hare,  624—630 ;  S.  C.  12  L.  J.  Ch.  412 ;  7  Jur.  717.) 

A  testator  directed  his  debts  to  be  paid,  and  appointed  executors  in 
England,  and  other  executors  in  Italy,  directing  the  English  executors 
to  transmit  the  residue  to  the  Italian  executors,  and  bequeathing  such, 
residue  amongst  classes  of  persons  alleged  to  reside  in  Italy :  Held,  that 
the  sum  to  be  paid  over,  being  the  residue,  after  payment  of  debts,  the 
Italian  executors  must  be  regarded  as  simply  trustees  of  that  fund,  and  not 
as  executors  holding  it  charged  with  debts ;  and  that  therefore  inquiries 


(1)  See  Lonymore  v.  Elcum,  60  E.  E.  192  (2  Y.  &  C.  C.  C.  363). 
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must  be  directed  to  ascertain  the  persons  beneficially  entitled  to  the  fund  Wbathebby 
under  the  bequest.  «• 

Held  also,  that  where  a  trust  fund  is  to  be  administered  under  the  direc-    "'^'  Gioboio. 
tion  of  the  Court,  the  general  rule  requiring  the  cestuis  que  trust  to  be 
parties,  is  applicable  to  foreign  trustees  and  cestuis  que  trust,  residing  out 
of  the  jurisdiction,  unless  a  special  case  of  difficulty  or  inconvenience 
in  the  application  of  the  rule  be  shown. 

John  St.  Giorgio,  a  native  of  Italy,  by  his  will,  dated  in  March, 
1888,  after  directing  all  his  debts  and  funeral  and  testamentary 
expenses  to  be  paid  as  soon  as  conveniently  might  be,  appointed 
Weatherby,  the  plaintiff,  and  W.  S.  Lewis,  executors  of  his  will,  so 
far  as  related  to  his  property  in  England  and  Ireland,  and  else- 
where, (except  in  Italy),  and  Doctor  Francesco  Giceri  and  Signior 
Advocato  Giuseppe  Montanara,  of  Milan,  executors  of  his  will,  so 
far  as  related  to  his  property  in  Italy,  and  not  elsewhere,  and  after 
giving  certain  legacies,  the  testator  gave  and  bequeathed  unto 
Lewis  and  the  plaintiff  the  residue  of  his  estate  and  effects  in 
England  and  Ireland,  or  elsewhere,  (except  in  Italy  as  aforesaid), 
upon  trust,  as  to  certain  parts  thereof,  for  his  son  John  Nathaniel 
St.  Giorgio,  and  the  children  of  his  said  son  as  therein  mentioned. 
And  (after  payment  of  the  legacies  bequeathed  by  any  codicil  he 
might  make)  the  testator  directed  his  said  executors  in  England  to 
transmit  the  residue,  and  every  part  thereof,  to  his  said  executors 
in  Italy,  to  be  by  them  jointly  disposed  of,  together  with  all 
property  and  effects  that  he  should  possess  in  Italy,  or  be  entitled 
to  at  the  time  of  his  decease,  amongst  all  and  every  his  ^nephews  [  *625  ] 
and  nieces,  the  children  of  his  late  sisters  Annunziata  De  Micheli 
and  Teresa  Clorbetta,  who  should  be  living  at  his  decease,  or  the 
husbands  or  wife  of  such  of  them  respectively  as  should  be  then 
dead,  without  leaving  issue  then  living  or  born  in  due  time  after- 
wards, to  be  equally  divided  between  them  in  equal  proportions  as 
tenants  in  common,  and  if  but  one  such  child,  husband,  or  wife,  to 
pay  the  whole  to  such  only  child,  husband,  or  wife,  subject  to  the 
proviso,  that  if  there  should  at  his  decease  be  living  any  child  or 
children  of  his  said  nephews  or  nieces  who  should  have  died  in  his 
lifetime,  then,  that  the  share  of  such  deceased  parent  in  such 
residue  should  be  paid  to  his  or  her  child  or  children  in  equal 
portions. 

The  testator  made  a  codicil  to  his  will,  of  the  same  date,  by 
which  he  gave  certain  legacies.  He  made  a  second  codicil,  dated 
the  16th  of  March,  1888,  whereby  he  bequeathed  certain  debts 
and   securities  to   his   said  son,  in  trust  for  his  grandchildren. 
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Wbathebby    Subsequently,  in  the  same  year,  the  testator  left  England,  where  he 

St.  Giorgio,   had  resided,  and  returned  to  Monza,  in  Lombardy.    He  there  made 

several  other  codicils  to  his  will,  in  the  Italian  language,  bequeathing 

various  legacies.     The  translation  of  one  of  these,  dated  the  5th  of 

February,  1885,  was  as  follows  : 

'*  When  my  testament  in  London,  and  also  in  succession  my 
codicil  at  Milan,  shall  be  completely  fulfilled,  I  will,  that  all  the 
surplus  residue  be  given  to  the  descendants  of  my  sisters  per  stirpes, 
and  not  per  capita.  My  executor  shall  be  the  advocate,  Giuseppe 
Montanara,  whom  I  join  with  Doctor  F.  Ciceri,  of  Milan."  By  a 
later  codicil,  dated  in  March,  1888,  the  testator  gave  a  legacy  to  a 
charitable  institution  in  Monza. 
[  ♦626  ]  The  testator  died  at  Monza,  in  August,  1840,  leaving  *W.  S. 

Lewis,  the  plaintiff  Weatherby,  and  the  defendant  Giuseppe 
Montanara,  surviving.  Ciceri  died  in  the  lifetime  of  the  testator. 
Montanara  duly  published  and  proved  the  will  and  codicils,  and 
filed  the  same  of  record  in  the  Imperial  Boyal  Municipal  Court  of 
Monza,  and  sent  official  copies  to  the  plaintiff,  who  proved  transla- 
tions thereof  in  the  Ecclesiastical  Courts  in  England  and  Ireland. 
Lewis  renounced  probate. 

The  plaintiff  filed  the  bill  against  the  son  and  grandchildren  of 
the  testator,  and  Giuseppe  Montanara,  praying  that  the  estate 
might  be  administered,  and  the  trusts  of  the  will  and  codicils 
performed  under  the  direction  of  the  Court.  Montanara,  though 
out  of  the  jurisdiction,  appeared,  and  put  in  his  answer.  The 
cause  was  heard  on  the  24th  of  June,  1842,  and  by  the  decree  then 
made  it  was  referred  to  the  Master,  to  inquire  whether  Montanara 
was  the  duly  constituted  executor  or  representative  of  the  testator, 
so  far  as  related  to  his  property  in  Italy,  according  to  the  laws  in 
force  there ;  inquiries  were  also  directed  in  the  ordinary  form  with 
regard  to  the  children  of  the  testator's  sisters,  and  whether  they  or 
their  representatives  were  out  of  the  jurisdiction,  and  if  so, — the 
plaintiff  submitting  to  account,  the  usual  accounts  were  directed. 
The  inquiries  were  prosecuted  before  the  Master  only  on  the  first 
point,  on  which  the  draft-report  was  prepared,  finding  that  Mon- 
tanara was  the  duly  constituted  executor  or  personal  representative, 
as  to  the  property  in  Italy,  In  order  to  avoid  the  expense  of 
making  in  this  country  the  inquiries  as  to  the  families  of  the 
Italian  legatees,  Montanara,  before  taking  the  report,  presented 
his  petition  of  rehearing,  thereby  suggesting,  that,  as  such  executor 
and    legal  personal   representative  in  Italy,  he  was,  under  and 
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according  to  the  terms  and  fair  construction  of  the  will  and  codicils,  Wbathkbby 

entitled  to  ^receive  and  apply  in  Italy,  according  to  sach  will  and  st.  Gioboio. 
codicils,  the  testator's  estate  thereby  given  and  directed  to  be  paid       [  *627  ] 
to  him  for  the  purposes  therein  mentioned. 

Mr.  RoupeU  and  Mr.  O.  L.  Russell,  for  the  plaintiff,  submitted 
that  the  decree  was  right,  but  that  an  ibquiry  as  to  the  domicile  of 
the  testator  might  be  properly  added. 

Mr.  Koe  for  the  son  and  grandchildren  of  the  testator. 

Mr.  Tinney  and  Mr.  Rogers  for  the  defendant  Montanara : 

The  testator  has  appointed  a  person  to  administer  his  estate  in 
Italy,  and  he  has  directed  the  surplus  in  this  country  to  be  trans- 
mitted to  that  person.  What  prevents  this  from  being  done  ?  An 
artificial  rule  of  this  Court,  by  which  it  assumes  the  power  of 
executing  all  trusts  brought  within  its  direction.  But  is  not  this 
role  confined  to  cases  in  which  it  can  adequately  and  conveniently 
perform  the  office  of  trustee, — namely,  to  cases  where  the  objects 
of  the  trust  are.subjects  of  this  kingdom,  and  within  the  operation 
of  its  laws  ?  The  principle  upon  which  the  Court  acts  in  assuming 
the  administration  of  trusts,  is  foundejd  on  justice  and  convenience; 
but  the  difficulty  and  expense  of  undertaking  a  trust,  where  all  the 
tBcta  upon  which  the  Court  is  to  proceed,  and  the  law  by  which  it 
is  to  be  guided,  must  be  collected  by  inquiries  in  a  foreign  country, 
take  the  case  altogether  out  of  the  operation  of  that  principle.  If 
the  objects  of  the  testator's  bounty  were  simply  indicated,  and  no 
hand  interposed  ^as  the  medium  of  distribution,  the  Court  might  [  *628  ] 
have  no  alternative  but  that  of  administering  the  estate  amongst 
such  objects;  but  where  that  course  is  not  absolutely  necessary, 
and  where,  as  in  this  case,  there  is  a  foreign  executor,  the  Court 
will  not  undertake  that  office.  The  distinction  between  the  cases 
of  English  and  foreign  trusts  is  seen  in  the  cases  of  legacies  to 
foreign  charities,  which  the  Court  does  not  undertake  to  administer, 
but  merely  ascertains  the  hand  to  receive  the  legacy. 

[The  following  (among  other)  cases  were  cited :  Attomey-Oeneral 
V.  Lepine  (i),  Preston  v.  Lord  Melville  (2),  Emery  v.  HUl  (s),  Hail  v. 
Dewes  (4),  and  Thorp  v.  Owen  (6),] 

(1)  19  B.  R  55  (2  Swanst.  181).  (4)  23  B.  B.  27  (Jac  189). 

(2)  54  B.  B.  1  (8  a.  &  Fin.  1).  (6)  Ante,  p.  253. 

(3)  25  B.  B.  11  (1  Buss.  112). 
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Weathbubt    Thb  Yice-Chancellor  : 

r. 
St.  Giorgio.        The  testator  first  directs  all  his  debts  to  be  paid,  and  then  that 

^^y  ^^'  his  executors  in  England  shall  transmit  the  residue  to  his  executors 
in  Italy,  to  be  by  them  disposed  of,  together  with  all  his  property 
in  Italy,  among  certain  legatees.  It  is  clear,  therefore,  that  the 
fund  which  he  had  in  his  contemplation  was  the  residue  after  the 
debts  were  paid,  and  it  appears  to  me  impossible  to  escape  the 
conclusion  that  the  executors  in  Italy  must  be  taken  to  be  legatees 

[  •629  ]  in  trust.  I  am  now  called  upon  *to  decide  a  perfectly  abstract 
proposition.  The  rule  in  England  is,  that  if  property  is  given  to  a 
trustee  for  certain  cestui  que  trusts,  the  Court  will  pay  it  to  the 
cestui  que  trusts,  and  not  to  the  trustee.  If  I  were  not  to  follow 
that  rule  in  this  case,  I  should,  in  effect,  decide,  that  in  every  case 
where  there  is  a  direction  to  pay  money  to  a  foreign  trustee,  to  be 
by  him  paid  to  another  person,  that  such  other  person  is  not  a 
necessary  party  to  the  suit;  or,  in  other  words,  that  the  rule, 
which  is  applicable  in  England,  ceases  to  apply  where  the  trustee 
and  objects  of  the  trust  are  the  subjects  of  a  foreign  country,  and 
out  of  the  jurisdiction  of  the  Court.  There  is  nothing  at  present 
before  me  to  show  that  there  is  any  difficulty  in  this  case  to  justify 
a  departure  from  the  ordinary  rule :  at  the  same  time,  the  case 
must  be  open  to  the  same  observations  as  all  other  cases  are  with 
respect  to  parties, — that  wherever  a  great  practical  inconvenience 
arises  in  applying  the  general  rule,  there  the  Court  has  power  to 
relax  it,  in  order  to  prevent  that  which  was  laid  down  for  the 
purposes  of  justice  from  working  the  contrary ;  and  that  would 
no  doubt  be  the  case,  if,  where  a  small  property  had  to  be  divided 
among  a  great  number  of  foreigners,  all  the  cestuis  que  trust  were 
compelled  to  prove  their  right  in  the  Master's  office  in  England. 
I  must  continue  the  direction  for  inquiry  with  respect  to  the  parties 
abroad.  I  cannot  introduce  a  rule  different  from  that  which  pre- 
vails in  all  ordinary  cases,  without  seeing  that  there  is  in  truth 
some  particular  difficulty  in  following  it. 

I  endeavoured  at  first  to  adopt  the  argument  that  Montanara  and 
Ciceri  should  be  considered  as  strictly  executors ;  for  I  then  should 
have  had  less  difficulty  in  directing  the  money  to  be  paid  over  to 
them,  as  they  would  in  that  case  have  been  bound  to  pay  any  debts 

[  *630  ]  ^which  might  have  existed,  and  would  have  been  accountable  for  the 
residue :  but  it  is  admitted  that  the  debts  must  be  paid  in  this  country, 
and  the  executors  here  are  directed  to  pay  over  the  surplus  to  the 
executors  in  Italy.     It  is  therefore  a  payment  by  a  trustee  to  a  trustee. 
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I  mean  to  decide  nothing  beyond  what  I  am  forced  to  decide.     I  Weatherby 
only  abstain  from  deciding,  that  where  the  legatees  are  foreigners,  st.  GioRaio. 
the  rale  requiring  the  cestui  que  trusts,  to  whom  personally  the 
money  is  to  be  paid,  to  be  made  parties,  does  not  primd  facie  apply. 
The  case  is  different  from  that  of  a  charity  where  there  is  no 
direction  to  pay  personally. 

It  appears  to  me  that  much  difficulty  might  be  avoided  by 
Montanara  having  the  carriage  of  so  much  of  the  order  as  directs 
the  inquiries,  for  he  will  probably  be  in  a  condition  to  show  to  the 
Master  better  than  any  other  party  the  state  of  the  families,  and 
what  difficulties  there  are  in  following  out  the  order. 

(The  inquiries  proper  to  be  made  were  afterwards  considered  in       May  29. 
detail.) 
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IN   THE   QUEEN'S   BENCH. 


[2] 


18^2.       REG.  V.  Sir  MARTIN  AECHER  SHEE  and  Othebs(I). 

Aoc.  19.  ^    ^ 

1843.  (^  ^'  ^'  ^""^"^ ;  S.  C.  3  G.  &  D.  80 ;  12  L.  J.  M.  C.  53 ;  7  Jur.  810.) 

•^*'*-  ^8.  The  President,  Council  and  Members  of  the  Boyal  Academy  of  Arts  were 

rated  to  the  poor  for  the  **  Exhibition  Booms,  Boyal  Academy." 

The  Boyal  Academy  was  established  by  an  instrument  under  the  sign 
manual  of  George  III.,  for  the  improvement  of  painting,  sculpture  and 
architecture.  The  Society  has  no  charter,  and  is  not  incorporated.  THe 
King  nominated  the  original  Academicians;  and  the  appointment  of  subse- 
quent ones,  though  made  by  the  Society,  is  subject  to  tiie  King's  approba- 
tion :  so  also  is  the  election  of  officers,  who  hold  during  his  pleasure.  N'o 
change  in  the  fundamental  rules  or  establishment  can  be  made  without  the 
Boyal  assent.  At  first  the  King  furnished  such  funds  as  were  wanted  out 
of  the  Privy  Purse ;  but  latterly  the  Society's  whole  outlay  has  been  supplied 
by  the  proceeds  of  the  annual  exhibition  of  paintings,  to  which  the  public 
is  admitted  for  money.  Out  of  these  receipts  are  paid  the  expenses  of 
exhibition ;  of  schools  for  students,  who  are  instructed  gratis ;  allowances 
to  travelling  students;  salaries  to  officers  and  lecturers;  pensions  to 
members  of  the  Society  who  may  be  in  want,  or  their  widows,  and  some 
other  allowances  and  expenses.  There  is  a  surplus,  which  is  laid  out  in 
stock,  in  trust  for  the  general  purposes  of  the  Society.  The  treasurer,  who 
receives  the  dividends  and  profits,  and  pays  the  expenses,  is  appointed  by 
the  Crown  from  among  the  Academicians,  and  his  accounts  finally  submitted 
to  the  Keeper  of  the  Privy  Purse.  An  officer  called  the  Keeper  of  the 
Academy  has  private  apartments  in  the  building,  communicating  internally 
with  the  Society's  rooms,  and  which  he  occupies  for  the  more  convenient 
performance  of  his  duties  and  for  his  own  domestic  purposes.  The  Council, 
consisting  of  the  President  and  eight  Academicians,  meet  from  time  to 
time,  and  are  paid  for  their  attendance.  Visitors,  also  paid,  attend  the 
schools.  The  exhibition  rooms,  also  used  as  lecture  and  school  rooms,  are 
the  property  of  the  Crown,  and  are  distinct  from  the  rest  of  the  building. 
All  works  approved  by  the  Academy  are  admitted  for  exhibition;  the 
Academicians  have  the  privilege  of  exhibiting  more  works  than  other 
persons.  Pictures  intended  for  sale  are  entered  in  a  register,  which  is  open 
for  the  inspection  of  purchasers.  The  members  of  the  Society  neither 
derive  personal  advantage  or  emolument  from  the  promisee,  nor  occupy 
them,  otherwise  than  as  above  stated. 

When  the  Academy  was  founded,  the  King  permitted  the  Society  to  have 
the  use  of  certain  apartments  in  his  Palace  of  Somerset  House :  when  that 
Palace  was  appropriated  to  public  offices,  the  King  ordered  part  of  it  to  be 
prepared  for  the  use  of  the  Academy ;  and  they  were  put  in  possession  of 
that  part.  And,  when  the  new  building  called  the  National  Gallery  was 
erected,  King  William  lY.  ordered  that  they  should  be  removed  thither,  and 
should  have  the  rooms  now  in  question  on  the  same  terms  and  tenure,  and 
for  the  same  purposes,  as  they  had  had  the  use  of  the  apartments  formerly 
assigned  to  them.    They  have  no  lease  or  written  contract,  and  pay  no  rent. 

Held,  that  they  were  not  rateable  for  the  rooms. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  parish 

of  St.  Martin  in  the  Fields  in  the  county  of  Middlesex,  whereby 

(1)  Comm.  Beg.  v.  !re77ip/c(1853)  3EI.  &  Bl.  160, 173,  22  L.  J.  M.  C.129.— A.  C. 
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Sir  Martin  Archer  Shee,  Sir  Bobert  Smirke,  and  others,  the  Presi-         req. 
dent,  Council  and  Members  of  the  Royal  Academy  of  Arts,  were        gH^K. 
assessed  as  the  occupiers  of ''  Exhibition  Booms,  Boyal  Academy," 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

A  part  of  the  building  called  the  National  Gallery,  situate  in  [  -^  ] 
Trafalgar  Square,  in  the  parish  of  St.  Martin  in  the  Fields,  in  the 
county  of  Middlesex,  consisting  of  six  rooms  or  picture  galleries, 
hall,  staircase  and  other  apartments,  is  used  by  the  members  of  the 
Boyal  Academy,  for  the  purposes  and  under  the  circumstances 
hereinafter  stated.  The  rate  and  assessment  in  question  was  duly 
made,  allowed  and  published,  pursuant  to  a  local  Act  of  Parliament, 
10  Geo.  III.  c.  76  (i),  whereby  the  churchwardens,  overseers  of  the 
poor,  vestrymen,  constables  and  other  ancient  inhabitants,  in  vestry 
assembled,  are  empowered  and  authorised  to  make  rates  or  assess- 
ments for  and  towards  the  relief  of  the  poor,  and  for  the  several 
purposes  of  the  Act,  *'  upon  all  and  every  person  or  persons  who  do 
or  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land,  house, 
shop,  wharf,  warehouse,  or  any  other  building,  tenement,  or 
hereditament,  or  any  other  person  or  persons  who  by  law  is 
or  are  chargeable  and  assessable  for  and  towards  the  relief  of 
the  poor." 

The  appellants  are  the  President,  Treasurer  and  Members  of  the 
Boyal  Academy  of  Arts.  The  said  Boyal  Academy  is  a  Society 
established  and  instituted  by  King  George  III.  in  1768,  for  the 
express  purpose  of  cultivating  and  improving  the  art  of  painting, 
sculpture  and  architecture.  The  instrument  of  institution  is  under 
the  Boyal  sign  manual,  and  is  signed  by  every  member  upon  his 
appointment :  but  the  Society  is  not  incorporated ;  nor  has  it  any 
charter  or  letters  patent.  The  King  named  the  original  Academi- 
cians, in  number  *forty ;  and  each  new  Academician  still  receives  [  •*  ] 
his  appointment  from  the  Sovereign,  although  such  appointment  is 
made  in  favour  of  those  who  have  been  elected  by  the  general  body 
of  Academicians.  All  the  officers  of  the  Society  are  either  actually 
selected  and  appointed  by  the  Sovereign,  or  are  elected  by  the 
Society  subject  to  the  approbation  of  the  Sovereign,  and  hold 
their  offices  during  his  pleasure.    No  new  laws  or  changes  in  the 

(1)  **  For  building  a  workhouse  in  See  it  more  fully  set  out,  Reyina  v.  St, 

the  parish  of  St.  Martin  in  the  Fields,  Martin's  in  the  Fields,  61  E.  B.   196 

within  the  liberty  of  Westminster,  in  (3  Q.  B.  p.  205,  note  (a)). 
the  county  of  Middlesex."    Sect.  13. 
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Beg.        fundamental  rules  or  establishment  can  be  made  without  the  vote 
sheb.        o'  ft  General  Assembly  and  the  assent  of  the  Sovereign. 

At  the  commencement  of  the  Society,  the  King  supplied  the 
deficiency  of  their  funds  out  of  his  Privy  Purse,  and  was  also  in  the 
habit  of  affording  such  relief,  in  the  way  of  gratuities  and  charitable 
donations,  as  is  now  given  by  the  Royal  Academy  out  of  their  own 
funds.  But  the  Academy,  by  their  prosperity  and  by  the 
economical  management  of  their  surplus  profits,  have,  for  many 
years,  had  no  occasion  to  resort  to  the  Boyal  bounty. 

The  Society  consists  of  forty  members,  who  are  called  the 
Academicians  of  the  Boyal  Academy.  The  government  of  the 
Society  is  vested  in  a  President  and  Council,  and  the  General 
Assembly  of  the  Members,  The  Council  consists  of  eight  Academi- 
cians and  the  President,  who  have  the  entire  direction  aod 
management  of  the  business  of  the  Society,  subject  to  the  approba- 
tion of  the  Sovereign.  There  is  a  Treasurer,  who  ip  appointed  by 
her  Majesty  from  among  the  Academicians,  whose  business  is  to 
receive  the  dividends  and  profits  of  the  Academy,  and  to  pay  its 
expenses.  His  accounts  are  examined  by  members  appointed  to 
audit  them,  and  finally  submitted  to  the  Keeper  of  her  Majesty's 
[  '6  ]  Privy  *Purse.  Since  the  establishment  of  the  Society,  another 
*  order  of  members,  called  Associates,  has  been  instituted,  who  are 
selected  by  the  Academicians  from  exhibitors  in  the  annual  exhibi- 
tion. Vacancies  in  the  body  of  Academicians  are  always  filled  up 
from  the  Associates ;  but,  until  so  elected,  they  have  no  voice  or 
control  in  the  management  of  the  Boyal  Academy. 

An  annual  exhibition  of  paintings,  sculptures  and  designs,  in 
which  all  artists  of  merit  are  permitted  to  exhibit  such  of  their 
works  as  are  approved  by  the  Academy,  takes  place  upon  the 
premises  in  respect  whereof  the  appellants  are  assessed,  and 
continues  open  to  the  public  for  six  weeks  or  more  if  deemed 
expedient.  Persons  admitted  to  view  this  exhibition  are  charged 
by  the  Society  1«.  each  for  their  admission ;  which  payments  pro- 
duce an  annual  gross  income  amounting  on  the  average  to  5,0002., 
including  the  sale  of  catalogues  of  the  said  works  of  art,  which 
catalogues  are  sold  on  the  said  premises  by  the  servants  of  the 
Society.  The  Academicians  enjoy  the  privilege  of  exhibiting  a 
larger  number  of  works  of  art  than  other  persons :  and  they  are' 
each  under  an  obligation  to  exhibit  annually  some  original  work  of 
art.  An  officer  of  the  said  Academy  registers  the  prices  of  such  of 
the  works  as  are  intended  for  sale ;  which  register  is  open  to  the 
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inspection  of  persons  desirous  of  purchasing  them.     Three  days  or         Rbo. 
more,  according  to  the  conveniency  of  the  management  and  the        shbb. 
discretion  of  the  committee,  are  allowed  to  all  the  members  of  the 
Royal  Academy,  for  the  purpose  of  varnishing  or  painting  on  their 
pictures  in  the  places  which  have  been  allotted  to  them  previously 
to  the  day  appointed  for  the  annual  dinner  hereinafter  mentioned 
in   the  exhibition  rooms.     There   is   a   library,  formed   by  *the        [  *^  ] 
Society,  to  which  all  members  and  students  have  access  under 
certain  regulations.     The  library  is  distinct  from  the  exhibition 
rooms.    An  annual  dinner  of  the  members  of  the  Society  takes 
place  in  the  great  room  of  the  Academy  previous  to  the  opening  of 
the  exhibition ;  invitations  to  which  are  issued  by  the  said  President 
and   Council   to  persons  in  elevated   situations,   of    high    rank, 
distinguished  talents,  or  known  patrons  of  the  arts,  who  attend  as 
guests  on  those  occasions. 

The  funds  of  the  Boyal  Academy  arise  from  the  proceeds  of  the 
said  annual  exhibition,  and  from  the  dividends  of  money  vested  in 
the  public  funds,  being  the  surplus  from  time  to  time  of  such 
proceeds.  Out  of  these  funds  the  following  annual  expenses  are 
paid.  The  expenses  of  the  exhibition,  amounting  to  from  1,4002. 
to  1,500{.,  and  of  the  annual  dinner ;  the  pensions  and  donations 
hereinafter  mentioned  ;  the  expense  of  the  schools  for  students  ;  of 
the  purchase  of  books,  drawings,  prints  and  works  of  art  for  the 
use  of  such  students ;  of  one  or  more  travelling  students ;  and  of 
servants  and  occasional  attendance.  The  secretary,  keeper, 
treasurer  and  librarian,  being  all  members  of  the  Boyal  Academy, 
are  paid  salaries,  in  respect  of  the  duties  performed  by  them,  out 
of  the  funds  of  the  said  Academy.  The  professors  of  painting, 
sculpture,  architecture  and  perspective,  being  also  members,  are 
paid  602.  each  for  six  lectures  out  of  such  funds.  There  are  also 
other  professors  who  are  not  members.  The  keeper  resides  in 
private  apartments  within  the  same  building,  which  communicate 
internally  with  the  other  rooms  of  the  Society,  and  which  he 
occupies,  as  well  for  his  own  private  and  domestic  purposes  as  for 
the  more  convenient  performance  of  his  duties  as  keeper.  The 
^Council  at  each  meeting  receive  4Z.  10^.,  equally  divided  among  the  [  *7  ] 
members  attending.  Absent  members  of  the  Council  are  subject  to 
a  fine. 

The  principal  object  of  the  establishment,  and  one  of  the 
heaviest  charges  upon  its  funds,  is  the  maintenance  of  schools  for 
the  instruction  of  students  :  these  are  numerous.    Any  person  who 
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Reo.  presents  himself  with  testimonials  of  moral  character,  and  whose 
sheb.  capacity  has  been  shown  to  the  satisfaction  of  the  Council,  is 
accepted  as  a  student,  and  becomes  entitled  to  study  daily  in  the 
Academy,  and  for  that  purpose  to  have  access  to  models,  painting, 
sculpture,  books,  &c.,  to  receive  the  instruction  and  advice  of  the 
visitors  appointed  for  each  school,  to  attend  the  lectures  of  the 
professors,  and  to  enjoy  all  other  privileges  of  students,  for  ten 
years.  For  these  advantages  no  payment  whatever  is  made  by 
any  student,  or  by  any  one  in  his  behalf ;  but  the  same  are  wholly 
gratuitous.  An  annual  distribution  of  prizes  among  the  students 
is  made  by  and  at  the  expense  of  the  Academy :  and  one  of  those 
who  have  obtained  the  highest  prizes  is  enabled,  at  the  same 
expense,  to  pursue  his  studies  on  the  Continent  for  three  years. 
The  visitors  of  the  said  schools,  who  are  also  members,  attend  in 
rotation,  and  receive  one  guinea  for  each  time  of  attending. 

A  certain  portion  of  the  funded  property  is  set  apart  for  pensions. 
The  amount  of  this,  and  of  the  several  pensions  that  may  be  paid 
out  of  it,  is  fixed  ;  and  no  variation  can  be  made  in  either  without 
the  assent  of  the  General  Assembly  of  Academicians  and  the 
sanction  of  the  Crown.  These  pensions  vary  from  45Z.  to  106i., 
and  are  grantable  to  Academicians  and  Associates  or  their  widows, 
provided  they  be  in  absolute  want  and  without  any  other  source 
[*^]  o{  adequate  subsistence  or  income.  ^Besides  these  pensions, 
pecuniary  donations,  not  exceeding  60/.,  are  occasionally  made  in 
cases  of  particular  distress.  These  pensions  and  donations  have  in 
most  instances  been  given  to  widows  of  Academicians  and  of 
Associates  ;  and  neither  now  nor  at  the  time  of  making  the  rate  is 
or  was  any  Royal  Academician  in  the  receipt  of  any  pension  or 
other  relief  from  that  fund. 

After  payment  of  the  various  expenses  above  mentioned  out  of 
the  receipts  of  the  Society,  there  has  been  usually  in  late  years  a 
surplus  of  variable  amount,  sometimes  considerable,  at  other  times 
small,  which  is  applied  towards  the  increase  of  the  stock  belonging 
to  the  Society.  This  stock  is  invested  in  the  names  of  four 
trustees,  in  trust  for  the  general  purposes  of  the  institution  as 
,   above  set  forth,  and  for  no  other  purpose,  use  or  trust  whatsoever. 

The  rooms  in  respect  of  which  the  Society  is  rated  are  the 
property  of  the  Crown :  they  are  distinct  from  the  other  portions 
of  the  building,  and  have  separate  entrances  from  the  street. 
When  not  in  use  for  the  annual  exhibition,  they  are  used  for  the 
lectures  of  the  professors,   and  schools  of  the  students.      The 
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members  of  the  Society  derive  no  other  personal  advantage  or        Reg. 
emolument  from  the  use  of  them :  nor  have  they  any  other  occupa-        shee. 
tion  of  them,  nor  any  personal  participation  in   the  profits  or 
dividends  belonging  to  the  Society,  excepting  the  advantage,  emolu- 
ment, occupation  and  participation  hereinbefore  stated  and  specified. 

When  the  Society  was  first  founded  (1768),  they  received  the 
permission  of  the  King  to  have  the  use  of  certain  apartments  in 
his  Palace  of  Somerset  House.  When  the  Palace  was  replaced  by 
the  official  buildings  now  called  Somerset  House,  the  King 
directed  *that  a  certain  part  of  it  should  be  prepared  for  the  use  [  *9  ] 
of  the  Boyal  Academy.  They  were  accordingly  put  into  possession 
of  the  part  so  designed  for  them,  and  continued  to  use  it  for  the 
purposes  of  their  institution  above  set  forth,  and  for  no  other 
purposes,  for  about  sixty  years.  His  late  Majesty  King  William  lY. 
intimated  his  pleasure  that  the  Boyal  Academy  should  be  removed 
to  the  new  building  called  the  National  Gallery,  and  that  they 
should  have  the  use  of  the  portion  appropriated  to  them  exactly  on 
the  same  terms  and  tenure,  and  for  the  same  purposes,  as  they 
had  always  theretofore  had  the  use  of  the  apartments  which  he 
and  his  predecessors  had  from  time  to  time  been  pleased  to  assign 
to  them.  There  is  no  lease,  contract  or  other  written  instrument 
under  which  they  hold  or  occupy  the  above  premises:  nor  is  any 
rent  reserved,  demanded  or  paid  in  respect  of  them. 

The  question  for  the  opinion  of  the  Court  was :  whether,  under 
the  above  circumstances,  the  Society  is  liable  to  be  assessed  in 
respect  of  the  premises  above  specified.  If  the  Court  should  be  of 
opinion  that  the  Society  is  liable  to  be  assessed  in  respect  of  the 
whole  of  the  above  premises,  the  order  of  Sessions  was  to  stand 
confirmed.  If  the  Court  should  be  of  opinion  that  the  Society  is 
not  liable  to  be  so  assessed,  the  order  to  be  quashed.  If  the 
Court  should  be  of  opinion  that  the  Society  is  liable  to  be  rated 
for  a  portion  only  of  the  premises,  the  rate  to  be  adjusted 
accordingly. 

The  case  was  argued  in  last  Michaelmas  Term  (i). 

Erie  and  Bodkin  in  support  of  the  order  of  Sessions : 

The  premises  in  this  case  were    properly    rated.     They    are 
^occupied  (though  the  case  does  not  use  the  word)  by  the  Society,       [  *io  ] 
and  yield  a  profit,  which,  to  the  forty  Academicians,  is  a  private 

(1)  November  19th,  1842.  Before  Lord  Denman,  Ch.  J.,  Williams,  Coleridge 
and  Wightman,  JJ. 
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Rbso.  and  personal  one.  The  pictures,  which  they  paint  for  profit,  are 
shee.  exhibited  in  the  rooms.  The  funds  raised  by  means  of  the  build- 
ing produce  also  salaries  to  the  professors  and  allowances  to  the 
Council,  and  a  residue  which  is  applied  to  the  purpose  of  education. 
The  premises,  therefore,  are  rateable  according  to  the  decisions  on 
Stat.  48  Eliz.  c.  2 ;  and  the  local  Act,  10  Geo.  III.  c.  75,  (if  it 
were  necessary  to  resort  to  that)  is  more  comprehensively  worded. 

[They  referred  to  Reg.  v.  Sterry  (i),  Lord  Aniherst  v.  Lord 
Sommers  (2),  Rex  v.  Green  (3),  Rex  v.  Terrott  (4),  Rex  v.  The 
Chelsea  Waterworks  Co.  (5),  and  Reg.  v.  Ponsonby  (6).] 

[  11  ]  Sir  F.  Pollock,  Attorney-General,  Sir  W.  W.  FoUeU,  Solicitor- 

General,  and  Smirke,  contra  : 

There  is  no  person  distinct  from  the  Grown  who  can  be  rated  for 
this  property.  The  Academy  was  originally  formed  in  a  Boyal 
Palace,  and  afterwards  in  the  public  buildings  established  on  its 
site.  King  William  lY.  assigned  to  it  the  apartments  now  in 
question  in  the  National  Gallery,  on  the  same  terms  and  tenure 
and  for  the  same  purposes.  The  Crown  still  superintends  the 
proceedings  of  the  Society,  appoints  the  officers,  or  sanctions  their 
appointment,  audits  the  accounts,  and  controls  the  application  of 
the  profits,  and  might,  as  it  would  seem,  cause  the  prices  of 
entrance  to  the  exhibition  rooms  to  be  raised  or  lowered.  If  no 
entrance  money  were  demanded,  the  expenses  now  defrayed  out  of 
this  fund  would  probably  have  to  be  paid,  if  at  all,  from  the  Boyal 
purse.  If  the  receipts  fell  short  of  the  expenses,  the  difiisrence 
would  be  so  paid.  The  establishment  was  formed  by  the  Crown  ; 
and,  if  the  Crown  is  now  indemnified  wholly  or  in  part  by  money 
paid  for  admission,  that  cannot  affect  the  principle  of  rateability. 
The  Academicians  receive  the  money,  and  dispose  of  it,  and  use  the 
premises,  as  servants  of  the  Crown,  to  carry  out  the  purposes  of 
[  *12  ]  the  Crown  in  keeping  *up  the  institution.  The  sums  taken  at  the 
times  of  exhibition  are  like  those  received  from  the  public  for 
admission  to  some  parts  of  the  Tower.  The  rate,  if  grounded  on 
the  receipt  of  this  revenue,  is  an  assessment  on  the  Crown.  Reg.  y. 
Sterry  (i)  was  a  very  different  case :  the  decision  there  was,  in  effect, 
that  private  property,  which,  if  occupied  in  the  usual  manner, 
would  have  been  clearly  rateable,  was  not  the  less  so  because 

(1)  54  B.  B.  546  (12  Ad.  &  £1.  81).     (4)  7  B.  B.  502  (3  East,  506). 

(2)  1  B.  B.  497  (2  T.  B.  372).         (5)  39  B.  B.  438  (5  B.  &  Ad.  156). 

(3)  32  B.  B.  639  (9  B.  &  C.  203).      (6)  61  B.  IL  128  (3  Q.  B.  14). 
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applied  to  charitable  purposes.     *     *     The  Academicians  are  not        Rbg. 
a  voluntary  or  independent  Society,  but  exist  at  the  will  of  the        shke. 
Crown.    They  have  no  exclusive  occupation  of  the  rated  premises ;        [  13  ] 
the  Crown  might  at  any  time  use  part  of  them  for  other  purposes  : 
the  case  differs  in  this  respect  from  Rex  v.   The  Chelsea  Water 
Works  Company  (i)  and  Reg,  v.  Ponsonhy  (2).     ♦     *     * 

Cur.  adv.  vvlL 

LoBD  Denman,  Ch.  J.,  in  this  Term  (January  18fch),  delivered  the        [  i*  ] 
judgment  of  the  Coubt.      After  stating   the  subject  of  the 
appeal,  his  Lordship  proceeded  as  follows : 

The  question  arises  upon  the  peculiar  nature  and  character  of 
the  property,  and  the  purposes  for  which  it  is  used ;  no  doubt 
existing  but  that,  if  there  be  nothing  specially  to  exempt  them, 
the  premises  (''a  part  of  the  building"  &c.)  are  presumably  the 
subject  of  lawful  assessment,  and  that,  too,  independent  of  the 
local  Act  of  the  10  Geo.  III.  c.  75.  Because,  although  that  Act 
does  contain  some  more  general  description  of  property  (''  tene- 
ment "  for  instance)  than  is  to  be  found  in  the  statute  of  Elizabeth, 
no  reliance  was  placed  in  the  argument  upon  that  circumstance, 
because  the  case  was  considered  (and  properly  we  think)  as  coming 
within  the  earlier  statute,  or  neither. 

The  principles  upon  which  the  rateability  of  any  person  or 
persons  occupying  any  portion  of  the  property  of  the  Crown  or 
the  public  depends  are,  we  think,  defined  with  sufficient  distinct- 
ness and  well  understood ;  the  difficulty  (whatever  that  may  be) 
depending  upon  the  application  of  those  principles  to  the  facts 
*and  circumstances  of  each  particular  case.  The  case  of  Rex  v.  [  *i5  ] 
Terrott  (3),  in  conformity  with  preceding  ones,  seems  to  have 
settled  this  branch  of  the  law.  There  a  lieutenant-colonel  of 
artillery  was  rated  in  respect  of  property,  stated  to  be  ''  the 
property  of  the  Crown,  and  part  of  a  barrack : "  and  this  Court 
was  of  opinion  that  he  was  properly  so  rated,  on  account  of  the 
private  benefit  which  he  derived  from  the  apartments  occupied  by 
him,  beyond  what  was  necessary  for  the  discharge  of  his  public 
duty.  Lord  Ellenborough,  however,  in  delivering  the  judgment 
of  the  Court,  stated  the  general  rule  thus.  ''  The  principle  to  be 
collected  from  all  the  cases  on  the  subject  is,  that  if  the  party 

(1)  39  B.  R.  438  (5  B.  &  Ad.  156).  below  (10  M.  &  W.  117). 

(2)  61  £.  B.  128  (3  Q.  B.  14).    At-  (3)  7  B.  B.  502  ^3  East,  506). 
tomey-Oeneral  y.  Donaldson,  see  p.  540 
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Bee.  rated  have  the  use  of  the  building  or  other  subject  of  the  rate  as  a 
shke.  mere  servant  of  the  Crown,  or  of  an}'  pnblic  body,  or  in  any  other 
respect  for  the  mere  exercise  of  public  duty  therein,  and  have  no 
beneficial  occupation  of  or  emolument  resulting  from  it  in  any 
personal  and  private  respect,  then  he  is  not  rateable."  It  by  no 
means  follows  therefore  that,  if  the  residence  had  been  merely 
what  was  requisite  for  purposes  of  discipline  or  command,  there 
would  have  been  the  same  decision.  Such  an  inference,  indeed, 
is  expressly  guarded  against  in  very  precise  terms.  **  Whether  ** 
(it  is  said)  '*  the  commanding  officer  could  withdraw  himself  from 
the  rate,  by  contracting  his  occupation  in  some  proportionable 
degree  within  the  same  narrow  limits  of  merely  necessary  enjoy- 
ment with  the  soldier  in  his  barracks,  will  be  a  question  to  be 
decided  when  it  shall  occur." 

This  point  lately  came  before  us  in  the  case  of  certain  occupiers 
of  separate  apartments  in  the  Palace  of  Hampton  Court  (i),  and 
[  *16  ]  was  determined  in  strict  conformity  *with  this  decision.  The 
enjoyment  of  those  apartments  *by  the  occupants  severally  was 
complete,  and  for  the  private  benefit  of  each  person,  wholly 
independent  of  any  object  or  purpose  of  maintaining,  as  servants 
or  otherwise,  the  Palace  for  the  use  of  her  Majesty.  The  residence 
of  the  parties  was,  in  truth,  in  no  respect  distinguishable  from  that 
of  the  occupier  of  a  set  of  chambers  in  an  Inn  of  Court,  or  of  a  house 
in  any  street  or  square ;  and  therefore  the  parties  were  adjudged  to 
be  rateable.  In  the  present  instance,  there  is  no  beneficial  occupa- 
tion in  the  shape  of  actual  residence  upon  the  premises  rated,  or 
any  part  of  them,  by  the  appellants,  to  assimilate  this  to  the  case 
of  hex  v.  TeiTott  (2),  and  the  class  to  which  it  belongs.  If,  there- 
fore, this  be  the  property  of  the  Crown  or  the  public  (for  we  are 
not  aware  that  the  terms  are  otherwise  than  synonymous),  and  is 
used  expressly  for  public  purposes,  we  think  that  this  case  mu&t 
come  within  the  general  principle  of  exemption  laid  down  with  so 
much  distinctness  in  the  language  above  quoted  (3). 

Now  this  Society  (which  is  not  a  corporation)  was,  as  it  appears, 
instituted  by  his  Majesty  King  George  III.,  in  the  year  1768,  **  for 
the  express  purpose  of  cultivating  and  improving  the  art  of  painting, 
sculpture  and  architecture ;  "  a  public  purpose,  surely,  if  such  an 
one  can  be  stated.     The  place  where  the  meetings  of  the  Society 

(1)  61  E.  B.  128  [Heg.  v.  Fonsonby,  3  (3)  But  see  Mersey  Dock4  v.  Camarvn 

Q.  B.  14).  (1865)  11  H.  L.  Cas.  443,  463,  «507, 

(2}  7  B.  B.  502  (3  East,  506).  511,  35  L.  J.  M.  C.  1.— A.  C. 
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were  to  be  held,  and  where,  until  a  very  late  period,  they  were  in  Rbg. 
fact  held,  was  a  part  of  the  Royal  Palace  of  Somerset  House.  The  shek. 
apartments  appropriated  by  his  late  Majesty  William  lY.  for  the 
use  of  the  Society  (those  now  assessed)  are  *stated  to  be  **  the  L  *17  ] 
property  of  the  Crown."  "  All  the  oflScers  of  the  Society  are  either 
actually  selected  and  appointed  by  the  Sovereign,  or  are  elected  by 
the  Society  subject  to  the  approbation  of  the  Sovereign,  and  hold 
their  oflSces  during  his  pleasure."  The  treasurer,  who  receives  the 
profits  and  pays  the  expenses  of  the  Society,  is  appointed  by  her 
Majesty ;  and  his  accounts  are  finally  submitted  to  the  Keeper  of 
the  Privy  Purse.  At  the  commencement  of  the  Society,  the  King 
supplied  the  deficiency  in  their  funds  out  of  his  Privy  Purse :  and 
even  now,  if  the  profits  from  the  annual  exhibition  should  fail,  and 
the  sums  which  the  providence  of  the  Society  has  invested  in  the 
funds  be  expended,  the  Society  must  probably  fall,  unless  sustained 
by  the  bounty  of  the  Crown.  Lastly,  the  Society  has  no  lease  or 
certain  term  of  holding ;  but  the  Crown,  so  far  as  appears,  might 
at  any  time  resume  possession. 

Seeing,  therefore,  that  in  this  case,  there  is  (as  has  been  before 
observed)  no  beneficial  occupation  in  the  shape  of  actual  residence 
upon  the  premises  assessed,  and  no  beneficial  occupation  at  all, 
apart  from  the  purposes  of  the  institution,  and  that  the  appellants 
may  well  be  considered  as  the  ministers  or  agents  of  the  Crown  for 
furthering  the  objects  for  which  property  of  the  Crown  is  employed, 
those  objects  being  merely  national  and  public,  we  are  of  opinion 
that  the  assessment  cannot  be  sustained,  and  that  the  order  of 
Sessions  must  be  quashed. 

Order  quashed. 


BEG.   V.   The  GEAND  JUNCTION   RAILWAY  i843. 

j\iw,  15. 

COMPANY.  18,4. 

(4aB.ia-46;  S.C.Dav.&M.237;  13L.  J.M.C.  94;8  Jur.508;  4By.Ca8.1.)        ^^*-  17. 

Where  a  Bailway  Company,  incorporated  by  Act  of  Parliament  in  the  

Ufiual  form  of  such  Acts,  made  their  profit  partly  by  fare  as  carriers,  and  [  1^  ] 

partly  by  tolls  received  from  other  carriers :  Held  that,  in  assessing  them 
to  a  poor  rate,  the  proper  measure  of  rateable  value  was,  not  the  amount  of 
the  tolls  actually  received,  or  which  would  have  been  received  if  all  the 
carrying  business  had  been  performed  by  others,  but  the  rent  (etfter  the 
deductions  required  by  the  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96) 
at  which  the  railway  might  be  reasonably  expected  to  let  to  a  yearly  tenant, 
having  the  same  powers  and  advantages  as  the  Company. 

The  Sessions  ascertained  the  rent  by  taking  the  gross  receipts  of  the 
Company  in  respect  of  their  own  railway,   and  making  the  following 
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deductions  from  them :  viz.  1.  Interest  on  the  capital  invested  in  Uie  move- 
able stock  of  the  Company.  2.  A  per-ceutage  on  the  same  capital  for 
tenant's  profits  and  profits  of  trade.  3.  A  per-oentage  on  the  same  sum  for 
annual  depreciation  of  stock  beyond  ordinary  annual  repairs.  4.  The 
actual  annual  expenses  of  conducting  the  business  of  carriers,  maintenance 
of  way,  repairs  of  buildings,  insurance,  direction,  rates,  taxes  and  other 
disbursements  as  railway  owners  and  carriers.  5.  The  fair  ftTimial  value 
of  stations  and  buildings  rated  separately  from  the  railway.  6.  An  annual 
sum  per  mile  for  the  renewal  and  reproduction  of  the  rails,  sleepers,  &c. 

Held,  that  these  deductions  (the  amount  of  which  was  for  the  Sessions  to 
determine)  included  all  that  was  properly  referable  to  trade,  and  that  the 
Sessions  might  fairly  infer  that  a  yearly  tenant  of  the  railway,  under  the 
circumstances  above  stated,  would  give  the  balance  as  rent. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Seighford,  in  the  coonty  of  Stafford,  whereby  the  above 
Company  were  rated,  in  respect  of  so  much  of  the  railway  and  land 
adjoining  as  lay  within  the  parish,  in  the  som  of  1,050/.,  the 
Sessions  confirmed  the  rate,  subject  to  the  following  case. 

The  appellants  were  incorporated,  and  the  Grand  Junction 
Bailway  formed,  by  and  under  an  Act,  3  &  4  Will.  IV.  c.  xxxiv. 
(local  and  personal,  public),  altered  and  extended  by  other  Acts  of 
Parliament,  namely,  4  &  5  Will.  IV.  c.  Iv. ;  5  &  6  Will.  IV.  c.  viii. ; 
6  &  6  Will.  IV.  c.  ix. ;  1  &  2  Vict.  c.  lix. ;  3  &  4  Vict.  c.  xlix. 
(all  local  and  personal,  public) ;  which  were  to  be  taken  to  be  part 
of  the  case.  Under  these  Acts,  not  only  has  the  line  of  railway, 
*as  originally  contemplated  from  Warrington  to  Birmingham,  been 
constructed,  but  other  railways,  made  by  other  parties  from  War- 
rington to  Newton  and  from  Crewe  to  Chester,  have  become  the 
property  of  the  appellants,  and  now  form  part  of  the  Grand  Junction 
Bailway ;  and  the  whole  is  managed,  as  to  accounts  and  otherwise, 
as  one  entire  business.  Over  all  these  railways,  and  also  over  the 
Liverpool  and  Manchester  Bailway,  between  Newton  and  Liverpool 
in  the  one  direction  and  Newton  and  Manchester  in  the  other,  the 
appellants  exercise  the  right  of  being  carriers,  on  their  own  account, 
of  passengers  and  goods,  providing  for  themselves  stations  or  stop- 
ping places,  locomotive  power,  carriages,  coke  and  watering  places, 
and  all  other  things  necessary  and  convenient  for  conveyance  of 
passengers  and  goods,  and  charging  for  such  conveyance  reasonable 
fares  and  freights,  in  addition,  as  regards  the  said  Grand  Junction 
Bailway,  to  the  tolls  or  tonnages  which  they  are  authorised  by  the 
said  Acts  to  take :  and  by  this  carrying  trade,  as  well  as  by  the  toll, 
the  appellants  make  profits.  Other  parties  also  exercise  the  right 
of  being  carriers  over  various  parts  of  the  Grand  Junction  Bailway  ; 
and,  amongst  others,  over  that  part  which  is  in  the  respondent 
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parish ;  providing  for  themselves,  without  the  consent  or  concurrence  Rbg. 
of  the  appellants,  and  independently  of  them  (subject,  however,  to  thk  Gband 
the  control  of  the  appellants  under  the  provisions  of  the  said  Acts, 
and  of  the  several  Acts  for  the  regulation  of  railways),  locomotive 
power,  carriages,  coke  and  watering  places,  and  all  other  things 
necessary  and  convenient  for  the  conveyance  of  passengers  and 
goods,  and  separate  stations  with  needful  branches  into  or  com- 
munications with  the  same :  and  they,  like  the  appellants,  make 
profits  of  *their  trade  so  carried  on  over  the  railway,  and  pay 
to  the  appellants  the  tolls  or  tonnages  duly  fixed  by  the  appellants 
pursuant  to  the  said  Acts,  being  the  same  tolls  as  formed  the  basis 
of  the  calculations  hereinafter  mentioned  as  contended  for  by  the 
appellants.  A  third  class  of  carriers  over  the  Grand  Junction 
Railway  hire  from  the  Company  locomotive  engines  and  the  use  of 
stations  &c.,  but  find  their  own  carriages ;  and  these  likewise  make 
profits  over  the  railway.  They  also  pay  to  the  appellants  tolls  or 
tonnages,  besides  a  compensation  for  the  use  of  the  power,  stations 
and  other  accommodations  provided  for  them. 

The  total  length  of  so  much  of  the  railway  as  lies  between 
Birmingham  and  Newton  is  eighty- four  miles,  and  from  Crewe  to 
Chester  twenty-one  miles ;  making  together  one  hundred  and  five 
miles.  The  distance  along  the  Liverpool  and  Manchester  Railway 
from  Newton  to  Liverpool  is  fifteen  miles,  and  from  Newton  to 
Manchester  sixteen  miles.  The  length  of  railway  within  the 
respondent  parish  is  one  mile :  and  there  is  no  station,  stopping 
place  or  property  of  the  appellants  there,  other  than  the  railway 
itself.  The  appellants  have  duly  caused  toll  boards  or  lists  to  be 
made  and  published  as  required  by  sects.  165  and  166  of  the  first 
Act  above  mentioned,  and  have  duly  kept  accounts  of  tolls  as 
required  by  sects.  19  and  20  of  stat.  1  &  2  Vict.  c.  lix.  and  sect.  27 
of  stat.  3  &  4  Yict.  c.  xlix.,  and  have  afforded  free  access  to  them 
as  required  by  those  Acts.  The  fares  and  charges  for  the  convey- 
ance of  passengers  and  goods  by  the  appellants,  as  carriers,  are 
regulated  by  the  number  of  miles  through  which  they  are  carried,  as 
well  as  by  weight,  bulk,  value,  &c.,  and  various  ^other  circumstances, 
in  the  same  manner  as  the  fares  and  charges  of  other  carriers. 

The  gross  sum  received  by  the  appellants  as  tolls,  including  what 
they  receive  from  other  Companies  or  persons  using  the  railway  as 
carriers,  and  also  tolls,  of  which  an  account  is  kept,  calculated 
upon  all  the  passengers,  goods,  &c.,  carried  by  them  for  their  own 
profit,  amount  together  to  the  sum  of  1,5002.  in  respect  of  so  much 
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of  the  railway  as  lies  in  the  respondent  parish,  and  for  the  current 
year  of  rating  ;  and  this  is  the  gross  produce  of  the  land  which  the 
appellants,  if  not  carriers,  or  which  a  lessee  of  the  tolls,  as  such, 
would  in  fact  have  received,  howsoever  or  by  whomsoever  the  carry- 
ing business  of  the  railway  was  conducted.  And  the  appellants 
contended  that  this  sum  of  1,500Z.  ought  to  form  the  basis  of  any 
rate  upon  them  in  respect  of  their  property  in  the  respondent  parish. 

The  gross  yearly  receipts  of  the  Company,  including  as  well  the 
tolls  actually  received  by  them  as  the  tolls,  fares,  freights  and 
profits  of  every  kind  derived  by  them  as  carriers  upon,  and  owners 
of,  the  Grand  Junction  Railway  and  its  appurtenances  in  all  the 
parishes  between  Birmingham  and  Newton  and  Crewe  and  Chester, 
and  including  also  the  profits  of  their  stock  in  trade,  and  personal 
property  as  carriers  in  connection  with  and  upon  the  entire  Grand 
Junction  Railway,  and  also  the  rents,  profits  and  value  of  all  their 
stations  and  other  conveniences  at  and  between  Birmingham  and 
Newton  and  Chester  and  Crewe,  but  excluding  their  receipts  over 
the  Liverpool  and  Manchester  and  other  Railways  which  do  not 
belong  to  them,  but  for  passing  over  which,  as  carriers,  they  pay 
toll  in  the  same  way  as  the  independent  carriers  over  the  Grand 
[  '^^j  ]  Junction  Railway  *are  agreed  for  the  purposes  of  this  case  to 
amount  to  the  sum  of  440,366i.  for  the  current  year  of  rating. 
Adopting  the  principle  of  a  mileage  division  thereof,  that  is  to 
say,  dividing  the  same  by  105,  the  total  length  of  the  railway,  the 
amount  is  4,190/.  (and  a  fraction)  in  respect  of  so  much  thereof 
as  lies  in  the  respondent  parish.  And  it  is,  for  the  purpose  of  the 
present  case,  admitted  that  the  mileage  principle  of  division  is  fair 
and  equal  as  respects  the  respondent  parish. 

It  was  admitted  and  agreed  (subject  to  the  opinion  of  the  Court 
as  to  the  propriety  and  principle  of  each  item  of  deduction)  that, 
if  the  amount  of  tolls,  namely  1,500Z.,  is  to  be  adopted  as  the  basis 
of  calculation,  then  the  full  net  annual  value  of  the  appellants' 
rateable  property  within  the  respondent  parish  will  be  712Z.  10«., 
being  1,500/.,  viimis  the  following  deductions,  which  the  Court  of 
Quarter  Sessions  find  to  be  reasonable  in  fact :  (that  is  to  say) 

(1.)  20/.  per  cent,  thereof  for  the  tenant's  subsistence  (i)  and 
profits ;  regard  being  had,  in  this  case,  to  the  extensive  amount 
of  responsibility,  risk,  &c. 

(2.)  2/.  10«.  per  cent,  for  the  collection  of  the  tolls. 

(1)  This  was  explained  in  the  course  of  argument  to  mean  subeistenoe  out 
of  the  profits. 
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(8.)  850Z.  per  mile  for  the  maintenance  of  the  railway  with  the 
works  and  fences,  and  gate  keepers ;  and  also  for  engineers  and 
police,  as  to  so  much  of  the  two  latter  items  as  are  fairly  chargeable 
on  the  proprietors  of  the  railway  as  such. 

(4.)  70L  per  mile  for  poor  rates,  highway  rates,  church  rates,  and 
tithe  commutation  rent  charge. 

(5.)  80i.  per  mile  for  renewing  or  reproducing  those  portions  of 
the  subject  of  the  rate  which  are  of  a  perishable  nature,  such  as 
the  rails,  chairs  and  sleepers  &c.,  when  rendered  necessary  by 
accident  or  decay. 

The  parish  officers  adopted,  and  the  Court  of  Quarter  Sessions 
sanctioned  by  their  judgment,  a  different  mode  of  arriving  at  the 
net  annual  rateable  value  of  the  property  of  the  appellants  in  the 
parish.  They  ascertained  the  gross  yearly  receipts  of  the  Company 
throughout  the  railway  as  stated  above,  viz.  the  sum  of  440,366i., 
and  then  made  therefrom  the  following  deductions  ;  the  propriety, 
principle  and  completeness  of  such  deductions,  as  well  as  the 
propriety  and  principle  of  this  mode  of  arriving  at  the  net  annual 
rateable  value  of  the  rateable  property  of  the  appellants  in  the 
parish,  being  referred  to  the  opinion  of  this  Court,  and  the  Court 
of  Quarter  Sessions  finding  such  deductions  to  be  reasonable  in 
fact ;  (that  is  to  say) 

(1.)  51.  per  cent,  for  interest  on  255,000Z. ;  being  the  capital  neces- 
sary for  and  actually  invested  by  the  appellants  in  the  purchase  of 
engines,  carriages  and  all  the  other  moveable  stock  necessary  for 
the  business  of  carriers  as  conducted  by  them  in  manner  aforesaid. 

(2.)  20/.  per  cent,  on  the  same  sum  for  the  tenant's  profits,  and 
the  fair  profits  of  such  a  trade  carried  on  by  means  of  so  large 
a  capital  and  with  such  large  risks. 

(8.)  12Z.  lOs.  per  cent,  on  the  same  sum  as  the  fair  annual 
amount  of  the  depreciation  of  such  stock  considered  to  be  in  the 
hands  of  a  tenant  from  year  to  year,  beyond  all  needful  and  usual 
annual  repairs  and  expenses. 

(4.)  198,962Z.  per  annum ;  being  the  appellants'  reasonable 
annual  costs  of  conducting  their  business  during  *the  same  year 
in  which  their  earnings  as  aforesaid  amounted  to  4,190/.  per  mile 
in  Seighford  parish ;  namely  (in  the  coaching  department)  wages 
of  guards,  conductors,  porters,  station  keepers,  clerks  and  policemen, 
repairs  of  carriages,  trucks  and  horse  boxes,  horsing  parcel  carts, 
oil,  grease,  &c.,  for  carriages,  and  duty  on  passengers;  and  (in 
the  merchandize  department)  salaries  and  wages  of  agents,  clerks, 
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porters,  &c.,  repairs  of  waggons,  and  carriages  of  live  stock  expenses; 
and  (in  both  departments,  and  generally)  locomotive  power,  engine- 
men's  and  firemen's  wages,  engineering,  repairing  and  cost  of 
materials,  including  coke,  maintenance  of  way,  repairs  of  stations 
and  buildings,  office  and  general  expenses  including  insurance  and 
advertising,  charge  for  direction,  compensation  account,  rates  and 
taxes,  law  expenses,  and,  generally,  petty  disbursements  attendant 
on  the  several  businesses  of  railway  owners  and  railway  carriers. 

(5.)  As  the  stations,  offices,  stores  and  buildings,  and  repairing 
works  and  premises  throughout  the  railway  have  been  and  are  sepa- 
rately rated  in  the  several  parishes  in  which  they  are  situated,  though 
necessarily  used  and  occupied  for  the  purposes  of,  and  in  connection 
with,  it,  and  with  the  conduct  of  the  traffic  upon  it,  the  respondents 
further  deducted  the  fair  annual  value  thereof,  viz.  9,1502. 

(6.)  901,  per  mile  for  renewing  or  reproducing  rails,  chairs, 
sleepers,  &c.  as  before  (i). 

The  balance,  amounting  to  the  net  sum  of  135,5892.,  was  taken 
to  be  the  net  annual  value  of  the  whole  railway,  independently  of 
the  stations  and  other  buildings  rated  separately ;  and  the  Sessions 
found,  as  an  inference  from  the  above  facts,  that  the  railway  and 
other  corporeal  hereditaments  of  the  Company  in  connection  with 
the  railway  might  reasonably  be  expected  to  let  to  a  tenant  from 
year  to  year  at  the  last  mentioned  sum  of  185,5892.,  exclusive  of 
the  rent  of  the  stations  and  other  buildings  rated  separately,  such 
tenant  being  assumed  to  have  the  power  of  using  the  railway  and 
all  its  appurtenances  now  the  property  of  the  Company  under  the 
same  circumstances  as  the  Company,  and  with  no  other  privileges 
and  advantages  than  the  Company  now  possess.  The  principle  of 
mileage  being  agreed  upon  by  both  parties  as  fair  for  the  purposes 
of  this  rate,  both  as  applied  to  the  expenses  and  deductions  as  well 
as  receipts,  the  net  annual  rateable  value  of  so  much  of  the  railway 
as  lies  in  the  respondent  parish  is  to  be  taken  at  1,050/.  at  least 
supposing  the  principle  of  rating  adopted  by  the  parish  officers 
be  just  and  correct. 

Of  the  total  receipts  of  the  Company  only  about  30,0002.  per 
annum  are  received  in  the  shape  of  tolls  from  all  other  parties 
using  the  railway  on  their  own  account. 


(1)  It  was  suggeBted  in  argument 
that  this  deduction  and  that  of  No.  3, 
supra y  for  depreciation  of  the  moyeable 
stock  and  of  the  fixtures  of  the  way, 
ought  not  to  be  allowed    over    and 


above  the  annual  expense  of  repairs, 
&c.  specified  in  No.  4.  The  decision 
of  the  Court  was  that  enough  had  been 
deducted,  not  that  all  the  deductionB 
were  proper. 
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All  the  other  rateable  property  in  the  respondent  parish  is  rated 
upon  an  estimate  of  the  net  annual  value  thereof  within  the 
meaning  of  the  Parochial  Assessment  Act  (6  &  7  Will.  IV.  c.  96), 
and  without  directly  taking  into  account  any  ^receipts,  expenses  or 
allowances  having  reference  to  the  amount  of  actual  profits  made 
thereon. 

The  appellants  have  not  any  stations  or  buildings  in  '''the 
respondent  parish.  In  various  parishes  along  the  line  of  railway 
the  parties  who  (as  before  mentioned)  use  the  railway  as  carriers, 
and  have  stations  with  buildings,  and  branches  into  the  railway, 
and  other  conveniences  connected  with  the  railway,  are  not  rated 
in  the  particular  parishes  or  elsewhere  upon  or  in  respect  of,  or 
with  any  reference  to,  the  Grand  Junction  Railway  ;  but  solely  for 
their  own  stations.  The  appellants  derive  no  pecuniary  profit 
whatever  from  their  land  in  the  respondent  parish,  except  from 
the  tonnage  and  tolls  and  from  their  fares  and  other  receipts 
hereinbefore  mentioned,  and  their  trade  as  carriers  in  common 
with  all  other  carriers  over  the  same,  if,  indeed,  these  latter  profits 
are  to  be  considered  as  profits  arising  from  the  land,  which  the 
appellants  contend  that  they  are  not. 

The  appellants  contend  that,  even  supposing  the  rate  to  be 
founded  on  a  just  principle  and  proper  basis,  the  deductions 
allowed  by  the  respondents  do  not  include  all  the  items  necessary 
to  bring  out  the  net  annual  value ;  that  is  to  say,  the  rent  at  which 
what  the  respondents  contend  is  the  appellants*  rateable  property 
might  reasonably  be  expected  to  let  from  year  to  year ;  amongst 
which  omitted  deductions  the  appellants  instance,  by  way  of 
example,  an  annual  allowance  for  goodwill. 

The  Court  of  Quarter  Sessions  adopted  the  principle  of  rating 
and  the  deductions  contended  for  by  the  respondents  as  furnishing 
the  net  annual  value  of  the  rateable  property  pursuant  to  the 
Parochial  Assessment  Act,  and  confirmed  the  rate  accordingly ; 
buty  on  the  application  of  the  appellants,  granted  a  case  for  the 
opinion  of  this  Court  on  the  several  questions  hereinbefore  ^raised 
and  stated ;  the  Court  to  have  the  power  of  amending,  quashing 
or  otherwise  dealing  with  the  rate,  as  they  may  deem  right. 

The  case  was  argued,  November  15, 1848  (i),  by  Kelly  and  Smirke 
in  support  of  the  order  of  Sessions,  and  Sir  W.  W.  FoUett,  Solicitor- 
General,  and  M,  D.  Hili^  contra,  A  second  argument  as  upon  a 
concilium  was  then  directed  by  the  Court :  and  in  Hilary  Term, 

(1)  Before  Lord  Denman,  Ch.  J.,  Williams,  Coleridge  and  Wightman,  JJ. 
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17th  January,  1844  (i),  the  case  was  re-argued  hj  Kelly  on  one  side 
and  by  M.  D.  HiU  on  the  other. 

Arguments  in  support  of  the  order  of  Sessions : 

There  is  no  essential  difference  between  this  case  and  Reg.  v.  The 
London  and  South-Westem  Railway  Company  (2),  The  differences 
in  fact  are,  that  there  is  here  a  real  active  competition  of  carriers 
on  the  railway,  which  did  not  exist,  and  was  supposed  to  be 
practically  impossible,  in  that  case.  The  right  of  the  Board  of 
Trade  (s)  to  interfere,  in  order  to  prevent  any  bye-laws  or  regulations 
of  the  Company  from  excluding  strangers  from  the  safe,  profitable 
or  convenient  use  of  the  railway,  has  probably  given  rise  to  a  real 
competition.  Another  difference  is  that  a  part,  though  compara- 
tively inconsiderable,  of  the  profits  of  the  Company  really  arises  out 
of  tolls  paid  by  other  carriers  and  Companies  who  use  the  railway. 
It  is  observable,  also,  that  sect.  156  of  stat.  8  &  4  Will.  lY. 
c.  xxxiv.  (4)  limits  the  amount  of  fares  payable  by  passengers ;  so 
that  there  is  a  maximum  for  fares  as  well  *a8  for  tolls.  But  these 
facts  cannot  affect  the  principle  of  rating.  They  merely  tend  to 
diminish  the  profits  of  the  Company,  and  consequently  the  rateable 
value.  To  assume  the  tolls,  which  would  have  been  taken  if  the 
Company  had  not  been  carriers,  as  the  basis  of  the  rate  is  to  found 
it  on  a  state  of  things  almost  wholly  fictitious.  Toll  is  only  a  part 
of  the  profits,  even  supposing  it  to  be  the  criterion  where  toll  is 
paid ;  for  the  whole  profit  of  the  small  parcel  department  (sect.  159), 
and  of  the  mail  contracts  under  stat.  1  &  2  Vict.  c.  98  (5),  is  in 
addition  to,  and  independent  of,  toll ;  so  that,  if  the  Company  made 
no  use  of  the  way  but  to  carry  small  parcels  and  mails,  or  carried 
no  tollable  articles,  they  would  not  be  rateable  at  all  according  to 
the  argument.  But  the  real  test  of  rateable  value  is  what  a  tenant 
will  give  for  the  railway  itself  for  the  purpose  of  trading,  or  taking 
toll,  or  any  other  available  profit.  The  question  is,  not  what  profit 
a  lessee  of  the  tolls  would  take,  but  what  a  lessee  of  the  railway 
would  be  able  to  earn.  If  the  case  were  before  a  jury,  witnesses 
would  be  called  to  prove  what  a  lessee  would  give  for  the  railway. 
Tolls  are  not  the  natural  profits  or  real  produce  of  the  land,  any 
more  than  fares.    Both  are  equally  the  remuneration  for  the  work. 


(1)  Before  Lord  Deninan,   Ch.  J., 
Patteson,  Coleridge  andWightman,  JJ. 

(2)  55  B.  B.  351  (1  Q.  B.  558). 

(3)  Stats.   3  &  4  Vict.  c.  97,  and 


5  &  6  Vict.  c.  55. 

(4)  See  note  (3)»  p.  285,  post. 

(5)  "  An  Act  to  provide  for  the  con- 
veyance of  the  mails  by  railways.** 
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labour  and  oatlay  of  (he  Company  in  constructing,  maintaining  and 
working  the  railway,  and  for  their  permitting  others  to  use  it.  It 
makes  no  difference  that  the  remuneration  is  partly  fixed  by 
Parliament.  If  the  prices  of  admission  to  a  theatre,  licensed  for 
dramatic  entertainments,  were  regulated  by  the  Lord  Chamberlain, 
yet,  if  the  owner  could  calculate  upon  a  further  *annual  profit 
derived  from  balls,  concerts,  dinners  and  public  meetings,  the  over- 
seers would  doubtless  be  entitled  to  consider  that  source  of  profit 
when  they  make  their  rates.  If  competition  were  to  interfere  with 
the  Company's  profits  so  much  as  to  drive  them  from  the  trade  of 
carriers  and  to  reduce  their  profits  to  that  of  toll  alone,  then  toll 
would  become  the  real  test  of  value,  and  the  railway  would  resemble 
a  canal  which  usually  yields  to  the  proprietors  no  profit  except 
toll :  Rex  v.  The  Trustees  of  the  Duke  of  Biidgewater  (i).  So  little 
is  toll  a  necessary  representative  of  value^  that  it  is  easy  to 
imagine  a  case  in  which  the  whole  profits  of  the  Company's  trade 
might  not  exceed  the  maximum  amount  of  tolls ;  as  if  there  were  a 
rival  and  preferable  railway  between  the  same  termini.  There 
would  then  be  no  competition  on  the  same  railway ;  consequently 
no  tolls  would  be  taken,  and  no  profit  would  be  made  of  it  except 
by  carrying  at  prices  which  might  not  exceed  the  maximum  tolls. 
Would  the  Company  then  consider  themselves  fairly  rated  on  the 
amount  of  imaginary  tolls,  which  they  did  not  and  could  not  get 
any  one  to  pay,  and  which  included  all  their  profits  as  carriers  ? 
To  the  argument  that  tolls  may  be  arbitrarily  reduced  to  a  nominal 
amount,  an  answer  was  attempted  in  Reg.  v.  The  London  and  South- 
western Railway  Conijyany  (2)  by  saying  that  they  must  be  fixed  at 
a  "  reasonable  "  amount.  But,  where  a  tax  is  imposed,  the  lower 
it  is,  the  more  reasonable  it  may  be  justly  called.  In  such  a  case 
"  reasonable  "  means  as  small  as  possible.  A  Company  free  from 
competition  of  carriers  may  safely  reduce  their  tolls  indefinitely, 
and  thus  exempt  themselves  from  local  taxation  by  reason  "^of  the 
very  circumstance  that  increases  their  profits  and  their  ability  to 
pay.  The  question  of  value  depends  on  the  rent  which  a  tenant 
may  be  expected  to  pay.  Here  the  Sessions  have  expressly  found 
that ;  and,  if  they  had  simply  stated  such  finding,  it  would  have 
been  conclusive ;  but,  to  obtain  the  direction  of  this  Court,  they 
have  disclosed  the  means  by  which  they  reached  the  result,  and 
submit  their  inference  to  the  judgment  of  this  Court  in  case  they 
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shall  think  proper  to  exercise  it  on  that  which  seems  to  be  rather  a 
question  of  fact  than  of  law  :  for,  although  this  Court  has  often 
pronounced  on  the  deductions  to  be  made  from  the  ascertained  rent 
or  gross  annual  value  of  the  land,  it  has  not  hitherto  been  called 
upon  to  determine  the  proper  method  of  finding  out  such  rent  or 
gross  value  itself,  or  to  verify  the  calculations  upon  which  the 
estimate  has  been  founded. 

Supposing  the  inquiry  now  open,  the  rateable  value  has  been 
thus  attained.  The  Sessions  have  taken  the  gross  receipts.  These 
are  clearly  not  the  immediate  subject  of  a  rate ;  but  they  must 
necessarily  include  the  rateable  subject.  They  must  include  the 
profits  of  the  railway  as  such,  unless  there  are  no  such  profits  at 
all.  The  problem  therefore  is  to  cut  down  this  gross  sum  to  the 
net  rent.  For  this  purpose  all  trade  expenses  and  trade  profits 
must  be  excluded :  all  that  can  be  referred  to  these  is  to  be  found 
in  the  first  four  items  of  deduction ;  and  the  residue  must  be  the 
sum  earned  by  the  Company  as  railway  owners.  Again,  clear  this 
residue  of  the  expense  of  maintaining  the  railway  and  all  the 
fixtures  and  buildings  connected  with  it,  and  all  the  rates  and  taxes 
upon  them,  and  the  balance  is  the  net  profit  of  the  railway  which 
a  tenant  will  make  independently  of  his  trade  of  carrier.  From 
this  there  must  be  a  further  "^deduction  of  tenant's  profits,  in  order 
to  bring  out  the  net  rent  at  which  it  may  be  expected  to  let  to  him. 
All  these  deductions  have  been  made:  and  it  may  be  doubted 
whether  more  has  not  been  allowed  than  the  Company  can  fairly 
claim  (1).  The  appellants  do  not  point  out  any  other  or  more 
satisfactory  way  of  bringing  out  the  net  value.  This  species  of 
property  has  acquired,  as  yet,  no  such  known  average  market  value 
as  to  enable  surveyors  to  speak  of  it  from  their  common  experience, 
as  in  the  case  of  houses  and  farms.  These  have  a  current  value, 
according  to  their  class  and  situation,  which  supersedes  the  necessity 
of  any  other  mode  of  calculating  it.  To  estimate  the  value  from 
the  profits  of  trade  has  been  said  to  be  as  unwarrantable  as  to  rate 
Coutts's  banking  house  according  to  the  profits  of  the  business : 
but  there  the  profits  have  no  connection  with  the  house,  and  are 
not  dependent  on  it.     An  incoming  tenant  would  not  regard  them. 


(Coleridge,   J. :    He  might  give    more    for  it  as  a  banking 

shop.) 

(1)  As  all  the  deductions  claimed 
were  insufl&cient  to  reduce  the  value 
below  the  rate,   the  parish    allowed 


them  all.     Some  doubtful  items  are 
referred  to  in  note  (1),  p.  280,  ante. 
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It  might  perhaps  add  to  the  value.  Indeed  houses  often  derive  a 
value  from  a  trade  independent  of  them ;  thus  Dr.  A.  Smith  men- 
tions that  the  rent  of  houses  near  the  sea  in  the  Shetland  Islands 
is  in  proportion  to  the  profit  the  tenant  can  make  by  fishing,  as 
well  as  by  the  land  (i).  The  present  case,  however,  rather  resembles 
that  of  lands  or  buildings  applicable  exclusively  to  some  particular 
purpose:  as  a  chapel,  a  factory,  a  billiard  or  news  room,  or  a 
brewer's  plant ;  and  the  tenement  rated  is  not  the  mere  habitation 
of  a  trader,  but  is  parcel  of  *his  fixed  stock,  and  the  instrument 
whereby  his  profits  are  made. 

Arguments  for  the  appellants : 

The  Court  in  Reg.  v.  l^he  London  and  South- Western  Railway 
Company  (2)  cautiously  guarded  against  the  inference  that  their 
judgment  applied  to  other  railways  regulated  under  different  Acts 
of  Parliament,  and  worked  under  different  circumstances.  Various 
clauses  of  their  Act  show  that  the  Legislature  contemplated  the  use 
of  the  railway  by  other  carriers  in  common  with  the  appellants  (3) ; 
and  the  only  question  now  is,  whether  the  Company  are  to  be 
subject  to  a  burden  from  which  other  companies  or  parties  carrying 
on  the  railway  will  be  exempt.  It  is  plain  that  the  Company  were 
in  that  case  considered  to  be  in  the  exclusive  use  of  the  railway ; 
here  other  carriers  use  it  adversely  to  the  Company,  and  the  Com- 
pany enjoys  no  advantage  whatever  over  other  carriers.  If  there 
be  any  advantage  arising  from  the  position  of  the  stations,  that 
increases  the  value  of  the  stations,  and  not  of  the  railway  as  dis- 
tinguished from  them.  It  is  an  error  to  suppose  that  a  lessee  of 
the  railway  will  get  any  profit  out  of  the  land  but  toll.  He  will 
take  by  the  demise  not  a  right  of  carrying  on  it,  for  that  he  has 
already  by  force  of  the  statute,  but  a  right  to  receive  the  tolls.  As 
soon  as  he  has  entered  on  the  subject  of  the  demise,  the  *  Company 
may  still  continue  to  carry  as  before  and  to  use  their  stations  for 
that  purpose,  paying  toll  to  their  own  tenant.  The  fallacy  consists 
in  supposing  the  Company  to  be  obliged  to  withdraw  from  competi- 
tion, which  they  would  not  be ;  and,  if  they  were,  the  consideration 
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(1)  Wealth  of  Nations,  B.  1,  Oh.  XL 

(2)  55  B.  B.  351  (1  a  B.  558). 

(3)  The  clauses  of  stat.  3  &  4 
Will.  lY.  c.  xxxiv.,  to  which  counsel 
referred,  do  not  differ  materially  from 
those  which  are  contained  in  the  Act 
for  the  London  and  South-Westem 


Bailway,  and  of  which  there  is  an 
abstract  at  the  end  of  the  report  of 
that  case.  Stat.  3  &  4  Vict  c.  xlix., 
ss.  19,  20,  obliges  the  Company  to 
keep  an  account  of  tolls  actually 
received  by  them. 
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paid  for  this  would  not  be  rent,  but  a  payment  in  respect  of  good- 
will. If,  therefore,  the  rent,  found  by  the  Sessions  to  be  reasonable 
in  amount,  supposes  the  tenant  to  be  in  the  place  of  the  Company, 
this  item  ought  to  be  deducted.  Whatever  an  incoming  tenant 
pays  to  the  outgoing  one  for  the  advantage  of  succeeding  to  his 
business  is,  in  substance,  for  goodwill,  by  whatever  name  it  may  be 
called.  Any  calculation  of  value  based  on  the  gross  receipts  of 
trade  must  be  wrong,  because  those  profits  are  not  rateable  either 
in  whole  or  in  part:  and  any  deductions  which  leave  a  residue 
exceeding  the  amount  of  tolls  must  be  insufficient,  for  toll  is  the 
only  profit  which  the  Company  can  by  law  receive  from  the  mere 
use  of  the  land ;  fare  being  the  remuneration,  not  for  the  use  of  the 
land,  but  for  carriage  of  the  passenger  or  goods. 

Nor  is  there  any  difficulty  here  arising  from  an  arbitrary  amount 
of  toll ;  for  as  there  is  an  active  competition  there  is  evidently  no 
interest  to  fix  any  rate  except  the  maximum  ;  and  the  case  is,  there- 
fore, exactly  parallel  to  that  of  a  canal,  where  the  tolls  are  the 
measure  of  value  even  were  the  canal  owner  is  a  carrier,  and  takes 
fares  and  not  tolls:  Rex  v.  The  Trustees  of  the  Duke  of  Bridge- 
water  (i).  All  the  cases  relied  upon  as  instances  in  which  value  is 
supposed  to  be  independent  of  the  land  are  in  truth  instances  of 
land  increased  in  *value  by  something  incidental  to  it.  [He 
referred  to  Rex  v.  The  Proprietors  of  the  Liverpool  Exchange  (2) 
and  Rex  v.  Bradford  (a).]  There  is  no  case  in  which  the  personal 
profits  of  the  tenant  can  be  fairly  brought  into  the  account  in 
estimating  the  value  or  rent  of  his  house.  If  it  were  otherwise,  a 
banker  who  establishes  a  bank  next  door  to  Messrs.  Coutts,  in  a 
house  of  equal  dimensions  but  in  which  he  carries  on  a  less 
extensive  business,  would,  on  that  account,  be  assessed  at  a  less 
rate.  The  principle  of  this  rate  would  justify  taking  into  account 
the  profits  made  by  the  appellants  in  running  their  carriages  on 
the  other  railroads ;  whereas  the  respondents  disclaim  any  right  to 
do  this.  All  the  anomaly  and  hardship  of  such  a  mode  of  calcula- 
tion is  removed  by  making  the  tolls,  fixed  at  a  fair  amount,  and 
earned  by  all  carriages,  to  be  the  sole  criterion  of  rateable  value. 
By  assuming  the  fictitious  case  of  a  tenant  at  will  in  the  enjoyment 
of  all  the  privileges  and  trade  profits  of  the  "^Company,  the  Com- 
pany, who  at  their  own  cost  and  risk  constructed  the  railway, 
are  put  in  a  position  to  contend  with  rival  carriers  at  a  great 


(1)  32  B.  E.  574  (9  B.  &  0.  68). 

(2)  1  Ad.  &  El.  465. 


(3)  4  M.  &  S.  317. 
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which    could    not    have    been    intended    by    the 


Cur.  adv.  vult. 


LoBD  Dbnmak,  Ch.  J.  now  delivered  judgment : 

This  case  of  appeal  against  a  poor  rate  was  argued  in  Michaelmas 
Term  last,  and  again  on  a  cancilium  in  Hilary  Term,  and  has  been 
heard  by  all  the  members  of  the  Court, 

Independently  of  certain  questions  of  detail  which  we  will  con- 
sider hereafter,  the  main  argument  of  the  appellants  was  directed 
to  show  that  this  case  was  distinguishable  from  that  of  The  London 
and  Soutli'Westem  Railway  Company  {i)  in  points  which  went  to  the 
principle  of  the  judgment  in  that  case ;  while  the  respondents  con- 
tended that  the  two  cases  were  in  principle  the  same,  and  that  that 
judgment  must  govern  the  Court  in  this.  It  is  necessary,  therefore, 
in  the  first  place  to  compare  the  two  cases.  If  they  shall  be  found 
to  be  different  in  material  circumstances,  the  principle  of  that  deci- 
sion may  lead  to  a  contrary  one  in  this ;  at  all  events  that  decision 
will  not  bind  in  the  present  case.  If  they  shall  be  found  to  be 
substantially  the  same,  it  may  be  necessary  to  consider  whether  our 
own  reflection,  or  any  thing  urged  in  these  arguments,  should 
induce  the  Court  to  depart  from  the  former  decision. 

In  that  case  the  facts  found  (and  it  must  never  be  forgotten  that 
the  propriety  of  a  poor  rate  can  only  be  determined  with  reference 
to  the  facts  found  to  be  actually  existing  when  it  was  made)  were 
that  the  Company  *was  in  the  sole  and  exclusive  occupation  of  the 
railway,  warehouses,  stations,  and  landing  places ;  and,  being  so, 
were  solely  and  exclusively  carrying  on  a  large  business  as  carriers 
thereon ;  that,  although  the  Legislature  had,  under  certain  limita- 
tions, made  the  railway  a  highway,  and  given  to  all  the  liege 
subjects,  under  these,  a  right  to  use  it,  as  such,  either  as 
carriers  or  for  individual  travelling,  and  in  such  case  provided 
for  the  payment  of  tolls  to  the  Company,  yet,  in  fact,  no  one  having 
availed  himself  of  the  right,  nor,  as  then  appear  to  us,  having  the 
power  of  doing  so  conveniently  or  effectually,  no  tolls  were  in  fact 
earned.  To  this  state  of  facts  we  applied  the  established  principles 
of  rating — that  the  rate  is  to  be  on  the  occupier  in  respect  of  the 
beneficial  nature  of  his  occupation,  in  estimating  which  as  to 
amount,  or,  to  put  it  in  other  words,  in  ascertaining  how  much 
net  rent  such  or  such  an  occupation  may  be  expected  to  command, 
(1)  55  K.  R.  351  (1  Q.  B.  558}. 
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parish  ofl&cers  are  to  consider,  not  drily  and  only  what  would  legally 
pass  by  a  demise  of  it,  but  all  the  existing  circumstances,  whether 
permanent  or  temporary,  wherever  situated,  however  arising  or 
secured,  which  would  reasonably  influence  the  parties  to  a  nego- 
ciation  for  a  tenancy  as  to  the  amount  of  rent  to  be  asked  or  given. 
We  therefore  thought  it  impossible  in  that  case  to  separate  the 
three  or  four  miles  of  railway  within  the  respondent  parish  from 
the  whole  line  running  through  many  other  parishes,  or  that  whole 
line  from  the  warehouses,  stations,  and  landing  places,  or  these 
again  from  the  peculiar  conveniencies  which  a  tenant  would  have 
for  carrying  on  as  occupier  a  lucrative  business,  if  not  the  effective 
monopoly,  which  the  provisions  of  the  Act  appeared  to  give  to  the 
occupier  for  carrying  it  on.  What  *under  the  Act  was  possible  by 
law,  what  in  point  of  fact  might  be  in  future,  however  ne€ur,  we 
thought  immaterial  as  to  the  principle,  though  very  fit  to  be  taken 
into  account  when  making  the  calculation  as  to  the  quantum ;  but 
in  principle  the  parish  officers  were  to  look  to  the  actual  state  and 
value  of  the  occupation.  « 

In  the  case  now  under  consideration  there  are  some  facts  entirely 
different  from  those  we  have  just  mentioned.  The  case  finds  that 
other  parties,  as  well  as  the  appellants,  exercise  the  right  of  being 
carriers  over  various  parts  of  the  railway,  including  therein  that 
part  of  it  which  is  within  the  respondent  parish ;  providing  for  them- 
selves, independently  of  the  Company  (subject  however  to  its  controul 
under  the  Acts  of  Parliament),  carriages,  fuel  and  all  other  things 
necessary  and  convenient  for  conveyance  of  passengers  and  goods, 
and  separate  stations,  and  the  needful  branches  into  or  communi- 
cations with  the  railway.  These  make  profits  of  their  carrying 
trade,  as  do  the  appellants,  and  pay  them  the  tolls  which  they  have 
fixed  under  the  powers  given  them  by  their  Acts.  Besides  these, 
another  class  of  carriers  hire  from  the  appellants  engines  and  the 
use  of  stations,  landing  places,  &c.,  but  find  their  own  carriages ; 
these  also  make  profits  of  their  carrying  trade  on  the  railway,  and 
pay  to  the  appellants  both  tolls  and  a  compensation  for  the  use  of 
the  engines,  stations  and  other  accommodations  provided  for  them. 

As  the  appellants  receive  tolls  from  these  two  classes  of  carriers 
in  respect  of  the  goods  and  passengers  conveyed  by  them  on  the 
railway,  so  they  keep  an  account,  as  directed  by  their  Act,  of  the 
tolls  which  would  have  been  produced  by  their  own  conveyance  of 
such  goods  and  passengers,  if  not  upon  their  own  account.  These, 
*with  the  compensation  above  mentioned,  form  the  total  produce  of 
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the  land,  which  the  Company,  if  not  carriers,  or  a  lessee  of  the 
railway  carrying  on  no  traflSc  upon  it,  would  receive ;  and  upon  the 
aggregate  of  these  alone,  after  due  deductions  made,  the  Company 
contend  that  the  rate  ought  to  be  imposed.  We  understand  them, 
though  it  is  not  precisely  so  stated,  to  admit  the  principle  of  con- 
sidering the  whole  line  as  entire,  and  to  arrive  at  the  exact  sum,  at 
which  they  contend  the  rate  in  the  respondent  parish  should  be 
fixed,  by  a  mileage  division  of  the  whole  length ;  a  principle  very 
convenient  in  itself,  and  rightly  adopted  by  consent. 

It  is  unnecessary  after  this  statement  to  point  out  the  difference 
in  fact  between  the  two  cases.  But  we  cannot  perceive  how  this 
difference  bears  upon  the  principle  on  which  the  present  rate  is  to 
be  examined,  or  which  governed  the  Court  in  the  former  decision. 
For  that  proceeded,  not  upon  speculations  as  to  what  might  be  in 
future,  but  expressly  on  the  then  existing  state  of  facts.  Each  of 
the  two  Companies  must  be  rated  in  respect  of  the  occupation  of 
the  land :  one  of  them  derives  no  benefit  from  that  occupation 
except  by  carrying  on  upon  the  land  the  business  of  conveying 
goods  and  passengers ;  the  division  of  that  profit  into  tolls  and 
fares  we  think  merely  nominal :  the  other,  in  addition  to  this  mode 
of  profitably  occupying,  also  derives  a  profit  from  allowing  others  to 
carry  goods  and  passengers  on  the  land  also  ;  and  this  latter  profit 
is  properly  called  tolls.  Still  in  both  the  enquiry  must  be  the 
same :  what  is  the  value  of  the  occupation,  from  whatever  source 
derived  ?  In  neither  can  the  profits  of  trade,  as  such,  be  brought 
into  the  rate ;  but,  if  the  ability  to  carry  on  a  gainful  trade  upon 
the  land  adds  to  the  value  of  the  land,  that  value  *cannot  be 
excluded  merely  because  it  is  referable  to  the  trade.  Suppose  a 
honse  occupied  by  a  private  family  to-day,  which,  having  great 
advantages  of  situation  for  the  purposes  of  trade,  is  turned  into  a 
shop  to-morrow,  and  in  consequence  lets  for  double  or  treble  the 
former  rent ;  would  not  the  rate  be  properly  increased  in  propor- 
tion ?  Could  it  be  objected  that  to  do  so  was  to  rate  the  profits  of 
trade  ?  Again,  supposing  that  the  occupier  was  to  let  out  different 
rooms  to  other  persons  carrying  on  the  same  trade  as  himself,  and 
this  mode  of  occupying  was  still  to  increase  the  value  of  the  house 
to  let ;  would  this  at  all  vary  the  principle  on  which  he  was  rated, 
though  it  might  increase  the  qtuinUim  ?  Or,  lastly,  supposing  that, 
instead  of  this  species  of  underletting  being  at  the  option  of  the 
occupier,  all  persons  using  the  same  trade  had  a  right  by  some 
etatate,  under  certain  restrictions,  to  carry  it  on  in  the  different 
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Reg.        rooms  of  the  house,  paying  a  large  compensation  to  the  occupier, 

The  Grand   would  not  the  principle  of  the  rate  be  still  the  same  ?     Would  it  be 

Railway     D^ate^^ial  to  enquire  how  the  occupation  became  more  valuable. 

Company,     except  it  might  be  for  making  greater  or  less  deductions,  which  the 

nature  of  the  occupation  might  make  just  ?    We  may  all  remember 

when  the  large  premises  in  Soho  Square,  now  used  as  a  bazaar, 

were  occupied  as  private  residences.     The  present  mode  of  occupa- 

'     tion  probably  increases  the  rent ;  but  whether  one  man,  being  the 

tenant,  alone  carried  on  the  various  trades  now  exercised  there,  or 

sold  goods  himself  at  part  of  the  stands  and  let  out  the  others,  and 

so  derived  his  profit  in  part  directly  from  trade,  in  part  from  the 

rent  paid  him  by  traders,  or  let  out  all  the  stands  and  so  earned  no 

profit  but  from  the  rents  paid  him  by  traders,  the  result  would  be 

[  *40  ]       in  either  case  exactly  *tbe  same ;  the  overseers  could  only  enquire 

what  was  the  fair  rateable  value  of  buildings  so  occupied.    Nor,  as 

we  have  said  before,  could  the  enquiry  be  at  all  affected,  if  the 

occupier  of  the  bazaar  held  it  under  some  statutable  licence,  which 

compelled  him  to  allot  his  stands  to  all  persons  paying  certain  rents 

and  submitting  to  certain  regulations. 

But  it  is  said  that  in  the  cases  supposed  all  is  referable  to  the 
occupation  imder  the  supposed  lease:  that  conveys  the  exclusive 
dominion  ;  and  thence  flow  entirely  the  means  of  making  the  profits. 
We  have  in  truth  already  given  the  answer  to  this  ;  but  it  will  be 
plainer,  if  it  be  observed  that  there  is  a  fallacy  in  confounding  that 
which  the  lease  conveys  a  legal  title  to,  and  that  which  it  gives  the 
lessee  the  means  of  doing  or  enjoying.  No  two  things  can  be  more 
distinguishable:  and  it  is  the  latter  which  regulates  the  rent  a 
tenant  will  give,  and  not  the  former.  Suppose  two  estates  of  equal 
size  and  in  all  respects  of  equal  fertility ;  but  one  is  surrounded  by 
excellent  roads,  or  has  a  canal  near  to  it,  or  is  near  to  a  large  market, 
and  the  other  is  without  these  advantages  ;  of  course  the  rent  and 
the  rateable  value  of  the  one  will  be  larger  than  the  other ;  yet  the 
tenant  would  take  no  more  by  the  lease  of  the  one  than  of  the 
other ;  the  lease  would  give  him  no  legal  title,  which  he  had  not 
before,  to  use  the  roads,  the  canal  or  the  market.  Or  suppose  a 
more  peculiar  case :  A.,  the  owner  and  occupier  of  Blackacre,  and 
having  the  command  of  a  stream  of  water  which  he  can  turn  over 
Whiteacre,  on  that  account  desires  to  rent  it ;  to  him  it  will  be 
more  valuable  than  to  any  other  occupier,  because  he  can  fertilize 
it  at  little  expense ;  he  will  therefore  give  a  larger  rent  than  any 
[  *4i  ]       other  person ;  yet  by  *the  lease  be  would  take  no  more  than  any 
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other  person,  though  he  ought  undoubtedly  to  pay  a  higher  rate. 
Apply  the  principle  of  these  cases  to  the  railway  of  the  appellants. 
It  is  quite  true  that,  if  they  were  to  let  it  to  a  tenant,  the  lease 
would  convey  the  land  and  railway  only,  and  give  a  title  to  the  tolls 
only ;  but  the  lessee  would  undoubtedly  consider  the  facilities  and 
advantages  which  the  occupation  as  tenant  would  afford  him  for 
carrying  on  a  lucrative  trade  as  carrier ;  and,  in  whatever  propor- 
tion that  consideration  would  increase  his  rent,  in  the  same,  after 
due  allowances,  would  his  rate  be  raised  also. 

Two  propositions  are  equally  true,  that  the  rate  is  not  to  be 
imposed  in  respect  of  the  profits  of  trade,  and  that  it  is  to  be 
imposed  in  respect  of  the  value  of  the  occupation ;  and  two  pro- 
positions that  are  true,  and  applicable  to  the  same  subject-matter, 
cannot  be  inconsistent ;  and  we  think  the  respondents  in  the  present 
case,  by  the  scheme  they  propose,  have  shown  that  they  are  not  so. 
The  gross  yearly  receipts  of  the  Company  as  occupiers  of,  and 
carriers  on,  the  railway  must  at  least  include  the  proper  subject- 
matter  of  the  rate.  They  have,  therefore,  taken  a  sum  agreed  to 
represent  them  as  the  first  point  to  start  from.  They  then  assume 
an  amount  of  capital  employed  in  the  trade,  and  deduct  from  the 
former  sum  two  per-centages  on  the  latter  for  the  interest  of  this 
capital  and  the  profits  which  ought  to  be  made  on  it,  and  a  third 
for  the  depreciation  of  stock  beyond  usual  repairs  and  expenses ; 
fourthly,  they  deduct  from  the  gross  receipts  the  annual  costs  of 
conducting  the  trade ;  fifthly,  they  deduct  the  annual  value  of  «11 
the  land  occupied  by  stations,  &c.,  and  elsewhere  rated ;  and, 
sixthly,  a  sum  per  mile  for  the  reproduction  *of  rails,  chairs, 
sleepers,  &c.  These  deductions,  taken  together,  seem  to  us  to 
include  whatever  is  properly  referable  to  the  trade,  and  distinguish- 
able from  the  increased  value  which  that  trade  gives  to  the  land. 
We  do  not  now  speak  of  the  amounts  allowed  under  each  item ;  and 
we  decline  to  give  any  opinion  on  this  point,  which  is  properly  for  the 
Sessions :  but,  if  these  are  the  proper  heads  of  deduction,  then  the 
residue  must  represent  the  value  of  the  occupation  ;  and,  if  so,  this 
alone  is  brought  into  the  rate,  and  the  profits  of  trade  are  excluded. 
Accordingly  the  Sessions  have  found,  as  an  inference  from  the  facts, 
that  the  residue  is  the  sum  which  a  tenant  from  year  to  year 
might  reasonably  be  expected  to  give  for  the  railway  and  corporeal 
hereditaments  now  occupied  by  the  Company  in  connection  with 
the  railway,  exclusive  of  the  stations  and  other  buildings  rated 
separately,  such  tenant  being  assumed  to  have  the  same  and  no 
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other  power  of  using  the  railway,  the  same  and  no  other  advantages 
and  privileges,  as  the  Company  now  possess.     If  the  deductions 
exhaust  that  portion  of  receipts  referable  to  trade,  the  inference  of  the 
Sessions  is  fair.   If  the  advantages  and  privileges  which  the  Company 
possess  are  attributable  to  their  occupation  and  would  pass  with 
it,  their  assumption  is  well  founded.    We  agree  with  them  in  both. 
The  appellants,  however,  contend  that,  even  if  the  principle  of 
the  rate  be  fair,  some  reasonable  deductions  are  omitted.    We  have 
used  the  sufficiency  of  the  deductions  made  as  a  mode  of  trying  the 
principle  ;  but  the  objection  of  the  appellants  now  to  be  considered 
is  one  of  detail.     The  only  instance  which  they  specify  and  rely  on 
is  that  an  allowance  ought  to  be,  and  is  not,  made  for  goodwill. 
We  presume  by  this  is  meant  that  a  person,  ^bargaining  with  the 
Company  to  become  their  yearly  tenant  of  the  railway  in  the 
expectation  of  succeeding  to  their  trade  as  a  probable  consequence 
of  succeeding  to  their  occupation,  would  properly  be  called  on  to 
pay  them  something  for  the  goodwill  of  that  trade ;  and  that  this 
would  be  in  the  nature  of  an  outgoing,  a  deduction  from  profits. 
This  objection  appears  capable  of  two  answers;  the  first  and  a 
decisive  one  is,  that  the  purchase  of  goodwill  implies  that  a  trade 
is  sold  ;  that  the  Company  are  to  be  bound  to  surrender  their  trade 
to  the  lessee,  and  no  longer  to  be  carriers  on  the  line ;  but  the 
calculation  of  the  Sessions  proceeds  on  no  such  supposition ;  all 
those  special  advantages,  indeed,  for  carrying  it  on,  which  the 
occupation  gives  them,  whatever  they  may  be,  they  must  necessarily 
surrender:  but,  the  moment  they  had  leased  the  railway,  they 
would  become  a  part  of  the  public  and  have  the  right  to  carry  on 
their  trade,  retaining  all  the  goodwill,  with  all  those  advantages 
which  the  statutes  have  carefully  reserved  for  the  public.    Secondly, 
though  the  supposition  of  a  tenancy  is  to  be  made,  yet  what  the 
incidents  of  the  tenancy  must  be  as  to  actual  terms  and  allowances 
must  be  determined,  for  the  purpose  of  fixing  the  amount  of  the 
rate,  by  the  actual  state  of  things  ;  for  this  supposition  of  a  tenancy 
is  only  a  mode  of  ascertaining  the  existing  value  of  the  occupation 
to  the  existing  occupier.     Now  here  there  is  no  tenancy  in  fact ;  no 
goodwill  is  in  fact  paid  for,  and,  therefore,  no  deduction  ought  in 
fact  to  be  made  on  account  of  its  price. 

Again,  it  is  contended  that  the  existing  facts  of  this  case  show 
the  unreasonableness  of  the  rate.  The  carrying  trade  of  the  Com- 
pany goes  beyond  their  own  line  *upon  the  railways  of  other  sets 
of  proprietors ;  bat  the  receipts  arising  from  this  have  been  excluded 
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from  the  rate  ;  this,  it  is  said,  is  inconsistent.     How  can  the  profits         Beg. 

which  the  same  engine  earns  by  drawing  goods  over  one  mile  be  of    xhb  Grand 

a  diflferent  character  from  those  which  it  earns  in  the  same  employ     Junction 

over  the  next  mile  ?     So  far  from  there  being  any  inconsistency  in     Company, 

this,  it  ia  necessarily  involved  in  the  principle  on  which  the  rate 

rests :  that  the  distinction  can  be  made,  and  has  been  made,  is  no 

slight  proof  of  the  soundness  of  that  principle.     The  moment  that 

the  engine  leaves  the  railway  of  the  Company,  what  it;  earns  ceases 

to  have  any  connection  with  their  occupation  of  the  railway ;  it 

may  and  of  course  does  increase  the  value  of  the  occupation  of  that 

other  line  on  which  it  then  works,  and  will  of  course  in  the  shape 

of  toll  proportionably  increase  the  rate  which  the  occupier  will  pay ; 

but,  if  it  were  allowed  to  swell  the  charge  on  the  Company,  it  could 

only  do  so  in  respect  of  the  profits  of  trade ;  and  these  our  principle 

excludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice  between 
the  Company  and  those  other  corporations  or  individuals  who  carry 
on  their  line.     Their  engines  and  their  trade,  it  is  said,  pay  nothing 
to  the  poor  rate  directly,  and  indirectly  only  in  respect  of  their  toll, 
which  may  be  supposed  to  be  calculated  so  as  to  bear  its  own  rate ; 
whereas  the  Company  pay  both  on  their  tolls  and   their  fares. 
Colour  is  given  to  this  objection  from  the  fact,  which  might  seem 
to  explain  it,  that  the  Company  fill   two  characters;  the   other 
parties  one  only.    But  the  proper  answer  is  a  denial  of  the  fact ; 
the  Company  do  not  pay  directly  or  indirectly  on  their  fares ;  *they       [  •45  ] 
pay  only  on   the  increased  value  of   their  occupation    of  land 
occasioned  by  whatever  circumstances.     If  a  trader  should  underlet 
to   a  lodger  a  room  in  his  house  in  which  he  drove  the  most 
profitable  trade  imaginable,  such  lodger  would  pay  no  poor  rate  at 
all ;  but,  as  the  trader  would  proportion  the  rate  at  which  he  let 
the  lodgings  to  the  advantage  which  such  lodger  derived   from 
them,  the  total  rent  which  the  trader  would  pay,  and  the  rate 
which  would  be  imposed  on  him,  would  be  proportionately  increased : 
but  could  he  complain  of  any  injustice,  or  say  that  he  carried  on 
his  own  trade  in  the  residue  of  the  house  to  a  disadvantage,  because 
in  his  rate  the  value,  which  his  trade  so  carried  on  in  the  residue 
gave  to  his  occupation,  was  also  taken  into  the  account  in  fixing  the 
qtiantum  of  the  rate?    Yet  those  parties  who  carry  on  a  trade  upon 
the  Company's  line  are,  in  effect,  but  in  the  nature  of  lodgers  or 
parties  enjoying  a  profitable  easement  on  the  line,  and,  by  the 
consideration  they  pay,  increasing  its  general  value. 
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[46] 


In  the  examination  which  this  case  has  compelled  us  to  make, 
we  have  necessarily  been  led  into  a  reconsideration  of  the  principles 
on  which  the  decision  in  the  case  of  the  South -Western  Railway 
proceeded.  That  dBcision  was  not  directly  impugned  in  the  argu- 
ment ;  but  the  distinction  of  fact  relied  on  has  appeared  to  us,  on 
examination,  so  unsubstantial,  that  it  was  necessary,  in  order  to  a 
decision  against  this  rate,  to  examine  the  principle  on  which  that 
was  upheld :  and,  in  a  matter  of  such  vast  importance  and  such 
apparent  novelty,  where,  too,  the  decision  of  this  Court  cannot  be 
reviewed  in  a  court  of  error,  we  were  not  unwilling  again  to  examine 
the  question. 

Upon  the  whole  we  are  satisfied  with  the  decision  of  the  Sessions. 
It  appears  to  us  founded  on  a  just  application  of  established 
principles,  in  accordance  with  several  decided  cases  and  conflicting 
with  none.    Our  judgment,  therefore,  will  be  for  the  respondents. 

Order  of  Sessions  confirmed. 


1843. 
Jan.  25. 

[132] 


EEG.  V.  The  INHABITANTS  of  WORTH. 

(4  Q.  B.  132—140 ;  S.  C.  3  G.  &  D.  376 ;  12  L.  J.  M.  C.  47 ;  7  Jur.  172.) 

On  the  trial  of  an  appeal,  respondents,  to  defeat  an  alleged  settlement  by 
hiring  and  service  in  1824, 1825,  produced  a  book  in  which  the  master,  then 
dead,  had  kept  minutes  of  his  contracts  with  servants,  and  which  contained 
the  following  entries  in  his  writing. 

"April  4th,  1824.  W.  W."  (the  pauper)  **came;  and  to  have  for  the 
half  year  40«. 

"  September  29th.     Paid  this  21. 

**  October  27th.  Ditto  came  again,  and  to  have  U.  per  week :  to  March 
25th,  1825,  is  21  weeks  2  days:  11.  U.  6d, 

**25th.     Paid  this." 

Held,  that  these  entries  were  not  admissible,  either  as  made  against  the 
writer's  interest,  or  as  written  in  the  course  of  a  business  or  employment, 
or  as  embodying  a  contract. 

The  Sessions,  in  stating  a  case  for  the  opinion  of  this  Court,  ought  not  to 
direct  that,  in  any  particular  event,  the  case  shall  be  sent  liack  to  the 
Sessions  for  final  determination. 

On  appeal  against  an  order  of  justices  removing  William  Worsell 
and  his  wife  and  children  from  the  parish  of  Worth,  in  Sussex,  to 
the  parish  of  Home,  in  Surrey,  the  Sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  upon  the  following  case. 

The  respondents  had  removed  the  pauper  and  his  family  upon  a 
settlement  obtained  in  the  appellant  parish  by  hiring  and  service 
for  a  year  with  one  Thomas  Booker  in  1821.  The  appellants 
admitted  the   settlement   upon  the   hearing  of   the  appeal,   and 
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relied  upon  a  subsequent  settlement,  alleged  in  the  grounds  of        Reg. 

appeal  to  have  been  gained  in  the  respondent  parish  by  hiring  and  xhb  Inhabi- 

Bervice  for  a  year  with  one  Thomas  Stone  in  or  about  1824.    For     ^worth' 

the  purpose  of  establishing  this  settlement  the  appellants  called 

the  pauper  and  his  father,  who  both  deposed  to  the  contract  of 

service  having  been  for  a  year,  though  neither  could  recollect  at 

what  wages.      The  pauper  further   stated  in  evidence  that  he 

worked    for    Mr.   Stone  under   the  contract  for  six  months   at 

Gibsaven  Farm,  in  the  parish  of  Worth  ;  that  he  then  went  away 

at  his  master's  request  for  about  three  weeks,  during  which  time  he 

worked  for  his  father  and  received  remuneration  from  him,  his 

boxes  and  clothes  remaining  all  the  time  at  Mr.  Stone's ;  that  he 

afterwards  returned  and  completed  his  year's  service  with  Mr. 

Stone;  and  that  he  received  his  whole  year's  wages  in  one  sum 

from  *Mr.  Stone  at  the  end  of  the  year.    For  the  purpose  of      [  *^^  ] 

rebutting  this  evidence,  and  showing  that  no  such  contract  of 

hiring  and  service  for  a  year  in  fact  took  place,  the  respondents 

called  Mrs.  Amelia  Greasy,  daughter  of  Mr.  Stone,  who  proved 

that  her  father  died  in  1827 ;  that  he  carried  on  the  business  of  a 

farmer  at  the  farm  in  question  for  upwards  of  twenty  years ;  that 

in  the  course  of  his  business  he  was  in  the  habit  of  hiring  farm 

servants ;  and  that  his  practice  was,  when  he  did  so,  to  make  an 

entry  of  the  time  and  terms  of  such  hiring  in  a  memorandum 

book  kept  by  him  for  that  purpose,  which  memorandum  book  was 

returned  with  the  present  case.     This  book,  which  had  been  in  the 

custody  of  Mrs.  A.  Greasy  from  the  time  of  her  father's  decease, 

was  then  produced  and  tendered  in  evidence  by  the  respondents, 

but  objected  to  on  the  part  of  the  appellants.     It  contained, 

amongst  numerous  minutes  of  the  time  and  terms  of  hiring  of 

farm  servants,  many  such  being  for  the  year,  and  of  payments 

made  to  them  in  respect  of  their  services,  the  following  entries 

with  reference  to  the  hiring  and  service  of  the  pauper,  proved  to  be 

in  the  handwriting  of  Mr.  Stone ;  but  the  witness  was  not  present 

when  the  entries  were  made. 

"  April  4th,  1824.  W.  Worsell  came  ;  and  to  have  for  the  half- 
year  40». 

"  September  29th.  Paid  this  2Z. 

"  October  27th.  Ditto  came  again ;  and  to  have  Is.  per  week :  to 
March  25th,  1825,  is  21  weeks  two  days :  12.  Is.  6d. 
"  25th.  Paid  this." 
The  Sessions  rejected  this  evidence,  and  quashed  the  order  of 
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Req.         removal,  subject  to  the  opinion  of  the  Court  upon  the  question, 

Thb  Inhabi-  whether  the  memorandum  book  containing  *the  above  entries  was 

^WoBTH^     admissible  for  the  respondents  or  not.    If  the  Court  should  be  of 

[  *134  ]      opinion  that  it  was,  the  appeal  was  to  be  sent  back  to  the  Quarter 

Sessions  to  be  reheard  (i) ;  if  the  Court  should  be  of  opinion  that 

it  was  not,  the  order  of  justices  was  to  be  quashed. 

Cobbett  and  Creasy,  in  support  of  the  order  of  Sessions  (2) : 

This  memorandum  was  not  admissible  as  the  entry  of  a  deceased 
person.  It  was  not  against  the  writer's  interest :  on  the  contrary, 
he  had  an  interest  in  representing  his  farm  servant  as  hired  for 
only  half  a  year,  to  avoid  burdening  his  parish.  The  case  in  this 
respect  is  like  Rex  v.  Debenliain  (3). 

(Coleridge,  J. :  It  was  against  his  interest  to  charge  himself  with 
a  debt  of  21.    Conflicting  interests  cannot  be  balanced.) 

He  discharges  himself  at  the  same  time. 

(Coleridge,  J. :  Not  at  the  same  time.  And  accounts  are 
evidence  though  the  writer,  upon  the  whole  result,  discharges 
himself.) 

The  benefit  by  relieving  the  parish  from  a  settlement  would  be 
greater  than  the  injury  by  acknowledging  a  contract  for  payment 
of  21. ;  and,  if  the  entry  might,  upon  the  whole,  be  in  favour  of 
the  maker's  interest,  the  evidence  is  inadmissible,  1  Phill.  on  Ev. 
806,  c.  7,  s.  7  (4),  citing  OiUram  v.  Morewood{&). 

(Coleridge,  J. :  His  liability  to  the  poor  rate  might  not  amount 
to  21.) 

I  •135  ]  The  entry  here  is  not  a  direct  acknowledgment  of  a  debt,  *but  only 
a  statement  of  a  contract,  and  that  in  a  private  document,  which 
would  not  bind  the  party  writing  it.     The  certificate  in  Chambers  v. 

(1)  Lord  Denma^,  Ch.  J.  observed,  KesUven,   61   E.   E.  406,  note  (1)  (3 

on  this  part  of  the  statement :  "The  Q.  B.  810,  815,  note  {d)). 
question  is  improperly  put.  According         (2)  The  case  was  in  part  heard  on 

to  this  practice,  we  might  have  a  case  January  21st. 

reserved  a  second  and  a  third  time.  (3)  20  R  R.  401  (2  B.  &  Aid.  185). 

The  Sessions  should  find  one  way  or         (4)  9th  ed. 
the  other.    But  we  will  go  on  with  the  (5)  12  R.  R.  542  (5  T.  R.  121). 

case.'*     See  Rey.   v.    The   Justices    0/ 
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Bemasconi  (i)  was  as  much  against  the  interest  of  the  party  making  Rkg. 
it  as  the  memorandum  here  ;  yet  it  was  held  not  admissible ;  and  tub  Inhabi- 
clearly  the  rules  of  evidence  do  not  let  in  every  writing  which  may,  ^worth^ 
under  some  imaginable  circumstances,  operate  to  the  writer's 
prejudice.  The  principal  decisions  on  this  subject  are  collected  in 
Higham  v.  Ridgway(2),  and  the  comment  upon  it  in  2  Smith's 
Leading  Cases,  193 — 197  (3) ;  also  in  Barker  v.  Ray  (4).  This  is 
not  a  case  where  the  entry  has  been  made  in  the  course  of  any  duty 
or  employment,  as  in  Doe  d.  Patteshall  v.  Turford  (5) ;  and,  if  it 
were,  the  requisites  to  make  such  an  entry  admissible  are  wanting : 
as,  proof  that  the  entry  was  contemporaneous  with  the  act ;  corro- 
borative circumstances  ;  and  the  absence  of  any  motive  to  misstate. 
The  cases  in  which  entries  of  this  kind  have  been  received  have 
several  times  been  remarked  upon  as  going  so  far  that  their 
doctrine  ought  not  to  be  extended  :  Marks  v.  Lahee  (6),  Chambers 
V.  Bemasconi  (7),  and  Doe  d.  Gallop  v.  Vowles  (8),  cited  in  1  Phill. 
on  Ev.  333,  note  (1) ;  Part  1,  c.  16,  s.  2  (9). 

Piatt  and  RoupeU,  contra  : 

The  question  is  not  as  to  the  weight  of  the  evidence,  but  whether 
it  can  be  received  at  all ;  and  it  was  admissible  on  the  principle 
*acted  upon  in  Higham  v.  Ridgivay  (2),  that  the  writer,  by  making       [  ♦ise  J 
the  entry,  furnished  evidence  against  himself. 

(Lord  Dbnman,  Ch.  J. :  The  entry  here  stated  only  what  he  had 
agreed  to  pay.) 

It  was  his  interest  not  to  be  bound  at  all.  As  to  the  poor  rate,  it  is 
not  probable  that  he  had  that  in  contemplation  when  he  wrote  this 
memorandum.  The  interest  on  that  account,  therefore,  was  not 
such  a  present  interest  as  makes  evidence  inadmissible. 

(Patteson,  J. :  Your  argument  would  apply  equally  if  he  had 
made  the  most  advantageous  bargain;  as  if  he  had  agreed  to 
deliver  goods  at  a  very  high  price.) 

(1)  40  R  E.  604  (1  Cr.  M.  &  R  (5)  37  R  E.  581  (3  B.  &  Ad.  890). 
347  ;  S,  C.  4  Tyr.  531).    See  Chambers  (6)  3  Bing.  N.  C.  408,  418. 

V.  Bemasconiy  1  Or.  &  J.  451.     S,  C\          (7)  40  E.  E.  604  (1  Or.  &  J.  451, 

1  Tyr.  335.  459 ;  S,  0.  1  Tyr.  335,  344). 

(2)  10  E.  E.  235  (10  East,  109).  (8)  1  Moo.  &  Eob.  261. 

(3)  1 1th  ed.  ToL  2,  p.  327.  (9)  8th  ed.    The  note  is  omitted  in 

(4)  2  Euss.  63,  66,  67,  w.  ed.  9 :  vol.  i.  p.  318.  c.  7,  s.  8. 
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Keg.        The  party  shows  himself  bound  to  make  a  payment :  that  acknow- 

The  Inhabi-  ledgment  may  be  presumed  adverse  to  himself.     It  is  true  that  the 

^WoBTHf     entry  limits  the  amount  which  he  is  to  pay :  but  that  might  be  said 

if  he  had  mentioned  the  most  extravagant  sum.    At  all  events,  it 

is  evidence  which  might  be  used  against  him  by  a  party  seeking  to 

enforce  the  contract. 

(CoLERiDOB,  J. :  If  Mrs.  Greasy  had  stated  that  she  heard  her 
father  say  that  he  only  hired  the  pauper  for  six  months,  do  you  say 
that  that  would  have  been  evidence  in  a  suit  between  third  parties  ? 
This  entry  is  only  a  declaration  in  writing,  made  after  the  time  of 
contracting.) 

That  does  not  appear  by  the  statement.  If  the  entry  was  made  at 
the  time,  it  is  as  if  the  master  had  written  a  separate  paper 
containing  the  terms  of  the  agreement,  and  delivered  it  to  the 
servant.  In  Outram  v.  Morewood  (i),  the  entry  was  in  favour  of 
the  right  of  the  party  making  it.  In  Rex  v.  Debenham  (2)  the 
entry  was  of  a  fact  which  it  was  the  interest  of  the  writers  to 
establish.  In  Spiers  v.  Morris  (8)  entries  by  an  executor  charging 
[  ♦137  ]  himself  *with  the  receipt  of  rent  (for  which  he  had  afterwards 
been  obliged  to  account)  were  held  to  be  evidence  of  the  perception 
of  rents  by  him  as  executor. 

(Patteson,  J. :  Here  the  party  charges  himself  with  an  agree- 
ment only. 

Coleridge,  J. :  You  must  contend  that  an  admission  of  any 
contract  takes  effect  as  a  declaration  against  interest,  in  an  action 
between  third  parties.) 

The  case  is  like  that  of  a  steward  charging  and  discharging  himself 
by  one  set  of  entries. 

(Coleridge,  J. :  There  the  writer  does,  by  one  part  of  the  entries, 
completely  charge  himself.) 

This  evidence  is  also  maintainable  on  the  second  ground  (if  it  be 
necessary  to  call  that  in  aid),  that  the  entries  were  made  in  the 
ordinary  course  of  employment  in  the  party's  profession,  as  in  Doe 
d.  Pattcshall  v.  Turford  (4).     The  question  ultimately  comes  to  this, 

(1)  12  E.  E.  542  (5  T.  B.  121).  (3)  9  Bing.  687. 

(2)  20  B.  B.  401  (2  B.  &  Aid.  185).  (4)  37  B.  B.  581  (3  B.  &  Ad.  890). 
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whether  there  is  a  reasonable  probability  that  the  entry  was  a  true        Kbo. 
one :  and  here  the  contents  of  the  book  and  the  general  circum-  xhe  Inhabi- 
Btances  of  the  case  support  that  probability.     (Some  observations      ^wobth.' 
on  these  are  omitted.) 

Lord  Dbnman,  Ch.  J. : 

I  have  always  a  great  disposition  to  admit  any  evidence  that  can 
reasonably  be  tendered  :  but  there  must  be  some  limits.  In  a  case 
of  this  kind  the  entry  must  be  against  the  interest  of  the  party  who 
writes  it,  or  made  in  the  discharge  of  some  duty  for  which  he  is 
responsible.  The  book  here  does  not  show  any  entry  operating 
against  the  interest  of  the  party.  The  memorandum  could  only 
fix  upon  bim  a  liability  on  proof  that  the  services  referred  to  had 
been  performed  :  and  whether,  on  dispute,  a  jury  would  have  *found  [  *138  ] 
him  liable  for  the  sum  entered,  or  more  or  less,  we  cannot  say. 
Nor  was  this  an  entry  made  in  the  course  of  duty,  as  in  Doe  d. 
PatUshall  v.  Turford  (i).  The  act  there  was  performed  by  a  principal 
in  the  firm,  and  not  by  a  clerk  ;  but  it  was  done  by  a  person  acting 
under  the  same  responsibility ;  therefore  no  distinction  favourable 
to  the  respondents  arises  from  that  part  of  the  case. 

Pattbson,  J. : 

This  was  not  an  entry  against  the  interest  of  the  maker.  It  showed 
only  an  agreement,  which  we  must  suppose  to  have  been  made  on 
fair  and  equitable  terms :  and,  on  that  supposition,  it  was  as  much 
for  the  party's  interest  to  have  the  service  as  against  his  interest  to 
pay  for  it.  At  the  time  of  making  the  entry  nothing  more  than  an 
agreement  subsisted,  though  after  performance  the  party  hiring 
would  be  a  debtor.  As  to  the  argument  that  this  entry  was  made 
in  the  course  of  the  party's  employment,  the  writer  in  this  case  was 
tt  principal :  in  Doe  d.  PatteshcM  v.  Tivrford  (i)  the  person  who 
acted,  though  a  partner  in  the  attorneys'  firm,  gave  the  notice  as 
an  agent.  That  was  properly  a  matter  of  employment  within 
the  rule. 

It  was  suggested  in  argument  that  this  writing  might  be  con- 
sidered as  the  contract  itself  between  Stone  and  the  pauper.  But 
it  is  not  signed  by  the  parties :  it  is  only  a  memorandum  made  by 
the  master  for  his  own  purposes:  and,  in  a  case  referred  to  in 
1  Phill.  on  Ev.  419,  Part  1,  c.  8  (2),  it  is  said  that  "  where  an  agent 
for  the  plaintiff  made  a  verbal  agreement  with  the  defendant,  and 

(1)  37  R  B.  581  (3  B.  k  Ad.  890).  (2)  9th  ed. 
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Rbo.         afterwards  put  it  down  in  *writing,  (which  was  not  signed  by  the 

The  Inhabi-  parties,)  as  a  memorandum  to  assist  his  recollection,  such  writing 

WoRTH.^     is  not  the  best  evidence,  nor  indeed  any  evidence  of  the  agreement, 

[  •ISO  ]       though  it  may  be  used  by  the  agent  for  the  purpose  of  refreshing 

his  memory  "  (i).     It  is  true  that,  in  this  case,  if  the  pauper  had 

not  been  paid  according  to  the  agreement,  this  entry,  if  he  could 

have  got  at  it,  would  have  been  evidence  against  Stone,  the  employer ; 

but  still  it  was  not  the  contract,  and  would  not  have  been  evidence 

for  Stone,  or  against  a  third  person. 

Coleridge,  J.  : 

This  was  not  an  entry  against  the  party's  interest,  unless  the 
mere  making  of  a  contract  be  so :  and,  if  that  were  the  case,  the 
existence  of  a  contract  would  be  against  the  interest  of  both  parties 
to  it.  It  was  argued  that  we  might  enquire  whether  a  reasonable 
probability  appeared  that  the  entries  were  true,  and  that  for  this 
purpose  we  might  go  into  the  contents  of  the  book  beyond  the 
particular  entry.  But  the  question  is,  not  what  may  be  inferred 
from  other  entries,  but  whether  the  particular  entry,  at  the  time 
when  it  was  made,  imported  something  contrary  to  the  maker's 
interest.  As  to  the  other  point :  it  cannot  be  contended  that  Stone 
made  these  entries  in  the  course  of  any  duty.  In  Doe  d.  Patteshall 
V.  Turford  (2)  the  person  who  did  the  act  relied  upon  was  a  partner 
in  the  firm  of  attorneys :  but  both  attorneys  were  equally  the  agents 
of  the  client ;  and  it  was  the  duty  of  each  to  serve  the  notices  by 
himself  or  by  his  clerk.  It  was  usually  done  by  a  clerk ;  but  on 
[  •HO  ]  the  particular  occasion  the  *attorney  himself  did  it ;  and,  while  so 
doing,  he  was  actually  in  the  discharge  of  a  duty  to  another  person. 
This  is  an  entirely  different  case. 

WlOHTMAN,  J. : 

The  admitting  entries  of  this  kind  is  an  exception  to  the  general 
rules  of  evidence.  The  cases  in  which  they  have  been  admitted 
are  where  the  person  has  entered  a  receipt  of  money  for  which  he 
would  be  accountable,  or  the  payment  of  a  debt  due  to  himself. 
There  the  entry  would  be  prima  facie  against  the  writer's  interest, 
as  making  him  liable  or  discharging  some  one  else.  But  this  is 
merely  a  memorandum  of  a  contract  to  be  performed  in  future. 
When  the  entry  is,  in  effect,  "I  owe  so  much,"  the  result  is  an 

(1)  See  Bex  v.  St.  Martin's,  Leicester,  TomJin,  44  R.  R.  612  (5  Ad.  &  El.  856). 
2  Ad.  &  £1.  210.     Also  Lord  Bolton  v.  (2)  37  R.  R.  581  (3  B.  &  Ad.  890}. 
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immediate  liability  to  pay,  and  nothing  else :  but  here  the  party         Rbo. 
woald  not  be  liable  unless  the  service  were  performed.  The  argument  the  inhabi- 
by  \i*hich  this  objection  was  met  would  show  that  every  thing  which     ^^om-h^ 
proves  a  contract  is  against  the  interest  of  the  contracting  party. 
As  to  the  suggestion  that  this  writing  contains  the  contract,  the 
entry,  though  it  might  prove  a  contract  as  against  the  master,  would 
be  no  evidence  to  bind  the  pauper,  he  denying  that  such  a  contract 
had  been  made. 

Order  of  Sessions  confirmed. 


REG.   V.  WHIPP.  i8«. 

Jan,  25. 
(4  Q.  B.  141—146;  S.  C.  3  G.  &  D.  372 ;  12  L.  J.  M.  C.  64.)  

Under  stat.  5  &  6  WiU.  IV.  c.  76,  s.  88  (I),  the  town  council  of  a  borough         ^  ^*^  ^ 
took  on  themselves  the  powers  given  to  inspectors  under  stat.  3  &  4 
Will.  IV.  c.  90,  as  to  lighting  a  township  in  the  borough,  and  made  an 
order  on  overseers  to  collect  and  pay  a  sum  named. 

Within  the  township  was  a  parochial  church  or  chapel,  being  the  only- 
place  where  poor  rates  had  ever  been  published ;  but  there  were  also  within 
the  township  two  other  churches  of  the  Established  Church,  recently  built, 
and  some  dissenting  places  of  worship. 

The  rate  made  by  the  overseers,  in  compliance  with  the  order,  was 
published  in  the  first  named  church  or  chapel  only. 

Held,  an  insufficient  publication,  under  stat.  7  Will.  IV.  &  1  Vict  c.  45, 
8.  2 :  and  that  the  rate  ought  to  be  quashed  on  appeal. 

On  the  appeal  of  James  Whipp  against  a  rate  made  by  the  church- 
wardens and  overseers  of  the  township  of  Clitheroe,  the  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  upon  a  case 
which,  so  far  as  regards  the  point  decided,  was  substantially  as 
follows  (2). 

The  appeal  was  against  a  rate  made  by  the  respondents,  dated 
6th  April,  1842,  to  raise  2502.  for  lighting  the  township  of  Clitheroe, 
in  the  borough  of  Clitheroe,  and  for  carrying  into  effect  the  provisions 
of  the  Parochial  Lighting  and  Watching  Act,  8  &  4  Will.  IV.  c.  90. 

On  the  trial  of  the  appeal,  the  respondents  proved  the  rate,  and 
that  it  was  made  by  virtue  of  an  order  (3)  or  warrant,  under  the 
common  seal  of  the  borough  of  Clitheroe,  by  which  the  aldermen 
and  councillors,  being  the  council  of  such  borough,  having  taken 
upon  them  the  powers  given  to  the  inspectors  named  in  a  certain 
Act  &c.  (8  &  4  Will.  rV.  c.  90),  so  far  as  the  same  related  to  the 

(1 )  Bep.     Municipal    Corporations      no  decision  was  given. 

Act,  1882,  8.  5.  (3)  See  stat.  5  &  6  Will.  IV.  c.  76, 

(2)  The  case,  as  stated,  raised  some  s.  88.  [Municipal  Corporations  Act, 
points  not  harp  reported,  upon  which      1882  (45  4b  46  Vict.  c.  oO),  s.  197.] 
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Sbo.  lighting  of  the  township,  required  the  overseers  of  the  poor  of  the 
whipp.  said  township  to  collect  and  levy,  pursuant  to  such  Act,  250/.,  being 
the  amount  of  money  fixed  and  determined  to  be  called  for  in  the 
year  from  17th  February,  1842,  to  17th  February,  1848,  for  the 
[  *142  ]  ^purpose  of  lighting  the  said  township,  and  for  carrying  into  effect 
the  provisions  of  the  said  Act  in  that  behalf,  and  to  pay  the  same 
to  the  treasurer  within  three  calendar  months  &c.  The  order  was 
addressed  to  the  overseers. 

The  rate  was  proved  to  have  been  duly  declared,  signed  and 
allowed  by  two  magistrates,  according  to  the  laws  in  force  respecting 
the  signature  and  allowance  of  rates  for  the  relief  of  the  poor.  And 
it  was,  on  the  Sunday  next  after  the  allowance,  namely  on  the 
10th  April,  1842,  published  by  a  written  notice  affixed  to  the  door 
of  the  church  or  parochial  chapel  of  St.  Michael's,  in  the  said  town- 
ship of  Clitheroe,  which  is  usually  called  the  old  church,  that  being 
the  only  place  where  the  rates  for  the  relief  of  the  poor  had  thereto- 
fore been  published.  The  chapelry  of  Clitheroe  is  a  perpetual  curacy 
within  the  parish  of  Whalley ;  and  the  said  church  was,  until  about 
four  years  ago,  the  only  church  or  chapel  in  connection  with  the 
Established  Church  in  the  chapelry  or  township :  but,  at  the  time 
of  the  publication  of  the  rate  in  question,  there  were  two  other 
churches  of  the  Established  Church  in  the  township  of  Clitheroe, 
namely  the  church  of  St.  James,  which  had  been  used  for  Divine 
worship  for  about  three  years,  and  another  church,  which  had  been 
opened  for  Divine  worship  a  short  time  previous  to  the  publication 
of  the  rate  in  question,  but  was  not  then  completely  finished. 
There  were  also  various  chapels  for  the  religious  worship  of  persons 
dissenting  from  the  United  Church  of  England  and  Ireland,  in  the 
township.  There  was  no  other  publication  of  the  rate  in  question 
than  as  above  mentioned. 
[  ^143  ]  The  township  of  Clitheroe  is  situate  within  the  municipal  ^borough 

of  Clitheroe :  and  the  said  township,  at  the  time  of  the  passing  of 
the  Municipal  Corporation  Act,  was  not  within  the  provisions  of 
any  local  Act :  nor  was  there  any  power  of  levying  rates  for  lighting 
the  same.  The  rate  is  assessed  upon  all  the  occupiers  in  the  town- 
ship, numbers  of  whom  live  at  a  considerable  distance  from  the  part 
of  the  township  which  is  lighted,  namely  the  part  which  is  properly 
called  the  town  of  Clitheroe. 

It  was  objected,  on  the  part  of  the  appellant,  that  the  rate  was  not 
published  as  by  law  required.  The  Court  overruled  the  objection, 
and  confirmed  the  rate,  subject  to  the  case. 
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Sir  W.  W.  FoUett,  Solicitor-General,  and  Tomlinson  now  showed         Rbo. 
cause :  Whipp. 

It  was  not  necessary  to  make  the  publication  in  any  church 
besides  that  in  which  the  poor  rates  had  been  ordinarily  published. 
By  sect.  5  of  stat.  3  &  4  Will.  lY.  c.  90,  the  time  and  place  of 
meetings  to  be  held  for  determining  whether  the  provisions  of  that 
Act  shall  be  adopted  by  a  parish  must  be  notified  by  "  affixing  a 
notice  on  the  principal  outer  door  of  every  parish  church  or  chapel 
situate  within  such  parish,  or  on  the  usual  place  of  affixing  notices 
relating  to  the  parochial  affairs  of  any  such  parish,  and  also  by 
publication  of  the  same  in  the  parish  church  or  chapel,"  on  the 
Sunday  before  the  meeting,  *'  during  or  immediately  after  Divine 
service."  By  sect.  10,  notice  of  a  poll  is  to  be  fixed  on  the  outer 
door  of  every  parish  church  or  chapel,  or  the  usual  place  for  parish 
notices,  as  before.  Sect.  15  makes  the  same  provision  for  notice  of 
the  adoption  of  the  Act.  Any  one  of  these  clauses  is  satisfied  by 
publication  on  the  door  of  the  place  where  parochial  rates  have 
been  *published.  By  stat.  7  Will.  IV.  &  1  Vict.  c.  45,  s.  2,  "  all  [  •H*  ] 
proclamations  or  notices,  which  under  or  by  virtue  of  any  law  or 
statute,  or  by  custom  or  otherwise,  have  been  heretofore  made  or 
given  in  churches  or  chapels  during  or  after  Divine  service,  shall 
be  reduced  into  writing,  and  copies  thereof  either  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print,  shall  previously  to 
the  commencement  of  Divine  service  on  the  several  days  on  which 
Buch  proclamations  or  notices  have  heretofore  been  made  or  given 
in  the  church  or  chapel  of  any  parish  or  place,  or  at  the  door  of 
any  church  or  chapel,  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  or  chapels  within  such  parish  or  place ;  and  such  notices 
when  so  affixed  shall  be  in  lieu  of  and  as  a  substitution  for  the 
several  proclamations  and  notices  so  heretofore  given  as  aforesaid, 
and  shall  be  good,  valid,  and  effectual  to  all  intents  and  purposes 
whatsoever."  That  proviso  is  reasonably  satisfied  ;  the  notice  has 
been  given  in  the  customary  place  under  the  Act  last  mentioned : 
it  is  sufficient  to  publish  the  poor  rate,  made  upon  a  district  of  a 
parish  maintaining  its  own  poor,  on  the  door  of  the  church  belonging 
to  that  separate  district,  though  there  are  other  chapelries  in  the 
same  parish  having  each  its  own  chapel  (i).  The  principle  is,  that 
all  parties  interested  in  the  rate  have  practically  notice  of  the  rate. 
Under  stat.  8  &  4  Will.  IV.  c.  90,  s.  78,  a  part  of  a  parish  may 

(1)  See  Beg.  v.  MarrxoU,  64  B.  B.  698  (12  Ad.  &  EL  779). 
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Reo.        adopt  the  Act :  but  the  rule  to  be  contended  for  on  the  other  side 
Whipp.       would,  in  such  a  case,  make  it  necessary  to  publish  the  rate  in 
districts  of  the  parish  which  could  not  be  interested  in  the  rate. 

(Coleridge,  J. :  Does  stat.  8  &  4  Will.  IV.  c.  90,  contain  no 
express  provision  as  to  the  publication  of  the  rate  ?) 

[  *145  ]       Sect.   9,   under  which   the  ^amount    is    fixed,   makes    no    such 
provision. 

(Coleridge,  J. :  Do  you  say  that  no  notice  is  requisite  ?) 

It  must  be  discretionary,  or  conformable  to  the  ordinary  publica- 
tion of  rates:  in  either  case  the  publication  here  will  be  good. 
Sect.  38  gives  the  overseers,  for  the  purpose  of  collecting,  raising 
and  levying  the  rate,  the  same  powers,  remedies  and  privileges  as 
for  "levying  "  money  for  the  relief  of  the  poor. 

(Coleridge,  J. :  The  foundation  of  all  seems  to  be  stat.  17  Geo.  II. 
c.  8,  s.  1,  which  enacts  that  no  poor  rate  ''  shall  be  esteemed  or 
reputed  valid  and  sufficient  so  as  to  collect  and  raise  the  same," 
unless  public  notice  of  the  rate  have  been  given  in  the  church  on 
the  next  Sunday  after  its  allowance.  "Levying"  and  "raising" 
seem  to  mean  the  same  thing.) 

There  is  much  obscurity  in  the  provisions  of  stat.  8  &  4  Will.  IV. 
c.  90 :  and,  as  nothing  is  specifically  enacted  as  to  the  notice  of 
the  rate,  it  seems  enough  to  take  care  that  the  notice  shall  be 
reasonable. 

Clarkson  and  Wliigham^  contra^  were  stopped  by  the  Cottbt. 

Lord  Denman,  Ch.  J. : 

Stat.  7  Will.  IV.  &  1  Vict.  c.  45,  after  stating,  in  sect.  1,  the 
expediency  of  altering  the  mode  of  giving  the  notices  required  by 
divers  Acts  relative  to  highway  and  poor  rates  and  land  tax,  and 
other  matters,  enacts,  by  sect.  2,  that  the  notices  shall  be  affixed 
to  the  doors  of  "all  the  churches  and  chapels  within  such  parish 
or  place."  Then,  under  stat.  8  &  4  Will.  IV.  c.  90,  a  rate  for  the 
township  is  made  which,  instead  of  being  published  in  all  the 
churches  and  chapels  of  the  township,  is  published  in  one  only. 
[  *146  ]  Nothing  ^can  be  clearer  than  that  this  is  insufficient.  The  appeal 
must  prevail. 

Pattbson,  J,  concurred. 
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Coi^BBiDOB,  J. :  Keg. 

V. 

I  think  this  rate  is  as  much  within  the  meaning  of  stat.  7  Will.  IV.       Whipp. 
&  1  Vict.  c.  46,  as  a  poor  rate. 

WiGHTMAN,  J.  concurred. 

Ch'der  of  Sessions  quashed. 


EEG.  V.  MORTON  (1).  i843. 

(4  a  B.  146—150 ;  S.  C.  3  G.  &  D.  400 ;  12  L.  J.  Q.  B.  123.)  Jan^7. 

A  rule  ni$i  having  been  obtained  for  an  information  in  the  nature  of  a  C  ^^^  ^ 
quo  warrarUo  against  M.  for  exercising  the  office  of  councillor  of  a  borough, 
M .  resigned  the  office :  on  his  afterwards  showing  cause,  it  appeared  that 
the  presiding  officer  had  declared  hiTn  duly  elected,  and  that  the  town  clerk 
had  served  notice  upon  him  to  accept  the  office,  with  a  warning  that,  in 
default  of  his  doing  so,  he  would  be  liable  to  a  fine. 

M.  appearing  in  this  Court  but  not  defending  his  title,  the  Court  made 
the  rule  absolute,  M.  paying  the  costs  of  the  application,  but  ordered  that, 
if  it  should  be  necessary  to  file  the  information,  it  should  be  done  at  the 
prosecutor's  expense,  and  that,  M.  now  undertaking  to  disclaim  if  required, 
he  should  do  so  at  the  prosecutor's  expense. 

Sir  W.  W.  Follett,  Solicitor- General,  obtained  a  rule  in  last 
Term,  calling  on  George  Morton  to  show  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against 
him,  to  show  by  what  authority  he  claimed  to  be  a  councillor  of  the 
borough  of  Leeds. 

By  the  affidavits  in  support  of  the  rule  it  appeared  that,  on  1st 

November,  1842,  an  election  was  held  for  the  West  Ward  of  Leeds, 

to  elect  three  councillors  for  the  ward,  two  vacancies  having  been 

created  by  councillors  going  out  in  rotation,  and  another  by  a 

councillor  having  resigned.     Bobert   Craven,  Bichard   Bramley, 

George  Morton,  John  Patrick,  and  Joshua  Hobson  were  candidates. 

The  votes,  as  taken  to  fill  the  two  vacancies  created  by  rotation, 

were,  for  Craven  585,  ♦for  Bramley  547,  for  Morton  543,  for  Patrick       [  •ht  ] 

540,  for  Hobson  58.     On  8rd  November,  the  names  of  the  persons 

elected  not  having  been  published,  the  presiding  alderman  and  one 

of  the  assessors  rejected  the  names  of  five  voters  who  had  voted 

for  Bramley  and  Patrick.     Another  vote  for  Bramley  and  two  votes 

for  Morton  were  also  rejected.     This  made  the  votes  for  Bramley  and 

Morton  equal,  namely  541 :  and  the  alderman  and  the  one  assessor, 

on  8rd  November,  published  the  names  of  Craven  and  Morton  as 

the  two  councillors. elected  tosupply  the  vacancy  created  by  rotation. 

The  five  votes  first  mentioned  were  rejected  on  the  ground  that 

(1)  Cited  in  Beg.  v.  Tugwell  (1868)  L.  E.  3  Q.  B.  704,  713,  37  L.  J.  Q.  B.  275. 
— A.C. 
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Beg.  there  had  been  no  fresh  burgess  roll  made  oat  for  the  then  current 
MoBTON.  year,  and  the  election  had  been  made  from  the  old  burgess  roll, 
and  that  the  five  voters  in  question  had  been  enrolled  in  such  roll 
as  voters  in  other  ^ards  besides  the  West  Ward,  and  had,  on 
previous  elections,  voted  in  such  other  wards  (i).  Morton  had  made 
and  subscribed  the  declaration  required  by  stat.  5  &  6  Will.  IV. 
c.  76,  s.  50(2),  and  had  acted  as  councillor. 

The  affidavits  in  answer  stated  the  following  facts.  On  Brd 
November,  1842,  Morton  received  notice  from  the  town  clerk  that 
he  was  elected  councillor;  that,  in  default  of  his  accepting  the 
office  and  making  and  subscribing  the  declaration,  within  five  days 
after  notice,  he  would  be  liable  to  a  fine  of  50^.  (3) ;  and  that  attend- 
ance would  be  given  at  the  Court  House,  on  4th  November,  by 
persons  duly  authorised  to  administer  the  declaration.  Morton 
attended  accordingly,  and  accepted  office  by  making  and  subscribing 
[  *HS  ]  the  declaration ;  and  *he  deposed  that,  at  the  time  of  so  doing,  he 
believed  that  he  was  legally  elected.  After  being  served  with  a 
copy  of  the  rule  nisi,  he  resigned  his  office,  by  deed  poll,  (which  was 
set  out  on  affidavit),  to  the  Mayor,  aldermen  and  burgesses:  and 
the  deed  was  deposited  with  the  town  clerk.  The  mayor,  at  the 
request  of  Morton,  had  called  a  meeting  for  the  18th  January,  1843, 
and  Morton,  by  affidavit  dated  11th  January,  1843,  deposed  that 
he  intended  to  be  present  at  such  meeting  and  there  resign  his 
office  (4) ;  and  that  he  had  given  notice  to  the  relator  of  his  having 
resigned  as  aforesaid,  and  of  such  his  intention.  On  1st  November, 
1842,  the  town  clerk  published  by  placard  a  notice  that  the  Attorney- 
General  had  given  his  opinion  that  a  party  could  not  vote  for  a 
ward  after  having  selected  another  ward  to  vote  in  on  a  former 
election,  until  there  was  a  fresh  registration,  and  that  the  alderman 
and  assessors  ought  to  reject  such  vote  if  tendered  :  and  such  opinion 
had  been  read  at  a  meeting  of  the  aldermen  and  assessors  on  31st 
October,  1842,  notice  thereof  having  been  given  to  each  by  a  circular. 

Jervis  and  T.  F.  Ellis  now  showed  cause : 
Morton  does  not  propose  to  defend  his  office:   and,  upon  the 

(1)  See  Stat.  5  &  6  WiU.  IV.  c.  76,      Act,  1882  (45  &  46  Vict.  c.  50),  s.  35. 
8.  44.    See  now  Municipal  Corpora-      —A.  C. 

tions  Act,  1882  (45  &  46  Vict.  c.  50),  (3)  Stat  5  &  6  WiU.  IV.  c.  76,  s.  51. 

88.  45  (6)  and  51.     The  ground  of  the  (Municipal    Ck)rporation8    Act,    1882, 

objection  to  the  other  votes  became  s.  34.) 

immaterial.      The   affidavit  also  im-  (4)  See  i?ecc  v.  2'he  Mayor  of  Rijtpon, 

peached  another  vote  given  for  Morton.  1  Ld.  Bay.  563. 

(2)  See  now  Municipal  Corporations 
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facts,  it  appears  that  he  is  free  from  blame.     The  resignation  does         Reo. 
not  of  itself  discharge  the  rule,  according  to  Rex  v.  Warlow  (i) :      mobton. 
nor  can  Morton  disclaim  in  vaciLOy  there  being  as  yet  no  informa- 
tion:  Rex  V.  Marshall  (2).    But  the  precedent  in  Rex  v.  Holt{s) 
may  be  followed,  where  a  party,  appearing  to  be  free  from  ''^blame,       [  *U9  ] 
was  allowed  to  disclaim  without  costs. 

(Lord  Dbnman,  Gh.  J. :  There  seems  to  be  some  mistake  in  the 
report  of  that  case :  unless  there  was  an  information,  how  could 
there  be  any  record  so  as  to  enable  the  party  to  disclaim  ?) 

The  meaning  probably  was  that  the  information  might  be  filed, 
and  a  disclaimer  entered,  without  costs.  That  may  be  done  here. 
Or,  since  the  object  of  the  relator  is  already  obtained,  and  the 
resignation  gets  rid  of  the  plenarty,  so  that  Bramley  may  be 
admitted  or  a  inandamvs  may  go  for  his  admission,  and  the 
information  thus  becomes  unnecessary,  this  rule  may  be  dis- 
charged without  costs.  The  granting  of  the  information  is  a 
matter  in  the  discretion  of  the  Court.  Had  notice  of  this  motion 
been  given  to  Morton,  he  would  have  resigned  immediately,  and 
have  rendered  all  legal  proceedings  unnecessary. 

Sir  W.  W.  Follett,  Solicitor-General  (with  whom  was  R.  Hall), 
contra  : 

The  relator  has  been  under  the  necessity  of  proceeding,  and  must 
have  his  costs.  The  resignation  is  nugatory  if  Morton  never  was  a 
councillor  at  all.  The  information  must  be  exhibited;  and  then 
the  defendant  may  disclaim :  but  there  is  nothing  in  the  case  to 
prevent  the  ordinary  rule  as  to  costs  from  being  applied. 

Lord  Denman,  Ch.  J. : 

I  think  the  relator  must  have  his  costs  up  to  this  time ;  but,  if 
an  information  be  necessary,  the  defendant  should  be  allowed  to 
disclaim  without  additional  expense.  He  may  undertake  so  to 
do  now. 

Patteson  and  Wiqhtman,  JJ.  concurred  (4).  [  150  ] 

The  following  rule  was  afterwards  drawn  up : 

''  Ordered,  that  an  information  in  the  nature  of  a  quo  warranto 

(1)  14B.  R.692(2M.  &S.  75).  (4)  Coleridge,  J.,   was    absent,    in 

(2)  2  Chitt,  370.  consequence  of  a  domestic  affliction. 

(3)  2  Chitt.  366. 
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Rvo.  be  exhibited  against  the  said  George  Morton,  to  show  "  &c.  (as  in 
Morton,  the  rule  ni«i),  "  upon  the  several  grounds  mentioned  in  the  rule  of 
this  Court  made  in  this  prosecution  on  the  25th  day  of  November 
last ;  the  prosecutor  hereby  undertaking  not  to  file  such  informa- 
tion unless  legally  necessary ;  and  the  said  defendant  hereby 
undertaking  to  pay  to  the  said  prosecutor,  or  his  attorney,  the 
costs  of  this  application  within  three  weeks  next  ensuing;  the 
said  prosecutor  hereby  further  undertaking,  if  an  information 
should  be  necessary,  to  file  the  same  at  his  own  expense,  and 
the  said  defendant  also  hereby  further  undertaking,  if  required, 
to  disclaim  thereto,  at  the  prosecutor's  expense.  And  it  is  further 
ordered  that  the  costs  above  mentioned,  if  necessary,  be  taxed  by 
the  coroner  and  attorney  of  this  Court." 


1843.  In   the    Matter   of   The    CAMBERWELL    RENT- 

jan^s.  CHARGE  ALLOTMENT,  No.  606. 

[  1^^  ]  (4  Q.  B.  151—157 ;  S.  C.  3  G.  &  D.  365 ;  12  L.  J.  Q.  B.  155.) 

If  the  half-yearly  payments  of  a  rent-charge  on  land  under  the  Tithe 
Commutation  Act,  6  &  7  Will.  lY.  c.  71,  be  in  arrear  and  no  sufficient  dis- 
ti'ess  foimd,  the  owner  of  the  rent-charge  may  recover  such  arrear  for  a 
period  not  exceeding  two  years,  by  assessment  and  writ  of  Iiahere  facias 
possessionem  under  sect.  82.  Although  he  may  not  have  attempted  to  levy 
the  arrear  by  distress,  under  sect.  81,  at  the  end  of  each,  or  any  but  the 
last,  of  the  half-years ;  and  although  at  the  end  of  one  or  more  of  the 
previous  half-years  there  may  have  been  a  sufficient  distress  for  the  amount 
then  due. 

A  RULE  was  obtained  in  last  Easter  Term,  calling  upon  Charles 
James  Jones,  the  lessee  of  the  Gamberwell  rent-charge  allotment 
606,  to  show  cause  why  the  writ  for  the  assessment  of  arrears  of  the 
said  rent-charge  allotment  606,  and  all  proceedings  thereon,  should 
not  be  set  aside  for  irregularity. 

The  writ,  dated  March  28,  1842,  and  addressed  to  the  sheriff  of 

Surrey,  was  issued  under  sect.  82  of  the  Tithe  Commutation  Act, 

[  *162  ]      6  &  7  Will.  IV.  c.  71  (1).   It  recited  an  *agreement  for  commutation 

(1)  Stat.  6  &  7  Will.  IV.  c.  71,  s.  67,  as  hereinafter  provided,  and  instead 
enacts  :  **That  from  the  first  day  of  thereof  there  shall  be  payable  thence- 
January  next  following  the  confiima-  forth  to  the  person  in  that  behalf  men- 
tion of  every  such  apportionment"  tioned  in  the  said  apportionment  a  sum 
(sects.  33,  do,  63,  &c.)  **  the  lands  of  of  money  equal  in  value,  according  to 
the  said  parish  shall  be  absolutely  dis-  the  prices  ascertained  by  the  then 
charged  from  the  payment  of  all  tithes,  next  preceding  advertisement,  to  the 
except  so  far  as  relates  to  the  liability  quantity  of  wheat,  barley,  and  oats 
of  any  tenant  at  rack  rent  dissenting  respectively  mentioned  therein  to  be 
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of  the  vicarial  tithes  of  St.  Giles,  Camberwell,  for  a  rent-charge,  in        in  re 

Cambbb- 

parsaance  of  the  Act,  and  an  apportionment  by  \^hich  11.  168.  9d.   wrll  rent- 

Charoe. 


payable  instead  of  the  said  tithes,  in 
the  nature  of  a  rent-charge  issuing  out 
of  the  lands  charged  therewith ;  and 
such  yearly  sum  shall  be  payable  by 
two  equal  half-yearly  payments  on  the 
Ist  day  of  July  and  the  Ist  day  of 
January  in  every  year,  [the  first  pay- 
ment, except  in  the  case  of  barren 
recbimed  lands,  as  hereinafter  pro- 
vided, being  on  the  1st  day  of  July 
next  after  the  lands  shall  have  been 
discharged  from  tithes  as  aforesaid,!] 
and  such  rent-charge  may  be  recovered 
at  the  suit  of  the  person  entitled 
thereto,  his  executors  or  administra- 
tors, by  distress  and  entry  as  herein- 
after mentioned."  **  Provided  always, 
that  'Nothing  herein  contained  shall  be 
taken  to  render  any  person  whomso- 
ever personally  liable  to  the  payment 
of  any  such  rent-charge." 

Sect  80  enacts  that  *'  every  tenant 
or  occupier  who  shall  occupy  any  lands 
by  any  lease  or  agreement  made  sub- 
sequently to  such  commutation,  and 
who  shall  pay  any  such  rent-charge, 
shall  be  entitled  to  deduct  the  amount 
thereof  from  the  rent  payable  by  him 
to  his  landlord,  and  shall  be  allowed 
the  same  in  account  with  the  said 
landlord." 

Sect.  81  enacts :  "That  in  case  the 
said  rent-charge  shall  at  any  time  be 
in  arrear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  half- 
yearly  day  of  payment,  it  shall  be 
lawful  for  the  person  entitled  to  the 
same,  after  having  given  or  left  ten 
days'  notice  in  writing  at  the  usual  or 
last  known  residence  of  the  tenant  in 
possession,  to  distrain  upon  the  lands 
liable  to  the  payment  thereof,  or  on 
any  part  thereof,  for  all  arrears  of  the 
said  rent-charge,  and  to  dispose  of  the 
distress  when  taken,  and  otherwise  to 
act  and  demean  himself  in  relation 
thereto  as  any  landlord  may  for  arrears 
of  rent  reserved  on  a  common  lease  for 
years;    provided  that  not  more  than 


two  years*  arrears  shall  at  any  time 
be  recoverable  by  distress." 

Sect.  82  enacts :  **That  in  case  the 
said  rent-charge  shall  be  in  arrear  and 
unpaid  for  the  space  of  forty  days  next 
after  any  half-yearly  day  of  payment, 
and  there  shall  be  no  sufficient  distress 
on  the  premises  liable  to  the  payment 
thereof,  it  shall  be  lawful  for  any  Judge 
of  his  Majesty's  Courts  of  record  at 
Westminster,  upon  affidavit  of  the 
facts,  to  order  a  writ  to  be  issued, 
directed  to  the  sheriff  of  the  county  in 
which  the  lands  chargeable  with  the 
rent- charge  are  situated,  requiring  the 
said  sheriff  to  summon  a  jury  to  assess 
the  arrears  of  rent-charge  remaining 
unpaid,  and  to  return  the  inquisition 
thereupon  taken  to  some  one  of  his 
Majesty's  Courts  of  law  at  West- 
minster, on  a  day  therein  to  be  named, 
either  in  Term  time  or  vacation ;  a  copy 
of  which  writ,  and  notice  of  the  time 
and  place  of  executing  the  same,  shall 
be  given  to  the  owner  of  the  land,  or 
left  at  his  last  known  place  of  abode, 
or  with  his  known  agent,  ten  days 
previous  to  the  execution  thereof ;  and 
the  sheriff  is  hereby  required  to 
execute  such  writ  according  to  the 
exigency  thereof;  and  the  costs  of 
such  inquisition  shall  be  taxed  by  the 
proper  officer  of  the  Court ;  and  there- 
upon the  owner  of  the  rent-charge 
may  sue  out  a  writ  of  habere  facias 
poBsesBionem,  directed  to  the  sheriff, 
commanding  him  to  cause  the  owner 
of  the  rent-charge  to  have  possession 
of  the  lands  chargeable  therewith  until 
the  arrears  of  rent-charge  found  to  be 
due,  and  the  said  costs,  and  also  the 
costs  of  such  writ  and  of  executing  the 
same,  and  of  cultivating  and  keeping 
possession  of  the  lands,  shall  be  fully 
satisfied:  provided  always,  that  not 
more  than  two  years'  arrears  over  and 
above  the  time  of  such  possession  shall 
be  at  any  time  recoverable." 


[n52,«.] 


t  Bep.  by  Statute  Law  Eevision  Act,  1890. 
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In  re  per  *annum  was  apportioned  as  rent-charge  payable  to  the  vicar  on 
WELL  Rent-  certain  land  numbered  606  in  the  plan  annexed  to  the  eaid  appor- 
Charqe,  tionment;  a  demise  of  the  rent-charge  by  the  vicar  to  Charles 
-*  James  Jones ;  and  that,  since  the  demise  and  during  its  continu- 
ance, four  half-yearly  payments  of  the  rent-charge  so  apportioned 
on  the  said  land  had  become  due  and  were  in  arrear  and  unpaid  to 
the  lessee;  "  and  the  same  have  been  in  arrear  and  unpaid  for  the 
space  of  forty  days  next  after  the  days  of  payment  when  the  same 
became  due  respectively,  amounting  together  to  the  sum  of 
SI.  12«.  Id,,  and  there  is  no  sufficient  distress  for  the  said  half- 
yearly  payments  or  either  of  them  on  the  said  premises,  liable  to 
the  payment  thereof,  as  it  is  said:  Therefore  we  command  you 
that,  pursuant  to  the  statute  in  that  case  made  and  provided,  and 
by  the  oath  of  twelve  good  and  lawful  men  of  your  county  "  &c., 
"to  be  summoned  by  you  for  that  purpose,  you  diligently  assess 
the  arrears  of  the  amount  of  the  said  rent-charge  apportioned  on 
the  said  land  and  premises  numbered  "  &c.,  "  remaining  unpaid, 
according  to  the  prices  of  corn  as  directed  by  the  said  Acts ;  and 
that  you  return  the  inquisition  ''  &c. 

By  the  affidavits  in  support  of  this  rule,  it  appeared  that  the 
lessee,  on  the  4th  or  5th  of  October,  1841,  demanded  of  the 
tenant,  on  whose  behalf  the  present  rule  was  obtained,  arrears 
of  rent-charge  for  the  last  three  half-years,  when  the  tenant 
stated  that  he  had  only  held  the  land  from  the  preceding 
January,  and  did  not  think  it  right  to  pay  the  debt  of  his  pre- 
decessor ;  but  he  offered  to  pay  the  rent-charge  for  the  half-year 
ending  in  July,  1841.  This  was  refused.  The  affidavits  also 
[  *154  ]  contained  statements  showing  that  there  had  been,  at  all  '''times 
from  January,  1841,  sufficient  distress  on  the  premises  to  answer 
the  whole  amount  stated  in  the  writ  to  be  due. 

The  affidavits  in  opposition  denied  the  offer  to  pay  the  half-year's 
rent-charge  ;  and  stated  that,  on  5th  October,  1841,  the  lessee  went 
to  the  land  for  the  purpose  of  distraining  for  the  three  half-years' 
rent-charge,  there  being  then  sufficient  distress,  but  forbore  to  dis- 
train, on  the  tenant's  promise  to  pay :  and  that  he  again  went  to 
the  land  in  March,  1842,  and  then  found  that  the  hay  and  stock 
had  been  removed  and  nothing  left  for  a  distress  but  a  roller,  the 
value  of  which,  for  sale,  was  stated  to  be  below  208.  The  affidavits 
on  the  other  side  raised  the  value  to  51. 

The  irregularity  complained  of  was  that  the  writ  used  the  words 
"  there  is  no  sufficient  distress  for  the  said  half-yearly  payments  or 
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either  of  them,"  whereas  the  affidavit  on  which  the  writ  was  granted,        in  re 
after  mentioning  the  arrears  of  three  half-years,  stated  only  that   well  rrnt- 
there  was  no  suflScient  distress  "  for  the  said  arrears  of  rent-charge ; "      Charge, 
and  it  was  therefore  contended  that  the  writ  had  not  issued  '*  upon 
affidavit  of  the  facts"  according  to  sect.  82.     But,  the  rule  not 
having  been  obtained  on  reading  this  affidavit,  the  Court  thought 
that  the  objection  (assuming  it  to  be  valid  in  itself)  could  not  be 
noticed ;  and  it  was  ultimately  given  up,  the  applicant  relying  only 
on  the  want  of  authority  under  the  statute  to  issue  a  writ  for  arrears 
of  more  than  a  single  half-year. 

Sir  F.   Pollock^  Attorney-General,   Bailer    and   Attree,   now 
showed  cause: 

This  proceeding  is  warranted  by  the  plain  words  of  sect.  82, 
which  enacts  that,  "  in  case  the  said  *rent-charge  shall  be  in  [  ^155  ] 
arrear  and  unpaid  for  the  space  of  forty  days  next  after  any  half- 
yearly  day  of  payment,  and  there  shall  be  no  sufficient  distress 
on  the  premises  liable  to  the  payment  thereof,"  the  writ  of 
assessment  may  issue.  The  limitation  imposed  by  sect.  81  is, 
"  that  not  more  than  two  years'  arrears  shall  at  any  time  be 
jrecoverable  by  distress."  To  support  the  present  objection,  "  two 
years"  must  be  read  as  "half  a  year."  It  cannot  have  been 
meant  that  the  owner  of  a  rent-charge  should  be  obliged  to 
distrain  at  the  end  of  a  single  half-year,  however  small  the  sum 
in  arrear  might  be. 

Sir  W.  W.  Follett,  Solicitor-General,  contra  : 

The  same  rule  must  prevail  for  small  and  for  great  sums.  This 
question  now  is,  not  as  to  the  power  of  distraining,  but  as  to  the 
circumstances  under  which  the  owner  of  a  rent-charge  may  seize 
the  land.  That  power  is  given  if  there  be  not  a  sufficient  distress. 
It  is  consistent  with  the  writ  that  there  may  have  been  a  sufficient 
distress  at  the  end  of  each  successive  half-year.  Can  the  owner  of 
a  rent-charge  voluntarily  allow  the  arrears  to  accumulate  and  at 
last  seize  because  there  is  not  enough  on  the  land  to  answer  the 
arrear  of  a  year  and  a  half  ?  The  language  of  the  writ  itself,  ''  no 
sufficient  distress  for  the  said  half-yearly  payments  or  either  of 
them,"  seems  to  admit  that,  if  there  were  enough  to  satisfy  one 
such  payment,  the  proceeding  would  be  unwarranted ;  and  it  may 
fairly  be  concluded  from  the  affidavits  that  there  would  have  been 
sufficient  distress  for  one  half-year. 
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In  re  LoRD   DbNMAN,  Ch.  J.  : 

Cahbeb- 
wellRknt-       This  is  an  important  question.     The   statute,  in   my  opinion, 

r  •166  ]  would  be  a  nuisance  if  ♦enforced  in  the  manner  contended  for  in 
support  of  this  application ;  and  I  think  it  is  not  to  be  construed 
according  to  the  rule  suggested.  Its  meaning  is,  that  the  owner  of 
a  rent-charge,  if  he  does  not  delay  his  remedy  so  as  to  extend  it 
over  more  than  two  years,  may  recover  all  the  arrears  by  the  pro- 
cess described  in  sect.  82 :  and  this  though  at  the  end  of  each 
half-year  there  may  have  been  suflScient  distress  for  the  arrear 
then  payable.  This  is  too  clear  for  doubt ;  and  the  reasonableness 
of  the  construction  is  obvious.     The  rule  must  be  discharged. 

Patteson,  J. : 

The  remedy  given  by  this  Act  for  the  recovery  of  rent-charge  is 
by  distress  under  sect.  81,  provided  that  not  more  than  two  years* 
arrears  shall  be  so  recoverable,  and,  in  default  of  such  distress,  by 
seizure  and  possession  of  the  land  under  sect.  82,  provided  that 
"not  more  than  two  years'  arrears  over  and  above  the  time  of  such 
possession  shall  be  at  any  time  recoverable."  Why  should  one 
section  be  construed  differently  from  the  other?  There  is  no 
reason  to  suppose  that,  although  a  party  might  distrain  for  an 
arrear  of  two  years,  the  Legislature  intended  that  he  should 
not  enforce  the  remedy  under  sect.  82  unless  he  attempted  to 
distrain  at  the  end  of  a  single  half-year,  and  no  distress  were 
found.  The  construction  of  both  clauses  must  be  the  same.  In 
the  case  of  proceedings  on  a  vacant  possession  (i),  it  never  was 
contended  that,  if  the  landlord  omitted  to  enforce  his  remedy  at 
the  end  of  a  first  year,  he  could  not  avail  himself  of  it  afterwards. 

[  157  J  WiGHTMAN,  J.  (2)  : 

Sects.  81  and  82  must  receive  the  same  construction ;  and 
cases  of  hardship  are  provided  for  by  the  clauses  limiting  the 
recovery  to  two  years*  arrears. 

Ride  discharged. 

(1)  Stat.  11  Geo.  11.  c,  19,  s.  16.  (2)  Coleridge,  J.  was  absent  in  con- 

sequence of  a  domestic  affliction. 
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EEG.   V.   ABRAHAMS  and   Others.  isw. 

Jan,  30. 
(4  a  B.  157—161 ;  S,  C.  3  G.  &  D.  382  ;  12  L.  J.  Q.  B.  118;  7  Jur.  129.)  

An  individual  conveyed  lands  to  private  persons  in  trust  to  distribute  the  L  ^'^^  J 
rents  periodically  among  the  poor  of  a  certain  parish.  The  deed  provided 
that  a  receiver  should  be  appointed,  and  should  account  to  the  parishioners 
from  time  to  time ;  and  that  a  coffer,  of  which  there  should  be  three  locks 
and  three  keys,  should  remain  in  the  parish  church,  for  keeping  all  writings 
and  accounts,  and  trust  monies  unexpended ;  one  key  to  be  kept  by  the 
receiver,  another  by  the  incumbent  or  curate,  and  the  third  by  one  of  the 
churchwardens.  An  information  was  afterwards  exhibited  in  Chancery, 
praying  that  a  scheme  might  be  approved  of  for  the  future  management  of 
the  charity  and  application  of  the  funds ;  and  a  scheme  was  accordingly 
prepared  and  decreed,  regulatiog  the  matters  referred  to  in  the  above 
prayer,  but  making  no  mention  of  the  coffer  or  keys.  On  motion  for  a 
mandamus  to  the  trustees  to  deliver  one  key  to  the  churchwardens  : 

Held,  that  the  claim  of  the  churchwardens  was  not  merely  equitable,  but 
that  they  had  a  legal  right  which  might  be  enforced  by  mandamus.      Also, 

Held,  no  objection  to  the  rule  that  the  charity  was  a  private  institution. 

Hbnrt  Beaumont,  by  his  will,  dated  March  17th,  1590,  directed 
that  8002.  should  be  employed  in  the  purchase  of  land,  of  which 
land  he  gave  to  the  poor  of  Ottery  St.  Mary,  Devon,  5Z.  a  year  for 
ever,  and  made  his  wife  Elizabeth  executrix.  The  said  Elizabeth, 
*'  in  performance  of  the  said  will,  and  for  the  special  trust  and  con- 
fidence which  she  reposed  in  the  twelve  persons  therein  named, 
then  inhabitants  of  the  town  and  parish  of  0.  St.  M.,  that  they 
and  their  heirs  and  assigns  would  be  faithful  in  disposing  of  the 
rents  for  the  relief  and  succour  of  the  aged  and  impotent  poor 
people  which  then  were  and  thereafter  should  be  inhabiting  in  the 
said  town  and  parish,  by  her  deed  indented,  bearing  date  1st  June, 
86  Eliz.,  granted  and  enfeoffed  *unto  "  twelve  trustees  and  their  [  •ibs  ] 
heirs  certain  lands  and  tenements,  ''  upon  trust  to  apply  the  rents 
thereof,  first  in  defending  all  titles  and  claims  that  should  be  made 
to  the  same  by  any  person  whomsoever,  and  to  distribute  the 
residue  of  the  said  rents  yearly,  quarterly,  monthly  or  weekly  for 
ever,  as  need  should  require,  amongst  the  most  aged,  impotent  and 
poor  people  inhabiting  within  the  said  parish  of  0.  St.  M.,  in  such 
manner  as  the  said  trustees  should  think  most  convenient."  There 
was  a  provision  for  appointing  new  trustees  when  it  should  be 
necessary,  and  a  receiver  of  the  rents,  to  be  elected  for  the  year, 
who  was  to  render  his  account  to  the  parishioners  at  a  stated  time. 
"  And  it  was  provided  that  a  coffer,  of  which  there  should  be  three 
locks  and  three  keys,  should  remain  in  the  parish  church  of  Ottery 
for  keeping  all  writings  and  accounts,  and  the  trust  moneys  remain- 
ing unexpended  ;  one  of  such  keys  to  be  kept  by  the  receiver  during 


314  1848;    Q.  B.    4  Q.  B.  158—159.  [r.b. 

Rbo.  his  year,  the  second  by  the  parson,  vicar,  or  curate  there,  and  the 
abbahams.    third  by  one  of  the  churchwardens." 

A  rule  nisi  was  obtained  in  last  Michaelmas  Term,  calling  upon 
the  then  feoffees  to  show  cause  why  they  should  not  deliver  up  one 
of  the  said  keys  to  the  churchwardens.  The  affidavit  on  which  the 
rule  was  moved  for  alleged  the  making  of  the  above  will  and  deed, 
and  set  forth  the  material  parts  ;  and  stated  further  that  the 
churchwardens  had  demanded  the  key  of  the  feoffees,  who  refused 
it,  saying  that  they  did  not  feel  justified  in  giving  one  to  any 
person  not  a  member  of  the  trust. 

The  affidavits  in  answer  stated  that  an  information  had  been 
filed  in  Chancery  against  the  feoffees,  praying  that  it  might  be 
referred  to  one  of  the  Masters  to  approve  of  a  scheme  for  the  future 
[  «159  ]  regulation  and  management  *of  the  said  charity,  and  application 
of  the  charity  moneys;  and  that  such  further  and  other  orders 
and  directions  might  be  given  for  the  conduct  and  management  of 
the  said  charity,  and  in  respect  of  the  other  matters  and  things  in 
the  information  before  stated,  as  the  nature  of  the  case  might  require. 
It  was  further  deposed  that  the  Master,  in  1829,  reported  to  the 
Court  his  approval  of  a  scheme ;  and  the  Court,  in  1880,  decreed 
that  the  charities  in  question  in  the  cause  ought  to  be  established 
and  regulated,  and  the  accruing  and  other  rents  distributed, 
according  to  that  scheme  ;  which  had  since  been  done.  The 
scheme  was  annexed  to  the  affidavits :  it  contained  various  direc- 
tions for  the  management  of  the  affairs  and  distribution  of  the 
revenues  by  the  trustees  and  the  receiver  to  be  elected  by  them, 
who  was  to  give  security  &c.,  and  account  to  the  trustees  yearly. 
The  scheme  made  no  mention  of  the  coffer  or  keys,  or  of  the 
churchwardens,  and  contained  nothing  that  had  any  direct  reference 
to  the  subject  of  the  present  application. 

Bompas,  Serjt.  and  Kelly  now  showed  cause: 

This  is  an  application  to  compel  the  execution  of  a  private  trust, 
a  matter  peculiarly  for  the  Court  of  Chancery,  and  which  that 
Court  has  regulated  by  a  scheme,  taking  no  notice  of  the  point  now 
insisted  upon.  The  effect  of  the  proposed  mandamus  would  be  to 
overthrow  that  arrangement.  It  is  not  shown  that  at  present  any 
key  or  chest  exists ;  the  substantial  object  of  this  rule  is  that  a 
chest  may  be  kept  in  which  money  and  documents  shall  be 
deposited,  and  that  the  churchwardens  may  have  access  to  these. 
The  Court  will  not  interfere  for  such  a  purpose. 
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(LoBD  Dbnman,   Ch.  J.  :   Only  two  years  ago  we  ordered  a  Heo. 

mancUtmus  to  the  master  of  *the  Earl  of  Leicester's  Hospital  in  Abrahams. 

Warwick  to  seal  an  instrument  of  presentation  (i).     That  was  the  [  'leo  ] 
ease  of  a  private  charity.) 

The  right  there  was  a  right  at  law. 

(Lord  Dbnman,  Ch.  J. :  kmandwnus  lies  to  restore  the  minister  of 
an  endowed  dissenting  chapel ;  yet  the  foundation  there  is  private.) 

That  right  is  of  a  legal  character.  In  Rex  v.  The  Marquis  of 
Stafford  {2),  where  the  application  was  for  a  mandamus  to  allow 
and  present  a  person  to  the  Ordinary  to  be  stipendiary  priest  or 
curate  of  an  endowed  chapel,  in  order  that  he  might  obtain  the 
Ordinary's  license,  he  having  been  elected  by  the  inhabitants  of  a 
town  in  whom  that  power  was  vested,  Lord  Kenyon  said :  "  It 
seems  as  if  the  inhabitants  have  only  an  equitable  right.  If  so, 
this  Court  cannot  interfere  at  all ;  or  if  the  inhabitants  have  a  legal 
right,  such  right  may  be  asserted  in  a  quare  impedit.*'  Bullbr,  J. 
added  :  *'  It  appears  to  me  on  these  affidavits  that  this  is  a  trust, 
and  therefore  that  the  remedy  is  in  a  court  of  equity.  A  party 
applying  for  a  mandamus  must  make  out  a  legal  right."  Lord 
Ellbnborouoh  lays  down  the  same  rule  in  Rex  v.  The  Archbishop 
of  Canterbury  (z).  Here  keeping  the  chest  and  keys  is  one  of  the 
trusts  of  the  deed,  and  not  to  be  enforced  in  this  manner.  It  is 
not  sworn  that  any  chest  or  key  has  ever  been  provided.  If  a  key 
exists,  detinue  may  be  brought  for  it. 

Rogers,  contra  : 

This  is  so  far  a  private  institution,  that  the  funds  are  provided 

by  an  individual.     But  duties  connected  with  the  administration 

of    such   charities   have   been   enforced    by    mandamus  in  many 

instances;    *as  in   those,  already  cited,  of  dissenting  ministers,       [  *161  ] 

and  in  the  cases  of  lecturers,  and  persons  holding  offices  in  colleges. 

As  to  the  claim  being  equitable,  the  only  real  cestui  que  trusts  here 

are  the  poor.     In  the  proceedings  in  Chancery  the  churchwardens 

were  not  before  the  Court;  nor  had  they  any  equitable  rights  to 

enforce.     The  suit  was  on  behalf  of  the  inhabitants,  and  regarded 

the  entire  management  and   application  of    the  funds.     If   the 

present  motion  was  as  general  in  its  objects,  the  argument  against 

it  might  be  well  founded. 

(1)  bb  E.  R.  275  (Reg.  v.  Kendall,  1  (2)  3  T.  R.  646. 

a  B.  366).  (3)  8  East,  213. 
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Reg.        Lord  Denman,  Ch.  J. : 

r. 

Abrahams.  I  think  the  claim  of  the  churchwarden  to  have  a  key,  as  being 
one  of  the  parties  named  in  the  deed  for  that  purpose,  is  a  legal 
right.  It  is  independent  of  the  general  administration  of  the  funds. 
The  Court  does  not  interfere  in  the  case  of  dissenting  ministers, 
and  in  other  instances  where  the  establishments  are  private.  It  is 
true  that,  in  Ex  parte  the  Trustees  of  the  Rugby  Charity  (i),  a 
mandamus  to  pay  certain  persons  an  increased  allowance  was 
refused ;  but  that  would  clearly  have  been  an  interference  with 
the  administration  of  the  funds.  We  need  not  hear  you  farther 
on  this  point.  But  we  wish  to  be  satisfied  whether  or  not  the 
late  churchwardens  had  a  key. 

After  some  further  discussion  on  the  aflSdavits, 

The  Court  (2)  granted  a 

Rule  absolute. 


1842.  WILLIAM   YATES  v.   WILLIAM  ASTON. 

^M3^'  (4  Q.  B.  182—196;  S.  C.  3  G.  &  D.  351 ;  12  L.  J.  Q.  B.  160.) 

Jan,  17,  Defendant  borrowed  money  of  B.,  and  conveyed  land  in  trust  for  him, 

rTftTl  ^^^  *  power  of  sale,  in  trust  to  pay  him  principal  and  interest,  and  pay 

^        ^  over  the  residue  to  defendant ;  defendant  afterwards  borrowed  other  money 

of  B.,  and  charged  that  also  on  the  land,  but  without  any  power  of  sale. 

Afterwards,  plaintiff  paying  both  sums  to  B.  and  advancing  an  additional 

sum  to  defendant,  by  deed  between  plaintiff,  defendant,  B.,  and  B.'s  trustee, 

the  former  securities  were  assigned  to  plaintiff  (B.  giving  plaintiff  a  power 

of  attorney  to  sue  in  his  name  as  to  the  first  sum  borrowed),  and  the  lands 

were  conveyed  to  plaintiff,  to  hold  them  to  the  same  trusts,  but  for  his  own 

benefit,  as  were  mentioned  in  the  other  deeds  with  respect  to  B.     None  of 

the  deeds  contained  a  covenant  to  pay. 

Plaintiff  sued  defendant  in  debt,  payable  on  demand,  for  money  paid, 
money  lent,  interest,  and  on  an  account  stated.  Held,  that  he  was 
entitled  to  recover  the  whole  sum,  on  proof  that  he  had  paid  it  as  above  : 
and  that  he  was  not  bound  to  declare  on  the  deed. 

On  the  trial  of  this  cause,  before  Wightman,  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1841,  a  verdict  was  found  for  the 
plaintiff  for  1,952Z.  and  costs,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  declaration  contained  the  ordinary  indebitatus  counts  in 
debt,  payable  on  request,  for  money  paid,  money  lent,  interest, 

(1)9  Dowl.  &  Ry.  214.  KIDOE,    J  J.     took    no    part    in     the 

(2)  Lord  Denman,  Ch.  J.,  and  decision,  being  interested  in  the  result. 
WiOHTMAN,  J.    Pattbson  and  Cole- 
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and  on  an  account  stated.     The  only  plea  material  to  the  present       Tates 
statement  was  Never  indebted.     The  action  was  brought  to  recover       aston. 
the  sum  of  1,500{.,  and  interest  thereon,  hereinafter  mentioned  to 
have  been  advanced  by  the  plaintiff. 

By  deeds  of  lease  and  release,  dated  11th  and  12th  September, 
1829,  certain  premises  were  conveyed  by  the  defendant  and  his 
brother  Thomas  Aston,  since  deceased,  to  one  John  Blagg,  by  way 
of  mortgage  to  secure  a  sum  of  1,0002.,  lent  by  Blagg.  That  sum 
was  subsequently  increased  to  1,200{. :  and,  by  a  deed  of  assign- 
ment dated  8rd  October,  1829,  the  property  was  further  charged  to 
that  amount.  In  January,  1883,  the  defendant  and  Thomas  Aston 
were  called  upon  by  Blagg  to  pay  off  the  principal  and  interest 
then  due :  but  they,  being  unable  to  do  so,  and  being  desirous  of 
obtaining  a  further  loan,  ^applied  to  Yates,  the  plaintiff,  to  advance  [  *i83  ] 
and  pay  the  same  to  Blagg,  and  to  lend  them  a  further  sum  of 
300/.  Yates  accordingly  agreed  to  advance  1,5002.,  upon  the 
security  of,  and  comprised  in,  the  deed  hereinafter  mentioned: 
and  his  then  solicitor  received  directions  from  the  defendant  in 
what  manner  that  sum  was  to  be  applied.  In  conformity  there- 
with, the  solicitor,  on  a  subsequent  day,  being  the  day  after  that  upon 
which  the  deed  last  mentioned  was  executed,  paid  over  1,394Z.  to 
Blagg,  as  and  for  principal  and  interest  then  due,  and  for  certain 
costs  due  to  Blagg's  solicitor :  432.  was  retained  as  his  own  costs  in 
and  about  effecting  the  loan ;  and  the  residue  was  paid  over  to  the 
solicitor  of  the  defendant,  on  defendant's  account.  This  took  place 
on  15th  January,  1833. 

A  copy  of  the  deed  last  mentioned  was  annexed  to  the  case ;  and, 
so  far  as  material  to  the  point  here  decided,  was  as  follows  : 

The  indenture  was  made,  14th  January,  1833,  between  John  Blagg 
of  the  first  part,  Robert  Fisher  (a  trustee  nominated  by  John 
Blagg)  of  the  second  part,  William  Aston  and  Mary  his  wife  of  the 
third  part,  Thomas  Aston  of  the  fourth  part,  and  William  Yates  of 
the  fifth  part.  It  recited  indentures  of  lease  and  release,  of  11th 
and  12th  September,  1829,  between  William  Aston  and  Mary  his 
wife,  of  the  first  part,  Thomas  Aston  of  the  second  part,  John  Blagg 
of  the  third  part,  Robert  Fisher  of  the  fourth  part,  and  James 
Griffiths  of  the  fifth  part,  whereby  (after  recital  of  certain  interests 
of  William  and  Thomas  Aston  in  the  premises  after  described),  in 
consideration  of  1,000Z.  advanced  by  Blagg  to  W.  Aston  and  T. 
Aston,  and  10«.  paid  by  Fisher,  W.  Aston  and  Mary  his  wife,  and 
T.  Aston,  at  the  request  *and   by  the   direction  of  Blagg,  did,       [  *184  ] 
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Yates  according  to  their  respective  estates  and  interests,  convey  the 
Abton.  messuages,  lands,  &c.,  therein  particularly  described  unto  and  to 
the  use  of  Bobert  Fisher,  his  heirs  and  assigns  (but,  as  to  parts  of 
the  property,  during  the  lives  respectively  of  W.  Aston  and  T.  Aston), 
on  the  trusts  thereinafter  mentioned.  The  trusts  of  the  recited  deed 
were,  that  W.  and  T.  Aston  should  possess  and  enjoy  the  premises 
till  12th  March,  1888,  according  to  their  respective  interests,  and 
then  that  Fisher  might  sell,  and,  out  of  the  purchase  money,  pay 
Blagg  the  principal  and  interest  of  the  1,000/.,  and  pay  the  residue 
of  the  purchase  money  to  W.  Aston  and  T.  Aston,  according  to  their 
respective  interests.  The  indenture  of  14th  January,  1888,  further 
recited  that  no  sale  had  taken  place,  and  that  the  1,000Z.,  and  200f. 
more  for  money  lent  by  Blagg  to  W.  Aston  and  T.  Aston  and 
secured  with  interest  by  the  indenture  after  mentioned,  was  due  to 
Blagg,  and  that  W.  Aston  and  T.  Aston  had  ''requested  and 
prevailed  upon  "  Yates  (plaintiff)  ''  to  advance  and  pay  the  same, 
which  he  hath  agreed  to  do,  and  also  to  lend  them  the  farther  sum 
of  800Z.  upon  the  security  of  the  aforesaid  hereditaments  and 
premises."  The  indenture  then  witnessed  that,  in  pursuance  of  the 
agreement,  and  in  consideration  of  1,200/.,  of  lawful  <&c.,  "  to  the 
said  John  Blagg  in  hand  well  and  truly  paid  at  or  before  the  sealing 
and  delivery  of  these  presents  by  the  said  William  Yates,  at  the 
request  and  by  the  direction  of  the  said  William  Aston  and  Thomas 
Aston,  testified  by  their  being  parties  hereto  (the  receipt  of  which 
said  sum  of  1,200/.,  and  that  the  same  is  in  full  discharge  and 
satisfaction  of  the  said  principal  sum  of  1,000/.  and  all  arrears  of 
interest  thereof,  and  the  said  principal  sum  of  200/.  and  interest, 
[  *186  ]  and  *all  other  monies  owing  to  him  on  the  said  recited  securities, 
the  said  John  Blagg  doth  hereby  acknowledge,  and  of  and  from  the 
same  doth  acquit,  release,  exonerate  and  for  ever  discharge  the  said 
William  Yates,  his  executors,  administrators  and  assigns,  and  also 
the  said  messuages,  lands  and  hereditaments,  by  these  presents  and 
by  the  receipt  or  acknowledgment  for  the  same  sum,  hereupon 
endorsed),  he  the  said  John  Blagg,  at  the  request,  nomination  and 
appointment  of  the  said  William  Aston  and  Thomas  Aston,  testified 
as  aforesaid,  hath  bargained,  sold,  assigned,  transferred  and  set 
over,  and  by  these  presents  doth  bargain,  sell,  assign,  transfer  and 
set  over,  and  the  said  William  Aston  and  Thomas  Aston  have 
assigned,  ratified  and  confirmed,  and  by  these  presents  do  assign, 
ratify  and  confirm,  unto  the  said  William  Yates,  his  executors, 
administrators  and  assigns,  all  that  the  said  mortgage  debt  or 
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principal  sum  of  1,000/.,  bo  due  and  owing  upon  the  said  herein-  Yates 
before  in  part  recited  security,  and  all  interest  and  arrears  of  aston. 
interest,  and  all  and  every  other  sum  and  sums  of  money  which 
now  is,  or  are,  or  hereafter  shall  or  may  grow  or  become,  due  and 
owing  for  or  in  respect  of  the  same ;  and  also  the  said  hereinbefore 
in  part  recited  indenture  of  release,  and  the  bargain  and  sale  for  a 
year  accompanying  the  same,  and  all  other  deeds,  securities, 
writings  and  evidences  of  title  whatsoever,  of  or  belonging  to  or  in 
the  custody  or  power  of  him  the  said  John  Blagg  relative  thereto, 
or  to  the  said  hereditaments,  or  any  part  of  the  same,  respectively ; 
and  all  benefit  and  advantage  to  arise  or  be  had,  received  and  taken 
by  or  from  the  same  respectively ;  and  all  the  estate,  right,  title, 
interest,  use,  trust,  property,  benefit,  claim  and  demand  whatsoever, 
both  at  law  and  *  in  equity,  of  him  the  said  John  Blagg,  of,  in,  to  [  *i86  ] 
or  concerning  the  said  mortgage  debt,  or  principal  sum  and  interest, 
and  securities  i^nd  premises  hereby  assigned,  or  mentioned,  or 
intended  so  to  be,  and  every  of  them  respectively :  to  have,  hold, 
receive,  take  and  enjoy  the  said  mortgage  debt  or  principal  sum  of 
1,000/.  and  interest,  and  all  and  singular  other  the  moneys, 
securities  and  premises  hereinbefore  assigned,  or  otherwise  assured 
or  intended  so  to  be,  unto  him  the  said  William  Yates,  his  executors, 
administrators  and  assigns,  from  henceforth  for  ever,  as  and  for  his 
and  their  own  proper  moneys  and  effects,  and  to  and  for  his  and 
their  own  use  and  benefit."  There  was  then  a  power  of  attorney 
from  Blagg  to  Yates,  his  executors,  &c.,  empowering  him  and  them 
to  demand,  recover,  &c.,  from  W.  Aston  and  T.  Aston,  their  heirs, 
executors,  &c.,  and  all  persons  to  whom  it  might  belong  to  pay  the 
same,  the  1,000/.,  and  all  interest  now  or  hereafter  due,  to  give 
receipts  and  discharges,  and  to  prosecute  actions  and  suits  in  the 
name  of  Blagg,  his  executors,  &c.  And  Fisher,  by  the  direction  of 
Blagg,  did  grant,  bargain,  sell  and  release,  '*  and  also,  in  considera- 
tion of  the  further  sum  of  300/.  of  such  lawful  money  as  hereinbefore 
mentioned  in  hand  well  and  truly  paid  to  the  said  William  Aston 
and  Thomas  Aston  by  the  said  William  Yates,  at  or  before  the 
execution  of  these  presents  (the  receipt  whereof,  and  the  payment 
by  him  the  said  William  Yates  of  the  said  sum  of  1,200/.  to  the  said 
John  Blagg,  making  together  the  sum  of  1,500/.,  the  said  William 
Aston  and  Thomas  Aston  do,  and  each  of  them  doth,  hereby 
acknowledge,  and  of  and  from  the  same,  and  every  part  thereof,  do, 
and  each  of  ihem  doth,  acquit,  release  and  discharge  the  said 
William  *Yates,  his  executors,  administrators  and  assigns,  and  also       [  *187  ] 
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Yatbs       and  T.  Aston,  "  hath  bargained,  sold,  assigned,  transferred  and  set 
Aston.       over,  and  by  these  presents  doth  bargain,"  &c.,  **  unto  the  said 
William  Yates,  his  executors,  administrators  and  assigns,  all  and 
singular  the  said  hereinbefore  and  in  the  said  hereinbefore  in  part 
recited  indenture  of  assignment  mentioned  rents  and  profits,  to 
arise  by  and  from  all  and  singular  the  hereinbefore  mentioned  and 
described  messuages,"  &c.,  ''and  from  henceforth  to  become  due 
and  payable ;  and  also  all  the  said  surplus  money  which  shall  or 
may  arise  and  remain  by  and  from  the  sale  of  the  aforesaid  heredita- 
ments and  premises  so   vested   in  the  said   Robert  Fisher,  his 
executors,  administrators  and  assigns  in  trust  to  sell  as  hereinbefore 
recited  and  expressed,  after  payment  of  all  costs  attending  the 
execution  of  such  trusts  as  aforesaid,  and  of  the  said  sum  of  1,000Z. 
and  the  interest  thereof,  as  by  the  said  trust  is  provided,  and  all  the 
estate,  right,  title  and  interest  of  the  said  John  Blagg  and  Eobert 
Fisher  therein  and  thereto  :  To  have  and  to  hold  the  said  rents  and 
profits,  and  all  the  said  surplus  money  hereinbefore  mentioned,  and 
hereby,  or  intended  to  be  hereby,  assigned,  unto  the  said  William 
Tates,  his  executors,  administrators  and  assigns,  from  henceforth, 
upon  the  same  trusts,  and  to  and  for  the  like  ends,  intents  and 
purposes,  but  to  and  for  the  sole  use  and  benefit  of  the  said  William 
Yates,  his  executors,  administrators  and  assigns,  as  in  the  said 
recited  indenture  of  assignment  is  mentioned  in  respect  of  the  said 
John  Blagg."    Then  followed  a  covenant  on  the  part  of  Blagg  and 
Fisher,  their  heirs,  executors  and  administrators,  with  Yates,  his 
heirs,  executors,  administrators  and  assigns,  against  incumbrances 
[  •191  ]       by  Blagg  *or  Fisher  on  the  rents  or  profits,  or  surplus  monies,  to 
arise  from  the  premises  so  vested  in  Fisher. 

On  the  indenture  were  receipts,  by  Blagg  of  the  1,200Z.  and  by 
W.  Aston  and  T.  Aston  of  the  300Z.,  from  Yates,  "  being  the  con- 
sideration money  within  mentioned  to  be  paid  by  him "  to  the 
parties  respectively  signing  the  two  receipts. 
The  question  for  the  opinion  of  the  Court  was  stated  to  be : 
Whether,  under  the  circumstances,  an  action  of  debt  in  the 
present  form  (i)  is  maintainable  between  these  parties  for  any  part  of 
the  said  demand  for  which  the  action  is  brought.  If  the  Court 
should  be  of  opinion  that  the  plaintiff  is  entitled  to  maintain  this 
action  in  its  present  form  for  the  whole  or  any  part  of  his  demand, 

(1)  It  will   be  obBerved   that   the      plaintiff  could  not  have  decltu:ed  in 
question  was  really  one  of  substance :      covenant. — A.  C, 
owing  to  the  form  of  the  deed  the 
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the  verdict  is  to  stand,  or  be  entered,  accordingly.     If  the  Court       Yatbs 
shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  maintain  the       aston. 
action  at  all,  or  in  part,  the  verdict  is  to  be  entered  for  the  defendant 
for  the  whole,  or  in  part,  as  the  case  may  be. 

The  case  was  argued  in  last  Michaelmas  Term  (i). 

Wliiimore,  for  the  plaintiffs : 

The  defendant  denies  that  he  is  indebted  to  the  plaintiff  at  all,  or 
that  it  is  a  debt  of  the  kind  described  in  the  declaration.  Now, 
first,  there  plainly  was  a  debt ;  or  there  had  been  a  direct  loan  from 
plaintiff  to  defendant,  besides  the  payment  made  by  plaintiff  for 
defendant.  There  is  no  covenant  to  pay  the  debt,  in  this  deed :  but 
a  mortgage,  though  without  covenant  or  bond  to  pay,  implies  a 
loan  ;  *and  every  loan  implies  a  debt :  King  v.  King  (2),  which  is  [  ♦192  ] 
conformable  to  the  earlier  case  of  Howel  v.  Price  {2),  and  to  Cope  v. 
Cope  (4).  It  is  true  that  the  parties  may,  by  a  special  agreement, 
limit  or  waive  the  ordinary  remedy  for  debt,  as  was  done  in  The 
South  Sea  Company  v.  Duncomb  (5) ;  but  that  case  shows  that  such 
waiver  must  be  express  and  distinct;  and  nothing  of  the  sort 
appears  here.  The  fact  of  the  advances  is  found  by  the  case ;  and 
the  recitals  in  the  deed  treat  the  transaction  as  a  payment  by  the 
plaintiff  for  the  defendant,  and  a  loan  by  the  one  to  the  other. 
Then,  secondly,  the  remedy  is  not  merged  in  the  specialty.  Atty  v. 
Parish  (6)  will  be  cited  on  the  other  side.  But  there  the  action  was 
for  the  carriage  of  goods,  and  the  whole  contract  was  created  by  the 
charter-party,  which  was  a  deed :  the  deed  was  therefore  the  founda- 
tion of  the  action  ;  and  it  was  properly  held  that  the  plaintiff  could 
not  declare  in  debt  generally  and  give  the  deed  in  evidence.  The 
principle  upon  which  a  simple  contract  is  merged  in  a  higher 
security  is  that  a  higher  remedy  is  created  ;  but  that  principle  does 
not  apply  where,  as  the  case  is  here,  the  specialty  gives  no  remedy 
at  all.  The  rule  is  expressed  differently  in  different  authorities, 
bat  will  be  found  reducible  to  the  principle  now  stated.  The  rule 
laid  down  by  Baylby,  J.  in  Twopenny  v.  Young  (7)  is  that,  "in 
general,  where  a  simple  contract  security  for  a  debt  is  given,  it  is 
extinguished  by  a  specialty  security,  if  the  remedy  given  by  the 
latter  is  co-extensive  with  that  which  the  creditor  had  upon   the 

(1)  November  Idth,    1842.     Before  (4)  2  Salk.  449. 
Lord  Denman,  Ch.  J.,  Williams,  Cole-          (5)  2  Str.  919. 

ridge  and  Wightman,  JJ.  (6)  1  Bos.  &  P.  N.  B.  104. 

(2)  3  P.  Wms.  358.  (7)  3  B.  &  C.  208. 


(3)  1  P.  Wma  291. 
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Yatbs  former."  In  AUenby  v.  DaUon  (i),  a  case  which  occurred  *in  1827, 
Aston.  it  was  considered  that  assumpsit  was  maintainable  for  money  lent, 
[  •193  ]       though  a  mortgage  had  been  given  for  it. 

S.  Martin,  contrd  : 

The  contract  is  the  deed :  whenever  parties  embody  the  transaction 
between  them  in  a  deed,  that  deed  is  not  collateral  to  the  contract,  but 
is  the  contract  itself.  The  action  must  then  be  on  the  deed.  The 
cases  on  this  point  are  collected  in  2  Stark.  Ev.  104,  note  (n)  (2). 
But,  on  this  deed,  no  action  at  all  arises :  there  is  no  covenant  to 
pay ;  and  the  parties  themselves  clearly  contemplate  only  actions 
to  be  brought  by  Tates  in  the  name  of  Blagg. 

(WioHTMAN,  J. :  That  seems  to  be  so  only  as  to  the  1,000Z.) 

The  real  remedy  reserved  is  the  power  of  sale.  In  Howel  v.  Price  {2) 
the  question  was  merely  between  the  heir  and  personal  representa- 
tives ;  and  it  is  said  that  the  "Lord  Ghancbllor  seemed  to  be  strongly 
of  opinion,  that  the  personal  estate  should  be  applied  in  ease  and 
exoneration  of  the  real  estate."  At  an  earlier  stage  of  the  same  case, 
Howel  V.  Price  (4),  Lord  Chancellor  Harcourt  decided  against 
the  heir.  King  v.  King  (6)  was  a  case  of  the  same  kind :  it  is  not 
there  suggested  that  there  was  a  remedy  by  an  action  at  law  on  the 
simple  contract.  An  equitable  remedy  was  allowed  by  Lord  Chan- 
cellor Harcourt,  in  Thomas  v.  Terry  (6),  to  a  mortgagee  against 
the  mortgagor's  executors  where  there  was  no  covenant  upon  which 
the  mortgagee  could  sue :  but  that  affords  a  presumption  against 
the  existence  of  any  legal  remedy.  In  a  similar  case,  Hodges  v. 
[  •194  ]  The  Croydon  Canal  Company  (7),  *Lord  Lanodale,  M.  R.  evidently 
assumes  the  absence  of  any  legal  remedy.  Cope  v.  Cope  (8)  was 
also  a  case  in  equity.  In  The  South  Sea  Company  v.  Duncomb  (9) 
the  jury  expressly  affirmed  the  existence  of  an  agreement  to  dis- 
charge the  person  of  the  defendant;  here  that  is  the  question  for 
the  Court.  If,  however,  there  be  any  right  of  action,  it  must  be 
one  on  the  special  contract.  The  defendant  was  entitled  to  profert 
and  oyer.    A  tty  v.  Parish  (10)  cannot  be  distinguished  from  this  case : 

(1)  5  L.  J.  (O.  S.),  K  B.  312.  (6)  Gilb.  Eep.  Eq.  110. 

(2)  Ed.  3.    And  see  vol.  iii.  Appen-  (7)  52  B.  B.  44  (3  Bear.  86). 
dix,  pp.  133,  139.  (8)  2  Salk.  449. 

(3)  1  P.  Wma.  291.  (9)  2  Str.  919. 

(4)  2  Vem.  701.  (10)  1  Bos.  &  P.  N.  B.  104. 
(6)  3  P.  Wms.  358. 
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there  the  deed  proved  that  there  was  a  debt  between  the  parties,  as       Yates 
much  as  the  deed  does  here.     *     *     *  abton. 

Whitmore,  in  reply  :  [  195  ] 

The  defendant  must  show  that  the  deed  dispossesses  the  plaintiff 
of  his  remedy  ;  which  it  can  do  only  by  giving  another  co-extensive. 
In  all  the  cases  cited  on  the  other  side  there  was  sach  a  remedy 
given.  The  earlier  decision  of  Howel  v.  Price  (i)  cannot  prevail 
against  the  later  (2).  Atty  v.  Parish  (3)  is  inapplicable  for  the  reason 
already  stated :  but,  if  it  were  necessary  to  impugn  that  case,  it 
might  be  argued  that  it  must  be  at  least  received  with  much 
qualification  since  TiUon  v.  The  Warwick  Oaa  Light  Company  {4). 

(Coleridge,  J. :  May  there  not  be  a  distinction  between  the 
1,200{.  and  the  SOOZ.  ?  As  to  the  800Z.,  there  is  a  direct  loan, 
a  mortgage  with  power  of  sale,  and  no  covenant  for  payment. 
Cannot  we  infer  from  this  that  the  security  was  meant  to  be  only 
collateral,  and  that  there  was  a  distinct  contract  to  pay  ?) 

That  is  the  necessary  inference,  where  the  accompanying  security 
gives  no  remedy  by  action  for  the  money :  and  the  present  security 
gives  no  such  remedy  for  any  part  of  the  advance,  in  which  respect, 
the  transaction  resembles  that  in  Bristoe  v.  Knipe  (6). 

Cur.  adv.  vtdt. 

LoBD  Denman,  Ch.  J.,  in  this  Term  (January  17th),  delivered  the        ^^*^' 
judgment  of  the  Court  : 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment,  and       t  ^^^  ] 
that  the  verdict  ought  to  stand. 

The  case  states  that  the  plaintiff,  at  the  request  of  the  defendant 
and  another,  agreed  to  pay  the  sum  of  1,2(X)Z.  to  Blagg,  and  to 
lend  them  the  further  sum  of  9001.  The  plaintiff  accordingly 
advanced  1,5(X)Z.  upon  the  security  of  a  mortgage,  which  contained 
no  covenant  for  payment  of  the  money  advanced  by  the  plaintiff, 
but  merely  gave  the  plaintiff  the  security  of  the  mortgaged  premises. 
And  it  was  contended,  on  the  part  of  the  defendant,  that,  because 
the  plaintiff  had  taken  as  a  security  a  conveyance  of  premises  by  a 
mortgage  deed,  an  action  of  debt  or  assumpsit  on  an  indebitattia  for 

(1)  2  Vem.  701.  (4)  28  R.  R.  529  (4  B.  &  0. 962, 968). 

(2)  Howel  V.  Price,  1  P.  Wms.  291.  (5)  Yelv.  206.     8.  C,  as  BHscoe  v. 

(3)  1  Bob.  &  P.  N.  R.  104.  Kiiig,  Cro.  Jac.  281. 
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Tates       money  lent  or  paid  could  not  be  supported,  the  only  contract  being, 

abton.       as  ^^  ^&s  Baid,  by  the  deed. 

We  think  that  the  advance,  being  made  at  the  request  of  the 
defendant,  raised  a  contract  by  parol  for  the  repayment,  which  was 
not  merged  in  a  security  of  a  higher  nature.  The  mortgage  does 
not  appear  to  have  been  taken  in  satisfaction,  but  as  a  security 
collateral  to  the  contract  raised  by  the  request  and  the  advance  in 
consequence.  There  was  no  covenant  in  the  mortgage  deed,  either 
express  or  implied,  upon  which  an  action  for  the  money  advanced 
could  be  maintained:  and  the  case  appears  to  fall  within  the 
principle  of  the  decision  in  Burnett  v.  Lynch  (i),  and  the  distinction 
taken  in  Baber  v.  Harris  (2)  between  cases  where  an  action  may  be 
supported  on  the  deed  for  the  same  cause  and  where  it  may  not. 

Judgment  for  the  plaintiff. 


1842.  EDMUND  THOMAS  FOLEY  v.  ADDENBEOOKE 

j^g^g^ '  AND  Others,  Executors  of  Addenbrooke. 

Jan.  20.  (4  Q.  B.  197—208 ;  S.  0.  3  G.  &  D.  64  ;  12  L.  J.  a  B.  163.) 

[  197  ]  Declaration,  in  covenant  at  the  suit  of  E.,  stated  that  F.  and  W.  demised 

lands  and  iron  mines  of  one  undivided  moiety  of  which  F.  was  seised  in  fee, 
to  defendant  for  a  term  of  years,  defendant  covenanting  with  F.  and  W., 
and  their  heirs,  executors,  &c.,  to  erect  and  work  furnaces,  to  repair  the 
premises,  and  work  the  mines;  and  that  F.  died,  and  plaintiff  was  F.*8 
heir :  and  breaches  of  the  covenants  were  assigned,  committed  since  F/s 
death.    Plea,  that  W.  survived  F. 

Held,  on  demurrer,  that  the  action,  brought  by  E.  without  W.,  could  not 
be  maintained. 

Covenant.  The  plaintiff  ''complains  of  Edward  Addenbrooke 
Addenbrooke,  John  Addenbrooke  Addenbrooke  and  Henry  Adden- 
brooke, executors  of  the  last  will  and  testament  of  John  Adden- 
brooke Addenbrooke  deceased,  and  the  defendants  in  this  suit,  who 
have  been  summoned  "  &c.  The  declaration  stated  that,  before 
and  at  the  time  of  making  the  indenture  after  mentioned,  one 
Edward  Foley  and  Eliza  Maria  Foley,  his  wife,  were  seised  in  their 
demesne  as  of  fee,  in  right  of  the  said  E.  M.  Foley,  of  and  in  one 
undivided  moiety,  the  whole  into  two  equal  moieties  to  be  divided, 
of  and  in  the  lands,  tenements,  mines  and  veins  of  ironstone  and 
hereditaments,  with  the  appurtenances,  after  mentioned  to  have 

(1)  29  B.  B.  343  (5  B.  &  C.  589).  the  form  of  action  was  covenant  or 

(2)  9  Ad.   &  El.  532.     [The    only      assumpsit.— A.  C] 
question  in  this  case  was  as  to  whether 
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been  demised :  and,  being  so  seised,  heretofore,  in  the  respective 
lifetimes  of  the  said  E.  Foley  and  E.  M.  Foley,  and  J.  A.  Adden- 
brooke,  deceased,  to  wit  on  8th  January,  1799,  by  indenture  then 
made  between  Edward  Foley  and  E.  M.  Foley,  and  one  Mary 
Whitby,  of  the  one  part,  and  the  said  J.  A.  Addenbrooke,  deceased, 
of  the  other  part,  (jprofert,  the  date  being  the  day  and  year  afore- 
said), it  was  witnessed  that  E.  Foley  and  E.  M.  Foley  and 
M.  Whitby  did  demise,  lease,  set,  and  to  farm  let,  direct  and 
appoint,  unto  J.  A.  Addenbrooke,  deceased,  his  executors,  adminis- 
trators and  assigns,  certain  closes  therein  mentioned,  together  with 
certain  powers,  licences,  &c.,  therein  also  mentioned,  and,  amongst 
others,  licence  to  J.  A.  Addenbrooke,  deceased,  his  executors,  &c., 
during  *the  continuance  of  the  demise,  to  have  the  use  of  certain 
land  for  coking  coals,  burning  stone,  making  sawpits  for  timber, 
laying  spoil,  rubbish  or  cinders,  or  otherwise  for  the  use  and 
accommodation  of  the  intended  iron  works  to  be  erected  in 
pursuance  of  the  indenture,  making  reasonable  satisfaction,  &c., 
to  E.  Foley,  E.  M.  Foley  and  M.  Whitby,  and  the  heirs  and 
assigns  of  E.  M.  Foley  and  M.  Whitby,  respectively,  for  such 
damage  as  should  be  occasioned  to  certain  pieces  of  land  in  the 
indenture  mentioned,  and  not  thereby  hindering  E.  Foley,  E.  M. 
Foley  and  M.  Whitby,  and  the  heirs  and  assigns  of  E.  M.  Foley  and 
M.  Whitby,  respectively,  from  erecting  any  engine  or  machine  on 
the  pieces  of  land  last  mentioned,  or  sinking  any  pits  therein  for 
raising  coals  and  fire  clay,  or  making  roads,  &c.,  or  doing  any 
act  necessary  for  getting  and  raising  coal  and  fire  clay  out  of 
the  same  lands :  habendum  to  J.  A.  Addenbrooke,  deceased,  his 
executors,  administrators  and  assigns,  for  forty- two  years  from  25th 
December  then  next.  And  the  said  J.  A.  Addenbrooke,  deceased, 
did,  by  the  said  indenture,  for  himself,  his  heirs,  executors  and 
administrators,  covenant,  promise  and  agree  to  and  with  E.  Foley 
and  E.  M.  Foley  and  M.  Whitby,  and  the  heirs  and  assigns  of 
E.  M.  Foley  and  M.  Whitby  respectively,  that  he,  J.  A.  Adden- 
brooke, deceased,  his  executors,  &c.,  would  in  one  year  erect  on  one 
of  the  pieces  of  land  demised  a  furnace  or  iron  work  and  fire  engine 
for  making  and  smelting  iron,  with  other  buildings  requisite  for 
carrying  on  the  iron  trade,  and  such  dwelling  houses  as  should  be 
necessary  for  workmen;  and  that,  if  it  should  appear  that  a 
sufficient  quantity  of  ironstone  could  be  got  and  raised  by  J.  A. 
Addenbrooke,  deceased,  his  executors,  &c.,  out  of  the  lands  to 
supply  a  second  ^furnace  during  the  continuance  of  the  demise, 
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then  J.  A.  Addenbrooke,  deceased,  his  executors,  &c.,  within  ten 
years  should  erect  and  build  a  second  furnace,  &c.,  for  making  and  ' 
smelting  iron  ;  and  would,  during  the  term,  carry  on  and  effectually 
work  the  said  furnace  and  iron  works  and  second  furnace,  as  the 
case  might  be,  without  intermission,  &c.,  save  and  except  only  for 
such  times  as  there  should  be  a  necessity  for  stopping  for  repairs, 
accident  or  want  of  necessary  materials,  or  in  case  the  ironstone  to 
be  got  was  insufficient  to  supply  the  furnaces  or  iron  works,  or 
would  not  make  good  pig  iron :  and  also  that  J.  A.  Addenbrooke, 
deceased,  his  executors,  &c.,  would,  during  the  demise,  repair,  &c., 
scour,  &c.,  and  keep  in  good,  sufficient  and  tenantable  order  and 
repair  all  the  gates,  rails,  stiles,  hedges,  ditches,  mounds  and 
fences,  of  and  belonging  to  the  said  thereby  demised  lands  and 
premises,  and  the  furnace  and  furnaces,  fire  engine,  ironworks, 
dwelling  houses,  and  other  erections  and  buildings  to  be  erected 
and  built  by  the  said  J.  A.  Addenbrooke,  deceased,  his  executors, 
administrators  or  assigns,  on  the  said  demised  lands  (being  allowed 
clay  for  bricks,  &c.),  and,  at  the  expiration  of  the  lease,  leave,  yield 
up,  &c.,  the  furnace,  &c.,  and  all  other  erections  (except  iron  work 
castings  and  moveable  implements),  so  repaired,  &c.,  into  the  hands 
and  quiet  possession  of  E.  Foley,  E.  M.  Foley,  and  M.  Whitby, 
and  the  heirs  and  assigns  of  E.  M.  Foley  and  M.  Whitby, 
respectively.  And  it  was  by  the  indenture  further  witnessed  that 
E.  Foley,  E.  M.  Foley,  and  M.  Whitby  did  demise,  lease,  &c.,  to  J.  A. 
Addenbrooke,  deceased,  his  executors,  &c.,  all  the  mines  and  veins 
of  ironstone  in  the  indenture  described,  with  certain  liberties  in  the 
indenture  specified,  and,  among  ^others,  the  liberty  for  J.  A.  Adden- 
brooke, deceased,  his  executors,  &c.,  during  the  demise,  to  raise,  get 
and  work  the  mines  of  ironstone  ;  habendum  to  J.  A.  Addenbrooke, 
deceased,  his  executors,  &c.,  for  forty-two  years,  to  commence  from 
25th  December  then  next :  and  J.  A.  Addenbrooke,  deceased,  did,  for 
himself,  his  heirs,  executors  and  administrators,  further  covenant, 
promise  and  agree  to  and  with  E.  Foley,  E.  M.  Foley  and  M.  Whitby, 
and  the  heirs  and  assigns  of  E.  M.  Foley  and  M.  Whitby,  respec- 
tively, that  he,  his  executors,  &c.,  would  at  all  times  during  the 
demise  work  the  said  mines  of  ironstone  under  the  lands  in  a  proper 
and  workmanlike  manner  (as  to  which  details  were  set  forth). 

The  declaration  then  stated  that  J.  A.  Addenbrooke,  deceased,  to 
wit  on  25th  December,  1799,  entered  upon  the  demised  premises, 
and  became  possessed,  and  continued  so  until  his  death,  to  wit  till 
19th  November,  1885,  when  defendants,  as  executors,  entered  and 
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became  possesBed,  and  continued  so  until  the  demise  expired,  to  wit 
till  25th  December,  1841 :  that,  during  the  term,  to  wit  on  Ist 
January,  1805,  E.  Foley  and  E.  M.  Foley  died  seised  of  the  rever- 
sion of  their  said  one  undivided  moiety,  whereby  the  said  reversion 
of  the  said  undivided  moiety  descended  to  plaintiff,  then  being  son 
and  heir  of  E.  Foley.  And  that  J.  A.  Addenbrooke,  deceased,  erected 
two  furnaces.  The  breaches  assigned  were:  1.  That,  after  the 
deaths  of  E.  Foley  and  E.  M.  Foley,  to  wit  on  1st  January,  1884, 
and  on  divers  days  between  that  day  and  the  expiration  of  the 
lease,  the  furnaces  were  not  carried  on  and  effectually  worked 
(negativing  the  exceptions).  2.  That  J.  A..  Addenbrooke,  deceased, 
his  executors,  &c.,  (though  they  had  been  allowed  clay  &c.)  ^did 
not  at  all  times  after  the  death  of  E.  Foley  and  E.  M.  Foley  well 
and  sufficiently  repair  &c.,  nor  leave  and  yield  up  in  repair  &c., 
but  on  the  contrary  thereof  «&c.  (giving  details  of  waste).  8.  That, 
after  the  deaths  of  E.  Foley  and  E.  M.  Foley,  to  wit  on  1st  January, 
1884,  J.  A.  Addenbrooke,  deceased,  in  his  life  time,  did  not,  nor 
after  his  death  did  the  defendants,  executors  as  aforesaid,  work  the 
mines  of  ironstone  in  a  proper  and  workmanlike  manner. 

Plea  6.  That  the  several  causes  of  action  in  the  declaration 
mentioned  did  not  accrue  to  plaintiff  after  the  premises  came  to 
defendants,  in  manner  and  form  &c. :  conclusion  to  the  country. 
Special  demurrer.     Joinder  in  demurrer. 

Plea  7.  That  heretofore,  to  wit  22nd  June,  1808,  E.  Foley  died, 
leaving  E.  M.  Foley,  his  wife,  and  M.  Whitby,  him  surviving; 
after  whose  death,  to  wit  on  9th  July,  1806,  E.  M.  Foley  died, 
leaving  M.  Whitby  surviving:  verification.  Special  demurrer, 
assigning  for  cause  that  the  plea  is  uncertain,  inasmuch  as  it  does 
not  appear  whether  the  defendants  rely  on  the  action  having 
survived  to  the  said  M.  Whitby  alone,  or  that  the  said  M.  Whitby 
or  her  representative  ought  to  be  joined  as  co-plaintiff  in  the 
action;  also  that  it  does  not  appear  on  the  pleadings  that  any 
right  of  action  in  the  declaration  mentioned  was  vested  in  the  said 
M.  Whitby,  or  could  have  survived  to  her.     Joinder  in  demurrer. 

There  were  also  demurrers  to  the  8th,  9th,  10th,  and  11th  pleas ; 
on  which  severally  the  plaintiff  joined  in  demurrer  (i). 

The  case  was  argued  in  last  Michaelmas  Term  (2). 
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(1)  The  decision  of  the  Court  haying 
proceeded  exolusively  on  the  seventh 
plea,  no  report  of  the  argument  on  the 
other  pleas  is  given. 


(2)  November  15th,  1842.  Before 
Lord  Denman,  Ch.  J.,  Williams,  Cole- 
ridge and  Wightman,  JJ. 
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Foley  R.  V.  Richards,  for  the  plaintiff : 

V. 

addkn-  The  seventh  plea  raises    the  question,  whether  Mary  Whitby, 

having  joined  with  the  ancestor  of  the  plaintiff  in  this  demise,  and 
being  a  joint  covenantee,  should  necessarily  have  been  joined  in 
this  action.  M.  Whitby  can  be  only  tenant  in  common  with  the 
plaintiff ;  the  interests  of  tenants  in  common  are  several ;  and  they 
may  sue  severally  upon  a  covenant  made  with  all.  If  the  cause  of 
action  be  joint,  no  doubt  all  the  covenantees  must  join,  even  if  the 
covenant  be  joint  and  several  in  its  terms :  Eccleston  v.  Clipsham  (i). 
Now  tenants  in  common  have  no  privity  in  title ;  they  have  only 
privity  in  possession.  Hence  they  may  avow  separately,  though 
they  should  join  in  a  personal  action  for  rent :  Littleton,  ss.  816, 
817  ;  Lord  Kbnyon  in  Hai-rison  v.  Bamhy  (2).  On  a  similar 
principle,  where  the  duty  is  no  longer  to  two  jointly,  there  can  be 
no  joint  action  :  thus,  where  two  make  a  man  their  factor,  and  one 
of  the  two  dies,  the  survivor  must  sue  the  factor  alone,  and  cannot 
join  the  executor  of  the  deceased,  "for  the  remedy  survives,  but 
not  the  duty :  "  Martin  v.  Crompe  (3).  In  Wilkinson  v.  HaU  (4) 
TiNDAL,  Gh.  J.  said  :  "  parties  cannot  join  in  an  action  for  damages, 
unless  the  damages  when  recovered  would  accrue  to  them  jointly." 
In  Kitchen  v.  Buckly(6)  it  was    certainly  held  that   tenants  in 

[  •203  ]  common  may  join  in  *an  action  for  breach  of  a  covenant  to  repair ; 
but  it  does  not  follow  that  they  are  bound  to  do  so. 

Ogle,  contra  : 

What  the  interest  of  Mary  Whitby  is  or  was  does  not  appear  on 
the  record :  she  may  possibly  have  been  joined  only  as  a  trustee. 
But,  even  if  she  had  no  beneficial  interest,  she  ought  to  have  been 
made  a  plaintiff.  Either  of  two  joint  covenantees  has  a  legal 
interest,  though  the  covenant  be  exclusively  for  the  benefit  of  the 
other  covenantee :  Anderson  v.  Martindale  (6).  There  a  covenant 
was  made  with  two,  for  the  benefit  of  one ;  and  it  was  held  that, 
on  the  death  of  the  party  beneficially  interested,  his  executor  had 
no  right  of  action,  but  the  remedy  survived  entirely  to  the 
surviving  covenantee.  The  same  principle  is  illustrated  by  the 
cases  of  Rolls  v.  Yate{7)  and  Southcote  v.  Hoare  {s).     It  is  true 

(1)  1  Saund.  153.  (5)  1  Lev.  109.    S.  C.  Sir  T.  Bayxn. 

(2)  2  E.  R.  584  (5  T.  R.  246,  249).         80;  S.  C,  as  Kitchin  v.  Cixmpton,  Sid. 

(3)  2  Salk.  444.     S.  C,  more  fully,      157. 

1  Ld.  Ray.  340.  (6)  6  R  R.  334  (1  East,  497). 

(4)  43  R.  R.  728  (1  Bing.  N.  C.  713,  (7)  Yelv.  177. 

718).  (8)  12  R.  R.  600  (3  Taunt.  87). 


TOL.  Lxn.]  1848.    Q.  B.    4  Q.  B.  203—204. 


831 


that,  where  the  interest  is  several,  the  covenant,  though  joint  in  its 
terms,  may  be  taken  as  several :  James  v.  Emery  (i).  But  here  the 
interest  is  joint,  because  the  covenant  is  for  the  performance  of 
works  on  a  property  the  possession  of  which  is  joint.  The  duty  is 
entire.  The  case  is  not  like  that  of  an  avowry  for  rent.  To  what 
amount  could  each  party,  suing  separately,  recover  damages  for 
the  breaches  of  the  duty  ?  The  rule  is  thus  stated  in  Walford's 
Treatise  on  the  Law  respecting  Parties  to  Actions,  vol.  i.,  p.  428. 
"  Tenants  in  common,  then,  where  they  conclude  any  contract 
relative  to  their  tenements,  are  entitled  to  sue  thereon  jointly  or 
severally,  according  as  the  contract  contemplates  the  performance 
of  one  entire  duty  to  all,  or  of  several  duties  to  each  of  the 
covenantees.  Thus,  *if  tenants  in  common  make  a  joint  lease, 
reserving  an  entire  rent,  they  shall  join  in  an  action  brought  to 
recover  the  same ;  but  if  there  be  a  separate  reservation  to  each, 
or  the  demises  are  altogether  separate,  there  must  be  several 
actions  of  debt  for  the  rent.  This  same  rule  applies  equally  to 
any  other  contract  concluded  with  tenants  in  common,  relative 
to  the  subject-matter  of  the  tenancy."  Poivis  v.  Smith  (2)  and 
Wilkin$on  v.  Hall  (3)  are  cited  as  instances  of  the  rule. 

(CoLEBiDOB,  J. :  Then  you  maintain  that  Mary  Whitby  should 
have  sued  alone,  in  this  case,  as  survivor.) 

That  would  have  been  the  proper  course. 

(CoLERiDOB,  J. :  Ought  she  to  have  recovered  in  respect  of  more 
than  her  own  interest  ?) 

She  ought  to  have  recovered  the  whole ;  but,  as  to  so  much  as 
exceeded  her  own  interest,  she  would  have  been  a  trustee  for  the 
representatives  of  the  deceased  covenantees,  as  in  Anderson  v. 
Martindale  (4).  In  Wallace  v.  McLaren  (5)  a  lease  was  made  by 
tenants  in  common,  reserving  rent  to  them  according  to  their 
several  and  respective  rights  and  interests :  and  it  was  held  that 
the  survivors  might  sue  for  the  whole  rent.  In  Petrie  v.  Bury  (6)  a 
party  covenanted  with  three  persons  to  pay  them  an  annuity  for 
the  use  of  another  ;  two  of  the  covenantees  did  not  execute  ;  yet  it 
was  held  that  the  three  might,  and  therefore  must,  join  in  an 
action  on  the  covenant.     Here  all  that  appears  as  to  Mary  Whitby 

(1)  19  R.  R.  503  (8  Taunt.  24o).       (4)  6  R.  R.  334  (1  East,  497). 

(2)  24  R.  R.  587  (6  B.  &  Aid.  850).     (5)  31  R.  R.  334  (1  Man.  &  Ry,  516). 

(3)  43  E.  R.  728  (1  Ring.  N.  C.  713).  (6)  27  R.  R.  383  (3  B.  &  0.  353). 
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IB  that  she  joins  in  the  demise,  and  that  the  covenant  is  made  to 
her  jointly  with  the  others.  But,  even  if  it  appeared  that  she 
had  an  midivided  moiety,  her  interest  in  the  covenant  would  be 
joint. 


R,  V.  Richards,  in  reply. 


Cur,  cuh\  vulL 


1843.         LoBD  Denman,  Ch.  J.,  in  this  Term  (January  20th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  of  covenant  upon  an  indenture  of  demise 
between  Edward  Foley  and  Eliza  Maria  Foley,  his  wife,  and  Mary 
Whitby,  of  the  one  part,  and  J.  A.  Addenbrooke,  of  the  other  part : 
by  which  it  was  witnessed  that  the  said  Edward  Foley  and  Eliza 
Maria  his  wife,  and  the  said  Mary  Whitby,  did  demise  to  the  said 
J.  A.  Addenbrooke,  deceased,  his  executors,  administrators  and 
assigns,  certain  lands  and  premises  for  a  term  of  forty-two  years, 
with  covenants  on  the  part  of  the  lessee  for  himself,  his  heirs, 
executors  and  administrators,  with  the  said  Edward  Foley  and 
Eliza  Maria  his  wife  and  Mary  Whitby,  and  the  heirs  and  assigns 
of  the  wife  and  Mary  Whitby,  respectively,  for  building  and 
working  furnaces  and  iron  works,  and  for  repairing  the  premises, 
[  *206  ]  &c.  The  declaration  contained  an  inducement  *that  Edward 
Foley  and  Eliza  Maria  his  wife,  at  the  time  of  the  demise,  were 
seised  in  fee,  in  right  of  the  wife,  of  one  undivided  moiety  of  the 
demised  premises.  The  declaration  averred  the  death  of  the  lessee, 
and  that  the  defendants,  as  executors,  entered  upon  the  demised 
premises,  and  continued  possessed  till  the  lease  expired ;  and  that, 
during  the  term,  Edward  Foley  and  Eliza  Maria  his  wife  died  ; 
and  that  the  reversion  of  her  undivided  moiety  descended  to  the 
plaintiff,  as  her  son  and  heir.  Breaches  of  the  covenants  were 
then  assigned,  as  well  during  the  lifetime  of  the  lessee  as  after  his 
death. 

The  defendants  pleaded  several  pleas;  to  the  sixth,  seventh, 
eighth,  ninth,  tenth,  and  last  of  which  there  were  demurrers :  and 
the  defendants,  upon  the  argument,  abandoned  all  but  the  sixth  and 
seventh. 

Upon  these  pleas  two  questions  were  raised :  first,  whether  the 
defendants,  who  were  named  executors  in  the  declaration,  but  were 
not  charged  in  terms  as  such,  nor  as  assignees,  were  liable  for 
breaches  of  covenant  as  well  in  their  own  time  as  in  that  of  their 
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testator ;  and,  secondly,  whether  the  action  is  maintainable  by  the 
plaintiff  only  without  joining  the  other  lessor  Mary  Whitby,  who  is 
still  living. 

As  upon  the  latter  point  our  opinion  is  in  favour  of  the 
defendants,  it  is  unnecessary  to  consider  the  other  question  raised, 
the  defendants  being  entitled  to  judgment  on  the  demurrer  by 
reason  of  the  nonjoinder  of  Mary  Whitby,  one  of  the  lessors  and 
covenantees. 

The  indenture  shows  a  joint  demise  by  Edward  Foley  and  his 
wife,  and  Mary  Whitby ;  and  the  covenants  are  with  Edward  Foley 
and  his  wife,  and  Mary  Whitby,  and  the  heirs  and  assigns  of  the 
wife  and  Mary  Whitby,  respectively.  ^Referring  to  the  indenture 
only  as  set  out  in  the  declaration,  it  must  be  taken  that  Edward 
Foley  and  his  wife  and  Mary  Whitby  had  such  an  interest  as  would 
enable  them  jointly  to  demise  the  whole  of  the  premises.  It 
appears,  however,  by  the  inducement,  that  Edward  Foley  and  his 
wife  had  only  an  undivided  moiety :  and  therefore  it  is  to  be 
inferred,  though  her  interest  is  not  shown  by  averment,  that  Mary 
Whitby  had  the  other  moiety,  making  up  the  whole  interest  in  the 
premises  demised.  It  is  clear  that  upon  the  face  of  the  declaration 
Mary  Whitby  cannot  be  taken  to  be  a  person  having  no  interest  in 
the  premises :  and,  whether  she  were  a  coparcener  or  a  tenant  in 
common  with  Eliza  Maria  Foley,  she  would  be  a  tenant  in  common 
with  the  plaintiff. 

We  are  of  opinion  that,  the  demise  being  joint,  and  the  covenants 
upon  which  the  action  is  brought  entire,  and  made  with  both  the 
lessors,  the  cause  of  action  is  joint,  and  that  both  the  covenantees 
ought  to  sue  ;  though,  as  between  themselves,  their  interests  may  be 
separate. 

Several  cases  were  cited  upon  the  argument :  Anderson  v. 
Martindale  {i)^  James  v.  Emery  {2)  y  Kitchen  v.  Buckly{s),  Harrison 
v.  Barnby(4,),  Eccleston  v.  Clipslmm.  (6),  and  others  which  it  is  not 
necessary  more  particularly  to  refer  to.  But  the  result  of  the  cases 
appears  to  be  this,  that,  where  the  legal  interest  and  cause  of  action 
of  the  covenantees  are  several,  they  should  sue  separately,  though 
the  covenant  be  joint  in  terms ;  but  the  several  interest  and  the 
several  ground  of  action  *must  distinctly  appear,  as  in  the  case 
of  covenants  to  pay  separate  rents  to   tenants  in  common  upon 
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demises  by  them ;  or  as,  in  the  instance  cited  from  SUngsby's 
case  (1)  in  note  (1)  to  the  case  of  Ecclestorkv.  Clipsliam  (2),  where  a 
man  by  indenture  demised  Blackacre  to  A.,  Whiteacre  to  B.,  and 
Greenacre  to  C,  and  covenanted  with  them,  and  each  of  them, 
that  he  had  good  title,  each  might  maintain  an  action  for  his 
particular  damage  by  a  breach  of  that  covenant.  On  the  other 
hand,  it  appears  from  several  cases  that,  if  the  cause  of  action  be 
joint,  the  action  should  be  joint  though  the  interest  be  several : 
Coryton  v.  Lithebye  (3),  Martin  v.  Crompe  (4),  Wilkinson  v.  Hall  (5). 
In  the  present  case  the  covenants  for  breach  of  which  the  action  is 
brought  are  such  as  to  give  the  covenantees  a  jomt  interest  in  the 
performance  of  them :  and  the  terms  of  the  indenture  are  such 
that  it  seems  clear  that  the  covenantees  might  have  maintained  a 
joint  action  for  breach  of  any  of  them.  Upon  this  point  the  case 
of  Kitchen  v.  Buckly  (6)  is  a  clear  authority  :  and  the  case  of  Petrie 
V.  Bary  (7)  shows  that,  if  the  covenantees  could  sue  jointly,  they  are 
bound  to  do  so. 

Our  judgment  therefore  is  for  the  defendants. 

Jtidgmentfor  defendant i. 


1843. 
Jan,  17. 
Feb.  11. 

[219] 


GEOEGE  HAEPER  and  EICHAED  PAEEY  JONES  v. 
DAVID  WILLIAMS  (8). 

(4  Q.  B.  219—235;  S.  0.  12  L.  J.  Q.  B.  227.) 

Attorneys,  assignees  of  a  mortgage  of  lands,  brought  an  action  in  the 
name  of  the  mortgagee  against  W.,  the  mortgagor,  for  principal  and 
interest;  and  W.  pleaded.  The  attorneys  had  obtained  from  E.,  their 
client,  a  loan  to  W.  on  further  mortgage  of  the  same  lands,  and  had 
brought  an  action,  for  E.,  against  W.  for  princijMd  and  interest  due  on  that 
mortgage ;  and  W.  had  pleaded.  They  had  also  obtained  a  verdict  against 
W.,  and  certificate  for  execution,  in  an  action  of  debt  at  their  own  suit.  D., 
an  attorney,  but  not  employed  as  such  by  the  mortgagor  (who  was  the 
brother  of  D.'s  professional  agent),  wrote  to  the  plaintiffs,  promising  that,  if 
they  would  not  issue  execution  for  two  months,  the  pleas  should  be  with- 
drawn and  judgment  suffered  by  default  in  the  first  two  actions;  and 
further  undertaking  as  follows.  **I  shall  pay  all  the  principal,  interest 
and  costs  through  a  friend  of  mine  in  London,  to  whom  a  transfer  of  all  the 
securities  you  have  will  have  to  be  made."  **  The  cash  will  be  ready,  if  the 
securities  will,  on  the  16th  instant."    The  plaintiffs  agreed,  and  forbore 
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issuing  execution ;  but  the  party  referred  to  by  D.  did  not  advance  the       Harpkb 
money.  «. 

Held :  1.  That  D.  waa  personally  liable  in  assumpsit  on  the  above  under-     WiI'Liams. 
taking,  for  the  amount  claimed  by  the  plaintiffs  in  the  first  two  actions. 

2.  That  they  were  sufficiently  interested  in  the  recovery  of  the  sum  due 
to  R,  their  client,  to  sue  on  D.'s  agreement  in  respect  of  it,  in  their  own 


3.  That  they  might  recover  interest  on  the  sums  due,  as  damages  in  the 
action  against  D.,  though  not  under  stat.  3  &  4  Will.  IV.  c.  42,  ss.  28,  29. 

Assumpsit.  The  declaration  contained  two  special  counts ;  to  each 
of  which  several  pleas  were  pleaded,  and  issues  joined  thereon : 
also  counts  for  work  and  materials,  for  money  paid,  and  on  an 
account  stated :  to  which,  and  the  special  counts,  a  payment  into 
Court  was  pleaded :  replication,  damages  vltra :  issue  thereon. 
On  the  trial,  before  Cresswell,  J.,  at  the  Spring  Assizes  for  Shrop- 
shire, 1842,  a  verdict  was  found  for  the  plaintiffs  on  all  the  issues 
raised  upon  the  first  count,  and  for  the  defendant  on  the  remaining 
issues,  subject  to  the  opinion  of  this  Court  on  a  special  case  as  to 
the  right  of  the  plaintiffs  to  recover  on  the  agreement  set  forth  in 
the  first  count. 
The  first  count  was  abstracted  in  the  case  as  follows  : 
It  sets  forth,  by  way  of  inducement,  that,  before  the  making  of 
the  defendant's  promise,  William  Williams  and  John  Kyffin  Williams 
borrowed  from  John  Lowe  2,000Z.,  secured  by  a  mortgage  of  certain 
estates  and  a  joint  and  *several  covenant  of  W.  Williams  and  J.  K.  [  *220  ] 
Williams  to  pay  principal  and  interest.  That  J.  Lowe  afterwards 
assigned  the  said  mortgage  debt  by  indenture  to  the  plaintiffs  for 
an  advance  of  2,0002.  That  afterwards  J.  E.  Williams  applied  to 
the  plaintiffs  to  procure  him  a  further  loan  of  S25Z. ;  and  that 
Elizabeth  Humphreys,  at  the  request  of  the  plaintiffs,  advanced 
him  the  sum  of  S25L  on  the  security  of  a  further  mortgage  of  the 
estate  before  mortgaged  as  aforesaid,  and  subject  thereto,  and  of 
the  joint  and  several  covenant  of  the  said  J.  E.  Williams  and 
W.  Williams  for  the  payment  of  principal  and  interest.  That 
W.  Williams  was  further  indebted  to  the  plaintiffs  in  the  sum  of 
164L  Is.  lid.  That,  the  covenant  of  the  said  W.  Williams  with  the 
said  J.  Lowe  having  been  broken,  the  plaintiffs,  as  the  attorneys  of 
the  said  J.  Lowe,  but  for  their  own  behoof,  sued  out  a  writ  against 
the  said  W.  Williams  for  damages  for  non-payment  of  the  said  sum 
of  2,000Z.  and  interest,  and  declared  in  that  action,  and  the  said 
W.  Williams  pleaded  thereto.  That,  the  covenant  of  the  said 
W.  Williams  with  the  said  E.  Humphreys  having  been  also  broken, 
the  plaintiffs,  as  her  attorneys,  sued  out  another  writ  against  the 
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Harper  said  W.  Williams  for  damages  for  the  non-payment  of  the  said  sum 
Williams,  of  325Z.  and  interest,  and  declared  in  the  said  action,  and  the  Baid 
W.  Williams  pleaded  thereto.  That  the  plaintiffs  also  commenced 
an  action  of  debt  against  the  said  W.  Williams  to  recover  the  said 
sum  of  164{.  lis.  lid.  due  to  themselves,  and  recovered  a  verdict 
therein  for  the  said  debt,  for  Is.  damages  and  40«.  costs,  and  a 
certificate  of  execution  for  the  17th  day  of  August  then  next.  That 
afterwards,  on  1st  August,  1841,  in  order  to  put  an  end  to  the 
several  suits  and  litigations,  it  was  agreed   between  the  plain- 

[  *22i  ]  tiffs  *and  defendant  that  the  plaintiffs  should  stay  execution 
in  the  said  last  mentioned  suit  for  two  months  from  the 
said  1st  August,  1841,  and  should  furnish  defendant  with  an 
abstract  of  the  deed  of  assignment  from  the  said  J.  Lowe  to  the 
plaintiffs;  that  the  pleas  of  the  said  W.  Williams  in  the  said 
actions  first  and  secondly  mentioned  should  be  withdrawn,  and 
judgment  suffered  therein  by  the  said  W.  Williams  by  default; 
that  judgment  should  be  entered  up  in  the  said  action  at  the  suit 
of  the  plaintiffs,  but  that  no  writ  of  execution  should  be  levied  or 
put  in  force  in  the  said  actions  or  any  of  them  for  the  space  of  two 
months  from  the  said  1st  August;  that  the  defendant  should 
prepare  drafts  of  transfer  and  assignment  of  the  said  several 
securities  before  mentioned  to  a  certain  person  to  be  procured  by 
the  defendant,  to  wit  Robert  Dixon,  Esq.,  and  should  send  them  to 
the  plaintiffs ;  and,  if  the  plaintiffs  should  approve  of  the  same,  the 
defendant  should  get  them  engrossed  and  return  them  to  the 
plaintiffs,  who  should  procure  them  to  be  executed  by  the  parties 
by  whom  such  assignments  and  transfers  were  to  be  made ;  and 
that  thereupon,  and  as  soon  as  the  same  should  have  been  so 
executed  as  aforesaid,  he,  the  defendant,  would  pay  to  the  plaintifiis 
all  the  principal  monies  and  interest  then  due  by  the  said 
W.  Williams  to  the  said  several  parties  respectively  on  the  said 
securities,  together  with  the  costs  of  the  two  first  mentioned  actions 
respectively,  and  would  also  pay  to  the  plaintiffs  the  said  debt  and 
damages  recovered  in  the  said  action  at  the  suit  of  the  plaintiffs, 
together  with  the  full  costs  of  suit  in  the  said  action.  The  declara- 
tion proceeds,  after  the  usual  statement  of  mutual  promises,  to 
aver  that  the  plaintiffs  did  stay  execution  in  their  own  action ;  that 

[  *222  ]  the  pleas  in  *the  other  actions  were  withdrawn,  and  judgment 
entered  up ;  that  the  plaintiffs  did  not  levy  or  enforce,  or  cause  or 
permit  to  be  levied  or  enforced,  any  writ  of  execution  in  either  or 
any  of  the  said  actions,  nor  was  any  execution  levied  in  the  said 
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actions  or  either  of  them ;  that  they  furnished  an  abstract  of  the  Harper 
deed  of  assignment  from  the  said  John  Lowe  to  the  plaintiffs ;  that,  williamr. 
the  said  transfer  and  assignments  of  securities  having  been  prepared 
and  approved,  the  plaintiffs  caused  them  to  be  duly  executed  by  the 
several  parties,  and  were  ready  and  willing  to  deliver  them  so 
executed:  of  all  which  premises  the  defendant  had  notice:  and 
assigns  for  a  breach  the  non-payment  of  the  several  principal 
monies  and  interest  and  the  costs  of  the  two  first  mentioned  actions, 
and  of  the  debt  and  costs  in  the  action  at  the  suit  of  the  plaintiffs. 

The  case  then  proceeded  as  follows : 

The  defendant,  by  his  pleas  to  the  first  count,  denied,  first,  the 
agreement ;  secondly,  the  alleged  assignment  and  transfer  by  Lowe 
to  the  plaintiffs;  thirdly,  that  the  plaintiffs  stayed  execution 
according  to  the  terms  of  the  agreement;  fourthly,  that  the 
plaintiffs  were  ready  and  willing  to  deliver  the  transfers  and 
assignments  duly  executed  by  the  necessary  parties ;  on  all  which 
traverses  issues  were  joined. 

To  prove  the  agreement  as  set  forth  in  the  first  count,  the 
plaintiffs  put  in  the  following  letters,  all  of  which  were  admitted 
by  the  counsel  for  the  defendant. 

"Gray's  Inn  Coppbb  House,  London, 

"  81st  July,  1841. 

"  My  dear  Sir, — Upon  coming  up  here  three  days  back  I  found 
that  there  was  some  squabbling  work  *going  on  between  my  agent  [  •223  ] 
and  yourself,  and  that  you  had  instituted  proceedings  against  his 
brother  for  different  sums  due  to  you  and  your  clients.  Having 
been  consulted  on  the  subject,  and  not  exactly  understanding  how 
matters  stand,  will  you  do  me  the  favour  to  inform  me  how  things 
are,  and  be  good  enough  to  say  whether  you  will  have  any  objec- 
tion to  wait  a  couple  of  months,  by  taking  judgments  with  a  stay 
of  execution  for  that  period :  and  I  have  no  doubt  arrangements 
can  be  made  by  tlien  to  settle  every  thing.  I  shall  be  obliged  by 
your  early  reply,  addressed  to  me  here. 

"  Yours  very  truly, 

"  Geo.  Harper,  Esq.  **  David  Williams." 

**  Selves  V. WiUiamSf  Esq. 

"  Humphreys  v.  Same. 
"  Lowe  V.  Same. 
"My  dear  Sir, — Mr.  Williams  has  nothing  to  do  but  suffer 
judgment  in  each  of  the  above:  let  us  complete  them  by  taxing 
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Habper      oar  costs ;  and  rely  upon  this  as  our  undertaking  that,  although 

Williams,     we  shall  issue  execution,  we  shall  not  put  it  in  force  for  two  months 

from  this  date.     We  shall  have  no  objection  to  give  you  personally 

any  explanation,  or  your  friend  Mr.  Williams,"  &c. :  (the  letter 

then  proceeded  to  blame  the  conduct  of  the  latter). 

"  We  are  *'  &c. 

"  Harper  and  Parrt  Jones. 
"Whitchurch,  1st  August,  1841." 

"Gray's  Inn  Cofpbb  House,  London, 

''8rd  August,  1841. 

"  My  dear  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter 
and  to  thank  you  for  your  courtesy.  I  regret  that  you  have 
r*224]  grounds  to  complain"  &c.  "Will  *yo^  be  kind  enough  to  send 
me  an  abstract  of  the  deed  from  Lowe  to  Jones,  and  also  of  the 
one  affecting  the  policy  for  600Z.  which  you  effected.  I  shall  pay 
all  the  principal,  interest  and  costs  through  a  friend  of  mine  in 
London,  to  whom  a  transfer  of  all  the  securities  your  clients  have 
will  have  to  be  made.  The  concurrence  of  Mr.  Williams  and  his 
son  as  directing  parties  to  the  transfer  will  not  be  required  on 
behalf  of  the  gentleman  to  whom  the  transfer  will  be  made ;  and 
I  take  it  for  granted  that  you  will  not  consider  it  necessary  on  the 
part  of  the  mortgagees.  The  pleas  shall  be  withdrawn  as  yoa 
request ;  but  I  hope  you  will  not  require  executions  to  be  issued, 
as  the  money  will  be  ready  immediately  to  pay  the  whole,  including 
your  bill  of  costs  for  which  you  obtained  a  verdict  at  Shrewsbury, 
and  which  should  be  settled  without  being  taxed.  As  soon  as  you 
send  up  the  abstracts  mentioned  above,  a  draft  transfer  will  be  sent 
down  for  your  perusal ;  and,  if  you  approve  of  it,  you  can  get  it 
engrossed  and  executed  so  as  to  send  the  engrossment  complete  to 
your  agents  or  bankers  in  London  to  be  exchanged  for  the  money. 
The  cash  will  be  ready,  if  the  securities  will,  on  the  16th  instant. 
Hoping  that  you  will  be  so  good  as  to  allow  the  transaction  to  be 
completed  with  as  little  expense  as  circumstances  will  permit, 
believe  me  "  &c. 

"  Geo.  Harper,  Esq.  "  David  Williams." 

"Dear  Sir, — We  beg  to  send  you,  as  requested,  an  abstract  of 

the  assignments  from  Mr.  Lowe  to  ourselves,  and  also  an  abstract 

of  a  deed  of  arrangement  between  Mr.  Williams  and  his  son  on  the 

loan  from  Miss  Humphreys,  which  we  presume  is  what  you  want. 

[  •226  ]      We  never  effected  any  policy  for  Mr.  Williams  except  one  for  *100L, 
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on  which  we  have  not  now  any  charges :  the  policy  and  a  satisfied  Harpeb 
assignment  of  it  have  been  given  up  to  Mr.  Williams.  We  Williams. 
shall  not  require  the  concurrence  of  the  mortgagees  to  the  pro- 
posed transfers.  In  July,  1837,  we  entered  into  a  covenant 
with  Mr.  Peachey  of  Salisbury  Square  for  the  production  of 
Mr.  Williams's  title  deeds  to  some  property  at  Islington :  this 
covenant  is  defeasible  on  our  giving  up  the  deeds  and  procuring 
a  similar  covenant  from  the  party  to  whom  the  deeds  are  handed 
over:  the  mortgagees  also  covenanted  with  us  to  indemnify  in 
respect  of  such  deed  of  covenant.  Shall  you  require  abstracts 
of  these?"  &c. 

"  We  are  "  &c. 

''  Habper  and  Fabry  Jones. 

"  Whitchurch,  4th  August,  1841. 

"David  Williams,  Esq." 

The  case  then  set  out  several  other  letters  written  by  the  parties 
respectively  while  endeavouring  to  carry  into  effect  the  above 
arrangement,  which  terminated  (as  appeared  by  the  correspondence) 
in  the  defendant's  failure  to  obtain  the  expected  advance.  The  case 
then  proceeded  as  follows. 

It  was  admitted  that,  pending  the  arrangement,  viz.  on  the  25th  [  226  ] 
September,  1841,  the  defendant  married  a  daughter  of  the  said 
W.  Williams.  Upon  these  letters  *and  facts  it  was  agreed  between  [  *227  ] 
the  counsel  for  the  several  parties  that  a  verdict  should  be  entered 
for  the  plaintiffs  on  all  the  issues  upon  the  first  count,  subject  to 
the  opinion  of  the  Court  on  this  case  :  and  a  verdict  was  accordingly 
taken  for  2,7252.  damages,  to  which  interest  was  to  be  added  from 
the  1st  of  October,  if  this  Court  should  be  of  opinion  that  such 
interest  was  recoverable. 

The  questions  for  the  opinion  of  the  Court  were :  1.  *  Whether  [  •228  ] 
the  agreement  set  forth  in  the  first  count  was  made  out  by 
the  evidence:  and,  if  the  Court  should  be  of  that  opinion,  then 
2.  Whether  the  damages  should  be  reduced  by  striking  out  the  sum 
of  B25L  advanced  by  the  said  Elizabeth  Humphreys  to  the  said  W. 
Williams,  and  the  interest  thereon.  3.  Whether  the  plaintiffs  are 
entitled  to  interest  on  the  whole  or  any  part  of  the  said  damages 
from  Ist  October,  1841. 

The  points  for  argument  on  behalf  of  the  plaintiffs  were  stated 
in  tibeir  paper  books  as  follows. 

1.  That  the  letters  taken  together,  coupled  with  the  circumstances 
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Habprr     of  the  case,  constitute  an  agreement  binding  on  the  defendant   to 
Williams,    the  effect  set  forth  in  the  first  count  of  the  declaration. 

2.  That  there  is  no  ground  for  reducing  the  damages  by  striking 
out  the  said  sum  of  825Z.,  inasmuch  as  the  promise  by  the  defendant 
is  one  and  entire,  and  the  plaintiffs  have  a  sufficient  interest  in  the 
sum  to  be  recovered  for  the  benefit  of  the  said  E.  Humphreys  to 
entitle  them  to  sue  the  defendant  for  the  breach  of  his  promise  in 
not  paying  that  sum. 

8.  That,  as  the  debts  were  all  such  as  bore  interest,  the  plaintiffs 
are  entitled  to  recover  interest  by  way  of  damages. 

The  case  was  argued  in  the  last  Term  (i)  by  Talfaurd,  Serjt.  for 
the  plaintiffs,  and  Sir  W.  W.  FoUett,  Solicitor-General,  for  the 
defendant.  The  material  points  of  the  argument  will  appear 
sufficiently  from  the  judgment  of  the  Court.  BurreU  v.  Janes  (2) 
and  Appleton  v.  Binks  (3)  were  cited. 

Cur.  adi\  vtUt. 

[  229  ]       Lord  Denman,  Ch.  J.,  in  this  vacation  (February  11th),  delivered 
the  judgment  of  the  Court  : 

The  plaintiffs  in  this  case  are  solicitors,  and  assignees  of  a 
mortgage  granted  by  William  and  John  Kyffin  Williams  to  secure 
an  advance  of  2,0002.  made  to  them  by  one  Lowe ;  they  had  also 
procured  for  J.  K.  Williams,  from  a  client,  one  Elizabeth  Humphreys, 
a  further  advance  of  825Z.  on  the  same  security,  and  with  a  covenant 
by  the  two  Williamses  for  its  repayment.  W.  Williams  was  also 
indebted  to  them  in  the  sum  of  164Z.  17«.  lid.  They  had  instituted 
proceedings  on  all  these  causes  of  action,  and  recovered  a  verdict 
in  the  last.  Under  these  circumstances  it  is  alleged  on  their  part 
that  the  defendant  intervened  and  entered  into  an  agreement  by 
which,  in  consideration  of  a  stay  of  execution  for  two  months  in  the 
last  mentioned  action,  and  furnishing  defendant  with  an  abstract 
of  the  assignment  of  the  mortgage,  the  pleas  were  to  be  withdrawn, 
and  judgment  suffered  by  default  in  the  first  and  second,  on  which 
no  execution  was  to  issue  for  two  months  from  a  day  named ;  and 
further  the  defendant  was  to  prepare  a  transfer  of  the  mortgage  to 
a  certain  person  to  be  procured  by  him,  for  the  execution  of  which 
by  the  proper  parties  the  plaintiffs  undertook ;  and  thereupon  the 
defendant  was  to  pay  to  the  plaintiffs  all  principal  monies  and 

(1)  January    17th.      Before    Lord  (2)  22  E.  E.  296  (3  B.  &  Aid,  47) 

Denman,  Ch.  J.,  Patteson,  Coleridge  (3)  7  E.  E.  672  (5  East,  148). 

and  Wightman,  J  J. 
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interest  due  to  the  respective  parties,  with  the  costs  in  the  two      Habpeb 

first  actions,  and  the  debt  and  costs  in  the  last.     The  plaintiffs    wiliiams. 

have  in  all  respects  performed  their  part  of  the  agreement :  and,  so 

far  as  regards  the  withdrawal  of  pleas  and  suffering  judgment,  the 

defendant  has  performed  his ;  but  the  gentleman  whom  he  expected 

to  take  the  transfer  and  pay  the  money  has  declined  to  do  so ;  and 

the  same  remains  unpaid.     The  declaration  has  been  framed  on 

this  agreement :  and,  *the  defendant  having  pleaded  Non  assumpait,       [  •230  ] 

two  principal  questions  are  made :  the  first,   whether  any   such 

agreement  has  been  entered  into ;  the  second,  if  it  has,  whether 

the  defendant  has  entered  into  it  as  principal :  and  the  answer  to 

these  is  to  be  extracted  from  a  long  correspondence  stated  in  a 

special  case  for  our  consideration. 

We  have  no  difiQculty  in  answering  the  first  of  these  questions 
in  the  affirmative.  One  of  the  letters,  the  third  in  the  series  (i)> 
furnishes  abundant  evidence  of  an  agreement  such  as  that  stated, 
to  which  the  plaintiffs  and  the  defendant  are  at  least  the  ostensible 
parties.  The  second  requires  more  consideration.  The  principle 
on  which  it  is  to  be  answered  is  not  a  technical  one.  Several  cases 
similar  in  kind  have  occurred,  such  as  Burrell  v.  Jones  (2) ;  Iveson 
V.  Conington  (3) ;  Scrace  v.  Whittington  (4)  ;  and  Jones  v.  Doumman^ 
in  this  Court,  not  reported  (5).  It  will  be  found,  however,  that  the 
judgment  in  each  has  been  arrived  at  only  by  an  examination  of 
the  particular  circumstances  in  each :  one  decision  will  scarcely 
serve  as  an  authority  for  any  other,  except  in  so  far  as  we  may 
ascertain  from  it  the  weight  to  be  allowed  to  any  particular  fact 
which  may  be  found  in  any  one  of  these  cases  and  the  present  also. 
Further,  in  a  case  where  we  are  to  extract  our  evidence  from 
letters,  it  is  essential  to  avoid  laying  too  much  stress  on  single 
expressions,  the  object  being  to  ascertain  fairly,  from  the  whole  of 
the  correspondence,  what  was  the  real  intention  and  understanding 
of  the  parties.  It  is  obvious  also  that  the  earlier  letters,  where 
the  parties  are  less  attentive  to  personal  consequences  and  in 
apprehension  *of  no  difficulties,  where  consequently  they  write  more  [  *23i  ] 
naturally,  are  the  most  important. 

We  have  examined  these  letters  on  these  principles,  and  have 
come  to  the  conclusion  that  they  make  the  defendant  personally 
liable.      We  do  not  rely  on  the  fact,  which  has  been  thought  of 

(1)  Srd  August,  1841.    P.  338,  ante.  (4)  Stated  31  B.  B.  006  (2  £.  &  C.  1 1). 

(2)  22  B.  B.  296  (3  B.  &  Aid.  47).  (o)  P.  344,  note  (1),  post. 

(3)  2d  B.  B.  344  (1  B.  &  0.  161). 
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Harpeb  importance  in  some  cases,  that  he  was  a  solicitor ;  because  it  seems 
Williams,  clear,  not  only  that  he  was  not  employed  by  the  Williamses  as 
such,  but  that  he  did  not  voluntarily  intervene  as  their  solicitor : 
they  had  at  the  time  their  own  solicitor,  employed  in  the  conduct 
of  their  defences;  and  the  different  steps  in  the  suits  taken  on 
their  behalf  in  consequence  of  the  negotiation  were  taken  by  him. 
The  defendant's  interference  is  not  therefore  the  mere  undertaking 
of  an  attorney  in  a  cause.  Still  less  do  we  rely  on  a  fact,  which 
we  mention  only  because  it  was  somewhat  relied  on  in  the  argu- 
ment, that  the  plaintiff  was  paying  his  addresses  to  the  daughter 
of  W.  Williams,  and  married  her  in  the  course  of  the  negotiation. 
This  circumstance  may  have  been  the  motive  for  his  interference, 
but  it  would  act  as  such  equally  whether  he  was  conducting  a 
treaty  only  on  behalf  of  W.  Williams  or  entering  into  one  on  his  own 
responsibility.  The  stipulations  on  the  part  of  the  defendant  were 
twofold :  first,  that  certain  things  should  be  done  by  the  Williamses 
as  to  the  first  and  second  suits ;  secondly,  that  the  money  to  be 
recovered  in  all  the  suits  should  be  paid.  It  does  not  appear  that 
he  professed,  or  was  understood  by  the  plaintiffs  to  profess,  to 
have  any  original  power  as  to  the  former,  or  to  intend  to  pay  the 
latter  out  of  his  own  proper  monies :  but  his  language  imports 
him  to  undertake  absolutely  and  as  a  principal,  in  both  cases,  that, 
[  *232  ]  if  the  plaintiff  would  grant  the  Williamses  ^certain  indulgence  in 
the  suits,  and  do  certain  other  acts,  the  pleas  should  be  withdrawn, 
the  judgments  suffered,  and  the  monies  paid :  and  there  is  nothing 
improbable  in  his  having  so  undertaken,  however  seriously  the 
responsibility  may  press  on  him.  In  the  result  he  might  feel  quite 
certain  that  the  Williamses  would  do  all  that  he  promised  should 
be  done  in  the  suits.  The  plaintiffs  evidently  had  them  so  entirely 
in  their  power  that  there  could  be  no  doubt  that  they  would  do  as 
they  did  in  fact,  for  the  sake  of  the  time  gained  and  expense  saved  : 
and  it  is  equally  clear,  from  many  expressions  in  the  early  part  of 
the  correspondence,  that  the  defendant  had  not  the  least  doubt  of  a 
Mr.  Dixon  taking  the  transfer  of  the  mortgage  and  paying  off  the 
incumbrances.  We  cannot  but  infer  that  the  Williamses  had  so 
represented  the  value  of  the  mortgaged  property  to  him  as  to  make 
him  believe  there  would  be  no  dijfficulty  on  that  head.  It  is  a  familiar 
principle  in  the  law  of  agency,  "  that,  wherever  a  party  under- 
takes to  do  any  act,  as  the  agent  of  another,  if  he  does  not  possess 
any  authority  from  the  principal,  or  if  he  exceeds  the  authority 
delegated  to  him,  he  will  be  personally  responsible  therefor  to  the 
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person  with  whom  he  is  dealing  for  or  on  account  of  his  principal."      Habpeb 

These  are  Mr.  Justice  Story's  words,  in  his  Commentaries  on  the    wilmams. 

Law  of  Agency,  c.  x.  s.  264  (i)  accompanied  by  a  qualification,  that 

the  want  of  authority  is  not  known  to  the  other  party.     This  test 

has  been  often  applied  in  our  Courts,  when  the  question  has  turned 

on  the  liability  of  an  admitted  agent :  it  is,  in  effect,  scarcely  a 

different  question  whether  one  has  acted  as  principal  or  agent,  and 

the  same  test  has  been  and  may  properly  be  applied.    If  such 

person  has  not  *made  any  other  person  liable  as  principal,  a  strong       [  *28S  ] 

presumption  arises  that  he  himself  is  liable  as  such,  because  it 

cannot  be  taken  that  he  intended  to  procure  from  the  other  party 

some  benefit  even  for  third  persons,  or  to  subject  that  party  to  loss 

or  inconvenience,  upon  the  faith  of  some  promised  consideration, 

and  yet  give  him  no  recourse  to  any  one  for  its  recovery.     Now,  in 

the  present  case,  the  defendant  holds  out  to  the  plaintiffs  a  promise 

that  they  shall  receive  their  principal  and  interest,  and  their  costs, 

if  they  will  give  the  Williamses  certain  indulgence :  they  give  it  in 

consequence,  forbear  to  press  them  with  executions,  and  run  the 

risk  of  losing  all  effectual  remedy  against  them  :  but  it  is  clear  that 

neither  against  them  nor  against  Mr.  Dixon,  the  intended  assignee 

who  was  to  advance  the  money  and  take  the  transfer,  have  the 

plaintiffs  any  recourse.    No  other  principal  is  suggested ;  no  one 

therefore  is  liable,  unless  the  defendant  be :  and,  as  we  ought  to 

presume  against  his  holding  this  dishonest  intention,  we  must  hold 

him  to  have  intended  to  make  himself  liable.    Though  many  parts 

of  his  letters  show  that  he  relied  on  being  borne  harmless,  there  is 

no  expression  in  them,  prior  to  Mr.  Dixon's  refusal,  which  is  not 

consistent  with  this  conclusion. 

We  are  of  opinion,  therefore,  that  the  count  is  well  proved.  A 
second  question  proposed  to  us  is,  whether  the  damages  should  be 
reduced  by  striking  out  the  sum  of  325Z.  advanced  by  Elizabeth 
Humphreys  to  Williams,  and  the  interest  thereon.  It  was  not 
argued  that  any  promise  was  made  to  her,  or  that  she  could  have 
sued  the  defendant :  the  doubt  was,  whether  the  plaintiffs  had 
snflScient  interest  in  the  subject-matter  of  the  promise  to  sue  for  its 
non-performance.  As  to  this,  they,  the  solicitors  of  E.  Humphreys, 
had  induced  her  to  advance  her  money,  *they  had  sued  for  it  in  [  *234  ] 
her  name,  and  then  stayed  their  proceedings  on  the  promise  of  the 
defendant  to  pay  them  the  money.  First,  then,  it  is  far  from  clear 
that  the  plaintiffs  might  not  be  liable  to  her  if  the  money  were  lost 
(1)  P.  226.     (London,  1839.) 
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Harper  by  this  unauthorized  delay  on  their  parts.  Secondly,  it  is  clear 
Williams,  that  she  cannot  recover  it  except  in  their  name  ;  for  he  has  entered 
into  no  agreement  with  her.  On  these  two  grounds,  of  interest  in 
the  plaintiffs,  and  that  they  alone  can  recover  what  it  must  be 
taken  that  the  defendant  intended  some  one  should  be  able  to 
recover  from  him,  we  think  that  this  sum  should  not  be  deducted 
from  the  damages.  The  plaintiffs  of  course  will  be  trustees  as  to 
the  amount  for  her. 

The  remaining  question  is,  whether  the  plaintiffs  are  entitled  to 
recover  interest  on  all  or  any  part  of  the  damages  from  the  Ist 
October,  1841.  We  do  not  think  this  case  is  brought  within  either 
section,  the  28th  or  29th,  of  stat.  8  &  4  Will.  lY.  c.  42.  Assuming 
that  the  sums  recovered  were  sums  certain,  because  they  might 
be  made  so  by  calculation,  yet  they  were  not  payable  ''  at  a  certain 
time  "  "  by  virtue  of  some  written  instrument ;  *'  nor,  being  payable 
otherwise  than  at  a  certain  time,  has  any  demand  in  writing  been 
made  according  to  the  provisions  of  the  28th  section.  And,  as  to 
the  29th  section,  this  is  not  one  of  the  actions  there  enumerated. 
The  only  question  is,  whether  a  jury  should  have  been  recom- 
mended to  add  the  interest  to  the  damages  independently  of  the 
statute.  Looking  to  the  nature  of  the  two  principal  items  of  which 
the  damages  are  composed,  the  2,000Z.  and  the  8252.,  for  which  no 
doubt  interest  has  been  computed  to  the  1st  October,  1841,  and 
forms  part  of  the  2,725Z.  for  which  the  verdict  has  been  taken,  and 
assuming  that  no  interest  has  been  paid  on  those  sums  since  that 

[  *235  ]  date,  we  *think  that  it  should  be  added  to  the  verdict,  and  com- 
puted from  that  date  to  the  day  of  final  judgment.  Beyond  this 
the  case  furnishes  no  materials  upon  which  we  can  decide  that  the 
plaintiffs  should  recover  any  interest. 

Verdict  to  be  entered  for  plaintiffs  for  damages  and 
interest  as  above  (i) . 

(1)  See   Williavi  Jones  V,  Downman,  (7   Q.  B.    103;   14  L.  J.  a  B.  226), 

4  Q.  B.  235,  n.     [This  case  will  be  where     the     judgment    herein    was 

reported  with  the  case  of  Doumman  v.  reversed  for   reasons   arising  out  of 

Williams  in  the  Exchequer  Chamber  the  form  of  the  special  verdict.] 
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REG.   V.   The  INHABITANTS  op  MIDVILLE.  i842. 

(4  Q.  B.  240—259 ;  S.  C.  3  G.  &  D.  522.)  ^*'J'^' 

Preyiously  to  the  passing  of  the  local  and  personal  puhlic  Acts  after         Feb.  2. 
mentioned,  a  district  was  extra-parochial  and  uninhabited.  

Stat.  41  Geo.  HE.  (U.  K.)  c.  cxlii.  empowered  Commissioners  to  divide  [  ^^^  ] 
the  district  into  allotments,  and  set  out  roads,  which,  upon  the  confirmation, 
within  a  certain  time,  of  a  certificate  from  the  surveyors,  but  not  before, 
were  to  be  repaired  by  the  inhabitants  of  the  respective  parishes,  townships 
and  places  having  right  of  common  in  the  district.  The  Commissioners  set 
out  a  road,  which  was  used  by  the  public ;  but  no  certificate  was  ever  made; 
and  the  time  for  confirmation  expired. 

Stat.  50  Geo.  III.  c.  cxxix.  provided  for  the  erection  and  endowment  of 
chapels  in  the  district  by  a^  deduction  from  certain  allotments  to  be  made 
therein. 

Stat.  52  Geo.  III.  c.  cxliv.  recited  that  it  would  be  of  public  utility  if  the 
lands,  roads,  &c.,  of  the  district  were  made  to  constitute  distinct  townships, 
and  if  the  public  laws  in  force  concerning  constables  and  for  the  relief  of 
the  poor  were  put  in  force  in  such  townships ;  and  enacted  that  a  certain 
part  of  the  district,  comprehending  the  road  in  question,  should  be  the 
township  of  M. ;  that  all  public  laws  in  force  or  to  be  made  relating  to  con- 
stables or  the  relief  of  the  poor  should  be  put  in  force  in  the  townships  in 
like  manner  as  in  any  parish ;  and  that  the  inhabitants  and  occupiers  in 
any  township  should  not  be  liable  to  contribute  to  the  relief  of  the  poor,  or 
to  any  other  parochial  rates,  in  any  other  parish,  &c.,  and  vice  versa, 

Stat.  58  Geo.  HI.  c.  xlvi.  empowered  trustees  to  erect  additional  chapels, 
and  houses  of  residence  for  the  ministers,  and  assign  stipends  from  the  rents 
of  the  land  allotted ;  and  enacted  that  chapel  wardens  should  be  appointed 
for  the  chapels;  and  a  chapel  was  accordingly  built  in  M.  Overseers, 
chapelwardens,  surveyors  of  the  highways,  and  constables  were  also 
regularly  appointed  in  M.  Highway  rates  were  laid;  and  some  repairs 
performed  by  the  township  upon  the  road. 

Held,  that  the  inhabitants  of  M.  were  not  bound  to  repair  the  road,  either 
by  force  of  the  above  statutes,  or  on  any  general  principle  of  law. 

Indictment  for  non-repair  of  a  road. 

The  first  count  charged  ''  that  there  was  and  yet  is  a  certain 
common  and  ancient  Queen's  highway,  at  the  township  of  Midville 
in  the  county  of  Lincoln,  used  for  all  the  liege  subjects  of  our  said 
lady  the  Queen,  with  their  horses,  carts  and  carriages,  to  go,  return, 
pass,  ride  and  labour,  at  their  free  will  and  pleasure ;  and  that  a 
certain  part  of  the  said  common  Queen's  highway,  in  the  said 
township  of  Midville  in  the  county  aforesaid,  beginning  at "  &c. 
(describing  the  part  by  termini),  "containing  in  length"  &c.,  on 
20th  July,  4  Vict.,  "  at  the  township  aforesaid,  in  the  county  afore- 
said, was  and  yet  is  ruinous,"  &c.,  '*  for  want  of  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  "  &c.  ''in, 
along,"  &c.,  "  could  not,  nor  yet  can,  safely  go  "  &c.,  "  to  the  great 
damage  and  common  nuisance  "  &c.  **  And  that  the  inhabitants 
of  the  township  of  Midville  the  said  common  Queen's  highway,  so  in 
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Reg.        *decay  as  aforesaid,  have  been  used  and  accustomed,  and  still  of  right 

The  inhabi-  ought,  to  repair  and  amend,  ^hen  and  so  often  as  need  shall  require." 

MiDvfLLE.         Second  count.     "  That,  before  and  at  the  time  of  the  passing  of 

[  *24i  ]  the  Act  of  Parliament  next  hereinafter  mentioned,  certain  lands 
and  grounds  situate  and  being  in  a  certain  place  called  the  East 
Fen,  and  in  the  said  Act  mentioned  and  described,  were  extra- 
parochial:  and  thereupon,  at  a  certain  Session  of  Parliament 
holden,  to  wit"  &c.  (52  Geo.  III.),  "a  certain  Act  of  Parliament 
was  passed,  intituled,  '  An  Act  for  forming  into  townships  certain 
extra-parochial  lands  in  Wildmore  Fen,  and  in  the  West  and  East 
Fens,  in  the  county  of  Lincoln : '  and  thereby,  and  by  the  said  A.ct, 
it  was  enacted  and  provided  that  certain  of  the  said  lands  and 
grounds  in  the  said  Act  specified  and  mentioned  should,  from  and 
after  the  passing  of  the  said  Act,  be  a  distinct  township  of  itself, 
and  be  called  by  the  name  of  Midville  within  the  soke  of 
Bolingbroke  and  parts  of  Lindsey  in  the  county  of  Lincoln ;  as  by 
the  said  Act  more  fully  and  at  large  appears,  reference  being  had 
thereto.*'  "  That,  after  the  passing  of  the  said  Act,  the  said  lands 
and  grounds  became,  and  the  same  thence  hitherto  have  been,  and 
still  are,  the  township  of  Midville,  as  by  the  said  Act  provided.  And 
that  there  since  the  passing  of  the  said  Act  hath  been,  and  still  is,  a 
certain  common  Queen's  highway,  at  the  said  township  of  Midville,  in 
the  said  county  of  Lincoln,  used  for  all  the  liege  subjects  of  our  said 
lady  the  Queen,  with  their  horses,"  &c.  (as  in  the  first  count).  **  And 
that  a  certain  part  of  the  said  common  Queen's  highway,  in  the 
said  township  of  Midville,  in  the  county  aforesaid,  beginning  "  &c. 
(describing  the  part  by  termini),  **  containing  in  length  "  Ac,  **  after 

[  -242]  ♦the  passing  of  the  said  Act,  to  wit"  2l8t  July,  4  Vict.,  "at  the 
township  aforesaid,  in  the  county  aforesaid,  was  and  yet  is  ruinous,'* 
&c.  (as  in  the  first  count).  "  And  that  the  inhabitants  of  the  said 
township  of  Midville  the  said  common  Queen's  highway,  so  in  decay 
as  aforesaid,  have  been  used  and  accustomed,  and  still  of  right  ought, 
to  repair  and  amend,  when  and  so  often  as  need  shall  require." 

The  third  and  fourth  counts  omitted  the  description  of  the  part 
of  the  road  out  of  repair,  and  in  other  respects  corresponded 
respectively  with  the  first  and  second  counts. 

On  the  trial,  before  Parke,  B.,  at  the  Lincolnshire  Summer 
Assizes,  1841,  a  verdict  was  found  for  the  Grown,  subject  to  the 
opinion  of  this  Court  on  a  case  substantially  as  follows:  the 
indictment  to  form  part  of  the  case,  and  the  defendants  to  be  at 
liberty  to  move  in  arrest  of  judgment. 
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The  road  mentioned  in  the  indictment  has  been  constantly  used        Reo. 
as  a  public  highway  since  the   passing  of    the   Inclosare  Act,  the  Inhabi- 
41  Geo.  III.  (U.  K.)  c.  cxlii.,  hereinafter  mentioned ;  and  the  part     jJjJ^J'^lle. 
indicted  is  ruinous  and  out  of  repair,  and  lies  wholly  within  the 
township  of  Midville  in   the  county  of  Lincoln.     Midville  is  a 
separate  and   distinct  township,  maintaining  its  own  poor  since 
it  was  created  a  township   by  Act  of   Parliament  as  hereinafter 
mentioned.    And,  in  1823,  the  township  appointed  surveyors,  and 
have  since  made  highway  rates  and  repaired  the  road  in  question 
so  far  as  hacking;  in  the  ruts.     Before  the  passing  of  the  Acts  of 
Parliament  hereinafter  mentioned,  the  land  over  which  the  road 
so  indicted  passes  was  part  of  a  certain  extra-parochial  fen,  called 
the  East  Fen,  which  was  then  uninhabited. 

By  stat.  41  Geo.  III.  (U.  K.)  c.  cxlii.  (local  and  personal,  *public),  [  ♦243  ] 
entitled  "  An  Act  for  dividing  and  allotting  certain  fens,  called  the 
East  and  West  Fens,  in  the  county  of  Lincoln,"  it  is  (amongst 
other  things)  enacted  (sect.  1)  "  that  the  said  East  and  West  Fens 
shall  be  divided  and  allotted  by  such  Commissioners,  and  in  such 
manner,  and  under  such  powers  and  authorities,  and  subject  to 
such  rules,  orders,  and  directions,  as  are  hereinafter  mentioned, 
appointed,  and  declared."  Sect.  80  of  the  said  Act  enacts  "  that 
the  said  Commissioners  shall,  as  soon  as  conveniently  may  be,  and 
before  they  proceed  to  set  out  the  allotments  hereinafter  mentioned, 
make,  set  out,  and  appoint  such  public  and  private  roads  and  ways 
as  they  shall  judge  necessary,  and  also  such  drains,  watercourses, 
mounds,  fences,  banks,  doughs,  engines,  bridges,  tunnels,  shuttles, 
gates,  etiles,  and  other  works,  in,  over,  through,  or  upon  the  said 
fens  hereby  directed  to  be  divided  and  allotted,  as  they  shall  judge 
necessary  and  proper,  so  as  all  such  public  carriage  roads  shall  be 
and  remain  forty  feet"  &c.  (directions  as  to  the  dimensions  of 
public  and  private  roads,  and  other  regulations  respecting  the 
same) ;  "  and  after  the  said  public  roads  shall  have  been  set  out  as 
aforesaid,  the  said  Commissioners  shall,  and  they  are  hereby 
empowered  and  required,  by  writing  under  their  hands,  to  appoint 
some  proper  person  or  persons  to  be  surveyor  or  surveyors  of  the 
said  roads,  and  such  surveyor  or  surveyors  shall  cause  the  same  to 
be  properly  formed  and  completed,  and  put  into  good  and  sufficient 
repair,  and  shall  be  allowed  such  salary  or  reward  "  &c. ;  "  which 
salary  or  reward,  and  also  the  expenses  of  forming  the  said  roads, 
and  of  putting  the  same  in  good  and  sufficient  repair,  shall  be 
raised  and  paid  in  like  manner  as  the  charges  and  expenses  of 
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Rbo.         obtaining  and  passing  this  Act,   and   ^carrying  the  saine   into 
The  Inhabi.  execution,  are  hereinafter  aathorized  and  directed  to  be  raised  and 
MiDv^LLB     P^^^ '    ^^^  ^^^'  *^®  inhabitants  of  the  said  respective  parishes, 
[  *244  ]       townships,  or  places  having  right  of  common  on  the  said  fens, 
shall  not  be  charged  or  chargeable  towards  the  forming  or  repairing 
of  the  said  public  roads,  until  the  same  shall  be  made  fit  for  the 
passage  of  travellers  and  carriages,  and  shall  have  been  certified 
so  to  be  by  the  said  surveyor  or  surveyors,  by  writing  under  his  or 
their  hand  or  hands,  to  be  delivered  to  the  clerks  of  the  peace  at 
some  Quarter  Sessions  of  the  peace  to  be  holden  for  the  parts  of 
Lindsey  or  division  of  Holland  aforesaid,  within  which  such  roads 
respectively  shall  lie,  and  until  such  certificate  shall  have  been 
allowed  and  confirmed  by  the  justices  at  such  Sessions ;  which  said 
certificate  shall  be  so  delivered  to  the  clerk  of  the  peace  at  the 
Quarter  Sessions  for  the  said  parts  or  division  next  after  the  said 
roads  shall  be  formed,  completed,  and  put  into  good  and  sufficient 
repair  as  aforesaid,  and  within  the  space  of  two  years  next  after 
the  execution  of  the  award  or  instrument  hereinafter  directed  to  be 
made,  unless  sufficient  reason  be  given  to  the  satisfaction  of  the 
said  justices,  that  a  further  time  is  necessary  for  that  purpose,  in 
which  case  the  said  justices  may,  and  they  are  hereby  empowered 
to  allow  such  further  time  for  delivering  in  the  said  certificate  as 
they  should  think  proper,  not  exceeding  twelve  calendar  months ; 
and  in  case  the  said  surveyor  or  surveyors  shall  neglect  or  refuse  to 
deliver  in  such  certificate  within  the  time  before  limited,  he  or  they 
shall  forfeit  and  pay  any  sum,  not  exceeding  "  <fec. ;  "  and  after  such 
certificate  shall  have  been  delivered  to  the  said  clerk  of  the  peace  by 
the  said  surveyor  or  surveyors  as  aforesaid,  and  shall  have  been 
[  *245  ]       allowed  and  ^confirmed  at  such  Sessions,  the  said  roads  shall  be 
from  time  to  time  amended  and  kept  in  repair  by  the  inhabitants 
of  the  respective  parishes,  townships,  and  places  having  right  of 
common  on  the  said  fens,  in  the  same  manner  as  the  other  public 
roads  within  the  said  respective  parishes,  townships,  and  places  are 
by  law  to  be  amended  and  kept  in  repair ;  and  that  the  said  private 
roads  or  ways,  so  as  to  be  made,  set  out,  and  appointed,  shall  at  all 
times  thereafter  be  kept  in  repair  at  the  expense  of  such  person  or 
persons,  and  in  such  shares  and  proportions  as  the  said  Commis- 
sioners shall  order,  direct,  and  appoint ;  and  that  after  such  public 
and  private  roads  and  ways  shall  be  set  out  and  made,  it  shall  not 
be  lawful  for  any  person  or  persons  to  use  any  roads  or  ways,  either 
public  or  private,  in,  over,  through  or  upon  the  said  fens  hereby 
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directed  to  be  divided  and  allotted,  either  on  foot  or  with  cattle,         Reo. 
horses,  or  carriages,  other  than  such  as  shall  be  set  out  and  appointed  the  Inhabi- 
by  the  said  Commissioners  by  virtue   of  this  Act;   and  that  all     jjj^*^®^^ 
former  roads  and  ways  which  shall  not  be  set  out  and  appointed  as 
the  roads  and  ways  through  the  said  intended  division,  shall  be 
deemed  part  of  the  lands  and  grounds  to  be  divided  and  allotted 
by  virtue  of  this  Act,  and  shall  be  divided  and  allotted  accordingly, 
as  part  thereof;    and  all  such  ditches,   mounds,  fences,  banks, 
drains,  watercourses,  doughs,  engines,  bridges,  tunnels,  shuttles, 
gates,  stiles,  and  other  works  so  to  be  made,  set  out,  and  appointed 
by  the  said  Commissioners  as  aforesaid,  shall  at  all  times  thereafter 
be  repaired,  cleansed,  maintained,  and  kept  in  repair,  either  by 
parochial  assessments,  or  by  such  person  or  persons,  and  in  such 
manner,  as  the  said  Commissioners  shall  direct  *or  appoint  in  and       [  *246  ] 
by  their  award  or  instrument  in  writing  hereinafter  directed   to 
be  made." 

The  said  Commissioners,  by  their  award  in  writing  dated  80th 
June,  1820,  set  out  and  awarded  as  follows.  ''One  other  public 
carriage  road  of  the  width  of  fifty  feet,  beginning  "  &c.  (the  case 
then  stated  the  description  given  in  the  award,  which  directed  that 
the  road  should  run  along  the  west  bank  of  the  Hob  Hole  Drain)- 
The  road  indicted  is  part  of  the  highway  so  set  out. 

The  said  highway  was  not  put  into  good  and  sufficient  repair  by 
the  surveyors  appointed  under  the  said  Act ;  nor  was  it  certified  to 
be  so  by  them,  or  any  of  them,  in  writing  under  their  hands  to  the 
clerk  of  the  peace  for  any  Quarter  Sessions. 

By  stat.  50  Geo.  III.  c.  cxxix.  (local  and  personal,  public),  "for 
amending  and  rendering  more  efi^ectual  an  Act"  (41  Geo.  III. 
(U.  K.)  c.  cxlii.) ;  *'  and  for  dividing  and  inclosing  the  parochial 
allotments,  lands  and  grounds  belonging  to  and  in  certain  parishes 
having  right  of  common  on  the  said  fens,  and  for  declaring  to  what 
parishes  such  allotments  shall  belong,"  it  was  enacted  (sect.  14) 
that  the  Commissioners  under  the  recited  Act  should,  as  soon  as 
convenient  after  the  allotment  or  allotments  should  be  made  out  of 
the  said  East  and  West  Fens  in  lieu  of  manerial  rights  in,  over  and 
upon  the  East  and  West  Fens,  deduct  from  the  manerial  allotment 
or  allotments  such  part  or  parts  as  should,  in  their  judgment,  be 
equal  in  value  to  one  ninth  part  of  such  allotment  or  allotments ; 
and  such  deductions,  when  made,  should  be  in  lieu  of,  and  in  full 
compensation  and  satisfaction  for,  all  tithes,  great  and  small, 
arising  and  renewing  upon  or  from  the  allotment  or  ^allotments  so       [  *247  ] 
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Rbo.  made  in  lieu  of  manerial  rights.  And  (sect.  15)  that  sach  one 
Thb  Inhabi-  ninth  part  should  be  appropriated  to  the  erection  and  endowment 
of  chapels  in  the  fens. 

Parts  of  the  fens  were  accordingly  allotted  to  trastees  for  those 
purposes. 

By  stat.  52  Geo.  III.  c.  cxliv.  (local  and  personal,  public), 
entitled  &c.  (see  p.  846,  ante),  reciting  (sect.  1)  the  passing  of  six 
Acts,  all  local  and  personal,  public :  namely,  41  Geo.  III.  (U.  E.) 
c.  cxxxv.,  entitled  "An  Act  for  the  better  and  more  effectually 
draining  certain  tracts  of  land  called  Wildmore  Fen,  and  the  West 
and  East  Fens,  in  the  county  of  Lincoln,  and  also  the  low  lands 
and  grounds  in  the  several  parishes,  townships,  and  places,  having 
right  of  common  on  the  said  fens,  and  other  low  lands  and  grounds 
lying  contiguous  or  adjoining  thereto ; "  41  Geo.  III.  (U.  K.) 
c.  cxii.,  entitled  "  An  Act  for  dividing  and  allotting  a  certain  fen, 
called  Wildmore  Fen,  in  the  county  of  Lincoln ; "  41  Geo.  III. 
(U.  K.)  c.  cxlii.,  before  mentioned ;  42  Geo.  III.  c.  cviii.,  entitled 
"  An  Act  for  altering,  amending,  and  rendering  more  effectual,  an 
Act "  &c.  (41  Geo.  III.  (U.  K.)  c.  cxli.) ;  "  and  for  dividing,  allotting 
in  severalty,  and  inclosing,  the  parochial  or  general  allotments  set 
out,  or  to  be  set  out,  in  pursuance  of  the  said  Act,  for  compensating 
for  the  tithes  of  such  allotments,  and  for  declaring  and  determining 
to  what  parish  or  parishes  the  several  allotments  of  the  said  fen 
shall  belong;  "  48  Geo.  III.  c.  cxviii.,  entitled  "An  Act  for  amend- 
ing an  Act''  &c.  (41  Geo.  III.  (U.  K.)  c.  cxxxv.) ;  and  50  Geo.  III. 
c.  cxxix.  (before  mentioned) :  and  reciting  that  "  certain  persons  in 
the  several  above  recited  Acts  named,  were  thereby  severally 
[  *248  ]  appointed  ^Commissioners  for  putting  the  said  Acts  in  execution ; '" 
and  "  were  severally  empowered  and  required  to  sell  and  dispose  of 
such  parts  or  parcels  of  the  said  fens,  as  they  should  judge  most 
proper  and  expedient :  and  whereas  large  portions  of  the  said  fens 
hereinafter  particularly  set  forth  and  described,  containing  "  &c., 
"  have  been  sold  to  divers  persons  in  pursuance  of  the  said  Acts ; 
and  about  fourteen  acres  of  the  said  fens  have  been  set  out,  and  are 
intended  to  be  sold  for  the  purposes  of  the  said  Act "  &c. :  "  and 
whereas  certain  parts  of  the  said  fens  hereinafter  also  particularly 
set  forth  and  described,  have  been  allotted  to  lords  of  manors  in  lieu 
of  their  manerial  rights,  and  to  trustees  for  the  erection  and  endow- 
ment of  chapels  for  Divine  worship  in  the  said  fens ;  and  that  none 
of  the  said  lands  so  sold  or  intended  to  be  sold  or  allotted  as  before 
mentioned,  are  by  any  of  the  said  Acts  directed  to  be  annexed  to, 
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or  form  part  of  any  parish  or  parishes  adjoining  or  near  to  the  said         Rsa. 

fens,  and  such  lands,  and  the  drains,  banks,  roads,  and  silt  pits,  the  Inhabi- 

within  the  boonds  and  limits  hereinafter  described,  or  adjoining  to    jJi^jJ^iIlb 

some  part  thereof,  are  now  considered  to  be  extra-parochial :    and 

whereas  the  population  in  the  said  fens  is  rapidly  increasing,  and  it 

would  be  of  public  utility  and  convenience  if  such  lands,  drains, 

banks,  roads  and  silt  pits  were  divided  into,  and  made  to  constitute 

seven  distinct  townships,  as  hereinafter  mentioned ;   and  if  all  the 

general  public  laws  now  in  force  concerning  constables,  and  for  the 

relief  and  employment  of  poor  people  in  England,  were  put  in  force 

within  such  townships  as  hereinafter  directed :  "  it  was  enacted : 

Sect.  2:  ''That  all  that  precinct  of  land  included  within  the 
bounds  and  limits  next  hereinafter  described ;  *(that  is  to  say)"  [  *249  ] 
&e.  (here  followed  the  description  of  the  district),  '*  shall,  from  and 
after  the  passing  of  this  Act,  be  a  distinct  township  of  itself,  and  be 
called  by  the  name  of  Midville,  within  the  soke  of  Bolingbroke  and 
parts  of  Lindsey,  in  the  county  of  Lincoln,  and  such  last  mentioned 
township  shall  be  considered  to  be  within  the  deanery  of  Bolingbroke, 
and  in  the  diocese  and  jurisdiction  of  the  Bishop  of  Lincoln." 
Sect.  9 :  '*  That  all  the  general  public  laws  and  statutes  now  in 
force,  or  hereafter  to  be  made  concerning  or  relating  to  constables, 
and  for  the  relief  and  employment  of  poor  people  in  England, 
subject  to  the  proviso  hereinafter  contained,  shall  be  executed  and 
put  in  force  within  each  and  every  of  the  said  several  townships  of 
Eastville,  Midville,"  «&c.  (naming  the  others),  ''in  like  manner  as 
such  laws  and  statutes  are  or  may  be  executed  and  put  in  force  in 
any  parish  in  England ;  and  all  inhabitants  of,  and  occupiers  of 
lands  within  the  said  townships  of  Eastville,  Midville,"  <&c.,  ''  are 
hereby  declared  to  be  subject  and  amenable  to  all  such  laws  and 
statutes,  subject  to  the  proviso  hereinafter  contained,  in  like  manner 
as  inhabitants  and  occupiers  of  lands,  within  any  parish  in  England, 
are  or  may  be  subject  and  amenable  to  such  laws  and  statutes." 
Sect.  10 :  **  That  the  inhabitants  and  occupiers  of  lands  in  all  the 
said  townships  shall  be  liable  to  maintain  and  support  the  poor 
people  in  their  respective  townships,  and  shall  be  liable  and  charge- 
able to  all  payments,  charges,  expenses  and  orders  in  respect  of 
poor  people,  in  the  township  where  he,  she,  or  they  may  inhabit  or 
occupy  lands,  in  like  manner  and  form  as  inhabitants  and  occupiers 
of  lands  within  any  parish  in  England,  are  now,  by  any  general 
law  or  ^statute,  liable  and  chargeable  for  or  towards  the  maintenance  [  *250  ] 
and  support  of  poor  people  in  any  parish  in  England,  subject  to  the 
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Rbo.  proviso  hereinafter  contained."  Sect.  11 :  "  Provided  always  "  Ac., 
The  inhabi-  '*  ^^at  the  said  inhabitants  or  occupiers  of  lands  within  such 
respective  townships  shall  not  be  subject  or  liable,  or  be  required  in 
any  manner  to  pay  or  contribute  towards  the  relief  of  poor  people 
in  any  other  parish,  township  or  place,  or  to  bear  or  pay  a  pro- 
portional part  of  any  other  parochial  rates  whatsoever  in  any  other 
parish,  township  or  place ;  neither  shall  the  inhabitants  or  occupiers 
of  lands  or  tenements  in  any  other  parish,  township  or  place,  be 
liable  or  be  required  to  pay  or  contribute  towards  the  relief  of  poor 
persons  in  any  township  by  this  Act  formed  or  created,  or  to  bear 
or  pay  a  proportional  part  of  any  other  parochial  rate  or  rates 
whatsoever  to  be  levied  or  raised  in  such  townships  or  any  of  them ; 
any  law,  statute,  custom  or  usage  to  the  contrary  in  any  wise 
notwithstanding. ' ' 

By  stat.  58  Geo.  III.  c.  xlvi.  (local  and  personal,  public),  entitled 
^'  An  Act  for  amending  two  Acts  of  his  present  Majesty,  so  far  as 
the  same  relate  to  the  establishment  of  chapels  in  the  East,  West 
and  Wildmore  Fens  in  the  county  of  Lincoln,"  after  (sect.  1)  reciting 
stats.  42  Geo.  III.  c.  cviii.  and  50  Geo.  III.  c.  cxxix.,  certain  trustees 
were  appointed  for  carrying  that  Act  into  execution,  and  (sect.  2) 
were  empowered  to  erect  additional  chapels,  and  houses  of  residence 
for  the  ministers :  and  (sect.  14)  such  chapels,  when  built,  and  the 
chapels  already  erected,  were  to  be  consecrated  and  dedicated  to  the 
service  of  the  Almighty ;  and  the  houses  of  the  ministers  for  the 
time  being  were  to  be  appropriated  for  their  residence:  and 
[  *25i  ]  (sect.  15)  the  ^trustees  and  their  successors  for  the  time  being  were 
directed  from  time  to  time  to  nominate  ministers  to  officiate  at  the 
chapels  so  erected  or  to  be  erected,  and,  out  of  the  rents  of  the 
allotted  land,  to  assign  them  such  a  stipend  as  they  should  think 
fit :  and  (sect.  21)  such  ministers  and  inhabitants  were  to  appoint 
chapel  wardens. 

Shortly  after  passing  the  last  mentioned  Act,  the  trustees  therein 
named  erected  and  endowed  a  chapel  in  Midville :  and  thenceforth 
hitherto  an  officiating  minister  and  chapelwardens  have  been  duly 
and  regularly  appointed.  And  overseers  of  the  poor,  surveyors  of 
the  highways,  and  a  constable,  have  been  regularly  and  duly 
appointed  within  and  for  the  said  township. 

All  the  statutes  above  referred  to  were  to  be  taken  as  part  of 
the  case. 

In  1887,  the  Commissioners  of  drainage  and  enclosures  cleaned 
out  the  drains,  and  covered  the  roads  in  question,  to  two  or  three 
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feet  in  depth,  with  the  mad  &c.,  and  left  the  materials  on  it,  and        Rbo. 
levelled  the  same.  the  Inhabi- 

The  township  was  not  in  existence  till  stat.  52  Geo.  III.  c.  cxliv. ; 
before  which  time  the  road  was  extra-parochial. 

There  was  duly  set  out  and  certified  by  the  Commissioners,  and 
put  into  proper  repair,  a  public  highway  on  the  opposite  side  of 
the  Hob  Hole  Drain,  the  whole  way,  with  the  road  indicted,  and 
only  separated  from  it  by  the  drain. 

If  the  Court  should  be  of  opinion  that  the  inhabitants  of  the 
township  of  Midville  were  bound  to  repair  the  highway  indicted, 
the  verdict  for  the  Crown  was  to  stand :  if  of  a  contrary  opinion, 
to  be  entered  for  the  defendants. 

The  case  was  argued  in  last  Michaelmas  Term  (i).  [  ^^  ] 

Waddington,  for  the  Crown  : 

Before  stat.  41  Geo.  III.  (U.  E.)  c.  cxlii.,  there  was  no  liability  in 
any  one  to  repair  the  roads :  the  place  was  extra-parochial ;  and 
had  neither  inhabitants  nor  roads.  Sect.  80  of  that  statute  provides 
for  defraying  the  expenses  of  repair  by  the  inhabitants  of  the 
parishes,  &c.,  having  right  of  common,  when  the  road  shall  have 
been  constructed,  and  certified  so  to  be  within  two  years  after  the 
execution  of  the  award,  or,  if  the  justices  allow,  within  twelve 
calendar  months  after  that  time  has  elapsed.  Thid  conditional 
liability  has  never  attached,  no  certificate  having  been  made ;  nor 
can  it  now  ever  attach,  as  the  utmost  time  allowed  has  expired. 
The  liability  contemplated  in  section  80  was  a  liability  contrary 
to  common  law,  and  therefore  would  not  attach  unless  the  statutory 
condition  precedent  was  strictly  complied  with.  This  was  decided 
in  Rex  v.  Hatfield  (2)  under  sect.  9  of  stat.  41  Geo.  III.  (U.  E.)  c.  109 
(the  General  Inclosure  Act).  Then  stat.  52  Geo.  III.  c.  cxliv. 
recites  that  the  lands  are  extra-parochial,  and  that  it  would  be  of 
public  utility  that  the  lands,  roads,  &c.,  should  be  divided  into 
townships ;  and  the  district  is  accordingly  divided  into  townships. 
Does  the  indictment,  then,  lay  a  legal  liability,  under  these  circum- 
stances? There  can  of  course  be  no  charge  in  respect  of  custom 
or  prescription,  the  roads  and  the  townships  themselves  being 
recent.  But,  except  in  name,  each  of  the  new  districts  consti- 
tutes a  parish :  it  has  the  legal  attributes  of  a  ^parish,  such  as  [  *253  ] 
overseers,  chapelwardens,  surveyors,  reputed  highways,  highway 

(1)  November    9th,    1842.     Before      ridge  and  Wightman,  JJ. 
Lord  Denman,  Ch.  J.,  Williams,  Cole-  (2)  43  B.  K.  322  (4  Ad.  &  El.  156). 
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Reg.        rates.    It  will  be  contended,  on  the  other  side,  that  the  first  count 
The  imhabi-  of  the  indictment  cannot  be  sustained,  because  it  does  not  appear 
that  the  township  is  not  within  a  parish,  in  which  case  imme- 
morial liability  ought  to  be  averred.    That  objection,  at  any  rate, 
does  not  apply  to  the  second  count,  which  sets  forth  the  facts 
specially :  and  this  raises  the  question,  whether  the  common  law 
liability  to  repair  roads  does  not,  upon  general  principles,  attach 
to  the  district  in  which  the  roads  are,  when  such  district  is  invested 
with  the  other  attributes  which  the  statute  here  creates.    If  the 
statute  had  expressly  made  this  district  a  parish,  it  would  hardly 
have  been  disputed  that  the  district  immediately  became  subject 
to  all  the  liabilities  which  the  common  law  imposes  on  ancient 
parishes.     The  principle  of  this  rule  must  be,  not  that  the  district 
is  called  a  parish,  or  that  it  constitutes  an  ecclesiastical  division, 
but  that  it  is  separate  and  not  subordinate  to  any  other  district 
recognised  by  the  law  as  liable  to  the  repair  of  roads.   This  question 
arose  in  Rex  v.  Kingsmoor  (i),  but  was  not  decided ;  though  Best,  J. 
certainly  there  expressed  an  opinion  against  the  liability  of  extra- 
parochial  districts.      The  authority  of  27  Ass.  fol.  188,  pi.  44, 
enumerating  the  articles  to  be  inquired  of  in  E.  B.  by  inquest  of 
office  (cited  in  the  argument  in  Rex  v.  Kingsinoor  (i)),  is  in  favour 
of  such  liability ;  for  article  21  seems  to  assume  the  general  liability 
of  "  villes  "  to  repair  roads.     Rex  v.  Yarton  (2),  cited  in  the  same 
argument,  is  indeed  an  authority  of  little  weight,  as  appears  by 
[  ♦254  ]      comparing   Siderfin's  report  with  the  report  of  the   *8ame  case 
under  the  title  of  Rex  v.  Yarenton  (3)  in  Keble,  alluded  to  in  the 
note  at  the  end  of  Rex  v.  Kingsmoor  (4).     In  Rex  v.  Ecclesfield  (5)  it 
was  contended  that  an  indictment  charging  a  particular  district  of 
a  parish  by  immemorial  custom  for  the  district  to  repair  the  roads 
within  it  was  bad  for  not  showing  consideration :  but  the  indict- 
ment was  held  good ;  and  Lord  Ellbnbobouoh  (6)  considered  this 
(like  the  liability  of  counties  to  repair  bridges)  an  instance  of  the 
common  law  liability  incumbent  on  the  inhabitants  of  a  territory 

(1)  26  B.  E.  307  (2  B.  &  0.  190).  hundred,  would  have  been  bad.  Serjt. 

(2)  1  Sid.  140.  Williams,    in    note    (10)    to    iter   v. 

(3)  1    Keb.    277,    498,    514.      The  Stoughton    (2  Wms.   Saund.    159  a), 
placitum  in  p.  277  turns  upon  different  seems  to  adopt  Siderfin's  statement, 
pleadings  from  that  in  p.  498.     Keble  See  the  notices  of  Rex  v.  Yarenton  in 
(p.    498)    speaks    of   Yarenton  as  a  4  Yin.  Ab.  509,  tit  Chimin  Common 
parish;  Siderfin  as  a  hundred :  for  the  (E.),  pi.  19,  20. 
purposes    of   the   respective  reports,  (4)  26  B,  B.  307  (2  B.  &  C.  190). 
either  statement  appears  sufficient,  as         (5)  19  B.  B.  335  (1  B.  &  Aid.  «S4S). 
the  plea,  whether  by  a  parish  or  by  a         (6)  1  B.  &  Aid.  357. 
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to  perforin  the  repair  of  ways  within  that  territory.    Here  imme-         Rbo. 
morial  liability  is  not  charged :  but  it  is  averred  that  the  inhabi-  xhe  Ikhabt- 
tants  have  been  used  and  accustomed  to  repair  the  road ;  that  is,     jJjI^^llb 
as  long  as  the  district  has  been  a  township.     The  moment  the 
township  began  to  exist,  the  common  law  principle  of  liability 
applied :  at  any  rate  that  was  so  as  soon  as  the  township  took 
upon  itself  the  liability,  and  performed  the  repairs  and  appointed 
surveyors.    It  will  be  argued  that  the  recital  in  sect.  1  of  stat.  52 
Geo.  III.  c.  cxliv.  speaks  only  of  the  utility  of  applying  the  public 
laws  concerning  constables  and  the  relief  of  the  poor ;  and  that  the 
enactment  in  sect.  9  goes  no  farther.    But  the  liability  of  parochial 
districts  to  poor  laws  is  created  by  statute,  and  would  not  attach 
without  express  enactment :  the  same  necessity  for  express  enact- 
ment would  not  exist  in  the  case  of  a  common  law  liability :  and 
the  recital  in  sect.  1  does  state  that  it  *would  be  of  public  utility  if      [  *255  ] 
the  **  roads,"  among  other  things,  were  divided  into  townships. 

(CoLERiDGB,  J. :  Is  uot  the  law  concerning  constables  as  much 
common  law  as  that  concerning  roads  ?) 

It  seems  very  doubtful  whether  a  new  township,  not  having  before 
been  in  any  parish  or  within  the  jurisdiction  of  any  leet,  would 
have  constables.  The  exemption,  in  sect.  11  of  stat.  52  Geo.  III. 
c.  cxliv.,  from  parochial  rates  in  other  parishes  is  not  confined  to 
poor  rates ;  this  is  a  recognition  of  the  general  liability  of  the 
district.  The  language  of  Pasee,  J.,  in  Rex  v.  Leake  {i)y  explains 
the  principle  of  mutual  benefit  by  which  districts,  instead  of  joining 
to  maintain  all  roads,  maintain  their  own  respectively :  upon  which 
principle  it  was  there  decided  that  a  parish  must  repair  roads  newly 
dedicated  to  the  public.  That  principle  applies  to  the  ease  of  a 
district  newly  created. 

N.  R.  Clarke,  contrd,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

This  case  has  been  very  ably  argued  for  the  Crown.    We  will 
consider  whether  it  is  necessary  to  call  upon  the  other  side. 

Cur,  adv.  wit. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
This  is  an  indictment  against  the  inhabitants  of  the  township  of 
(1)  39  B.  B.  521  (5  B.  &  Ad.  469,  482). 

28— a 
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Reo.         Midville,  for  non-repair  of  a  public  highway  situate  within  the 
The  Inhabi-  same :  and  the  question  before  us  is  raised  on  the  form  of  the 
MumLLB.     indictment,  and  a  case  reserved  for  our  opinion. 

It  thereby  appears  that  a  certain  district  called  the  East  and 
[  ♦256  ]       West  Fens  has,  under  sundry  Acts  of  Parliament  *(the  provisions 
of  some  of  which,  and  of  one  particularly,  will  require  notice  here- 
after), been  recovered  by  drainage,  the  place  over  which  the  highway 
passes  having  been  previously  uninhabited  and  extra-parochial. 

The  first  Act  bearing  upon  the  question  is  stat.  41  Geo.  III.  (U.  K.) 
c.  cxlii.,  whereby  power  was  given  to  certain  Commissioners  to  divide 
and  allot  the  said  East  and  West  Fens,  and  to  set  out  public  and 
private  roads  therein.  The  indicted  road  was,  with  others,  so  set 
out  as  a  public  road,  and  has  been  used  as  such  ever  since.  By 
a  clause  in  the  said  Act,  certain  surveyors  to  be  appointed  by  the 
said  Commissioners  were  to  certify  to  the  clerk  of  the  peace  for  the 
said  county  that  the  said  roads  were  in  good  repair;  and,  upon 
such  certificate  being  given,  the  said  roads,  so  put  into  repair, 
were  thereafter  to  be  repaired  by  the  inhabitants  of  the  respective 
parishes,  townships  and  places  having  right  of  common  on  the 
said  fens.  The  case,  however,  states  that  this  was  never  done,  the 
road  in  question,  though  used  as  a  public  road  (as  above  men- 
tioned), never  having  been  so  certified ;  and  therefore  the  liability 
to  repair,  above  pointed  out,  never  has  attached. 

The  question  mainly  turns  upon  one  of  the  subsequent  Acts  of 
Parliament,  52  Geo.  III.  c.  cxiiv.,  entitled  **  An  Act  for  forming 
into  townships  certain  extra-parochial  lands  in  Wildmore  Fen,  and 
in  the  East  and  West  Fens,  in  the  county  of  Lincoln."  Of  seven 
such  townships,  so  newly  created,  the  township  indicted  was  one. 
The  manner  in  which  this  is  done,  and  the  language  used  for 
the  purpose  in  the  last-mentioned  Act,  it  will  be  very  material 
to  attend  to. 

Before  we  do  this,  however,  it  may  be  proper  to  premise  that  the 
facts  relied  upon  in  support  of  the  prosecution  are,  that  the  road 
[  *257  ]  in  question  is  a  public  road  ^situate  within  the  township,  and  out 
of  repair :  that,  since  the  year  1828,  surveyors  of  highways  have 
been  appointed ;  and  that,  in  the  shape  of  repairs,  the  ruts  have 
been  hacked  in ;  and  the  highway  rates  have  been  raised  since  that 
time.  It  further  appears  (with  this,  to  a  certain  extent,  material 
bearing  on  the  case,  as  showing  that  the  Legislature  did  not  then 
contemplate  the  bringing  the  roads  in  this  district  within  the  general 
rule  of  the  law  as  to  repairs,  but  to  provide  for  it  in  a  special 
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manner)  that,  since  the  passing  of  stat.  58  Geo.  III.  c.  xlvi.,  a         Rbo. 
chapel  has  been  erected, and  there  has  been  an  officiating  minister;  the  inhabi- 
and,  lastly,  that  there  have  been  overseers  and  constables  for  the     jJfDviLLa 
township. 

From  these  facts,  however,  the  origin  of  every  thing  (including 
the  township  and  the  road  itself)  being  clearly  ascertained,  no 
inference  can  be  raised  as  to  the  liability  of  the  defendants  to 
repair  the  road  by  usage  or  prescription.  Nor  was  it  attempted 
to  question  the  principle  upon  which  that  liability  of  a  township 
is  founded.  On  the  contrary,  the  learned  counsel  for  the  prosecu- 
tion very  properly  abandoned,  in  his  argument,  the  first  count  of 
the  indictment,  because  that  only  stated  the  road  to  be  situate 
within  the  township  and  out  of  repair,  and  that  the  township 
is  bound  to  repair  it,  without  more.  Beliance  was  placed  upon 
the  second  count,  which  is  founded  upon  the  said  statute  of 
52  Geo.  III.  c.  cxliv.  It  is  plain,  therefore,  that  the  question 
depends  upon  the  effect  of  that  statute ;  because,  if  the  district  had 
been  merely  created  a  township,  it  is  manifest  from  the  concession 
with  respect  to  the  first  count  of  the  indictment  that  the  conviction 
could  not  be  supported. 

The  material  clauses,  to  which  we  have  before  referred,  are  to 
the  following  substance  and  effect.  The  ^first  clause  states,  by  [  *268  ] 
way  of  recital,  that  it  would  be  of  public  utility  if  certain  lands 
(therein  described)  were  made  to  constitute  seven  distinct  town- 
ships, and  if  all  the  general  public  laws  now  in  force  concerning 
constables,  and  for  the  relief  and  employment  of  poor  people  in 
England,  were  put  in  force  therein.  The  second  clause  (i)  enacts 
that  the  said  townships  shall  be  subject  to  all  the  general  public 
laws  relating  to  constables  and  the  relief  of  the  poor  in  England, 
subject  to  a  proviso  thereinafter  contained.  The  third  clause  (2) 
enacts  that  the  inhabitants  and  occupiers  of  lands  in  all  the  said 
townships  shall  maintain  the  poor  therein,  in  the  same  manner  as 
is  done  within  any  parish  in  England,  subject  to  the  said  proviso  ; 
dropping  all  mention  of  the  laws  concerning  constables.  Then 
follows  the  said  proviso  (3),  whereby  it  is  enacted  that  the  inhabi- 
tants, &c.,  of  the  said  townships  shall  not  be  liable  to  contribute 
to  the  relief  of  the  poor  in  any  other  parish  or  place,  or  to  pay  a 
proportional  part  of  any  other  parccliial  rates  whatsoever  in  any 
other  parish  or  place. 

(1)  Sect.  9.  (3)  Sect.  11. 

(2)  Sect.  10. 
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rbu.  Neither  in  the  recital,  therefore,  nor  in  either  of  the  enacting 

The  Inhabi-  clauses,  is  there  any  mention  made  of  the  repair  of  the  roads 
MiDviLLR  within  the  said  several  townships,  though  it  is  obvious  that  the 
few  words  *'  and  the  repair  of  roads  "  in  the  first  enacting  clause 
would  have  removed  all  doubt  and  difficulty.  And  how  can  we 
account  for  such  omission,  if  the  general  law  relating  thereto  had 
been  meant  to  be  introduced  ?  Or  how  can  we  supply  such  omis- 
sion? Or,  if  the  insertion  of  the  words  above  suggested  would 
have  not  been  sufficient  for  the  purpose,  what  could  have  been 
[  *2^9  ]  easier  than  to  have  simply  ^enacted  that  the  said  several  townships 
should  repair  all  the  public  roads  within  the  same  ? 

It  is  true  that,  in  the  proviso  exempting  the  said  townships  from 
any  contribution  towards  the  expenses  of  any  other  parish  or  place, 
**  other  ''  rates,  in  addition  to  those  for  the  relief  of  the  poor,  are 
mentioned,  and  that  thereby  rates  for  the  repair  of  the  roads  may 
be  understood.  But  it  seems  to  be  a  hazardous  construction  to 
supply,  by  inference,  the  place  of  enactment,  and  that,  because 
**  other  "  rates  may  mean  highway  rates,  therefore  the  township  is 
bound  to  repair  its  own  roads ;  and  that,  too,  when  it  may  have 
been  meant  merely  to  declare  that  there  should  be  a  total  exemption 
from  all  foreign  contribution,  without  any  other  object. 

The  case,  therefore,  resolves  itself  into  this:  that  a  new  indepen- 
dent district,  forming  no  part  of  any  parish,  is  created.  As  to  this, 
certain  liabilities  as  to  relief  of  poor,  &c.,  depending  upon  statute, 
\  are  expressly  created  also.  That  this  district,  so  made  a  township, 
is  wholly  distinguishable  from  a  township  generally  forming  a  part 
of  a  parish  is  obvious.  In  the  absence,  however,  of  any  case 
wherein  the  prima  facie  liability  by  law  belonging  to  a  parish  has 
been  held  to  extend  to  any  other  district  or  division  whatever,  we 
do  not  feel  ourselves  authorized  in  deciding  that  such  independence 
of  the  district  as  has  been  before  alluded  to  ipso  facto  attracts 
liability;  and  the  more  so,  as  such  liability  might  so  easily  (if 
intended),  have  been  created  by  the  Legislature  in  any  of  the  acts 
respecting  this  township. 

Judgment  for  defendants. 
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IN  THE  EXCHEQUER  CHAMBER. 


(Erbob  from  the  Queen's  Bench.) 
SANDEES,  SNOW  and  COOKINGS  v.  VANZELLER(l).        i84i. 

(4  a  B.  260—297 ;  S.  C.  3  G.  &  D.  580 ;  12  L.  J.  Ex.  497.)  '^!l/ay^27.^' 

Indebitatus  assumpsit  for  freight  and  primage  for  goods  carried  on  board  ^^^2. 

plaintiff's  ship  at  defendant's  request,  for  work  and  labour  performed  by        '^V^l^J' 
plaintiff  for  defendant,  and  for  the  use  of  plaintiff's  ship  kept  on  demurrage     ^r^^  26  28 
at  defendant's  request.     Plea,  Non  assumpsit ;  and  issue  thereon.     Special  ,g.g 

verdict  finding  the  following  facts.  ^^^  2. 

By  charter-party  (not  stated  to  be  under  seal),  between  B.  and  plaintiff,  

being  owner  of  a  vessel,  it  was  agreed  that  the  vessel  should  proceed  to  I.,         [  260  J 
and  there  load  from  B.'s  agents  a  cargo,  and  proceed  therewith  to  London, 
and  deliver  the  same  on  being  paid  freight  at  a  rate  specified,  half  in 
cash  and  half  by  bills  at  three  months,  a  certain  rate  being  also  specified 
for  demurrage. 

The  vessel  arrived  at  I.,  and  shipped  goods  from  B.'s  agent.  By  the  bills 
of  lading,  the  goods  were  to  be  delivered  to  B.  or  lus  assigns,  he  or  they 
paying  freight,  as  per  charter-party,  and  primage.  Before  the  ship  arrived 
in  London,  B.  sold  part  of  the  goods  to  defendant,  and  indorsed  to  him  the 
corresponding  bills  of  lading.  When  the  ship  arrived  in  London,  the  goods 
sold  were,  by  defendant's  order,  entered  in  his  name  at  the  Custom  House 
and  the  docks,  defendant  paying  the  duties :  and  defendant  obtained 
possession  of  the  goods  under  the  bill  of  lading  and  indorsement.  The 
jury  referred  it  to  the  Court,  whether  the  defendant  did  or  did  not  promise 
as  alleged  in  the  declaration. 

Held,  by  the  Court  of  Exchequer  Chamber,  afi&rming  the  judgment 
of  the  Court  of  Queen's  Bench,  that,  whether  or  not  the  facts  found  were 
evidence  of  a  contract  by  defendant  with  plaintiff  to  pay  freight  for  the 
goods  sold  (as  to  which,  qucere),  no  such  contract  was  implied  by  law  from 
the  facts ;  that  the  Court  could  not  assume  such  a  contract  on  this  finding ; 
and  that  the  defendant  was  entitled  to  judgment. 

Held,  by  the  Court  of  Exchequer  Chamber,  that,  assuming  the  facts  to 
be  evidence  of  such  a  contract,  the  contract  would  not  support  the 
declaration. 

And,  by  the  same  Court,  that,  if  the  bills  of  lading  had  not  referred  to 
the  charter-party,  but  had  merely  stated  that  the  goods  were  to  be 
delivered  to  the  consignee  or  his  assigns  on  their  paying  freight,  the 
taking  the  goods  under  the  indorsement  would  have  been  evidence  from 
which  a  jury  might  have  inferred  a  contract  between  defendant  and 
plaintiff  to  pay  freight ;  but  that,  even  in  such  a  case,  no  such  contract 
would  arise  by  mere  implication  of  law. 

The  Court  of  Queen's  Bench,  after  giving  judgment  for  the  defendant, 
refused  to  order  a  new  trial  for  the  purpose  of  having  the  contract  expressly 
found  or  negatived,  or  to  order  a  case  to  be  stated  with  liberty  for  that 

(1)  See  the    Bills  of  Lading  Act,  Cock  v.    Taylor,  12  B.  K.   378,   and 

1885   (18  &   19  Vict   c.   Ill),   s.   I;  Moorsom   v.    Kymer,    15  E.   E.  261. 

Sewell  V.  Burdick  (1884)  10  App.  Ca.  —A.  C. 
74,  54  L.  J.  Q.  B.  156 ;    and  notes  to 
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Sanders  Court  to  draw  its  inference  from  the  facts,  or  to  allow  an  amendment  of 

9,  the  special  verdict ;  and  the  Court  of  Exchequer  Chamber  held  that  the 

VANZBLLEB.  plaintiff  was  not  entitled  to  a  venire  de  novo  on  the  ground  of  ambiguity  in 

the  finding. 

Assumpsit.  The  declaration  charged  that  defendant,  on  Sec., 
was  indebted  to  plaintiffs  in  1,000{.  for  freight  and  primage,  payable 
by  defendant  to  plaintiffs  for  the  carriage  and  conveyance  of  certain 
goods  in  and  on  board  of  a  ship  or  vessel  of  plaintiffs  from  and  to 
[  *26i  ]  divers  places  at  defendant's  request ;  in  1,000L  for  *work  and 
.  labour  performed  by  plaintiffs  for  defendant  at  his  request ;  in  5002. 
for  the  use  of  a  ship  or  vessel  of  plaintiffs  retained  and  kept  on 
demurrage  for  a  long  time  then  elapsed  at  defendant's  request ;  in 
1,000Z.  for  money  paid  by  plaintiffs  to  the  use  of  defendant  at  his 
request ;  and  in  1,0001.  on  an  account  stated :  and  that  defendant 
afterwards,  on  &c.,  in  consideration  of  the  premises,  promised 
plaintiffs  to  pay  &c.  on  request.     Breach,  nonpayment. 

Plea.    Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1838,  a  special  verdict  was  taken,  which 
was  substantially  as  follows. 

The  plaintiffs  were,  on  19th  December,  1885,  the  owners  of  the 
brig  Oscar.  George  Bell  then  carried  on  business  in  London, 
under  the  firm  and  style  of  George  Bell  &  Co.,  having  a  correspon- 
dent and  agent  at  Ibrail  carrying  on  business  under  the  firm  of 
Bell  and  Anderson.  And  (i)  on  that  day  entered  into  the  following 
memorandum  of  charter  with  George  Bell  &  Co. 

''  London,  19th  December,  1835. 

'*  Memorandum  for  charter. 

''It  is  this  day  mutually  agreed  between  Samuel  Gockings  and 
the  other  owners  of  the  good  ship  or  vessel  called  the  Oscar ^  of  the 
measurement  of"  &c.,  ''now  at  Torquay,  and  Messrs.  George 
Bell  &  Co.  of  London,  merchants,  that  the  said  ship,  being 
tight,"  &c.,  "  shall,  after  delivery  of  her  outward  cargo  at  Con- 
stantinople, with  all  convenient  speed  sail  and  proceed  to  Ibrail  in 
[  ^262  ]  the  river  Danube,  or  so  near  thereunto  *as  she  may  safely  get, 
and  there  load,  from  the  factors  of  the  said  charterers,  a  full  and 
complete  cargo  of  such  lawful  goods  and  merchandise  as  may  be 
sent  alongside  the  vessel,  not  exceeding "  &c. ;  "  and,  being  so 
loaded,  shall  therewith  proceed  to  London,  Liverpool,  or  Bristol, 
calling  at  Cork  or  Falmouth  for  orders,  or  so  near  thereunto  as  she 

(1)  The  woitls  **  the  plaintiffs  "  appear  to  be  here  omitted. 
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may  safely  get,  and  deliver  the  same,  on  being  paid  freight,  at  the      sandbbs 

rate  of  Vanzellkr. 

60«.  per  ton  for  tallow.  111.  per  ton  ' 

for  unpressed  wool,  71.  per  ton  for 

pressed  wool,  40/.  per  mille  for  pipe  »  ,„.  ,  ^ 

.  cr,  1     J  ^  '        L        r  With  five  per  cent,  primage, 

staves,  60s.  per  load  for  wainscot  or  '  ^  r        o 

square  oak  logs. 

Other  goods,  if  any,  in  proportion. 

**  Restraint  of  princes  and  rulers,"  &c.,  "always  excepted.     The 

freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,  half 

in  cash,  and  half  by  bills  in  London  at  three  months'  date.     Fifty 

running  days  are  to  be  allowed  to  the  said  merchant  (if  the  ship  is 

not  sooner  dispatched)   for   loading  the  said  ship  at  Ibrail,  and 

unloading  at  her  port  of  delivery,  to  commence  from  the  time  the 

vessel  is  ready  to  take  in,  whether  in  quarantine  or  not,  and  ten 

days  on  demurrage,  over  and  above  the  said  laying  days,  at  51.  per 

day.     Penalty  for  non-performance  of  this  agreement  1,000/.     The 

quantity  of  staves  not  to  exceed  "  &c.     *'  And,  if  the  vessel  requires 

to   be  lightened  in  passing  the  bar,  the  lighterage  to  be  at  the 

charterers'  expense. 

''Georob  Bell  &  Co." 

The  ship  sailed  on  her  voyage  to  Ibrail,  where  she  safely  arrived, 
and  received  on  board  there  the  goods  ^mentioned  in  the  following  [  *263  ] 
bills  of  lading,  which  were  signed  by  the  captain,  and  forwarded  by 
the  said  correspondents  and  agents  of  Bell  &  Go.  from  Ibrail  to 
the  said  George  Bell  &  Co.  at  London.  The  bills  of  lading,  bearing 
date  respectively  the  8rd,  6th,  25th,  and  26th  August,  1886,  were 
in  the  following  form  : 

'*  Shipped  in  good  order,  and  well  conditioned,  by  Bell  and  Ander- 
son, in  and  upon  the  good  ship  called  the  Oscar,  whereof  is  master 
for  this  present  voyage  William  Field,  now  riding  at  anchor  in  the 
river  Danube,  and  bound  for  London,  to  say, 

j^    201  @  280  bales  of  unwashed  zigai  wool. 

•g      41  @    55  fifteen  bales  of  do.         do. 

being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order,  and  well  conditioned,  at  the  afore- 
said port  of  London  (the  act  of  God,"  &c.  '*  excepted),  unto  Messrs. 
George  Bell  &  Co.  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  charter-party,  with  primage  and  average 
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SANDERS      accastomed.    In  witness  whereof  the  master  or  parser  of  the  said 
vanzellkk.   sl^ip  l^c^th  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date ; 
the  one  of  which  three  bills  being  accomplished,  the  other  two  to 
stand  void.     Dated  in  the  port  of  Ibrail,  8rd  Aagnst,  1886." 

Indorsed,  "  George  Bell  &  Co." 

On  16th  July,  1836,  the  following  contract  was  made  and  entered 
into  between  George  Bell  &  Co.  and  the  defendant  (W.  G.  Colchester 
being  the  agent  of  Messrs.  George  Bell  &  Co.  and  the  defendant). 
Messrs.  George  Bell  &  Co.  had  previously  purchased  the  wools 
[  *264  ]  ^hereinafter  mentioned,  according  to  the  recitals  in  the  following 
contract. 

"  London,  16th  July,  1886. 

''  Whereas,  by  a  contract  made  on  the  4th  January  last,  between 
Messrs.  Bell  and  Anderson  of  Bucharest  on  the  one  part,  and 
Messrs.  Jacob  N.  Gallanter  and  Schonfield,  of  Bucharest,  and 
Messrs.  Leigh,  Beiss  &  Co.  of  Jassy,  on  the  other  part,  Messrs. 
Bell  and  Anderson  purchased  a  quantity  of  wool,  to  be  delivered 
at  Ibrail  or  Galatz  before  the  Ist  of  October  next,  a  copy  of  which 
contract  is  hereto  annexed ;  and  whereas  the  said  wool  was  bought 
for  and  on  account  of  Messrs.  George  Bell  &  Co.  of  this  city,  and  is 
at  their  entire  disposition  :  Now  be  it  known  that  I  have  this  day 
sold,  for  Messrs.  George  Bell  &  Co.,  to  Francis  Ignatius  Yanzeller, 
Esq.,  the  200,000  okes  of  the  washed  zigai  wool  specified  in  the 
annexed  copy,  for  the  sum  of  22,0001.  The  wool  is  to  be  put  on 
board  the  ships  by  the  sellers,  or  their  agents,  at  the  ports  of  Ibrail 
or  Galatz,  or  any  other  port  on  the  Danube,  as  the  same  may  be 
delivered :  and  the  buyer  agrees  to  perform  and  fulfil  all  charter- 
parties  and  agreements  for  freight  for  the  said  wool  heretofore 
made,  or  to  be  made,  by  the  sellers,  excepting  any  charges  that  may 
be  made  for  demurrage,  for  which  the  buyer  is  in  no  case  to  be 
liable  to  pay.  And  the  sellers  are,  immediately  upon  the  receipt  of 
the  bills  of  lading  for  the  said  wool,  to  hand  the  same  over  to  the 
buyer  properly  assigned ;  it  being  understood  that  the  200,000 
okes  of  washed  wool,  delivered  by  the  before  mentioned  parties  to 
Messrs.  Bell  and  Anderson  under  the  said  contract,  vests  absolutely 
from  this  day  in  the  buyer.  And,  as,  by  a  subsequent  agreement, 
[  *265  ]  ^Messrs.  Bell  and  Anderson  consented  to  take  a  portion  of  wool  in 
an  unwashed  state,  according  to  a  certain  rate,  in  lieu  of  a  part  of 
the  wool  agreed  to  be  delivered  washed  under  the  before  mentioned 
contract,  it  is  agreed  between  the  said  Messrs.  George  Bell  &  Co. 
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and  Francis  Ignatius  Vanzeller,  Esq.  that  the  wool  shall  be  delivered  Sanders 
and  received  by  them  upon  the  conditions  of  the  said  contract  and  vanzellbb. 
the  subsequent  agreement.  And  whereas  the  buyer  has  already 
paid  to  the  sellers  the  sum  of  9,000Z-  on  account  of  this  purchase, 
the  remainder  of  the  purchase-money  is  to  be  paid  in  manner 
following,  viz.  the  sum  of  8,600Z.  by  the  buyer's  acceptance  of  the 
sellers'  draft  at  two  months  from  this  date,  3,600Z.  by  the  like 
acceptance  at  three  months,  and  4,000Z.  by  a  like  acceptance  at  four 
months  from  this  date,  and  2,000Z.  to  be  paid  in  cash  at  such  time 
or  times  as  the  sellers  may  require  the  same,  they  giving  to  the 
buyer  ten  days'  previous  notice  in  writing. 

"  W.  G.  COLCHBSTEB." 

The  defendant,  under  the  said  contract  of  16th  July,  paid  to 
George  Bell  &  Co.  in  London  for  the  said  wools,  and  made  his 
advances  thereon  before  the  arrival  of  the  ship  and  cargo  in  this 
country.  The  bills  of  lading  were  indorsed  and  delivered  by  George 
Bell  &  Co.  to  the  defendant. 

One  hundred  bales  of  wool  were  shipped  by  the  said  Messrs.  Bell 
and  Anderson  on  board  a  vessel  called  the  Ann,  as  and  for  part  of 
the  said  200,000  okes  of  wool  so  contracted  to  be  sold  as  aforesaid, 
which  said  vessel  arrived  in  thjB  port  of  London  on  27th  October, 
1886.  On  the  arrival  of  the  Ami,  the  said  one  hundred  bales  were 
found  to  be,  and  they  in  fact  were,  *wool  of  a  quality  other  than  [  •266  ] 
and  different  from  and  very  inferior  to  the  quality  of  the  said  wool 
so  contracted  to  be  sold  to  defendant.  And  thereupon,  and  before 
the  arrival  in  the  port  of  London  of  the  Oscar,  the  defendant  gave 
notice  to  Messrs.  Bell  and  Anderson  that  he  would  not  accept  the 
said  wool,  so  arrived  by  the  Ann,  or  the  further  parcel  thereof 
about  to  arrive  by  the  Oscar,  as  and  for  wool  so  contracted  to  be 
sold  to  him  as  aforesaid,  but  that  he  defendant  would  receive  the 
same  and  sell  and  dispose  thereof  for  and  on  account  of  Messrs. 
G.  Bell  &  Co.,  and  pay  himself  out  of  the  proceeds  the  advances 
he  had  made  on  the  goods.  Messrs.  G.  Bell  &  Co.  thereupon,  and 
before  the  arrival  of  the  Oscar,  agreed  with  the  defendant  that  he 
should  receive  the  said  wool  by  the  Ann  and  the  Oscar,  and  sell 
and  dispose  of  the  same  for  and  on  account  of  the  said  Messrs.  G. 
Bell  &  Co.,  and  carry  the  proceeds  to  their  credit  against  the  sums 
so  paid  and  advances  made  by  the  defendant.  Messrs.  G.  Bell 
&  Co.  afterwards  paid  the  freight  for  the  said  one  hundred  bales  of 
wool  which  had,  as  before  mentioned,  arrived  by  the  Ann. 

The  said  several  bills  of  lading  of  the  said  wool,  so  shipped  on 


364  1848.    EX.  CH.    4  Q.  B.  266—268.  [b.b. 

Sandkrs      board  the  Oscar,  arrived  before  the  said  vessel  arrived,  and  were 
Vanzklleb.   indorsed  and  handed  over  to  the  defendant,  some  on  29th  August, 
and  the  residue  on  14th  September,  1836. 

The  defendant,  before  the  arrival  of  the  wools,  sold  part  of  them, 
on  8th  November,  1886. 

The  Oscar  arrived  in  St.  Katherine's  Docks  on  21st  November, 
1836.  The  wools  were  entered  in  the  defendant's  name,  by  his 
order,  at  the  Custom  House  in  London,  and  the  duties  for  the  same  i 
•367  ]  paid  by  the  defendant.  *They  were  also  entered  at  the  St.  Kathe- 
rine's  Docks  in  the  defendant's  name.  The  wools  were  landed 
from  the  Oscar  on  to  the  St.  Eatherine's  Docks  wharf,  and  were 
of  the  same  inferior  quality  as  that  which  had  been  landed  from 

the  Ann, 

I 

On  22nd  November,  1886,  the  following  order,  signed  by  the 
defendant,  was  delivered  by  the  defendant  or  his  agents  to  the 
St.  Katherine's  Docks  Company. 

*'  Please  allow  the  bearer  to  draw  two  samples. 

"  For  Cooper  and  Spratt, 

'*  S.  Bbntlby. 
"  London,  November  22nd,  1836. 
"  To  the  superintendent  of  the  St.  Katherine's  Docks. 
"Please    deliver    to    Messrs.   Cooper    and    Spratt    the    under 
mentioned  wools,  entered  by  us,  ex  Oscar,  Field,  at  Ibrail."  j 

The  order  set  forth  in  the  margin  the  marks  and  numbers,  and 
added :  j 

"Two  hundred  and  ninety-nine  bales  of  sheep's  wool.      They       i 

paying  all  charges. 

"  F.  J.  Vanzbllbb." 

Indorsed,  "Deliver  the  within  to  our  carts, 
"  Charges  to  deposit  account. 

"  Your  obedient  servants, 

"COOPBB   AND    SpBATT." 

And  the  said  wools  were  accordingly,  under  that  order,  then 
delivered  to  Cooper  and  Spratt,  and  removed  thence  by  them  to 
certain  warehouses  on  the  defendant's  account.  And,  on  30th 
November,  1836,  the  defendant  sold  the  residue  of  the  wools  by 
[  *268  ]  public  auction,  on  the  account  of  George  Bell  &  Co.,  as  had  *been 
agreed  upon  between  Mr.  Bell  and  the  defendant  as  aforesaid. 

The  defendant  obtained  possession  of  the  wools  under  the  bills  of 
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lading  and  the  indorsement  and  delivery  thereof  to  the  defendant      Sanders 
as  aforesaid.  Vanzeller. 

Payment  of  the  freight,  according  to  the  memorandum  of  charter, 
and  now  sought  to  be  recovered  in  this  action,  for  the  said  wools 
assigned  to  the  defendant  under  the  said  four  bills  of  lading,  was 
demanded  by  the  plaintiffs  of  Messrs.  George  Bell  &  Co.,  after  the 
same  had  been  removed,  and  not  before.  And  afterwards  payment 
of  the  same  freight  was  demanded  by  the  plaintiffs  of  the  defendant, 
and  refused  to  be  paid  by  him,  before  this  action  was  brought. 

There  was  other  wool  and  other  goods  on  board  the  .Oscar, 
shipped  by  Bell  and  Anderson,  and  consigned  in  a  similar  way  to 
George  Bell  &  Co.,  or  their  order:  the  bills  of  lading  whereof 
(precisely  similar  in  tenor  and  effect  to  those  indorsed  to  the  defen- 
dant) had  been  indorsed  and  delivered  by  them  to  Messrs.  Holford 
for  securing  advances  made  by  them  to  Bell  &  Go.  There  were 
also  other  goods  on  board  the  Oscar,  shipped  by  Bell  and  Anderson, 
and  consigned  to  Messrs.  Holford  or  their  order,  the  bills  of  lading 
whereof  were  precisely  similar  in  tenor  and  effect  to  those  indorsed 
to  the  defendant.  The  last  mentioned  goods  were  consigned  to 
Messrs.  Holford  &  Co.,  for  securing  advances  made  by  them  to 
Messrs.  George  Bell  &  Co. 

The  plaintiffs  by  their  broker,  after  the  said  wool  had  been  so  as 
aforesaid  delivered  to  the  defendant,  and  removed  to  the  warehouses 
as  before  mentioned,  viz.  6th  December,  1886,  gave  notice  to  the 
St.  Eatherine's  Dock  ^Company  to  detain  the  cargo  then  in  the      [  *269  ] 
docks  for  the  whole  of  the  freight  payable  under  the  charter-party. 

The  goods  so  delivered  to  Messrs.  Holford  were,  at  the  time  the 
said  notice  were  given,  in  the  warehouses  of  the  said  Dock 
Company,  and  were  detained  by  the  said  Company,  pursuant  to  the 
said  notice.  And,  in  order  to  obtain  possession  thereof,  Messrs. 
Holford  paid  the  freight  of  their  own  goods  and  indemnified  the 
Company  against  the  claims  of  the  plaintiffs.  Messrs.  Holford's 
goods  realised,  after  payment  of  their  freight,  558Z. 

The  demand  of  the  plaintiffs  in  this  action  for  freight  of  the 
defendant's  wool  is  520Z.  6s. 

The  sums  received  by  the  defendant  on  the  sale  of  the  said  wools 
are  insufficient  to  cover  his  said  advances  on  them :  and  there  is 
still  a  large  balance  due  to  the  defendant  on  his  said  advances  upon 
the  wools. 

'^  The  jury,  on  their  oaths  aforesaid,  further  say  that  the  plaintiffs 
are  entitled  to  recover  interest,  if  the  plaintiffs  are  entitled  to  the 
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Sanders  judgment  of  the  Court.  But  whether  or  not,  upon  the  whole  matter 
Yanzrllbr.  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid  found,  the  said 
Francis  Ignatius  Yanzeller  did  promise,  the  jurors  aforesaid  are 
altogether  ignorant ;  and  thereupon  they  pray  the  advice  of  the 
Court  of  the  said  lady  the  Queen,  before  the  Queen  herself.  And, 
if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said  Court 
that  the  said  F.  I.  Yanzeller  did  promise,  then  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  the  said  F.  I.  Yanzeller  did 
promise  in  manner  and  form  as  the  said  Bobert  Boger  Sanders," 
&c.,  **  have  within  thereof  complained  against  him ;  and  in  that 
case  they  assess  the  damages  of  the  plaintiffs,  by  reason  thereof, 
over  and  above  their  costs  and  charges,"  &c.,  to  5202.  6^.,  with 
[  •270  ]  interest  at  6  per  *cent.  from  17th  March,  1837,  the  day  on  which 
this  action  was  brought,  and  for  costs  40«.  ''  But  if,  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  said  Court  that  the 
said  F.  I.  Yanzeller  did  not  promise,  then  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  the  said  F.  I.  Yanzeller  did  not 
promise  in  manner  and  form  as  the  said  B.  B.  Sanders,"  &c.,  ''have 
within  thereof  complained  against  him." 

The  case  was  argued  in  the  Court  of  Queen's  Bench  in  Hilary 
Term,  1841  (i),  by  Sir  W.  W.  FoUett  for  the  plaintiffs,  and  R.  V. 
Richards  for  the  defendant.  The  line  of  argument  will  sufficiently 
appear  by  the  argument  on  error.  Besides  the  authorities  there 
cited,  Pindar  v.  WUks  (2)  and  Heisch  v.  Carrington  (3)  were  referred 
to  in  the  Court  of  Queen's  Bench. 

Cur.  adv.  v^dL 

LoBD  Denman,  Ch.  J.,  in  Trinity  Term  following  (May  27th,  1841), 
delivered  the  judgment  of  the  Coubt  : 

Messrs.  Bell  of  London  chartered  a  vessel  of  the  plaintiffs,  by  a 
memorandum  agreeing  that  she  should  proceed  to  the  Danube,  and 
load  from  the  factors  of  the  charterers  a  cargo  of  lawful  merchan- 
dize to  be  delivered  in  England,  ''on  being  paid  freight "  at  certain 
specified  rates  for  tallow,  various  kinds  of  wool,  and  other  merchan- 
dize, "  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,  half  in  cash,  and  half  by  bills  in  London  at  three  months' 
[  •271  ]  date,"  with  other  stipulations  not  material  *to  our  present  inquiry. 
The  ship  sailed,  received  a  large  quantity  of  wool,  with  bills  of 

(1)  January  15th  and  19th.     Before  (2)  5  Taunt.  612. 

Lord    Denman,     Ch.  J.,    Littledale,  (3)  Note  (e)  to  Johnston  v.  Usbame, 

Patteson  and  Coleridge,  JJ.  52  B.  R.  445  (11  Ad.  &  El.  odd). 
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lading  addressed  to  Messrs.  Bell,  or  their  assigns,  ''he  or  they      sandbbb 

paying  freight  for  the  said  goods  as  per  charter-party,  with  primage    vanzbllkr. 

and  average  accustomed."     The  agent  of  Messrs.  Bell  sold  his  wool 

to  the  defendant  for  22,0002.,  '*  the  wool  to  be  put  on  board  the 

ships  by  the  sellers,  or  their  agents  "  at  Ibrail,  or  any  other  port 

on  the  Danube,  "  as  the  same  may  be  delivered :  and  the  buyer 

agrees  to  perform  and  fulfil  all  charter-parties  and  agreements  for 

freight  for  the  said  wool  heretofore  made,  or  to  be  made,  by  the 

sellers,  excepting  any  charges  that  may  be  made  for  demurrage,  for 

which  the  buyer  is  in  no  case  to  be  liable  to  pay.    And  the  sellers 

are,  immediately  upon  the  receipt  of  the  bills  of  lading  for  the  said 

wool,  to  hand  the  same  over  to  the  buyer  properly  assigned."     The 

defendant  immediately  paid  Messrs.  Bell  for  the  said  wool,  which, 

on  its  arrival,  was  found  to  be  of  inferior  quality;  and  he  gave  them 

notice  that  he  would  not  accept  it  as  the  wool  contracted  for,  but 

would  sell  it  on  account  of  Messrs.  Bell,  and  pay  himself  his 

advances  out  of  the  proceeds.    To  this  Messrs.  Bell  acceded.     The 

wools  were  entered  by  the  defendant  at  the  Custom  House,  and  the 

duties  paid  by  him  in  his  own  name ;  and  he  sold  them,  part  by 

private  contract,  part  by  auction.     The  special  verdict  finds  that 

the  defendant  obtained  possession  of  the  wools  under  the  bills  of 

lading,  and  that  payment  of  the  freight,  demanded  by  plaintiffs, 

first  of  Messrs.  Bell,  afterwards  of  the  defendant,  was  refused. 

Some  other  goods  brought  by  the  same  vessel  to  other  merchants 

had  paid  freight  to  the  plaintiffs ;  but  5202.  still  remains  due  in 

respect  of  the  wool.    The  proceeds  of  the  sales  made  by  the  defendant 

as  aforesaid  are  insufficient  to  pay  the  advances  made  by  "^him ;      [  *272  ] 

and  a  large  balance  is  still  due  to  him  from  Messrs.  Bell. 

In  this  case  we  had  written  a  detailed  judgment,  observing  on 
the  cases  cited  on  the  argument,  being,  principally,  Moorsom  v. 
Kymer  (i)  for  the  defendant,  Cock  v.  Taylor  (2),  and  Wilson  v. 
Kymer  (3)  for  the  plaintiffs.  That  first  named  established  that  the 
indorsee's  acceptance  of  goods  under  a  bill  of  lading  does  not  of 
itself  constitute  an  agreement  to  pay  freight,  &c.,  according  to  the 
bill  of  lading,  where  the  ship  has  been  engaged  by  a  charter-party 
under  seal.  And  to  this  extent  we  fully  coincide  with  that  decision. 
Neither  do  we  in  any  degree  impugn  the  cases  quoted  on  the  other 
side,  which  appear  consistent  with  reason  and  have  been  often 
recognised  as  authority.     They  prove  that  such  an  acceptance  may 

(1)  15  B.  B.  261  (2  M.  &  S.  303).  (3)  1  M.  &  S,  157  (see  52  R.  R.  812, 

(2)  12  B.  B.  378  (13  East,  399).  '  813). 
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sakdbrs      be  evidence  (stronger  or  weaker  according  to  other  circumstances) 
Vanzkller.    0*  ^  °®w  contract  to  make  the  payments  stipulated  by  the  bill  of 
lading,  between  the  shipowner  and  the  indorsee  to  whom  the  goods 
are  delivered. 

In  the  present  case  we  find  a  charter-party  under  seal;  and 
Moorsom  v.  Kymer{i)  shows  that  this  privity  is  not  created  by 
operation  of  law.  But,  though  we  find  evidence  of  the  new  contract 
alluded  to,  we  must  not  forget  that  we  are  dealing  with  a  special 
verdict,  which  states  and  confines  us  to  the  facts  found  by  the  jury. 
We  have  no  right  to  infer  any  thing,  however  probable  in  appear- 
ance. One  of  the  facts,  therefore,  that  are  essential  to  entitle  the 
plaintiffs  is  wanting  ;  and  our  judgment  must  be  for  the  defendant. 

Judgment  f 01'  defendant, 

[  273  ]  After  the  above  judgment  was  given.  Sir  W.  W.  FoUett^  in  the 

same  Term,  obtained  a  rule  to  show  cause  why  a  new  trial  should 
not  be  had,  or  why  the  facts  found  at  the  trial  should  not  be 
stated  in  a  special  case  for  the  opinion  of  the  Court,  with  liberty 
to  the  Court  to  draw  their  inference  from  the  facts,  or  why  the 
special  verdict  should  not  be  amended  in  such  way  as  to  raise 
the  question  of  law  for  the  opinion  of  the  Court.    *    *     * 

[  275  ]  In  Hilary  Term,  1842  (2), 

Sir   F.    Pollock,    Attorney-General,    and    Richards    showed 
cause.     *    *     * 


Sir  W.  W.  Follett,  Solicitor-General,  and  Hoggins,  contra. 


♦   «   « 


Cur.  adv.  vvlt. 

[  276  ]        Lord  Denman,  Ch.  J.,  in  the  following  vacation  (February  1st, 
1842),  delivered  the  judgment  of  the  Coubt  : 

In  this  case  the  parties  came  before  me  and  settled  the  special 
verdict,  upon  which  judgment  has  been  given.  Application  is  now 
made  for  a  new  trial,  in  order  that  an  additional  fact,  that  of  a 
contract,  may  be  introduced.  Such  an  application,  if  founded  on  a 
suggestion  of  fraud  or  of  misunderstanding  at  Nisi  Prius  or  in 
[  '277  ]  banc,  should  *not  have  been  so  long  deferred.  But,  independently 
of  this,  we  held  the  facts,  by  which  we  considered  ourselves  to  l>e 
bound,  insufficient  to  warrant  a  judgment  for  the  plaintiffs:  and 

(1)  15  R.  B.  261  (2  M.  &  S.  303).  Denman,  Ch.  J.,  Patteson,  Coleridge 

(2)  January     27th.      Before    Ix)rd      and  Wightman,  J  J. 
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the  answer  to  this  application  is  that»  if  the  facts  are  sufficient,      sakdbrs 
error  may  be  brought  on  our  judgment;    and,  if  they  are  not,    vanzbllkb. 
such  facts  as  would  have  been  sufficient  ought,  if  true,  to  have  been 
inserted  in  the  first  instance.     Probably  no  judgment  ever  was 
delivered  as  to  which  the  losing  party  might  not  have  made  a 
complaint  similar  to  that  which  is  made  here. 

Mule  discharged. 

Error  was  brought  in  the  Exchequer  Chamber  upon  the 
judgment  on  the  special  verdict :  and  the  case  was  argued  in  last 
Michaelmas  vacation  (i),  before  Tindal,  Gh.  J.,  Goltman  and 
Erskine,  JJ.,  and  Parke,  Alderson,  Gurney  and  Bolfe,  Barons. 

Sir  W.  W.  FoUettf   Solicitor-General,   for  the    plaintiffs    in 
error  (the  plaintiffs  below) : 

The  facts  stated  in  the  special  verdict  raise  a  contract  and 
promise  in  law ;  and  therefore  the  judgment  ought  to  have  been 
entered  for  the  plaintiffs.  But,  if,  as  the  Court  of  Queen's  Bench 
has  considered,  this  was  a  question  to  be  determined  expressly  by 
the  jury,  the  finding  is  imperfect,  and  there  must  be  a  venire  de  novo* 

First,  the  defendant  has  received  the  cargo,  as  indorsee  of  a 
bill  of  lading,  which  specifies  that  freight  is  to  be  paid  on  the 
unloading  and  delivery  of  the  cargo.  In  Roberts  v.  Holt  (2)  it  was 
holden  to  be  a  good  custom  *of  merchants  that  the  consignee  of  a  [  ^278  ] 
bill  of  lading  should  be  liable  for  the  freight.  Then  in  Cock  v. 
Taylor  (3)  it  was  held  that,  if  the  assignee  of  a  bill  of  lading,  by 
which  the  goods  are  to  be  delivered  to  the  order  of  the  consignee 
or  to  his  assigns,  he  or  they  paying  freight,  demand  and  take  the 
goods  from  the  master,  that  is  evidence  of  a  contract  by  the 
assignee  to  pay  the  freight,  upon  which  he  may  be  sued  in 
indebitatus  assumpsit  for  freight.  In  conformity  with  these  cases, 
the  law  is  thus  laid  down  in  Abbott  on  Shipping,  p.  285  (4).  ''  If  a 
consignee  receive  goods  in  pursuance  of  the  usual  bill  of  lading,  by 
which  it  is  expressed  that  he  is  to  pay  the  freight,  he  by  such 
receipt  makes  himself  debtor  for  the  freight,  and  may  be  sued  for 
it."  The  author  then,  after  mentioning  cases  in  which  it  had 
been  held  that  a  purchaser  from  the  consignee  was  not  under  such 
liability,  goes  on  as  follows.  ''  But  the  point,  having  been  since 
more  maturely  considered,  it  has  been  decided,  that  although  there 

(1)  November  26th  and  28th,  1842.  (4)  Part  lU.  c.  7,  §  4,  ed.  5.     See 

(2)  2  Show.  443.  ed.  7,  p.  420,  part  IV.  c.  9,  §  4. 

(3)  12  R.  B.  378  (13  East,  399). 
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Sandms,  be  no  original  privity  of  contract  between  the  purchasers  from 
Vakzbllbb.  consignees  and  the  owner,  yet  the  taking  of  goods  by  purchasers 
under  a  bill  of  lading  is  evidence  of  a  new  agreement  by  them,  as 
the  ultimate  appointees  of  the  shippers,  to  pay  the  freight  for  the 
carriage  of  the  goods,  the  delivery  being  stipulated  with  the 
shippers  to  be  made  to  the  consignees  named  in  the  bill  of  lading 
or  their  assigns,  he  or  they  paying  freight  for  the  same.  And  this 
opinion  seems  most  consonant  to  sound  reason ;  for  if  a  person 
accepts  any  thing,  which  he  knows  to  be  subject  to  a  duty  or 
charge,  it  is  rational  to  conclude  that  he  means  to  take  the  duty  or 
charge  upon  himself ;  and  the  law  may  very  well  imply  a  promise 
[  *279  ]  to  perform  *what  he  so  takes  upon  himself  "  (i).  The  principle, 
therefore,  is  that  the  taking,  under  these  circumstances,  is  a 
virtual  assent  to  the  terms  of  the  bill.  The  promise  is  implied  by 
law,  just  as  upon  the  sale  and  delivery  of  goods.  In  Wilson  v. 
Kymer  (2)  it  was  held  that  an  implied  assumpsit  did  not  arise 
where  the  assignees  of  a  similar  bill  of  lading  took  the  cargo,  not 
(as  here)  under  the  bill,  but  by  a  special  order  from  the  original 
consignees,  after  it  was  landed  in  the  names  of  the  consignees  : 
but,  nevertheless,  that  the  implied  assumpsit  did  arise,  even  there, 
upon  proof  that,  under  such  circumstances,  the  assignees  had  been 
in  the  habit  of  paying  the  freight.  It  is,  however,  to  be  observed 
that  in  that  case  the  whole  ship  was  let  by  charter-party  to  the 
consignees,  and  the  plaintiffs  (the  shipowners)  had  proved  against 
them,  on  their  bankruptcy,  for  freight,  under  that  charter-party. 
[He  also  referred  to  Jesson  v.  Solly  (3),  Abbott  on  Shipping,  p.  247, 
part  III.  c.  3,  s.  11  (ed.  5)  (4),  Moorsom  v.  Kymer  (5),  Schack 
V.  Anthony  (6),  Harman  v.  Clarke  (7),  Harman  v.  Mant  (8),  Scai/e 
V.  Tobin  (9),  'robin  v.  Crawford  (lo),  Christy  v.  Row  (il),  Shepard 
v.  De  Bernales  (12),  Domett  v.  Beckford  (13),  Ward  v.  Felton  (w), 
Anonymous  (l5),  Pavl  v.  Birch  (16)  and  Stnall  v.  Moates  (17).] 

(1)  See  Rmttria  v.  Rudimj,  Moo.  &  (10)  52  B.  B.  695  (5  M.  &  W.  235). 
Mai.  511,  513.  Afiirmed  on  error  in  Exch.  Ch.,  TMu 

(2)  1  M.  &  S.  157  (see  52  E.  B.  812,  v.  Crawford,  52  E.  B.  701  (9  M.  &  W. 
813).  716). 

(3)  13  B.  E.  557  (4  Taunt.  52).  (11)  9  B.  B,  776  (1  Taunt.  300). 

(4)  See  ed.  7,  p.  376,  part  IV.  c.  5,  (12)  12  B.  B.  442  (13  East,  565). 

s.  4.  (13)  29  B.  B.  145  (5  B.  &  Ad.  621). 

(5)  15  B.  E.  261  (2  M.  &  S.  303).  (14)  1  East,  507. 

(6)  1  M.  &  S.  573.  (15)  1  Leon.  293,  pi.  401. 

(7)  16  B.  E.  768  (4  Camp.  159).  (16)  2  Atk.  621,,622. 

(8)  16  E.  B.  770  (4  Camp.  161).  (17)  35  B.  B.  613  (9  Bing.  574). 

(9)  37  B.  R  500  (3  B.  &  Ad.  523). 
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The  Court  of  Qaeen's  Bench,  however,  consider  that  the  con-      sakders 
tract  itself  should  have  been   found  by  the  jury.      That  would    vanzkller. 
make  it  almost  impossible  to  frame  *a  special  verdict  in  an  action       [  284  ] 
of  assumpsit.     The  contract  is,  legally  speaking,  found  by  finding       C  *285  ] 
the    facts    which    raise    it.    [He    cited    Tobin  v.    Crawfcyrd  (i), 
Monkhouse  v.  Hay  (2),  Goodtitle   d.  Jo7ie8  V.  Jones  (3)  and  Bird 
V.  Appl€t4m{4).] 

Richards,  contra :  [  286  ] 

The  principal  stress  appears  to  be  laid  upon  Cock  v.  Taylor  (5). 
There  Artaza  v.  SmaUpiece  (6),  and  The  Theresa  Bonita  (7)  were 
overruled :  but  it  is  not  necessary,  for  the  purpose  of  the  present 
*case,  to  contest  the  decision.  At  one  time  an  opinion  seems  to  [  *287  ] 
have  prevailed  that  the  contract  was  ambulatory,  and  that  the 
shipper  ceased  to  be  liable  when  the  goods  were  delivered,  his 
liability  being  then  transferred  to  the  party  taking  them.  That 
opinion  is  now  admitted  to  be  incorrect:  but,  upon  such  an 
assumption,  there  might  be  no  inconsistency  in  holding  that  the 
party  taking  the  goods  became  primarily  liable.  When,  however, 
it  is  admitted  that  the  shipper  continues  liable  on  his  original 
contract,  it  is  difficult  to  understand  how,  upon  the  same  contract, 
two  different  parties  can  be  simultaneously  under  the  same 
liability  (8).  It  is  not  like  the  case  of  a  suretyship,  or  a  joint  liability : 
but,  according  to  the  view  taken  on  the  other  side,  two  distinct 
parties  are  severally  and  primarily  liable  for  the  conveyance  of 
the  same  goods  under  a  single  contract.  No  legal  meaning  can  be 
assigned  to  the  words  ''  adoption  of  a  contract,"  as  used  in  the 
argument  for  the  plaintiffs.  Can  the  goods  have  been  carried  for 
the  indorsee  and  also  for  the  shipper  ?  In  Domett  v.  Beckford  (9) 
the  goods  belonged  to  the  defendant,  and  were  shipped  originally 
on  his  account,  though,  by  the  bill  of  lading,  they  were  consigned 
to  other  parties,  they  paying  freight :  and  it  was  there  held  that 
such  a  shipping  creates  a  contract  with  the  shipper  without 
any  charter-party,  which  contract  may  be  enforced  even  after  a 

(1)  o2  R.  E.  701  (9  M.  &  W.  716).  (3)  7  T.  B.  43,  48. 

The  decision  in  the  Court  of  Exchequer         (4)  5  R.  R.  468  (1  East,  111,  see 

was  on  a  case  reserved,  with  leave  to  note  (a) ). 

turn  the  case  into  a  special  verdict         (5)  12  R.  R.  378  (13  East,  399). 

(see  Tabin  v.  Craiv/ord,  52  R.  R.  695,  (6)  1  Esp.  23. 

5  M.  &  W.  235),  which  was  done ;  (7)  4  Chr.  Rob.  Adm.  Rep.  236. 

and  the  argument  in  the  Exchequer         (8)  See  nowBills  of  Lading  Act,  1855 

Chamber  was  on  the  special  verdict.  (18  &  19  Vict.  c.  Ill),  s.  2.— A.  0. 

(2)  8  Price,  256.  (9)  29  R.  R.  145  (5  B.  &  Ad.  521). 
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Sanders  delivery  to  the  consignees  without  payment.  In  Drew  v.  Bird  (i) 
Vanzkllkb.  Lord  Tenterdbn  held  that,  where  there  was  no  charter-party,  and 
the  goods  were,  by  the  bill  of  lading,  to  be  delivered  to  a  party 
other  than  the  shipper,  or  to  the  assigns  of  such  other  party,  he 
or  they  paying  freight,  the  shipper  was  not  liable  if  the  goods  were 
[  *288  ]  delivered  without  payment  of  freight,  unless  there  were  *8ome 
additional  circumstances  to  show  a  contract  between  him  and  the 
shipowner. 

(Parke,  B.  :  That  is  not  the  law  now.) 

The  shipper  would  be  liable,  certainly,  if  he  shipped  on  his  own 
account. 

(Pabee,  B.  :  According  to  a  manuscript  note  which  I  have  of 
Mr.  Taddy's  argument  in  Moorsom  v.  Kymer  (2),  he  there  stated 
that  in  Cock  v.  Taylor  (s)  the  goods,  when  shipped,  were  the 
property  of  the  defendant :  if  that  was  so,  the  doctrine,  that  a  party 
may  contract  by  taking  goods  under  the  bill  of  lading,  would  not 
have  been  necessary  there,  though  it  has  been  subsequently 
sanctioned.) 

(Sir  W.  W.  Folktt:  That  must  have  been  a  mistake  arising 
from  the  indorsement  of  the  bill  to  Peters,  the  defendant's  agent  at 
Gibraltar.) 

Suppose  even  that  there  had  been  no  charter-party  here:  the 
shippers  might  have  been  sued  on  the  contract  shown  by  the  bill 
of  lading.  But  the  bill  in  fact  refers  to  the  charter-party  for  the 
terms :  the  shippers  therefore  were  liable  to  pay  freight  for  the 
whole,  half  in  bills  and  half  in  cash.  How  can  the  indorsees  here 
be  liable  on  that  contract  ?  What  is  the  breach  to  be  ?  Were  the 
indorsees  to  give  bills  for  half  and  cash  for  half  of  the  parcel  which 
they  received  ?  Is  such  a  special  contract  to  be  applied  to  every 
parcel  of  goods  which  is  the  subject  of  a  separate  bill  of  lading,  if 
the  bill  be  indorsed  ?  It  is  observable  that,  according  to  the  report 
of  Cock  V.  Taylor  {s)f  Lord  Ellenbobough  there  considers  that 
there  was  evidence  of  a  new  agreement  between  the  shipowner  and 
the  indorsee,  and  Le  Blanc,  J.  treats  the  abandonment  of  the  lien 
as  evidence  of  such  a  contract.    That  would  not  support  the 

(1)  Moo.  &  Mai.  156.  (3)  12  R.  R.  378  (13  Ea«t, 

(2)  Id  E.  E.  261  (2  M.  &  S.  303). 
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declaration  there,  which  was  indebitatus  assumpsit  for  freight :  bat,      Sanders 
apon  *the  explanation  of  that  case,  jast  suggested  by  Pabke,  B.,    vanzblleb. 
the  allegations  in  the  declaration  would  of  course  be  proved.    In       [  *289] 
Wilson  V.  Kynier  (i)  there  was  a  count  stating  the  facts  specially, 
and  it  was  held  that  a  new  contract  might  be  implied  from  the 
usage  of  the  parties.     So  in  Roberts  v.  Holt  (2)  the  contract  was 
implied  from  the  custom  of  merchants,  which  is  part  of  the  law  of 
the  land.    Moorsom  v.  Kymer  (3)  is  decisive  against  the  plaintiffs. 
It  is  unimportant  that  the  charter-party  there  was  under  seal :  the 
effect  of  the  decision  is  that  the  shipowner,  if  he  gives  up  the  goods 
without  payment,  must  resort  to  the  original  contract  with  the 
shipper,  whether  such  contract  be  under  seal  or  not,  or  whether  it 
be  evidenced  by  a  charter-party  or  by  the  mere  act  of  shipping.    In 
Dougal  v.  Kemble  (4)  an  indorsee  of  a  bill  of  lading,  framed  as  the 
bill  is  here,  was  held  liable  for  freight,  on  the  authority  of  Cock  v. 
Taylor  (5) :  but  both  Best,  Ch.  J.  and  Pabe,  J.  evidently  consider 
that,  if  there  were  a  previous  contract  with  any  other  party,  that 
party  would  be  solely  liable  ;  and  Moorsom  v.  Kymer  (s)  is  explained 
in  that  way.    Bell  v.  Kymer  (6)  was  decided  on  the  authority  of 
Cock  V.    Taylor  (6).     Afterwards,   in   Domett  v.   Beckford{1)j   the 
liability  of  the  original  owner  and  shipper  of  the  goods,  indepen- 
dently of  a  charter-party,   was  established :    and   that  decision 
qualifies,  in  a  great  degree,  the  views  upon  which  some  of  the 
learned  Judges  decided  the  earlier  cases.     Coleman  v.  Lambert  (8) 
shows  that  the  mere  consignment  of  goods  does  not  *make  the       [  *290  ] 
consignee  liable  for  freight  on  receiving  the  goods,  where  there  is 
no  bill  of  lading.     It  is  true,  as  contended  on  the  other  side,  that 
an  indorsee  of  a  bill  of  lading  which  stipulates  for  demurrage  is 
liable  for  demurrage  to  the  shipowner.     The  new  contract  which 
arises  may  be  proved  by  the  terms  of  the  bill ;  the  indorsee  must 
be  understood  as  contracting  in  the  character  of  owner  of  the  goods 
which  he  has  purchased ;  and,  as  owner  of  the  goods,  he  must 
answer  for  the  delay  which  causes  the  demurrage.     That  does  not 
prove  that  he  becomes  primarily  liable  on  the  original  contract  for 
freight  between  the  shipper  and  the  shipowner.     The  only  recent 
authority  for  the  doctrine  that  the  contract  of  shipment  is  adopted 
by  the  indorsee  of  the  bill  of  lading  is  some  of  the  language  in 

(1)  52  B.  E.  812,  813(1  M.  &  S.  157).  (6)  5  Taunt  477  ;  S,  C.  at  N.  P.,  3 

(2)  2  Show.  443.  Camp.  545. 

(3)  2  M.  &  S.  303.  (7)  39  R.  E.  559  (5  B.  &  Ad.  521). 

(4)  28  B.  B.  648  (3  Bing.  383).  (8)  52  B.  B.  811  (5  M.  &  W.  502). 

(5)  12  B.  E.  378  (13  East,  399). 
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Sanders      Small  V.   Moates  (i),  which,  perhaps,  might    properly   be  recon- 
Vanzellkr.   sidered.     *     *     * 

[  291  ]  Then,  as  to  the  form  of  the  verdict.     The  jury  profess  to  leave  to 

the  Court  whether  the  facts  legally  establish  a  contract ;  and,  if 
such  a  contract  be  not  constituted,  then  they  find  that  the  defendant 
did  not  promise.  That  is  perfectly  distinct  and  unambiguous,  if 
the  facts  do  not  raise  the  promise  at  law:  though  possibly,  if  they 
do,  the  defendant  might  insist  on  a  venire  de  novo  for  want  of  a 
positive  finding. 

Sir  W.  W.  Follett,  Solicitor-General,  in  reply.     *     *     * 

Cur.  adv,  vidU 

[  293  ]       TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  questions  in  this  case  arise  upon  a  special  verdict  in  the 
Court  of  Queen's  Bench,  in  an  action  of  indebitatus  assumpsit, 
stating  the  defendant  to  be  indebted  to  the  plaintiffs  for  freight  and 
primage  payable  by  the  defendant  to  the  plaintiffs  for  the  carriage 
and  conveyance  of  certain  goods,  on  board  a  vessel  of  the  plaintiffs, 
from  and  to  divers  places,  at  the  defendant's  request,  and  for  work 
and  labour,  with  the  money  counts  and  account  stated.  There  was 
a  plea  of  Non  assuinpsit ;  and  issue  thereon.  And,  on  the  trial,  the 
facts  were  found  by  the  jury. 

The  jury  found  that  the  plaintiffs,  the  owners  of  the  brig  Oscar, 
on  the  19th  December,  1885,  by  a  memorandum  per  charter  made 
between  them  and  Messrs.  George  Bell  &  Co.,  agreed  that  the  said 
vessel  should  proceed  to  Ibrail  in  the  river  Danube,  and  there  load 
from  the  charterers*  agents  a  full  cargo  of  lawful  merchandise,  and 
therewith  proceed  to  London,  or  some  other  port  therein  named, 
and  deliver  the  same,  on  being  paid  freight,  at  the  rate  of  60^.  per 
ton  for  tallow,  11{.  per  ton  for  unpressed  wool,  &c. :  the  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo,  half  in  cash, 
and  half  by  bills  in  London  at  three  months'  date.  That  the  ship 
received  on  board  a  certain  quantity  of  wool  from  the  agents  of 
Messrs.  Bell  &  Co.,  under  bills  of  lading  dated  26th  August,  18S6, 
by  which  the  goods  were  made  deliverable  to  Messrs.  George  Bell 
[  ^294  ]  *&  Co.,  or  their  assigns,  he  or  they  paying  freight  for  the  said 
goods  as  per  charter-party.  The  special  verdict  then  found  a 
contract  of  sale  between  Messrs.  Bell  &  Co.  and  the  defendant, 
dated  the  16th  July,  1836,  by  which  Bell  &  Co.  sold  to  the 
(1)  35  R.  E.  613  (9  Bing.  574). 
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defendant  the  wools  expected  to  arrive,  and  it  was  agreed  that  the  Sakdebs 
property  should  vest  in  the  defendant  from  the  time  of  the  contract :  vakzkller. 
that  the  bills  of  lading  were  indorsed  and  delivered  by  Messrs.  Bell 
&  Co.  to  the  defendant  on  their  arrival  in  England  ;  and  that  the 
defendant  afterwatds  obtained  possession  of  the  wools  under  the 
bills  of  lading.  There  were  other  facts  found  in  the  special  verdict, 
which  do  not  appear  material  to  the  consideration  of  the  points 
raised  before  us. 

The  Court  of  Queen's  Bench  gave  judgment  for  the  defendant. 
And,  on  the  argument  before  us,  it  was  insisted  by  the  plaintiff  in 
error  that  the  judgment  was  erroneous :  first,  because,  on  the  facts 
found  by  the  jury,  there  was  a  promise  implied  by  law  from  the 
defendant  to  the  plaintiffs  to  pay  the  freight  of  the  goods  at  the 
rate  specified  in  the  charter-party  ;  and,  secondly,  if  there  was  not, 
that  there  was  evidence  of  such  a  contract  to  go  to  the  jury,  and 
that  the  special  verdict  was  defective,  and  that  therefore  there 
should  be  a  venire  de  novo. 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  was  right,  and  that  the  special  verdict  was  not  defective ; 
and  that  the  defendant  is  entitled  to  judgment  in  his  favour.  Such 
facts  as  are  found  by  the  jury  are  found  without  any  ambiguity ; 
and  there  is  no  defect  in  the  verdict  in  that  respect;  and  the 
question  referred  by  the  jury  to  the  Court  is  one  of  law:  viz. 
whether  the  law  would,  upon  these  facts,  imply  a  contract  *by  the  [  ^'2%b  ] 
defendant  with  the  plaintiff  to  pay  the  freight  at  the  rate  specified. 
We  are  satisfied  that  it  would  not,  even  if  this  were  the  case  of  an 
indorsee  of  a  bill  of  lading  which  specified  that  the  goods  were  to  be 
delivered  by  the  shipowner  to  the  consignee  or  his  assigns,  he  or 
they  paying  a  certain  specified  sum  for  freight,  without  any  refer- 
ence to  a  charter-party,  and  the  indorsee  had  received  the  goods 
by  virtue  of  that  bill :  there  would  have  been  no  promise  implied 
by  law,  though  there  would  have  been  evidence  to  warrant  the  jury 
in  finding  that  there  was  such  a  contract ;  and  it  has  been  so  much 
the  practice  for  the  indorsee  of  such  a  bill  of  lading  to  pay  the 
specified  freight,  if  he  accepts  the  goods  under  it,  that  there  is  little 
or  no  doubt  that  the  jury  would,  on  such  a  question,  have  found  in 
favour  of  the  shipowner  if  the  indorsee  received  the  goods  without 
a  disclaimer  of  his  liability  to  the  freight.  But  there  is  no 
anthorit}'  for  saying  that,  under  such  circumstances,  there  is  a 
contract  raised  by  law  to  pay  the  freight  which  another,  viz. 
the  consignor,  has  contracted  with  the  shipowner  to  pay.     Upon 
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r. 
Vanzkller. 


Sakdkrs  principle,  it  cannot  be  contended  that  the  contract  runs  with  the 
property  in  the  goods  and  is  transferred  with  it ;  and  there  is  no 
decision  to  that  effect.  We  do  not  dispute  the  propriety  of  the 
judgment  in  Cock  v.  Taylor  (i),  which  may  be  treated  as  the  origin 
of  questions  of  this  nature ;  but  that  decision  was  merely  that  the 
receipt  of  the  goods  under  the  bill  of  lading  was  evidence  of  a  new 
agreement;  and  it  is  so  spoken  of  by  all  the  Judges.  In  the 
subsequent  case  of  Wilson  v.  Kxnner{2)  the  previous  mode  of  carry- 
[  '296  ]  ing  on  business  between  the  parties  was  held  to  be  evidence  of  *the 
same  nature ;  and  it  was  left  to  the  jury  to  consider  whether  they 
would  imply  a  similar  promise  from  the  former  habits  of  dealing  by 
the  evidence  of  the  defendant  having  obtained  the  goods  under 
orders  from  the  consignee,  but  having  paid  the  freight :  and,  though 
some  of  the  Judges,  particularly  Mr.  Justice  Le  Blanc  in  the 
subsequent  case  of  Moorsom  v.  Kymer{s),  speak  as  if  the  case  of 
Cock  V.  Taylor  (4)  had  decided  that  the  law  would  imply  a  promise, 
it  is  evident  that  the  expression  is  an  inaccurate  one  and  not 
justified  by  the  case  itself.  The  ground  on  which  the  latter  case  is 
distinguished  from  the  former  by  all  the  Judges  except  Lord  Ellbn- 
BOBouoH,  viz.  that  there  was  a  remedy  for  the  same  freight  by  the 
shipowner  against  the  consignee,  cannot  certainly  be  supported. 

We  are  therefore  of  opinion  that  the  law  would  not  imply  any 
contract  in  this  case,  if  the  bill  of  lading  had  made  no  reference  to 
the  charter-party,  but  had  specified  a  certain  sum  of  money  to  be 
payable  for  freight ;  and,  consequently,  that  our  judgment  should 
be  for  the  defendant. 

But  it  is  said  that  the  Court  should  draw  reasonable  inferences 
from  the  facts,  even  on  a  special  verdict ;  and  that,  as  a  matter  of 
fact,  such  a  contract  ought  to  be  inferred. 

We  are  not  prepared  to  say  that  a  jury  would  be  warranted,  on 
the  facts  in  this  case  simply,  to  find  that  there  was  a  contract  by 
the  defendant  to  pay  any  freight ;  because  the  reference  in  the  bill 
of  lading  to  the  charter-party  is,  in  the  opinion  of  some  of  us,  intro- 
[  '297  ]  duced  for  the  purpose  of  keeping  the  charter-party  *unvaried,  and 
preserving  the  lien  for  the  charter-party  freight,  and  not  for  the 
purpose  of  creating  a  new  contract,  viz.  to  deliver  the  goods  in 
each  bill  of  lading  on  the  payment  of  a  freight  for  each  according 
to  the  rate  in  the  charter-party.  But  we  all  agree  that  the  Court 
can  draw  no  inference  that  a  contract  was  made  by  the  defendant 

(1)  12  B.  R.  378  (13  East,  399).       (3)  15  E.  B.  261  (2  M.  &  S.  303). 

(2)  52  B.  B.  812,  813  (1  M.  &  S.  157).    (4)  12  B.  B.  378  (13  Eaat,  399). 
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with  the  plaintiff  to  pay  any  freight  in  consideration  of  the  delivery      sakdsbs 
to  him  of  the  goods  comprised  in  sach  bill  of  lading.  vanzellbr. 

We  are  also  of  opinion  that,  if  the  jury  had  found  such  contract, 
it  wonld  not  support  this  declaration,  which  ought  to  have  been  a 
count  in  special  assumpsit,  or  at  least  itidebitatua  assumpsit  for 
the  freight  for  goods  delivered  to  the  defendant  at  his  request.  If 
the  law  had  been  that  there  was  an  implied  contract,  on  the  ground 
that  the  obligation  to  pay  freight  was  transferred  with  the  goods  to 
the  indorsee,  so  that  he  would  have  been  indebted  for  the  freight, 
this  declaration  would  have  been  proper ;  but  that  is  not  the  law. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


MARTIN  V.  TEMPERLEY  (1).  i843. 

(4  a  B.  298—313 ;  S.  C.  3  G.  &  D.  497 ;  12  L.  J.  a  B.  129 ;  7  Jur.  150.)  ^^' 

By  statute  7  &  8  Oteo.  IV.  c.  Ixxv.  (for  regulating  watermen  and  lighter-  [  ^^  1 
men  on  the  Thames),  and  the  by-laws  ordained  in  pursuance  thereof,  no 
one  besides  freemen,  or  apprentices  to  freemen  or  to  widows  of  freemen,  of 
the  Watermen  and  Lightermen's  Company  (with  certain  exceptions  not 
material),  may  navigate  craft  on  the  river  for  hire  within  the  limits  of  the 
Act,  under  a  penalty ;  but  any  persons  may  keep  and  use  craft  for  carrying 
their  own  goods  by  their  servants,  being  such  freemen  or  apprentices :  and 
on  board  of  every  barge,  &c.,  there  must  be  at  least  one  able  and  skilful 
man  authorized  by  law  to  navigate.  There  are  about  6,000  freemen  and 
apprentices. 

The  owner  of  a  barge  hired  two  qualified  persons  to  navigate  it  within 
the  limits;  and,  by  their  negligent  management  of  the  barge,  another 
vessel  was  injured. 

Held,  that  the  owner  of  the  barge  was  liable  to  a  civil  action  for  the 
mischief. 

And  that  it  made  no  difference  whether  the  navigators  were  hired  for  the 
job  or  by  time. 

Thb  declaration  stated  that,  whereas  plaintiff,  on  <bc.,  before  and 
at  the  time  of  the  grievance  hereinafter  mentioned,  was  lawfully 
possessed  of  a  certain  boat  of  great  value,  to  wit  <bc.  then  lawfully 
being  in  the  river  Thames  ;  and  defendant  was  also  then  possessed 
of  two  barges  in  the  same  river,  and  then  had  the  care,  direction 
and  management  of  the  same:  yet  defendant,  not  regarding  his 
duty  in  that  behalf,  whilst  the  said  boat  of  plaintiff  so  was  in  the 
river  Thames  aforesaid,  to  wit  on  &c.,  took  so  little  and  such  bad 
care  of,  and  so  carelessly,  negligently  and  improperly  managed, 
governed  and  directed,  his  said  barges,  that  one  of  them,  by 
and  through  the  carelessness,  misdirection  and  mismanagement, 
(1)  The  Ouy  Mannering  (1882)  7  P.  Div.  132. 
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Martin  negligence  and  improper  conduct,  of  defendant  and  his  servants 
Temperley.  in  that  behalf,  then  with  great  force  and  violence  ran  foul  of  and 
struck  against  the  said  boat  or  vessel  of  plainti£f,  and  thereby  then 
greatly  broke,  damaged  and  injured  the  same  :  and  by  means  of 
the  premises  the  said  boat  of  plaintiff  then  became  and  was  filled 
with  water,  and  sunk  in  the  said  river :  and  thereby  divers  goods 
and  chattels,  to  wit  &c.  (special  damage  from  the  loss  of  goods  on 
board,  expense  of  repairs  and  deprivation  of  the  use  of  the  vessel, 
and  other  expenses  in  respect  of  goods  on  board,  and  of  the  vessel). 

[  299  ]  Pleas.     1 .  Not  guilty.     2.  That  defendant  had  not,  at  the  time  of 

the  committing  &c.,  the  care,  direction  or  management  of  the  two 
vessels  or  barges,  or  either  of  them:  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  Hilary  Term,  1842,  it  appeared  that  the  defendant  had  hired 
by  the  year  the  two  barges  mentioned  in  the  declaration  from  one 
Covington,  who  was  the  owner  of  the  barges  and  a  freeman  of  the 
Company  of  Watermen  and  Lightermen,  incorporated  by  stat.  7  &  8 
Geo.  IV.  c.  Ixxv.  (1),  s.  4 :  that  it  was  usual  to  hire  barges  in  this 
manner:  and  that  the  barges  so  hired  were  entirely  under  the 
control  of  the  persons  hiring  them.  The  accident  occurred  within 
the  limits  named  in  the  title  of  the  Act,  and  was  occasioned  by  the 
two  barges,  which  at  the  time  were  lashed  together,  coming  into 
collision  with  the  plaintiff's  boat.  The  barges  were  at  that  time 
under  the  management  of  two  men  named  Wickings  and  Martin. 
Martin  was  a  freeman  of  the  Company  of  Watermen  and  Lighter- 
men ;  and  Wickings  was  an  apprentice  to  his  own  brother,  Joseph 
Richard  Wickings.  J.  R.  Wickings  was  a  freeman  of  the  Company, 
and  foreman  to  the  defendant  :  he  was  paid  by  the  defendant 
weekly ;  and  he  had  let  out  himself  and  his  apprentice,  by  the 
week.  He  hired  Martin  for  the  particular  job,  and  was  also  paid 
by  the  defendant  for  what  Wickings  the  apprentice  did,  by  the 
job.  The  defendant's  counsel  contended  that  the  defendant  was 
not  liable  for  the  damage,  inasmuch  as  he  was  bound  to  employ  only 

[  ♦300  ]  persons  authorized  to  navigate,  under  stat.  *7  &  8  Geo.  IV.  c.  Ixxv. 
s.  37.  A  copy  of  the  by-laws,  made  under  sect.  67  of  the  statute, 
was  put  in  :  by  the  25th  of  which  it  was  ordained  that,  during 
all  the  time  that  any  barge,  &c.,  should  be  navigating  or  passing 

(1)  Local  and  personal,  public :  *'for      between  Yantlet  Creek  and  Windsor." 
the  better  regulation  of  the  watermen      Printed  in  the  statutes  at  large, 
and  lightermen  on  the  river  Thames, 
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along  the  river  within  the  limits,  one  able  and  skilful  man,  Mabtin 
authorised  by  law,  should  be  constantly  on  board  the  same,  for  the  tempkrley. 
navigation  and  management  thereof :  and,  if  the  owner  or  owners 
of  any  such  barge,  &c.,  should  permit  or  suffer  the  same  to  pass ' 
along  any  part  of  the  limits  aforesaid  without  having  at  least  one 
such  able  or  skilful  man  or  other  person,  authorized  as  aforesaid, 
to  navigate  the  same,  he  or  they,  or  any  of  them,  should  forfeit  for 
every  such  offence  408. :  and,  if  the  person  or  persons  on  board 
should  quit  or  leave  the  barge,  <bc.,  at  any  time  during  the  naviga- 
tion or  passage  through  the  limits,  he  or  they  should  forfeit  and 
pay  for  every  such  offence  40«. ;  and  it  should  be  lawful  for  any 
harbour  master  and  his  assistants  to  remove  the  said  barge,  &c. ; 
and  the  charges  and  expenses  thereof  respectively  should  be  paid 
by  the  owner  or  owners  or  master  thereof.  It  appeared  that  there 
were  about  six  thousand  freemen  and  apprentices.  The  jury  being 
of  opinion  that  negligence  was  proved,  the  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  for  a  non- 
suit, or  a  verdict  for  the  defendant  on  the  second  plea.  In  Easter 
Term,  1842,  Richards  obtained  a  rule  nisi  for  a  nonbuit  or  verdict 
for  defendant,  or  for  a  new  trial. 

TJiesiger  and  Bovill  now  showed  cause : 

The  question  is  whether  the  persons  navigating  were  the  servants 
of  the  defendant:  if  they  were,  the  maxim  respondeat  superior 
applies.  The  defendant  was  the  owner  of  the  barges,  under  his 
contract  with  Covington.  But  it  is  *said  that,  as  the  defendant  [  *soi  ] 
was  obliged  to  employ  the  freemen  or  apprentices  of  the  Company 
of  Watermen  and  Lightermen,  under  sect.  37  of  stat.  7  &  8 
Geo.  IV.  c.  Ixxv.,  the  persons  so  employed  were  not  his  servants. 
By  that  section,  '*  if  any  person,  not  being  a  freeman  of  the  said 
Company,  or  an  apprentice  to  a  freeman  or  to  the  widow  of  a 
freeman  of  the  said  Company,  (except  as  hereinafter  is  mentioned  (i),) 
shall  at  any  time  act  as  a  waterman  or  lighterman,  or  ply,  or  work 
or  navigate,  or  cause  to  be  worked  or  navigated,  any  wherry, 
lighter,  or  other  craft,  upon  the  said  river,  from  or  to  any  place  or 
places,  or  ship  or  vessel,  within  the  limits  of  this  Act,  for  hire  or 
gain  (except  as  hereinafter  is  mentioned,)  every  such  person  shall 
forfeit  and  pay  for  every  such  offence  any  sum  not  exceeding  10/.'* 
Sect.  102  enacts  ''  that  nothing  in  this  Act  contained  shall  pre- 
vent any  person  or  persons  from  keeping,  and  using  and  rowing 
(1)  The  exception  did  not  arise  in  the  present  case. 
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Martin  by  their  servants,  any  lighter  or  lighters,  or  other  large  craft  for 
Trmprrley.  carrying  their  own  goods,  provided  sach  servants  be  freemen,  or 
apprentices  to  freemen,  or  to  the  widows  of  freemen  of  the  said 
Company."  Sect.  108  enacts  "that  if  such  person  or  persons 
shall  carry  or  cause  to  be  carried  in  his  or  their  lighter  or  lighters, 
or  other  large  craft,  any  passenger  or  passengers  for  hire,  or  any 
goods,  wares,  or  merchandises  for  hire,  or  otherwise  than  their  own 
as  aforesaid,  or  shall  row  in  or  navigate,  or  permit  or  suffer  any 
person  or  persons  to  row  in,  navigate,  or  work  any  such  vessel  or 
vessels,  who  is  not  a  freeman,  or  an  apprentice  to  a  freeman,  or  to 
a  widow  of  a  freeman  of  the  said  Company,  he  and  they  shall  for 

[  '302  ]  any  such  offence  forfeit  and  pay  any  sum  *of  money  not  exceeding 
102."  It  is  clear,  even  from  the  language  of  sect.  102,  that  the 
persons  employed  are  the  servants  of  the  employers,  though  they 
must  be  taken  from  a  particular  class.  [They  cited  Randhson  v. 
Mwray  (i),  Milligan  v.  Wedge  (2),  Qvxinnan  v.  Burnett  (3),  Laugher 
V.  Pointer  {4)^  Kapson  v.  Cubitt  (6),  Bush  v.  Steinnian  (6).] 

[  305  ]  R.  V.  Richards  and  Peacock,  contrd  : 

The  enactments  of  stat.  7  &  8  Geo.  IV.  c.  Ixxv.  had  in  view  the 
security  of  the  navigation  on  the  river  Thames ;  and  they  take  the 
discretion  out  of  the  hands  of  parties  employing  navigators  duly 
qualified.  Here,  therefore,  is  no  contract  of  master  and  servant,  in 
the  proper  sense  of  the  words.  And,  further,  the  hiring  is  for  the 
[  •306  ]  particular  job  ;  *and  it  places  the  persons  hired  in  an  employment 
as  independent  as  that  of  a  postilion  hired  to  drive  to  a  given 
place.  The  postilion,  if  required,  would  probably  drive  on  a  part 
of  the  road  pointed  out  by  the  person  hiring ;  but  he  would  not  be 
bound  to  do  it.  So,  here,  the  navigators  would  not  be  bound  to 
obey  the  defendant's  particular  directions  as  to  the  manner  of 
navigating,  though  probably  they  would  in  general  do  so.  [In 
addition  to  the  cases  cited  by  the  plaintiff  they  referred  to  The 
Maria  (7),  Lucey  v.  Ingram  (s)  and  Carruthers  v.  Sydebotham  (9).] 

[  308  ]        Lord  Dbnman,  Ch.  J. : 

It  is  quite  clear  that  the  defendant  is  the  party  liable.     In  the 

(1)  47  R.  R.  513  (8  Ad.  &  El.  109).  (5)  60  R  B.  873  (9  M.  &  W.  710). 

(2)  54  R.  R.  677  (12  Ad.  &  El.  737).  (6)  1  Bos.  &  P.  404. 

(3)  55  R.  R.  717  (6  M.  &  W.  499).  (7)  1  W.  Rob.  Adm.  R.  95.  106,  107. 
See  M'Laughlin  v.  Pryor,  4  Man.  &  G.  (8)  55  R.  R.  621  (6  M.  &  W.  302). 
48.  (9)  16  R.  R.  392  (4  M.  &  S.  77). 

(4)  29  R.  R.  319  (6  B.  &  0.  547). 
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first  place,  every  man  is  liable  for  the  misconduct  of  his  servants  :      Martin 

and,  in  the  second,  the  men  here  midoubtedly  were  the  servants  of   temperley. 

the  defendant ;  and  men  so  employed  are  even  called  servants  in 

stat.  7  &  8  Geo.  lY.  c.  Ixxv.  s.  102.     But  a  question  is  made, 

whether  the  limitation  of  the  defendant's  power  of  choice  deprived 

the  party  injured  of  the  remedy  against  him.    I  cannot  think  it 

can  be  reasonably  contended  that  it  does :  the  inconvenience  would 

be  enormous.    Mr.  BaviU's  argument  on  the  statute  respecting 

apprentices  bears  very  strongly  on  the  point.    Before  the  repeal  of 

that  statute,  persons  could  not  be  employed  in  trades  without 

having  been  apprenticed :  the  selection  therefore  was  limited  just 

as  much  as  here.     Sect.  89  of  stat.  7  &  8  Geo.  IV.  c.  Ixxv.  makes 

an  unskilful  navigator  liable,  to  the  amount  of  61.,  for  the  mischief 

he  may  do ;  but  he  is  not  touched  in  this  respect  by  any  other 

provision  of  the  Act.     The  decision  of  Dr.  Lpshinoton  in  The 

Maria  (i)  cannot  be  applied  to  this  case.     Dr.  Lushinoton  must  be 

understood  as  assuming  that  the  master  was  there  bound  to  take 

the  first  licensisd  pilot  who  offered  himself.     He  clearly  considers 

that,  *under  sect.  6  of  the  Newcastle  Pilot  Act,  41  Geo.  III.  (U.  K.)       [  *809  ] 

c.  Ixxxvi.,  the  master  of  the  ship,  being  foreign,  was  bound  to  take 

the  pilot  on  board,  without  any  power  of  selection ;  and  indeed  in 

the  case  of  a  foreign  vessel  in  a  strange  port  there  could  seldom  be 

any  ground  for  preferring  one  pilot  to  another,  and  therefore  little 

practical  power  of  selection,  even  if  two  or  three  offered  themselves 

at  the  same  time.     The  rule  of  respondeat  superior  is  not  impeached : 

the  only  question  is  who  is  the  superior.     Under  stat.  6  Geo.  IV. 

c.  125,  the  authority  of  the  master  is  absolutely  superseded  by  that 

of  the  pilot.    MiUigan  v.  Wedge  (2)  has  been  fairly  pressed  upon 

us :  but  the  distinction  between  that  case  and  the  present  is  clear. 

The  drover  there  was  pursuing  a  separate  trade :   to  drive  the 

bullocks  was  no  part  of  the  butcher's  business;  he  had  only  to 

select  the  Ucensed  drover,  who  was  the  person  that  set  in  motion 

the  servant  whose  negligent  driving  did  the  mischief ;   and  the 

owner  of  the  bullock  had  no  longer  any  control  over  it.    In  the 

present  case  it  was  otherwise ;  and  therefore  our  decision  here  is 

not  inconsistent  with  that  in  MiUigan  v.  Wedge  (2). 

Patteson,  J. : 

I  am  of  the  same  opinion.    The  first  question  is,  whether  the 
relation  of  master  and  servant  existed  between  the  defendant  and 

(1)  1  W.  Bob.  Adm.  E.  95.  (2)  54  E.  E.  677  (12  Ad.  &  EI.  737). 
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Martin  those  managing  his  barges ;  and  next,  if  it  did,  whether  there  be 
Tkmperlby.  fti^y  thing  in  stat.  7  &  8  Geo.  IV.  c.  Ixxv.  that  prevents  the  legal 
consequences  following  from  such  a  relation.  On  the  part  of  the 
defendant  it  is  argued,  without  reference  to  the  statute,  that  this 
[  *3io  ]  is  the  case,  not  of  master  and  servant,  *but  of  an  independent  con- 
tract to  perform  the  work,  as  in  MiUigan  v.  Wedge  (i)  and  Quarman 
V.  Burnett  (2).  But  that  is  clearly  erroneous.  Independently  of 
the  Act,  the  men  navigating  the  barges  would  clearly  be  the  defen- 
dant's servants.  If  the  defendant,  being  at  liberty  to  employ  whom 
he  pleased,  engaged  persons  to  manage  his  barges  on  the  Thames, 
I  cannot  see  how  it  is  possible  to  contend  that  they  were  not  his 
servants  as  much  as  a  man  whom  he  might  employ  to  drive  his 
carriage.  Where,  indeed,  a  man  hires  another  man's  servant  from 
him,  though  such  servant  be  employed  to  drive  where  the  person 
hiring  pleases,  it  has  been  held  in  Quarnian  v.  Burnett  (2)  that  the 
servant  so  hired  is  not  the  servant  of  the  person  so  hiring.  That 
case  certainly  carried  the  exception  a  great  way:  but  there  the 
servant  hired  was  ordinarily  in  the  employment  of  the  person  from 
whom  he  was  hired,  and  who  let  horses  along  with  the  driver. 
That  case  is  not  like  the  present.  The  second  question,  then,  is  as 
to  the  effect  of  stat.  7  &  8  Geo.  lY.  c.  Ixxv.  That  indeed  confined 
the  defendant  to  employing  as  his  servants  only  individuals  of  a 
particular  class.  It  narrowed  the  number  of  persons  from  whom 
he  could  select.  But  that  is  very  different  from  the  state  of  things 
created  by  the  Pilot  Act,  where  a  party  must  take  the  first  pilot  who 
offers  himself.  Here  the  defendant  had  the  power  of  selection, 
though  from  a  limited  number :  and  no  case  has  gone  so  far  as  to 
decide  that  the  person  hired  ceases  to  be  the  servant  of  the  person 
hiring  if  he  is  necessarily  selected  from  a  number,  though  limited. 
I  was  much  struck  with  the  argument  deduced  from  the  old  statute 
[  •311  ]  of  apprenticeship.  According  to  the  doctrine  *contended  for  on  the 
part  of  the  defendant,  it  would  hardly  have  been  possible,  while 
that  Act  was  in  force,  to  employ  a  man  as  a  servant.  I  do  not  put 
the  case  on  the  largeness  of  the  number  from  which  the  selection 
may  here  be  made :  the  principle  seems  to  me  the  same  whether 
the  number  be  five  hundred  or  five  thousand.  If  there  be  a  power 
of  selection,  and  not,  as  in  the  Pilot  Act,  a  provision  preventing 
any  choice,  the  person  hired  is  the  servant  of  the  person  hiring. 
At  first  I  felt  the  difficulty  raised  by  Ijucey  v.  Ingram  (a).    That  case 

(1)  54  B.  B.  677  (12  Ad.  &  El.  737).  (3)  55  B.  B.  621  (6  M.  &  W.  302). 

(2)  00  B.  B.  717  (6  M.  &  W.  499). 
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however  was  decided  on  the  words  of  the  Pilot  Act,  6  Geo.  IV.  Maktin 
c.  125.  It  is  true  that  the  defendant  there  came  within  the  xehpbklbt. 
exemption  of  sect.  63  of  the  Act,  and  was  not  obliged  to  take  a 
pilot.  But  the  pilot,  under  sect.  72,  was  compelled  to  act  when 
called  upon :  and  the  Court  rested  their  decision  on  the  precise 
words  of  sect.  55,  which  "  exempts  the  owner  from  responsibility  in 
respect  of  accidents  happening  by  reason  of  the  default  of  any  pilot, 
acting  under  or  in  pursuance  of  the  provisions  of  the  Act "  (i) ;  and 
they  held  that  the  pilot  was  so  acting,  whether  the  owner  was  com- 
pelled to  employ  him  or  not.  And  they  conclude  as  follows.  ''  The 
case  before  us  is  clearly  within  the  words  of  the  exempting  clause ; 
and  we  must  therefore  hold  it  to  be  within  its  spirit  and  meaning, 
unless  (which  is  not  the  case)  some  manifest  inconvenience  or 
inconsistency  should  result  from  our  so  doing.'*  The  decision,  so 
explained,  is  inapplicable  to  the  present  question. 

COLBUDOB,  J.  : 

Though  this  case  has  been  argued  at  some  length  and  with  much 
ingenuity,  the  point  is  not  *difl5cult.  The  question  is,  were  the  [  •»i2  ] 
defendant  and  the  persons  employed  by  him  master  and  servants  ? 
If  they  were,  the  general  principle  applies.  And  the  tests  leave  no 
doubt  that  they  were.  First,  the  men  were  selected  by  the  defen- 
dant :  secondly,  they  were  paid  by  him :  thirdly,  they  were  doing  , 
his  work  :  fourthly,  they  were  under  his  control ;  that  is,  in  doing 
the  work  in  the  ordinary  way.  It  is  said  that  a  difference  arises 
where  the  workman  is  paid  so  much  for  doing  the  whole  job.  But 
the  defendant  might  pay  either  for  a  given  time  or  a  given  work ; 
and  the  men  here  were  as  much  under  the  defendant's  control  as  a 
gentleman's  coachman  is  under  that  of  his  master.  The  master 
cannot  order  the  coachman  to  do  an  illegal  act,  as  to  drive  furiously, 
or  on  the  wrong  side.  But,  subject  to  that,  the  master  has  the 
control  over  the  coachman.  So  here  the  defendant  had  the  control 
over  the  persons  navigating  the  barge,  subject  to  the  rules  of  the 
river.  They  are,  practically,  selected  by  him.  Suppose  the  owner 
of  a  barge,  seeing  a  number  of  watermen  on  the  side  of  the  river, 
chose  to  hire  one  who  was  incompetent :  would  not  he  have  made 
the  selection?  Then,  if  the  men  here  were  the  defendant's 
servants,  on  what  grounds  is  the  defence  put  ?  On  two  only.  First, 
that  the  defendant  was  bound  to  select  from  a  particular  class: 
secondly,  that  he  was  not  allowed  to  do  the  work  for  himself.  But 
(1)  55  R.  E.  621  (6  M.  &  W.  316). 
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Martin  neither  of  these  grounds  is  sufficient.  As  to  the  first,  it  is  true 
Tbmpkrley.  that  the  defendant  was  bound  to  select  from  a  class  ;  and  so  we  all 
practically  are  limited  by  the  necessity  of  choosing  persons  of  skill 
and  fitness ;  but,  if  we  can  choose  from  a  class,  whether  large  or 
small,  our  contract  places  us  in  the  situation  of  a  party  responsible 
[  'SIS  ]  for  the  acts  of  those  whom  he  does  choose.  And,  as  to  ♦the  defen- 
dant not  being  able  to  do  the  work  for  himself,  the  law,  for  the 
public  safety,  imposes  a  qualification,  and  makes  the  apprenticeship 
a  test  of  fitness.  Though  the  defendant  was  obliged  to  employ  one 
qualified  person,  he  still  made  those  whom  he  did  employ  his 
servants  by  the  contract.    Both  grounds  of  defence  therefore  fail. 

Rule  discharged  (l). 


1843.  MARY    LANE  v.   GOODWIN. 

Feb.  4. 
(4  Q.  B.  361—366 ;  S.  C.  3  G.  &  D.  610 ;  12  L.  J.  Q.  B.  164 ;  7  Jur.  372.) 

*-         ^  A  licence  under  which  marriage  lias  been  solemnized,  and  in  which  one 

of  the  parties  is  described  by  a  name  wholly  different  from  his  own,  is  not 
void  by  the  misdescription. 

Semble  (per  Pattbson,  J.),  that  it  would  be  void  if  the  name  of  one 
person  had  been  inserted  with  a  fraudulent  intention  that  the  licence 
should  be  used  by  another. 

Trovbr  for  cider,  apples,  casks,  &c.  Fleas :  1.  Not  guilty. 
2.  Plaintiff  not  possessed  Sec.  8.  Leave  and  licence.  Bepiication 
to  pleas  1  and  2,  Similiter ;  to  plea  3,  De  injuria.  Issue  thereon. 
On  the  trial,  before  Fatteson,  J.,  at  the  Gloucestershire  Spring 
Assizes,  1842,  the  material  facts  proved  were  as  follows. 

The  goods  were  conveyed  to  the  defendant  by  bill  of  sale  (July 
29th,  1841)  from  George  Budman,  with  whom  the  plaintiff  was 
living  as  his  wife.  Afterwards  the  plaintiff  preferred  a  charge  of 
bigamy  against  Budman,  alleging  that,  when  he  married  her,  he 
was  already  married  to  one  Mary  Tibbells,  then  living.  On  the 
making  of  this  charge  the  defendant  took  possession  of  the  goods. 
[  *362  ]  The  ^plaintiff,  as  a  feme  sole,  laid  claim  to  them  as  her  own  ;  but 
defendant  sold  them  and  converted  the  proceeds.  In  1814,  Bud- 
man  was  taken  into  custody  at  the  instance  of  the  parish  ofScers  of 
Stanford  in  the  Yale,  Berkshire,  as  the  reputed  father  of  a  child  of 
which  Mary  Tibbells  was  pregnant,  and  was  married  to  her  by 
licence.  He  gave  his  name  as  George  Neate  at  the  times  of  the 
apprehension  and  marriage,  and  was  named  so  in  the  licence,  but 

(1)  Wightman,  J.  was  absent. 
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had  never  gone  by  that  name  before  (i).    It  was  objected,  on  the        lane 
trial,  that  the  licence  was  invalid  on  this  account,  and  the  marriage     Goodwin. 
null;    and  Rex  v.   Tibshelf  (2)    was  cited.     Pattbson,  J.,  on  the 
authority  of  Cope  v.  Burt{s),  overruled  the  objection;    and  the 
plaintiff  had  a  verdict.     In  Easter  Term,  1842,  a  rule  uiai  was 
obtained  for  a  new  trial.    The  Court  now  called  upon 

Greaves,  in  support  of  the  rule : 

The  authority  of  Cope  v.  Burt  (3)  need  not  be  disputed ;  but  it 
differs  from  this  case.  The  wife  there  had  been  known  for  several 
years  by  the  name  under  which  she  was  married ;  and  Sir  W. 
Scott,  in  the  Consistory  Court,  gave  that  as  a  reason  for  his 
judgment  in  favour  of  the  marriage.  That  reason  prevailed  also 
in  Rex  v.  Burton-upon-Trent  (4),  a  case  of  marriage  by  licence,  and 
would  be  recognised  (as  appears  from  Rex  v.  Tibshelf  (2))  in  the 
case  of  a  marriage  by  banns.  But  here  it  did  not  appear  that 
Rudman  had  ever  passed  by  the  name  of  Neate  *before  the  [  '363  ] 
occasion  on  which  the  marriage  took  place.  Banns  would  have 
been  void  under  the  same  circumstances;  and  there  is  no  dis- 
tinction, on  this  point,  between  banns  and  a  licence.  These  are 
the  only  legal  modes  by  which  an  intended  celebration  of  marriage 
in  facie  ecclesi^e  is  to  be  made  known ;  the  latter  mode  (though 
once  questioned)  having  been  established,  at  the  time  of  the 
Reformation,  by  stat.  25  Hen.  VIII.  c.  21,  s.  8,  2  Burn's  Ecc. 
Law,  462  e  (5),  tit.  Marriage,  IV.  1  (6).  Licences  are  the  substitute 
for  banns,  and  should  fulfil  the  same  purpose ;  they  ought,  there- 
fore, to  have  the  same  requisites  as  to  description  of  parties.  If 
an  untrue  name  be  inserted  in  the  licence,  it  may  be  impossible  to 
ascertain  that  the  conditions  of  Canon  108  (7)  have  been  fulfilled  in 
obtaining  it.  By  the  Constitutions  of  1597,  referred  to  by  Gibson 
in  a  note  to  that  Canon  (s),  when  a  licence  is  obtained,  the  true 
names  of  parents  or  guardians  consenting  must  be  given  to  the 
Judge  on  oath,  if  they  do  not  themselves  appear :  much  more 
ought  the  names  of  the  principal  parties  to  be  truly  stated  in  the 
licence.  By  suppressing  the  true  names,  a  licence  might  be  obtained 

(1)  The  first  wife  said,  on  the  trial :  (4)  16  R.  B.  350  (3  M.  &  S.  537). 
"  I  never  heard  the  name  of  Neate  till  (5)  9th  ed.  by  £.  Phillimore. 

we  married  :  I  knew  him  only  by  the  (6)  Or  eaves  also  referred  to  1  Gibs, 

name  of  George."  Cod.  tit.  xzii.  c.  6,  pp.  424,  425,  and 

(2)  1  B.  &  Ad.  190.  425,  note  x  (2nd  ed.). 

(3)  1  PhiU.  Ecc  Bep.  224.   8.  C,  in  (7)  1  Gibs.  Cod.  428. 
the  Consistory  Court,  1  Hag.  Consist.  (8)  1  Gibs.  428,  note  (a). 
Ca.  434. 
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Goodwin,  from  time  to  time  been  made  for  the  registration  of  marriages, 
Canon  70  (i),  stats.  26  Geo.  II.  c.  33,  s.  15,  4  Geo.  IV.  c.  76,  s.  28, 
and  other  Acts,  show  the  importance  of  enforcing,  in  the  case  of 
marriage  by  licence,  a  correct  insertion  of  names  in  the  licence. 
[  ♦364  ]  The  party  signing  an  untrue  name  in  the  register  *mu8t  have 
committed  a  felony  :  stat.  4  Geo.  IV.  c.  76,  s.  29.  It  is  not  neces- 
sary that  a  fraud  should  have  been  practised  on  one  of  the  parties 
to  the  marriage,  if,  in  effect,  a  fraud  on  the  law  has  been  committed: 
this  has  been  held  in  the  case  of  banns :  Wakefield  v.  Wakefield  (2), 
Rex  V.  Tihshelfi^).  In  Rex  v.  Beck  {4,)  Lee,  Ch.  J.  held  that  the 
unauthorised  insertion  of  the  name  of  a  parish,  as  one  of  those 
in  which  the  marriage  might  be  solemnized,  did  not  make  the 
licence  void,  because  ''  the  place  is  not  of  the  essence  of  a  licence: " 
it  may  be  inferred  that,  in  bis  opinion,  falsification  of  an  essential 
particular  would  have  avoided  it.  In  Rex  v.  Burton-upon-Trentis) 
the  marriage  was  held  good,  because  the  name  in  the  licence  was 
that  which  the  husband  had  acquired  by  reputation :  and  Lord 
Ellbnborouoh  laid  it  down  that,  if  the  name  had  been  assumed 
in  order  to  practise  a  fraud  upon  the  woman,  the  Court  would  not 
have  given  effect  to  such  a  purpose ;  but  he  did  not  say  that,  in  the 
absence  of  such  fraudulent  purpose,  the  licence,  though  in  a  name 
not  acquired  by  reputation,  would  have  been  good.  When  a  party's 
name  is  essential,  the  act  done  under  it  is  valid  only  where  the  name 
has  been  adopted  in  certain  modes  known  to  the  law :  Co.  Litt.  3  a; 
Com.  Dig.  Abatement  (E.  18),  (E.  19),  (F.  18);  Fait  (E.  8). 

(Lord  Denman,  Ch.  J. :  Is  Cockbum  v.  Oamault  (6)  materially 
distinguishable  from  this  case  ?) 

There  is  no  distinct  report  of  that  decision  ;  it  seems  to  have  pro- 
ceeded on  a  peculiar  state  of  facts,  and  is  observed  upon,  in  the 
[  *365  ]       *argument  of  Cope  v.  Burt  (7),  as  a  case  not  of  conclusive  authority 
on  the  general  point  now  in  question. 

Erie  and  W.  J.  Alexander^  in  opposition  to  the  rule,  were  not 
heard. 

(1)  3    Bum,     Ecc.    L.    460:    tit.  (6)  Cited  in  Cope  v.  Burt,  I  Hag. 
Register  Book,  I.  Consist.   Ca.  436,  437,    438,    and    1 

(2)  1  Hag.  Consist.  Ca.  394,  401.  PbUl.  Ecc.  Rep.  228,  231. 

(3)  1  B.  &  Ad.  190.  (7)  1  Hag.  Consist.  Ca,  434 ;  1  Plull. 

(4)  2  Stra.  1160.  Ecc.  Rep.  224. 

(5)  16  R.  R.  350  (3  M.  &  S.  537). 
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There  is  no  authority  for  the  general  proposition  that  a  marriage  Goodwin. 
licence  is  made  absolutely  void  by  a  mistake  in  the  name  of  one 
party.  The  reason  for  which  banns  are  held  invalid  on  this 
account  does  not  extend  to  licences.  There  might  perhaps  be 
reasons  for  making  the  rule  as  to  banns  extend  to  licences: 
mischiefs  may  result  from  fraud,  as  Mr,  Qreaves  has  ingeniously 
pointed  out.  But  the  protection  given  by  the  one  is  of  a  different 
kind  from  that  afforded  by  the  other.  No  fraud  is  suggested  here  : 
and  although  Cope  v.  Burt  (i)  does  not  entirely  agree  in  circum- 
stances with  the  present  case,  yet  the  language  used  by  Lord 
Stowell  in  that  case,  in  the  Consistory  Court,  shows  the  pre- 
vailing opinion  in  the  Ecclesiastical  Courts  as  to  the  distinction 
between  banns  and  licence :  and  my  brother  Fatteson,  on  enquiry, 
finds  the  existence  of  that  opinion  confirmed. 

Patteson,  J. : 

I  acted  on  the  authority  of  Cope  v.  Burt  (i)  at  the  trial,  though 
without  having  the  case  itself  before  me.  I  have  enquired  as  to 
the  opinion  of  the  Ecclesiastical  Courts  on  this  subject,  and  find 
that  Cope  v.  Burt  (i)  and  Cockbum  v.  Oarnault  (2)  have  always  been 
considered  decisive  authorities  there.  The  ^distinction  between  [  *866  ] 
banns  and  licences  is  clear:  and,  although  perhaps,  if  a  licence 
were  obtained  for  one  person  with  the  intention  that  it  should  be 
used  for  another,  such  a  licence  might  not  be  valid,  that  is  not  the 
case  here :  and  the  objection  cannot  prevail. 

COLBBIDOB,  J.  : 

The  rule  on  this  subject  does  not  rest  merely  on  the  decisions  in 
Cope  V.  Burt  (i)  and  Cockbum  v.  Oarnault  (3),  but  on  the  opinion 
entertained  in  the  Ecclesiastical  Courts  since  the  latter  decision, 
which  is  thus  expressed  by  Lord  Stowbll  :  *'  I  had  considered  this 
point  to  be  so  much  res  adjudicata,  under  the  authority  of  the  case 
which  has  been  cited,  that  it  was  not  without  surprise  that  I  received 
this  libel."  And  he  adds  a  reason  for  the  decision :  "  The  Judge  took 
the  distinction  between  banns  and  licence,  which  has  been  noticed 
in  the  argument, — that,  in  publication  by  banns,  it  is  essentially 
necessary  that  the  publication  should  be  in  the  true  name,  as  it 

(1)  I   Hag.    Consist    Ca.    434 ;    1      438 ;  1  PhiU.  Ecc.  Bep.  228. 

FhilL  Ecc  Bep.  224.  (3)  1  Hag.  Consist.  Ca.  436;  1  PhiU. 

(2)  1  Hag.  Consist  Ca.  436,   437,      Ecc.  Bep.  228,  231. 
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would  otherwise  be  defective  in  substance,  and  no  one  would  be  put 
on  their  guard  by  such  publication ;  whilst  a  licence  is  not  of  the 
same  notoriety,  but  is  granted  by  the  Ordinary,  on  the  evidence 
which  he  is  content  to  receive, — the  oath  of  the  party,  as  required 
by  the  canons  of  the  Church." 

Rule  discharged  (i). 


18*8.       DOE  D.  GEORGE  WYNDHAM,  EARL  of  EGREMONT 

Feb.  7,  8,  9. 


[406] 


V.  GRAZEBROOK. 

(4  Q.  B.  406—416;  S.  C.  3  G.  &  D.  334;  12  L.  J.  a  B.  221 ;  7  Jur.  530.) 

Lessor  of  plaintiff  in  ejectment  claimed  as  remainderman  in  tail.  To 
establish  the  pedigree,  he  proved  cohabitation  and  reputation  of  marriage 
between  his  alleged  father  and  mother.  He  also  produced  a  parish  register 
signed  by  them,  stating  the  performance  of  a  marriage  ceremony  between 
them  at  a  private  house ;  and  the  Archbishop's  fiat  for  a  special  licence, 
with  the  affidavit  upon  which  iAiefiat  was  obtained.  No  search  had  been 
made  for  the  licence ;  and  it  appeared  that  there  was  no  regular  place  of 
custody  for  such  licences :  Held,  that  the  affidavit,  fiat  and  register  were 
admissible  evidence,  without  production  of  the  licence,  to  confirm  the 
evidence  of  cohabitation  and  reputation,  and  as  showing  that  parties 
bearing  the  names  of  the  alleged  father  and  mother  had  been  engaged  in 
taking  measures  for  contracting  a  marriage. 

Lessor  of  plaintiff,  as  part  of  his  case,  proved  that  defendant,  and  those 
through  whom  he  claimed,  for  more  than  twenty  years  before  the  action 
brought  (the  action  being  brought  within  twenty  years  of  the  accruing 
of  the  title  of  lessor  of  plaintiff),  held  under  a  lease  granted  by  a  tenant  for 
life  (2)  under  the  same  settlement  which  created  the  estate  tail.  The  settle- 
ment  gave  power  to  tenants  for  life  to  lease  for,  or  for  a  term  of  years 
determinable  upon,  one,  two  or  three  lives,  reserving  the  ancient  and  accus- 
tomed heriots  **  or  more."  By  a  pattern  lease,  which  was  for  ninety-nine 
years,  determinable  upon  the  lives  of  J.,  E.  and  M.,  there  were  reserved  the 
three  best  beasts,  or  6/.  13«.  4(2.,  at  the  choice  of  the  reversioner,  on  the 
deaths  of  each  of  J.,  E.  and  M.,  provided  that,  living  J.,  no  heriot  should 
be  taken  on  E.'s  death,  nor,  living  J.  or  E.,  on  M.'s  death.  The  disputed 
lease,  produced  by  lessor  of  plaintiff,  was  for  ninety-nine  years,  determin- 
able upon  two  lives,  H.  and  A. ;  and  the  reservation  was  of  62.  13«.  4d,  as 
a  heriot  on  the  death  of  each  of  H.  and  A.  (without  any  alternative  or 
proviso).  The  Judge  told  the  jury  that  it  was  for  the  defendant  to  satisfy 
them  that  the  latter  reservation  was  more  than  that  in  the  pattern  lease : 
Held  (on  motion  for  a  new  trial  after  verdict  by  plaintiff)  that  the  direction 
was  right. 

Ejectment  for  lands  in  Somersetshire. 

On  the  trial,  before  Erskine,  J.,  at  the  Somersetshire  Spring 
Assizes,  1842,  it  appeared  that  the  premises  had  been  held  in  fee  by 
Charles,  Earl  of  Egremont,  who  died  21st  August,  1768,  leaving  a  will 
dated  31st  July,  1761.     By  the  will,  certain  lands  in  Somersetshire, 


(1)  Wightman,  J.  was  absent. 


(2)  See  now  Settled  Land  Acts,  1882 
to  1890,  tit.  Leases.— A.  0. 
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which  included  those  claimed  in  the  present  action,  were  devised       Doe  d. 

Thb 
to   the  testator's  eldest  son,  George  O'Brien,  Lord  Cockermouth,      karlof 

for  life,  remainder  (after  intermediate  limitations  which  did  not  take    E^*^**^^^ 

effect)  to  the  fourth,  fifth,  and  all  and  every  other  son  and  sons  of      Graze- 

BBOOK. 

the  devisor,  in  tail  male.  The  fourth  son  was  William  Frederick 
Wyndham,  who  died  18th  February,  1828,  and  whose  eldest  son 
the  lessor  of  the  plaintiff  claimed  to  be.  The  will  contained  a 
power  enabling  any  tenant  for  life,  being  in  actual  possession,  to 
lease  for  one,  two  or  three  lives,  or  for  a  term  of  years  determin- 
able upon  one,  two,  or  *three  lives,  any  part  of  the  premises  [  *407  ] 
usually  so  leased,  with  certain  restrictions,  one  of  which  was  as 
follows.  '*  So  that  there  be  reserved,  in  every  such  lease,  during 
the  continuance  thereof,  the  ancient  and  accustomed  rent  and 
heriots  for  the  premises  therein  contained,  or  more."  On  the  part 
of  the  lessor  of  the  plaintiff  a  counterpart  of  a  lease  was  produced, 
under  which  he  showed  that  the  tenant  in  possession  held.  The 
lease  was  granted  by  George  O'Brien,  Earl  of  Egremont,  formerly 
Lord  Cockermouth,  the  devisor's  eldest  son,  who  became  tenant 
for  life  on  21st  August,  1763,  and  died  11th  November,  1837.  It 
was  dated  30th  June,  1783,  and  was  for  ninety-nine  years,  deter- 
minable on  the  lives  of  Hannah  Broughton  and  Elizabeth  Ann 
Broughton.  The  only  reservation  therein  contained  as  to  heriots 
was  as  follows :  ''  Yielding  and  paying,  on  the  several  deaths  and 
deceases  of  them  the  said  Hannah  Broughton  and  Elizabeth  Ann 
Broughton,  the  sum  of  62.  13«.  4d.,  they  dying  after  the  commence- 
ment of  the  term  hereby  granted,  whether  in  succession  or  other- 
wise, of  like  lawful  money  of  Great  Britain,  for  and  in  the  name  of 
an  heriot."  A  lease  of  the  same  premises  was  then  produced,  on 
the  part  of  the  lessor  of  the  plaintiff,  as  a  pattern  lease,  being  of 
the  date  13th  September,  1734,  and  the  lease  in  existence  at  the 
time  of  the  making  the  will.  It  was  granted  by  Sir  William 
Wyndham,  the  then  owner  of  the  property,  and  was  for  ninety-nine 
years,  determinable  on  the  lives  of  John  Baker,  Elizabeth  Baker 
and  Margaret  Harris.  The  reservation  of  the  heriots  there  was  as 
follows :  "  Yielding  and  paying,  upon  the  death  and  deaths  of  each 
and  every  of  them  the  said  John  Baker,  Elizabeth  Baker  and 
Margaret  Harris,  three  of  his,  her  and  their  best  beasts,  or  three  of 
the  best  beasts  of  the  then  tenant  in  possession  of  the  ^premises,  or  [  *408  ] 
that  shall  be  then  thereon  depasturing  or  feeding,  or  the  full  sum 
of  61.  13«.  4d.  of  good  and  lawful  money  of  Great  Britain,  at  the 
choice  and  election  of  the  said  Sir  William  Wyndham,  his  heirs 
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and  assigns,  for  and  in  the  name  of  an  heriot  or  farlief  (i) :  provided 
that,  living  the  said  John  Baker,  no  such  heriot  or  sum  of  money  in 
lieu  thereof  shall  be  paid  or  demanded  on  the  death  of  his  sister, 
the  said  Elizabeth  Baker,  or,  living  the  said  John  Baker  or  Elizabeth 
Baker,  on  the  death  of  their  mother,  the  said  Margaret  Harris.'* 
For  the  lessor  of  the  plaintiff  it  was  contended  that  the  reservation  of 
the  heriot  in  the  lease  of  1788  was  not  in  pursuance  of  the  power,  and 
that  the  lease  was  therefore  invalid  as  against  the  remaindermen. 

In  the  course  of  proving  the  descent,  a  question  arose,  which  was 
stated  as  follows  by  Lord  Denman,  Ch.  J.,  in  delivering  the  judgment 
of  the  Court  in  banc. 

'*  Two  objections  were  made  to  the  learned  Judge*8  conduct  on 
the  trial :  first,  that  he  admitted  improper  evidence ;  secondly,  that 
he  misdirected  the  jury. 

"  The  evidence  was  offered  to  support  the  proof  of  marriage 
between  the  father  and  mother  of  the  lessor  of  the  plaintiff  in 
1784.  The  marriage  was  said  to  have  taken  place  in  August  in 
that  year,  at  a  private  house,  under  a  special  licence  from  the 
Archbishop  of  Canterbury.  There  was  some  evidence  of  cohabita- 
tion and  reception :  but  the  plaintiff's  counsel  also  offered  in 
evidence  an  affidavit  made  for  the  purpose  of  obtaining  a  special 
licence  to  be  married  at  a  private  house,  and  a  fiat,  signed  by  the 
Archbishop,  directing  a  licence  to  be  *made  out,  as  prayed,  for  a 
marriage  between  the  parties  :  both  which  documents  were  produced 
from  the  proper  Ecclesiastical  Office  (2).  No  search  had  been  made 
for  the  original  licence:  and  there  was  proof  that  such  licences 
are  not  kept  in  any  regular  custody  (s).  The  plaintiff  also  offered 
in  evidence  a  copy  of  the  register  of  the  parish  of  St.  Pancras, 
which  stated  the  marriage  to  have  been  at  a  private  house,  by 
special  licence,  and  professed  to  be  signed  by  the  parties.  The 
objection  was  taken  to  the  fi^at,  as  being  neither  more  nor  less  than 
secondary  proof  of  the  contents  of  a  document  for  which  no  search 
had  been  made.  And,  though  the  learned  counsel  confessed  that 
the  marriage  might  have  been  sufficiently  proved  by  cohabitation 
and  reception  alone,  yet  they  contended  that  the  plaintiff  took 
the   chance  of  this  evidence   being  held   admissible,   and  must 


(1)  '*  In  some  manors  westwaid, 
they  distingui&ili  Farleu  to  be  the  best 
good,  as  Heriot  is  the  best  beast,  pay- 
able at  the  tenant^s  death."  Cowel, 
Interp.  in  voc.  *' Farley  or  Farleu." 
[To  same  effect  Blount's  Law  Diet 


And  see  Eng.  Dial.  Diet.  «.r.— F.  P.] 

(2)  The  Office  of  Faculties. 

(3)  The  evidence  was  that  they  were 
generally  handed  over  to  the  officiating 
clergyman,  and  not  taken  back  from 
him. 
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submit  to  have  bis  verdict  set  aside  if  the  Court  should  hold  it 
inadmissible." 

The  learned  Judge,  after  argument,  admitted  the  whole  of  this 
evidence. 

The  objection  to  the  Judge's  direction  arose  as  follows.  The 
counsel  for  the  defendant  contended  that,  though  the  heriot  reser- 
vation in  the  lease  of  1788  was  not  the  **  ancient  and  accustomed  *' 
heriot,  as  appeared  by  comparison  with  the  lease  of  1734,  yet  the 
reservation  in  that  respect  was  "  more  "  than  in  the  lease  of  1784, 
and  therefore  the  lease  followed  the  power.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  this  was  so,  telling  them  that  it  was 
for  the  defendant  to  show  *that  the  reservation  in  the  lease  of  1788 
was  more  than  that  in  the  lease  of  1734. 

The  verdict  was  for  the  plaintiff.  Erskine,  J.  reserved  leave  to 
move  for  a  nonsuit :  and,  in  Easter  Term,  1842,  BampaSy  Serjt. 
obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial.     In  this  vacation  (i), 
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Sir  W.  W,  FoUett,  Solicitor-General,  Erie,  Crowder,  and  Mon- 
tague Smith  showed  cause  : 

First,  as  to  the  evidence  of  descent.  The  proof  of  cohabitation 
and  reputation  was,  on  a  question  of  pedigree,  legally  sufficient  to 
entitle  the  plaintiff  to  a  verdict.  In  confirmation  of  this,  it  was 
shown  that  the  alleged  parents  had  taken  steps  to  procure  a  licence ; 
and  for  this  purpose  there  can  be  no  doubt  that  the  Archbishop's 
Jiat  and  the  affidavit  were  good  evidence.  Confirmatory  evidence 
also  was  properly  given,  though  such  evidence  was  not  necessary, 
that  the  same  parties  went  through  a  ceremony  which,  at  any  rate, 
was  professedly  a  marriage.  This  evidence  was  not  offered  as  in 
itself  proving  a  marriage,  but  as  confirming  the  previous  evidence 
of  the  relation  which  the  parties  appeared  to  bear  to  each  other. 
But,  even  if  it  were  necessary  to  prove  the  fact  of  the  marriage  by 
direct  evidence,  this  was  a  legitimate  and  sufficient  proof.  The 
ceremony  is  performed  at  a  private  house ;  and,  it  is  true  that,  by 
Stat.  26  Geo.  II.  c.  88,  ss.  1,  4,  6(2),  and  stat.  25  Hen.  VIII.  c.  21, 
68.  8,  4,  8,  a  marriage  in  a  private  house  is  void  without  the  Jiat  of 
the  Archbishop.  But  it  is  not  necessary  to  prove  the  licence :  if  it 
were,  then  in  every  case  of  marriage  by  licence  in  a  church  the 
licence  must  be  proved ;  for  there  can  be  *no  difference  between  a 


(1)  February  7th  and  8th.  Before 
Lord  Denman,  Ch.  J.,  Patteson,  and 
Williams,  JJ. 


(2)  Eepealed  by  4  Geo.  IV.  c.  76, 
8.  I.    See  Ibid.,  s.  20. 
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special  and  a  common  licence  in  this  respect :  and,  indeed,  even  in 
the  case  of  a  marriage  by  banns,  it  would  be  necessary  to  prove  the 
publication  of  the  banns.  But  no  proof  is  ever  required  of  a 
common  licence  or  of  publication  of  banns.  If,  however,  the  licence 
required  proof,  it  was  proved  here.  The  licence  is  properly  the  Jint 
of  the  Archbishop.  What  is  commonly  called  the  licence  is  merely 
the  communication  to  the  clergyman  of  the  fact  of  the  Archbishop's 
assent :  properly  speaking,  the  Jiat  is  itself  the  licence.  Thus,  the 
act  of  the  Court  in  granting  administration  proves  the  adminis- 
tration without  the  letters  of  administration:  2  Phil.  Ev.  178 (i). 
The  Court  rolls  of  a  manor  give  the  title  without  the  copy. 

(Pattbson,  J. :  Are  those  cases  similar  ?  The^^  is  not  an  order 
that  the  marriage  shall  be  solemnised,  but  that  the  licence  shall  issua) 

If  it  be  necessary  to  prove  the  licence,  then  the  fiat  and  subsequent 
marriage  constituted  good  secondary  evidence  of  it :  and  search  for 
the  original  was  not  possible ;  for  it  appeared  that  there  was  no 
proper  place  of  custody. 

Secondly,  as  to  the  heriots,  it  is  not  pretended  that  the  reserva- 
tion of  heriots  made  in  the  lease  which  is  questioned  is  the  same 
with  that  in  the  pattern  lease.  But,  for  the  defendant,  it  is  said 
to  be  possibly  **  more ;  "  and  the  argument  is  that  according  to  the 
reservation  in  the  disputed  lease  there  will  necessarily  be  taken  a 
sum  in  lieu  of  a  heriot  on  each  death,  whereas,  under  the  pattern 
lease  it  might  be  that,  by  the  proviso,  one  heriot  only  could  be 
taken  on  the  three  deaths.  But  the  words  in  the  power,  "or 
more,"  cannot  be  understood  *as  referring  to  such  a  balance  of 
contingencies.  They  must  mean  that,  things  otherwise  remaining 
the  same,  either  more  beasts  may  be  reserved,  or  a  larger  sum  of 
money ;  or  else  that  the  limiting  proviso  may  be  omitted.  But, 
even  if  the  most  extensive  meaning  were  given  to  the  word  '*  or 
more,"  it  was  for  the  defendant  to  show  to  the  satisfaction  of  the 
jury,  which  he  did  not  do,  that  **  more  "  was  reserved. 

(Patteson,  J. :  On  moving  for  the  rule  it  was  argued  that,  as 
the  plaintiff  made  it  part  of  his  title  that  there  was  a  bad  lease, 
the  burthen  of  showing  the  badness  lay  on  him :  and  it  was  said 
that  the  case  was  in  this  respect  distinguishable  from  cases  where 
the  plaintiff  sets  up  a  prima  facie  title,  and  the  defendant  undertakes 
to  meet  that  by  showing  a  good  lease.) 

(1)  9th  ed.  Elden  v.  Kedddl,  9  E.  E.  404  (8  East,  187),  is  cited. 
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That  statement  misrepreseDts  the  position  of  the  parties.  The 
lessor  of  the  plaintiff  proved  his  title  as  remainderman  in  tail : 
that,  without  more,  entitled  him  to  a  verdict.  It  can  make  no 
difference  that  he  chose  to  anticipate  the  expected  defence  by 
proving  the  lease  and  the  holding  under  it.  The  case  is  analogous 
to  that  of  a  justification  set  up  in  right  of  a  tenant  for  life ;  there 
the  party  justifying  must  aver  the  continuance  of  the  life:  Dayrell 
V.  Hoare  (l). 

Bompas,  Serjt.  and  Butt,  contra  : 

First,  as  to  the  pedigree.  If  the  plaintiff  had  ventured  to  go  to 
the  jury  on  the  mere  evidence  of  cohabitation  and  reputation,  the 
verdict  could  not  have  been  disputed.  But,  evidence  in  confirma- 
tion having  been  offered  and  received,  the  question  is  whether  that 
was  admissible.  Now  what  was  offered  was  clearly  meant  for  direct 
evidence  of  *the  marriage.  The  performance  of  a  ceremony  was 
proved.  If  this  had  taken  place  in  a  church,  it  would  piimd  facie 
have  been  a  good  marriage ;  and  the  jury  would  properly  have 
been  told  to  presume  that  either  a  common  licence  had  been 
obtained  or  banns  published.  But  the  ceremony  was  shown  to 
have  been  performed  in  a  private  house.  That  is  not,  pnnm  facie, 
a  good  marriage.  Therefore  the  plaintiff  endeavoured  to  give 
evidence  of  what  alone  could  make  such  a  ceremony  a  good 
marriage,  namely,  of  a  special  licence.  In  order  to  do  this,  he 
proved  the  affidavit  upon  which  a  fiat  was  obtained,  and  the  fiat. 
The  fiat  is  a  direction,  by  the  Archbishop,  that  a  licence  shall  issue ; 
but  it  is  not  the  licence.  In  this  respect  the  case  differs  from 
those  which  have  been  suggested,  of  letters  of  administration  and 
grants  in  Court  of  copyhold  land.  In  those  cases,  if  no  letters  of 
administration  issue  and  no  copies  of  Court  roll  are  made  out,  the 
parties  are  nevertheless  administrators  (2)  and  copyholders.  But, 
if  nothing  is  done  beyond  the  fiat,  if  no  licence  actually  issues,  the 
clergyman  has  no  power  to  perform  the  ceremony,  and  if  he  does 
so  it  is  invalid.  Therefore  the  evidence  received  was  in  truth 
secondary  evidence  of  the  licence,  which  was  inadmissible  without 
proof  of  the  best  practicable  search. 

As  to  the  heriots.  The  plaintiff  chose  to  make  it  part  of  his 
case  that  the  defendant  held  under  a  bad  lease.  As  there  had 
been  so  long  a  holding,  there  would  have  been  an  adverse  possession 

(2)  See  Dae  d.  Basaett  v.  Mew,  7  Ad. 
&  EL  240. 
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(1)  54  R.  E.  665  (12  Ad.  &  EL  356). 
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in  the  defendant,  unless  it  had  been  shown  that  the  possession 
was  not  adverse.  To  show  this,  the  plaintiff  was  obliged  to  rest  his 
case  on  the  lease ;  and  then,  having  insisted  on  *the  defendant's 
title  being  that  of  a  leaseholder,  he  could  not  get  rid  of  the  title 
without  proving  the  invalidity  of  the  lease.  The  learned  Judge, 
therefore,  ruled  incorrectly  in  throwing  the  burthen  of  proof  of 
validity  on  the  defendant :  and,  in  a  case  where  the  two  reserva- 
tions were  of  such  doubtful  relative  value,  this  was  very  important. 
DayreU  v.  Hoare  (i)  is  inapplicable  ;  there  the  right  of  the  tenant 
for  life  was  set  up  in  the  first  instance  by  the  defendant.  And, 
even  in  such  a  case,  if  the  life  were  shown  to  have  been  recently 
in  existence,  the  proof  of  death  would  lie  on  the  plaintiff :  Nepean 
V.  Doe  d.  Knight  (2). 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

After  stating  the  facts  respecting  the  evidence  received  in  proof  of 
the  marriage  (as  ante,  p.  390),  his  Lordship  proceeded  as  follows : 

We  think  that  the  Jiat  was  an  act  done  in  the  course  of  official 
duty,  showing  that  two  persons  bearing  the  names  of  the  lessor  of 
the  plaintiff's  parents  were  at  that  time  engaged  in  taking  measures 
for  contracting  a  marriage ;  and  that  it  may  be  properly  taken  into 
consideration  by  the  jury  as  confirming  the  evidence  of  their  union 
which  arose  from  cohabitation  and  reception.  The  affidavit  and 
register  were  proofs  of  the  same  general  fact.  The  same  objection 
was  taken  in  a  former  trial  between  the  lessor  of  the  plaintiff  and 
another  lessee,  but  was  abandoned  when  the  new  trial  was  argued 
in  this  Court  (3). 

The  imputed  misdirection  respected  the  mode  of  proving  a  lease 
void,  as  made  by  a  tenant  for  life,  not  ^warranted  by  the  leasing 
power  in  the  will  under  which  he  held.  The  power  required  the 
old  rent  and  heriot  to  be  reserved,  or  more  ;  the  pattern  lease  gave 
to  the  landlord  the  option  of  receiving  the  three  best  beasts  or  the 
sum  of  6L  138.  4d.  on  the  death  of  the  persons  named,  contingent 
on  their  surviving  each  other  as  specified.  The  actual  lease  reserved 
only  the  61.  ISs.  4d.,  giving  no  option,  but  payable  on  the  death  of 
each  life  successively.  On  the  trial,  the  defendant's  counsel  argued 
that  the  change  was  in  effect  a  beneficial  one,  but  complained  that 
the  learned  Judge  ruled  that  the  burthen  of  proof  was  on  the 
defendant,  and  that  he  was  bound  to  show  this  reservation  to  be  of 


(1)  54  E.  R.  565  (12  Ad.  &  El.  356). 

(2)  46  R.  R  789  (2  M.  &  W.  894). 


(3)  Doe  d.  The  Earl  of  Egremoni  v. 
Date,  61  R.  R.  326  (3  a  B.  609). 
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equal  or  greater  advantage  to  the  landlord.  The  defendant  had  no 
evidence  to  prove  this ;  the  jury  did  not  agree  to  his  argument, 
and  found  against  the  lease. 

We  are  not  prepared  to  say  that  this  burthen  of  proof  lies  in  all 
possible  cases  on  a  lessee  under  a  power.  For,  though  a  lease 
made  by  tenant  for  life  can  only  bind  the  remainderman  when  it 
conforms  to  the  power,  general  evidence  of  such  conformity  may 
be  sufficient  to  launch  the  case.  But,  when  the  lease  avowedly 
varies  from  the  pattern  lease  in  so  important  a  point  as  to  deprive 
the  landlord  of  an  option  between  a  sum  of  money  and  the  three 
best  beasts,  the  change  in  the  reservation  throws  upon  the  lessee 
the  burthen  of  making  out  that  the  new  state  of  things  is  as 
beneficial  as  the  old. 

But  it  was  further  contended  that  the  objection  was  not  open  to 
the  lessor  of  the  plaintiff  in  this  case,  because  he  had  been  obliged 
to  produce  the  lease  in  the  first  instance,  and  the  defendant  had 
not  given  it  in  evidence  in  support  of  his  own  right,  but  the  lessor 
of  *the  plaintiff  produced  it,  meaning  to  show  that  defendant  held 
by  that  title,  and  then  prove  that  title  a  bad  one.  No  authority 
was  cited  for  this  distinction  ;  and  there  is  no  reason  for  it. 

Rule  discharged. 
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STEPHENS   V.   DE  MEDINA. 

(4  a  B.  422--429;  S.  C.  3  G.  &  D.  110;  12  L.  J.  Q.  B.  120 ;  3  By.  Gas.  454.) 

To  enforce  a  contract  for  transfer  of  railway  shares,  if  the  transfer 
requires  a  deed,  the  purchaser  must  tender  a  conveyance  to  the  vendor  for 
execution ;  the  same  rule  prevailing  as  on  sales  of  real  property. 

So  held  where  the  Bailway  Act  (6  &  7  Will.  IV.  c.  Ixxvii.)  gave  a  very 
short  and  simple  form  of  transfer  under  seal,  and  made  shares  personal 
property. 

And  a  declaration  by  purchaser  against  vendor  for  not  having  completed 
the  contract  of  sale,  stating  that  defendant  promised  to  make  over  and 
transfer  the  shares  in  a  reasonable  time,  and  that  plaintiff  was  ready  and 
willing  to  pay  for  and  accept  the  shares,  and  requested  defendant  to  make 
over  and  transfer  them,  but  defendant  did  not  nor  would  make  over  &c., 
but  neglected  and  refused,  was  held  bad  on  special  demurrer  for  not  averring 
that  plaintiff  tendered  a  conveyance. 

Assumpsit.  The  declaration  stated  that  heretofore,  and  after  the 
passing  of  an  Act  &c.  (6  &  7  Will.  IV.  c.  kxvii.,  local  and  personal, 
public, ''  for  making  a  railway  from  Cheltenham  and  from  Gloucester, 
to  join  the  Great  Western  Bailway  near  Swindon,  to  be  called  *  The 
Cheltenham  and  Great  Western  Union  Railway,'  with  a  branch  to 
Cirencester  "),  to  wit  on  &c.,  ''  the  plainti£f  at  the  request  of  the 


1842. 
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Stephkns  defendant  bargained  and  agreed  with  the  defendant  to  buy  of  the 
De  i/rdina.  defendant,  and  the  defendant  then  bargained  and  sold  to  the  plaintifif, 
divers,  to  wit  ten,  shares  in  the  Cheltenham  and  Great  Western 
Union  Eailway  Company,  established  and  incorporated  under  and 
by  virtue  of  the  said  statute,  at  and  for  the  price  or  sum  of  1/.  2s.  6d, 
for  each  and  every  of  the  said  ten  shares,  and  which  ten  shares  in 
the  said  Company  the  defendant  then  professed  and  represents 
that  he  was  possessed  of,  each  and  every  of  the  said  ten  shares  to 
be  made  over  and  transferred  by  the  defendant  to  the  plaintiff  in  a 
reasonable  time  then  next  following ;  and,  in  consideration  thereof, 
and  that  the  plaintiff,  at  the  like  request  of  the  defendant,  had  then 
promised  the  defendant  to  accept  and  receive  the  said  ten  shares 
and  to  pay  him  for  the  same  at  the  rate  or  price  aforesaid,  he  the 
defendant  then  promised  the  plaintiff  to  make  over  and  transfer  the 
[  *423  ]  said  ten  shares  *to  the  plaintiff  as  aforesaid  in  a  reasonable  time 
then  next  following ;  and,  although  the  plaintiff  hath  always  been 
ready  and  willing  to  pay  the  defendant  for  the  said  ten  shares  at 
the  rate  or  price  of  11.  28.  6d.  each  as  aforesaid,  and  although  a 
reasonable  time  for  the  defendant  to  make  over  and  transfer  the  said 
ten  shares  to  the  plaintiff  hath  long  since,  before  the  commencement 
of  this  suit,  elapsed,  and  although  the  defendant  was  afterwards,  to 
wit  on  "  &c.,  "  requested  by  the  plaintiff  to  make  over  and  transfer 
to  him  the  said  ten  shares,  and  although  the  plaintiff  hath  always 
been  ready  and  willing  to  accept  and  receive  the  same  ;  and  of  all 
which  premises  the  defendant  then  and  always  had  notice  :  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor  would,  when 
so  requested  as  aforesaid,  or  at  any  other  time,  make  over  or  transfer 
the  said  ten  shares,  or  any  or  either  of  them,  to  the  plaintiff,  and 
hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects 
and  refuses,  so  to  do:  whereby  the  plaintiff  hath  lost  and  been 
deprived  of  divers  great  gains  "  &c. 

Demurrer,  assigning  for  causes  :  That  it  does  not  appear  by  the 
declaration  that  the  plaintiff  did  at  any  time  tender  to  the  defendant 
any  deed  of  sale  or  transfer  of  the  said  shares  or  of  any  or  either  of 
them,  whereas  the  tender  of  such  deed  of  sale  or  transfer  by  the 
plaintiff  was  a  condition  to  be  done  and  performed  bj'  him  precedent 
to  the  accruing  to  him  of  any  right  of  action  against  the  defendant 
for  not  transferring  the  said  shares  as  in  the  said  declaration 
mentioned :  and  also  for  that  the  declaration  does  not  aver  that 
the  plaintiff  ever  tendered  or  offered  to  pay  the  defendant  the  said 
price  for  the  said  shares. 
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Joinder  in  demurrer.  Stephens 

The  demurrer  was  argued  last  Michaelmas  Term  (i).  Db  Medina. 

[424] 

Martin,  for  the  defendant : 

The  Railway  Act  requires  that  the  conveyance  of  shares  shall  be 
in  writing,  and  gives  a  form  (2).  Then  it  lay  upon  the  vendee  to 
tender  the  written  instrument  for  signature.  This  question  may 
never  have  arisen  on  the  purchase  of  railway  shares  ;  but  the  case 
is  analogous  to  that  of  a  sale  of  lands.  There  the  vendee  must 
tender  a  conveyance  ;  and  a  declaration  against  the  vendor  for  not 
completing  the  sale  must  aver  such  tender,  on  the  principle  that, 
in  declaring  on  a  *contract,  performance  of  a  condition  precedent  [  ^425  ] 
must  be  pleaded.  [He  cited  1  Sugd.  Vend.  &  Purch.  373  (3),  Baxter 
V.  Lewis  (4),  Webb  v.  Bethel  (5),  Poole  v.  Hill  (6),  a,nd  Pickford  v.  The 
Grand  Junction  Railway  Compatiy  (7).] 

Barstow,  contra  :  [  426  ] 

First:  it  is  not  necessary  to  contend  for  any  distinction  as  to 
sales  of  this  kind  of  property.     Sir  E.  Sugden  in  the  section  just 

(1)  November  15th,  1842.  Before  his  executors,  administrators,  and 
Ix>rd  Denman,  Ch.  J.,  Williams,  Cole-  assigns  (or  successors  and  assigns), 
ridge,  and  Wightman,  J  J.  subject  to  the  several  conditions  on 

(2)  Stat.  6  &  7  Will.  lY.  c.  Ixxvii.  which  I  held  the  same  immediately 
(local  and  personal,  public),  s.  148,  before  the  execution  hereof ;  and  I  the 
enacts  "  that  it  shall  be  lawful  for  the  said  C.  D.  do  hereby  agree  to  accept 
several  proprietors  of  shares  in  the  and  take  the  said  share  {or  shares) 
said  undertaking,  and  their  respective  subject  to  the  conditions  aforesaid, 
executors,  administrators,  and  sue-  As  witness  our  hands  and  seals  the 
oessors,  to  sell  and  dispose  of  an y  shares  day  of  . ' 

to  which  they  shall  be  entitled  therein,  **  And  on  every  such  sale  the  deed 

subject  to  the  rules  and    conditions  or  conveyance  (being  executed  by  the 

herein  mentioned ;  and  the  conveyance  seller  and  purchaser)  shall  be  kept  by 

of  such  shares  shall  be  in  writing,  and  the  said  Company,  or  by  the  secretary," 

may  be  in  the  following  words  or  to  &c. :  then  follow  directions  for  enter- 

the  like  effect,  varying  the  names  and  ing  a  memorial  of  such  transfer  and 

descriptions  of  the  contracting  parties  sale,  &c. 

as  the  case  may  require ;  (that  is  to  Sect.   147  enacts    that    the    shares 

say,)  **  shall  to  all  intents  and  purposes  be 

"  *  I,  A.  B.  of  in  con-  deemed  personal  estate,"  and  not  **  of 

aideration  of  the  sum  of  paid  to  the  nature  of  real  property." 

me  by  C.  D.  of  do  hereby  assign  (3)  10th  ed.  ch.  iv.  sect,  iv.  §§  53 — 59. 

and  transfer  to  the  said  C.  D.  (4)  Forrest,  61. 

share  (or  shares)  numbered  of  (5)  1  Lev.  44. 

and  in    the    undertaking   called    the  (6)  55  E.  R  805  (6  M.  &  W.  835). 

Cheltenham  and  Great  Western  Union  (7)  58  E.  E.  742  (8  M.  &  W.  372). 

Bail  way,  to  hold  untQ  the  said  C.  D., 
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Stephens  cited (i),  after  referring  to  the  dicta  which  lay  down  "that  it  is 
Db  Medina,  incumbent  on  the  vendor  to  prepare  and  tender  a  conveyance/* 
observes  that  this,  "  as  a  general  rule,  certainly  seems  to  have 
prevailed  when  the  simplicity  of  the  common  law  prevailed,  and 
possession  was  the  best  evidence  of  title  ;  but  upon  the  introduction 
of  modifications  of  estates,  unknown  to  the  common  law,  and  which 
brought  with  them  all  the  difficulties  that  surround  modem  titles, 
it  became  necessary  to  make  an  abstract  of  the  numerous  instruments 
relating  to  the  title,  for  the  purpose  of  submitting  it  to  the  purchaser's 
counsel :  and  it  then  became  usual  for  him  to  prepare  the  con- 
veyance." Here  the  statute  gives  a  form  perfectly  simple  and  in 
very  few  words :  the  reason,  therefore,  which  led  to  the  preparation 
of  conveyances  by  the  vendee  (2)  does  not  apply ;  and  there  is  no 
ground  for  assuming  that  a  tender  of  conveyance  by  the  purchaser 
ought  to  have  appeared  in  this  declaration.  But,  secondly,  supposing 
that  the  rule  insisted  on  applies  generally  to  conveyances  under  this 
statute,  the  contract  stated  in  the  declaration  shows  a  direct  engage- 
ment by  the  defendant  to  do  the  act  of  conveying,  which  binds  him 
independently  of  any  tender  by  the  plaintiff.  The  words  are,  "  in 
consideration  thereof,  and  that  the  plaintiff,  at  the  like  request  ** 
&c.,  "  had  then  promised  the  defendant  to  accept  and  receive  the 
said  ten  shares  and  to  pay  him  for  the  same  at  the  rate  <&c.,"  "  the 
defendant  then  promised  the  plaintiff  to  make  over  and  transfer 
the  said  ten  shares  to  the  plaintiff  as  aforesaid  in  a  reasonable  time 
[  ♦427  ]  then  next  following."  The  ♦intention  is  clear,  that  the  act  of  con- 
veying should  originate  with  the  party  who  was  to  make  the  transfer. 
Besides,  the  argument  for  the  defendant  assumes  that  the  vendor's 
contract  could  not  be  broken  unless  a  conveyance  were  tendered 
and  execution  refused.  But  an  issue  might  properly  be  taken  on 
the  refusal  only :  and  the  tender,  if  made,  would  be  merely  part  of 
the  evidence  showing  the  refusal.  An  issue  on  the  fact  of  refusal 
would  put  the  tender  in  issue,  if  the  case  were  one  which  required 
that  fact :  but  the  contract  might  be  broken  in  other  ways  than  by 
refusing  to  execute  a  conveyance  actually  tendered.  An  appoint- 
ment might  be  made  for  completing  the  contract,  and  a  conveyance 
prepared,  and  the  vendor  might  decline  to  attend,  saying  that  he 
had  sold  the  property. 

Martin,  in  reply.     *     *     * 

Cur.  adv.  vuU. 

(1)  1   Sugd.   Vend.   &  Purch.  374,  (2)  Bee  Beg.  y.  Kendall, 55  R.  It.2U 

Qh,  iv,  fleet,  iv.  $  56.  {\  Q.  B.  366,  385,  note  (c)). 
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LoBD  Denman,  Ch.  J.,  in  this  vacation  (February  2nd),  delivered     Stephens 
the  judgment  of  the  Court  :  db  mkdina. 

This  is  an  action  for  not  transferring  to  the  plaintiff  ten  shares  f  ^^^  ^ 
in  the  Cheltenham  and  Great  Western  Union  Bailway :  and  the 
plaintiff  alleges  that  he  was  always  ready  to  pay  the  stipulated 
price  and  accept  the  transfer,  that  he  has  requested  the  defendant 
to  make  the  transfer,  and  that  a  reasonable  time  has  elapsed  for  the 
making  it ;  but  he  does  not  aver  that  he  tendered  to  the  defendant 
any  conveyance  for  execution :  and  the  question  raised,  upon  special 
demurrer,  is  whether  such  tender  is  a  condition  precedent  to  the 
maintenance  of  the  action.  Upon  the  argument  it  was  not  denied 
that  in  the  conveyance  of  real  property,  where  no  special  provision 
is  made  in  the  contract,  the  expense  of  the  conveyance  falls  upon 
the  purchaser,  nor  that  in  such  a  case,  in  the  absence  of  any 
stipulation  to  the  contrary,  it  becomes  his  duty  to  prepare  and  to 
tender  such  conveyance :  neither  was  it  disputed  that  the  same 
practice  prevailed  with  regard  to  terms  for  years  :  but  it  was  urged 
that  in  all  these  cases  the  rule  had  been  established  because  generally 
there  was  or  might  be  more  or  less  of  complexity  of  title  or  in  the 
mode  of  conveyance ;  and  that,  as  the  purchaser  was  to  secure 
himself  in  respect  of  the  former,  and  to  prescribe  all  the  peculiarities 
which  he  insisted  on  in  the  latter,  it  was  proper  that  his  legal 
adviser  should  prepare  the  instrument :  and  it  was  insisted  on  that 
the  reason  did  not  apply  in  a  case  like  the  present,  where  the  form 
of  conveyance  was  simple  and  prescribed  in  terms  by  the  Act  of 
Parliament.  It  does  not  appear  to  us  that  this  is  the  true  reason 
of  the  rule,  which  seems  rather  to  be  a  consequence  from  the  fact 
that  the  purchaser  is  to  pay  for  the  conveyance,  *the  contract  on  [  '429  ] 
the  part  of  the  vendor  being  simply  this:  "In  consideration  of 
such  a  sum  I  will  execute  any  proper  conveyance  of  the  estate  which 
you  tender  me." 

But,  whatever  be  the  true  ground  for  the  rule,  whether  this  alone, 
or  partly  for  the  security  of  the  purchaser,  it  appears  to  us  that  we 
ought  not  to  introduce  a  different  rule  in  the  present  case,  even  if 
the  same  reasons  do  not  exist  in  full  force,  unless  there  be  some 
inconvenience  or  in j  ustice  in  adhering  to  it.  Conveyances  of  property 
of  this  description  and  under  similar  circumstances  are  becoming 
exceedingly  frequent ;  they  have  now  been  in  use  for  some  time ; 
and  we  do  not  find  that  any  practice  has  grown  up  varying  from  the 
uniform  rule  as  to  sales  of  land  or  leases :  there  is,  therefore,  a  clear 
convenience  in  its  being  understood  that  one  uniform  rule  will  be 
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Stephens     maintained.     Some  expense  must  be  incurred  in  the  necessary 

V, 

De  Medina,  stamps  if  in  no  other  way  :  and,  if  nothing  is  said  in. the  contract, 
this  must,  on  general  principles,  fall  on  the  purchaser  :  the  vendor 
is  to  receive  the  purchase  money  in  full ;  and,  if  so,  it  is  reasonable 
that  the  purchaser  should  do  what  he  is  to  pay  for:  if  he  is  to 
prepare  the  instrument,  it  is  with  him,  and  he  must  tender  it  to  the 
vendor  for  execution  before  he  can  maintain  any  action  for  his 
non-execution. 

We  therefore  think  the  demurrer  sustained :  and  our  judgment 
must  be  for  the  defendant. 

Judgment  for  defendant* 


,  ^»f-  ,  CRAIG  V.   HASELL. 

Jan.  24,  27. 
Feb,  11.  (4  Q.  B.  481--492  ;  S.  C.  3  G,  &  D.  299;  12  L.  J.  Q.  B.  181 ;  7  Jur.  368.) 

r  431  ]  Declaration  in  case  charged  that  defendant,  falsely  and  maliciouslj  and 

without  probable  cause,  made  affidavit  in  the  Court  of  Exchequer  that 
plaintiff  was  ihdebted  to  the  Queen  in  a  sum  named,  and  was  in  embar- 
rassed circumstances,  and  that  the  debt  was  in  danger ;  by  means  whereof 
defendant,  maliciously  and  without  probable  cause,  caused  a  commission  to 
issue  and  an  inquisition  thereon  to  be  taken,  whereby  it  was  found  that 
plaintiff  was  indebted  to  the  Queen  in  the  sum  named;  and  defendant 
afterwards,  falsely,  maliciously  and  without  probable  cause,  procured  a 
writ  of  extent  to  be  issued  and  delivered  to  the  sheriff,  upon  which  plaintiff  *8 
goods  were  seized,  which  writ  of  extent  was  afterwards  superseded  in  the 
Court  of  Exchequer,  **  and  the  said  writ  of  extent  was  then  and  is  ended : " 
whereas  plaintiff  was  indebted  only  in  a  small  portion  of  the  sum  named, 
and  was  not  in  embarrassed  circumstances,  and  the  debt  was  not  in  danger, 
as  defendant  knew :  and  special  damage  was  alleged,  from  loss  of  credit,  by 
a  creditor  selling  plaintiff's  property  imder  a  power  of  sale  given  as  a  security, 
and  another  creditor  making  an  affidavit  and  giving  notice  to  make  plaintiff 
a  bankrupt. 

Held,  on  demurrer  to  the  plea,  that  the  declaration  was  good,  without 
showing  that  the  proceedings  in  the  Exchequer  were  at  an  end  otherwise 
than  by  the  averment  that  the  writ  was  at  an  end,  the  issuing  of  the  writ 
being  the  grievance. 

Plea,  that  the  writ  was  superseded  at  request  of  plaintiff,  and  by  the  grace 
and  favour  of  the  Queen,  on  terms  of  plaintiff  paying  costs  of  the  execution 
of  the  writ  of  extent,  and  was  not  otherwise  superseded  or  ended. 

On  special  demurrer,  for  that  the  plea  did  not  avoid  any  allegation  of  the 
declaration,  or  was  an  argumentative  denial  of  the  8uper$ede(u  and  ter- 
mination of  the  suit :  Held,  that  the  plea  was  ill,  being  consistent  with  the 
facts  in  the  declaration  and  not  justifying  the  act  complained  of. 

Case.  The  declaration  alleged  that  defendant,  maliciously 
intending  and  devising  to  oppress  and  injure  plaintiff,  and  to 
cause  him  to  be  unjustly  arrested  and  imprisoned  by  our  sovereign 
lady  the  Queen,  and  to  cause  and  procure  his  goods  and  chattels, 
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lands  and  tenements,  debts  and  credits,  to  be  wrongfully  appraised,  Cbaio 
extended,  taken  and  seized  into  the  hands  of  our  said  lady  the  hasbll. 
Queen,  and  thereby  wrongfully  and  injuriously  to  deprive  plaintiff 
of  his  personal  liberty,  and  of  the  use,  &c.,  of  his  lands,  &c.,  and 
to  bring  plaintiff  into  great  disgrace,  Jfcc,  and  to  put  him  to  great 
expense,  &c.,  heretofore,  to  wit  on  26th  December,  1840,  in  order 
to  carry  into  effect  his  said  malicious,  &c.,  wrongfully,  deceitfully, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatever  for  issuing  an  extent  to  the  amount  hereafter 
mentioned,  did  suggest  and  represent,  and  cause  to  be  suggested 
&c.y  and  cause  to  be  made  and  exhibited  a  ^certain  af5davit  of  [  *4S2  ] 
defendant  in  her  Majesty's  Court  of  Exchequer  at  Westminster, 
representing  and  stating,  that  plaintiff  was  then  justly  and  truly 
indebted  to  our  sovereign  lady  the  Queen,  in  the  two  several  sums 
of  8012.  0«.  Id.  and  194/.  11«.  4d.,  making  together  4952.  11«.  lid., 
being  so  much  of  her  Majesty's  money  issued  to  plaintiff  by 
defendant  for  the  service  of  the  Westmoreland  regiment  of 
yeomanry  cavalry,  and  unaccounted  for  by  plaintiff ;  and  that  the 
said  sums  of  &c.  then  remained  wholly  unpaid  by  plaintiff ;  and 
that  plaintiff  then  was  in  embarrassed  and  insolvent  circum- 
stances; and  that,  unless  some  method  more  speedy  than  the 
ordinary  course  of  proceeding  at  law  should  be  forthwith  had 
against  plaintiff  for  the  recovery  of  the  debt  so  falsely  represented 
by  defendant,  and  stated  in  the  said  af&davit,  to  be  due  and  owing 
to  her  Majesty,  the  same  was  in  danger  of  being  lost :  and,  by 
means  of  such  unjust,  false  and  deceitful  representations  and 
affidavit,  there  did  issue  out  of  the  said  Court  of  Exchequer,  and 
the  defendant,  in  order  to  carry,  into  effect  his  said  purposes  &c., 
afterwards,  to  wit  on  the  day  and  year  aforesaid,  wrongfully,  &c., 
and  without  any  reasonable  &c.  (as  before),  caused  and  procured 
to  be  issued  by  and  out  of  her  Majesty's  said  Court  of  Exchequer, 
a  certain  writ  of  our  lady  the  Queen,  directed  to  William  Burchell 
and  Francis  Allen  the  younger,  gentlemen,  whereby  &c.  The 
declaration  then  stated  the  purport  of  the  commission  for  an 
inquisition  in  respect  of  the  debt  mentioned  in  the  affidavit, 
returnable  11th  January  then  next.  By  virtue  of  which  said  writ, 
and  by  the  means  and  representations  aforesaid,  defendant  after- 
wards caused  a  certain  inquisition  to  be  taken  within  the  said 
county  of  Middlesex,  and  there  was  taken  an  inquisition  *within  [  *483  ] 
the  said  county,  on  26th  December,  1840,  before  the  said  W.  B. 
and  F.  A.,  on  the  oath  of  divers,  to  wit  twelve,  &c. ;  whereby  it 
B.B. — VOL.  Lxn.  26 
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Cbaio        was  foaud  that  plaintiff,  on  the  day  of  taking  that  inquisition,  was 
Hasell.      justly  and  truly  indebted  to  her  Majesty  in  the  several  sums  of  <&c. 
(as  before),  being  so  much  of  her  Majesty's  moneys  issued  i^c. ; 
as  by  the  said  writ  and  return  thereof,  and  the  inquisition  thereto 
annexed,  remaining  in  her  Majesty's  said  Court  of  Exchequer  at 
Westminster,  appears :  and,  by  reason  of,  and  upon,  the  said  false, 
unjust  and  deceitful  suggestion  ajKl  representation  and  affidavit  so 
made  as  aforesaid,  and  for  the  malicious  intents  and  purposes 
aforesaid,  afterwards,  to  wit  on  26th  December,  1840,  there  did  issue 
out  of  her  said  Majesty's  Court  of  Exchequer,  and  the  defendant 
did  wrongfully,  &c.,  and  without  any  reasonable  &c.  (as  before), 
cause  and  procure  to  be  issued  by  and  out  of  her  Majesty's  said 
Court  of  Exchequer,  a  certain   other  writ  of  our  said  lady  the 
Queen,  directed  to  the  sheriff  of  the  county  of  Cumberland,  by 
which  said  writ,  after  reciting  the  said  inquisition,  the  said  sheriff 
was  commanded  &c.     The  declaration  then  stated  the  purport  of 
the  writ  of  extent  in  chief,  against  plaintiff's  body,  lands,  tenements, 
goods,  chattels,  debts  and  specialties.     And,  by  means  of  the  said 
false  representations  and  affidavit,  the  said  last  mentioned  writ 
was  delivered   to   the  sheriff  of  the  county  of  Cumberland,  on 
1st  January,    1841.     And   defendant,   in  further   prosecution  of 
his  said  malicious  <&c.,  afterwards,  and  before  the  return  of  the 
last  mentioned  writ,  to  wit   1st  January,  1841,  wrongfully  and 
maliciously  procured  to  be  delivered  the  last  mentioned  writ  to 
Sir  George   Musgrave,  Baronet,  then  being  sheriff  of  the  said 
county  of  Cumberland,  to  be  executed  in  due  form  of  law.     By 
i  ♦484  i       ♦virtue  whereof  the  said  sheriff,  afterwards,  and  before  the  return 
of  the  last  mentioned  writ,  to  wit  on  &c.,  within  the  bailiwick  &c., 
seized  and  took  into  her  Majesty's  hands  divers  goods  and  chattels 
of  plaintiff,  and  kept  and  detained   the   same  in  his  custody  by 
virtue  of  the  said  last  mentioned  writ  of  extent,  until  the  said 
writ  of  extent  was  superseded,  as  hereinafter  is  mentioned.     That 
afterwards,  to  wit  on  1st  June,  in  the  year  last  aforesaid,  the  said 
writ  of  extent  was  superseded  in  respect  of  the  plaintiff  by  virtue 
of  her  Majesty's  writ  of  supersedeas,  issued  out  of  her  Majesty's 
Court  of  Exchequer  at  Westminster  for  that  purpose ;   and  the 
said  writ  of  extent  was  then,  and  is,  ended.     Whereas,  in  truth  and 
in  fact,  plaintiff,  at  the  time  of  such  false  and  deceitful  representa- 
tion and  suggestion,  and  at  the  time  of  the  making  and  filing  such 
affidavit,  was  not  justly  and  truly  indebted  to  our  said  lady  the 
Queen  in  the  said  sum  of  SOU.  Os»  Id.,  or  any  part  thereof,  nor 
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was  plaintiff  indebted  to  our  lady  the  Queen  in  the  said  sum  of  Craio 
194Z.  11«.  4d.,  but  only  in  a  small  portion  thereof,  to  wit  in  the  haskll. 
sum  of  70/.  11«.  8d.,  and  no  more,  for  moneys  of  her  Majesty  issued 
to  the  plaintiff  by  defendant  for  the  service  &c.,  or  in  any  other 
manner ;  and  whereas,  in  truth  and  in  fact,  plaintiff  was  not  in 
embarrassed  and  insolvent  circumstances ;  and  whereas,  in  truth 
and  in  fact,  the  said  supposed  debt  was  not  in  danger  of  being 
lost  unless  some  method  more  speedy  than  the  ordinary  course  of 
proceeding  at  law  should  be  then  forthwith  had  against  plaintiff 
for  the  recovery  of  the  supposed  debt  so  represented  by  defendant 
to  be  due  and  owing  to  her  Majesty.  Which  said  matters  and 
things  defendant,  at  the  times  aforesaid,  well  knew.  By  means  of 
which  said  false  and  deceitful  representation  *and  suggestion  and  [  N85  ] 
affidavit,  and  malicious  suing  out  and  prosecuting  of  the  said  writ 
of  extent  against  plaintiff,  and  the  proceedings  thereon  had  before 
the  same  could  be  superseded,  the  plaintiff  lost  the  use  &c. :  the 
declaration  then  alleged  damage  by  the  loss  of  the  use  of  the 
goods  and  chattels,  and  his  being  prevented  from  cultivating  his 
land  and  obtaining  payment  of  divers  debts,  and  disabled  from 
discharging  divers  debts  owing  from  him,  and  his  being  injured  in 
his  credit,  so  that  divers  creditors  required  immediate  payment  of 
debts,  and  in  particular  James  Cookson,  to  whom  money  was 
owing  which  plaintiff  by  reason  of  the  premises  was  unable  to 
discharge,  sold  at  a  price  below  the  value  thereof  certain  buildings 
and  hereditaments  of  plaintiff,  vested  in  J.  C.  as  a  security  for  the 
money  by  way  of  mortgage  with  a  power  of  sale :  and  one  Charles 
Byres,  being  a  creditor  of  plaintiff,  made  an  affidavit  and  gave 
a  notice,  for  the  purpose  of  making  plaintiff  a  bankrupt:  and 
plaintiff,  by  means  of  the  premises,  has  been  compelled  to  pay 
to  other  creditors  divers  sums  due,  sooner  than  they  would 
otherwise  have  been  required,  and  to  pay  costs  and  expenses  in 
defending  himself  from  the  said  proceeding,  and  procuring  the 
supersedeas,  &c. 

Third  plea.  That,  although  true  it  is  that  the  execution  of  the 
writ  of  extent  was  superseded,  yet  that,  before  the  issuing  of  the 
supersedeas,  to  wit  1st  June,  1841,  it  had  been  and  was,  at  the 
request  of  the  plaintiff,  and  by  the  grace  and  favour  of  our  said 
lady  the  Queen,  granted  and  allowed  to  the  plaintiff  by  and  on 
behalf  of  the  Queen  that  the  execution  of  the  said  writ  of  extent 
should  be  superseded  upon  certain  terms  being  then  therefore 
complied  with   by  the   plaintiff,  to  wit  that   the  plaintiff  should 

26—2 
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Craig  pay  to  the  sheri£f  the  costs  and  charges  of  the  ^sheriffy  of  and 
Hasell.  relatmg  and  incidental  to  the  execution  of  the  said  writ  of  extent ; 
[  *486  ]  which  said  terms  being  then  assented  to  and  complied  with  by 
the  plaintiff,  the  execution  of  the  said  writ  of  extent  was  thereupon 
then  accordingly  superseded  by  virtue  of  her  said  Majesty's  said 
writ  of  supersedeas  as  aforesaid ;  and  that  the  said  writ  of  extent 
was  not,  nor  has  been,  nor  is,  superseded  or  ended  otherwise  or 
on  any  other  account,  or  for  any  other  cause,  than  as  in  this  plea 
aforesaid.    Verification. 

Demurrer,  showing  for  cause  that  the  plea  does  not  deny  or 
confess  and  avoid  any  allegation  of  the  declaration :  that,  if  it  be 
a  denial  of  the  supersedeas,  as  stated  in  the  declaration,  there 
should -have  been  a  traverse  thereof,  and  the  plea  should  have  con- 
cluded to  the  country :  and  that  it  is  only  an  argumentative  denial 
of  the  supersedeas  and  the  termination  of  the  suit. 
The  demurrer  was  argued  in  last  Term  (i). 

H^  H.  Watson,  for  the  plaintiff: 

The  plea  does  not  deny  the  termination  of  the  proceeding ;  and 
it  is  immaterial,  for  the  purposes  of  this  action,  whether  the 
proceeding  terminated  by  means  of  a  compromise  or  in  any  other 
way.  All  that  is  necessary  is,  that  the  proceeding  should  be  at  an 
end.  The  plea  merely  sets  up  a  collateral  contract  between  the 
plaintiff  and  the  Crown.  A  declaration  for  a  malicious  prosecution 
must  show  that  the  prosecution  is  at  an  end,  because  otherwise 
the  plaintiff  might,  after  he  had  recorded  a  verdict  against  the 
defendant,  be  convicted.  But  such  a  result  cannot  happen  if  the 
[  *487  ]  prosecution  is  at  an  end,  however  the  termination  *may  have  been 
brought  about.  In  an  action  for  holding  to  bail  in  too  large  a  sum, 
the  plaintiff  might  recover,  though  be  had  paid  the  costs  to  get  rid 
of  the  action. 

Coivling,  contra  : 

The  affidavit  averred,  first,  that  the  plaintiff  was  indebted  to  the 
Crown ;  secondly,  that  the  debt  was  in  danger.  The  declaration 
does  not  deny  that  he  was  indebted  in  a  part  of  the  sum  named 
in  the  affidavit.  Further,  the  Court  cannot  assume  that  the 
inquisition  of  the  jury  is  false. 

(1)  January  24th,  1843,  before  Lord      before  Lord  Denman,  Ch.  J.,  Patteeon 
Denman,  Ch.  J.,  Patteson,  Coleridge      and  Wightman,  JJ. 
and  Wightman,  J  J. ;  and  January  27th, 


VOL.  Lxii.]  1848.     Q.  B.     4  Q.  B.  487—488.  405 

(Patteson,   J.:   The  inquisition   would  hardly  be  more  than       Cbaio 
evidence  upon  an   issue  raising  the  question  as   to  the   fact  of      hasbll. 
the  debt.) 

The  plea  negatives  the  want  of  reasonable  cause.  The  case  does 
not  resemble  that  of  an  action  for  holding  to  bail  in  too  large 
a  sum.  The  complaint  is  that  a  false  suggestion  has  been  made 
to  the  Crown,  which  has  induced  it  to  set  the  process  in  motion. 
The  plaintiff  was  bound  to  show  the  falsehood  by  informing  the 
Ck>urt  how  the  proceeding  had  terminated.  But  all  that  the 
declaration  shows  is,  not  the  termination  of  the  proceeding,  but 
that  the  writ  of  extent  is  ended.  A  scire  facias  may  still  issue  on 
the  inquisition.  The  plaintiff  may,  for  any  thing  that  the  declara- 
tion shows,  have  claimed  his  goods,  and  have  failed  on  the  claim. 
A  declaration  for  maliciously  holding  to  bail  would  not  be  sufficient, 
if  it  merely  showed  that  the  arrest  was  set  aside,  without  showing 
the  termination  of  the  suit.  In  the  case  of  a  civil  action  there 
must  be  a  judgment,  though  in  that  of  a  prosecution  it  is  enough 
to  show  a  verdict  of  acquittal  without  averring  a  judgment : 
Hunter  v.  French  (i).  In  Goddard  v.  Smith  (2)  an  action  *was  [  ♦488  J 
brought  for  a  false  and  malicious  indictment  of  barratry ;  and  it 
appeared  only  that  there  had  been  a  nolle  prosequi  by  the  Attorney- 
General ;  and  this  was  held  insufficient,  because  there  ought  to 
have  been  an  acquittal  on  the  merits. 

(Coleridge,  J. :  If  the  .gravamen  here  be  the  procuring  the  writ 
to  issue,  it  is  sufficient  to  show  that  the  writ  is  at  an  end. 

WiGHTMAN,  J. :  In  an  action  for  maliciously  and  falsely  holding 
to  bail  on  the  pretext  that  the  party  was  leaving  England,  the 
plaintiff  might  recover  on  proof  of  his  discharge  from  arrest, 
though  the  debt  really  existed.) 

According  to  Parker  v.  LangUy  (3)  it  must  be  shown  what  has 
become  of  the  action  itself.  In  an  action  for  maliciously  suing  * 
out  a  commission  of  bankrupt,  it  must  be  shown  that  the  commis- 
sion is  superseded :  Whitworth  v.  HaU  (4) ;  because  in  that  case 
(though  not  in  this)  the  supersedeas  is  what  finally  terminates 
the  whole  proceeding  complained  of.    Even  where  a  decision  of 

(1)  WUles,  517,  519.  K.  B.  163. 

(2)  1  Salk.  21 ;  2  Salk.  456;  3  Salk.  (4)  36  B.  B.  715  (2  B.  &  Ad.  695). 
245.  See  Athmon  v.  Raleigh,  3  Q.  B.  79. 

(3)  10  Mod.   145,  209;   Gilb.  Bep. 
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Craig  sub -commissioners  of  excise  on  an  information  against  the  plaintiff 
Hasell.  was  reversed  on  appeal,  it  was  held  that  the  judgment  of  the 
sub-commissioners,  being  averred  in  the  declaration  as  well  as  the 
reversal,  negatived  malice  in  the  informant  and  was  an  answer  to 
an  action  against  him  for  a  malicious  prosecution :  ReynoUh  v. 
Kennedy  (i) :  and  Lee,  Ch.  J.  said  that  the  plaintiff  himself  had 
shown  that  the  prosecution  was  not  malicious,  because  the  sub- 
commissioners  gave  judgment  for  the  defendant,  and  therefore  the 
Court  could  not  infer  any  malice  in  him.  The  same  principle 
applies  to  the  inquisition  here.     In  Vanderbergh  v.  Blake  (2)  the 

[  '489  ]  action  was  brought  against  a  party  who  ♦had  procured  the  seizure 
and  condemnation  of  goods  in  the  Exchequer,  as  aliens'  goods 
imported  under  pretence  of  being  denizens'  goods ;  and  judgment 
was  given  for  the  defendant ;  Hale,  G.  B.  saying  that,  ''  if  such  an 
action  should  be  allowed,  the  judgment  would  be  blowed  ofT  by 
a  side-wind."  It  is  true  that  the  goods  there  were  seized  and 
condemned :  that,  however,  may  have  been  so  here.  But  further, 
even  if  the  declaration  be  good,  the  plea  explains  how  the  writ  is 
at  an  end,  and  shows  that  there  has  been  no  decision  on  the  merits. 
And  this  is  an  instance  of  the  danger  of  not  requiring  the  declara- 
tion to  show  the  end  of  the  whole  proceeding.  The  writ  may  be  at 
an  end  merely  from  forbearance  on  the  part  of  the  Crown ;  and 
the  affidavit  may  be  quite  true.  If  an  action  has  terminated  in 
a  8tet  procesinis  by  consent  of  the  parties,  no  suit  can  be  main- 
tained for  a  malicious  arrest :  Wilkinson  v.  Hoivel  (3).  In  Bird  v. 
Line  (4)  it  was  held  that  an  action  does  not  lie  for  a  malicious  suit, 
pendente  lite. 

W.  H.  Watson,  in  reply : 

The  want  of  cause,  malice  and  scienter  are  all  alleged  in  the 
declaration. 

(WioHTMAN,  J. :  Where  does  the  complaint  begin  ? 

Patteson,  J. :  May  not  the  causing  of  the  writ  to  issue  be  mere 
aggravation  ?) 

It  is  the  gist  of  the  complaint.     The  affidavit  is  like  the  oath  before 
the  grand  jury  in   the  case  of  a  malicious  prosecution,  or  the 

(1)  1  Wils.  232.  (4)  I    Com.    190.      See   NorHsh  v. 

(2)  Hardr.  194,  195.  Bichanh,  3  Ad.  &  El.  733. 

(3)  Moo.  &  Mai.  495. 
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affidavit  to  hold  to  bail  in  the  case  of  a  malicious  arrest.  In  Craio^ 
8  Wentw.  Pleading,  p.  824,  there  is  a  precedent  like  this  declaration,  habbll. 
drawn  by  Mr.  Baron  Wood. 

(WiOHTMAN,  J. :  He  very  possibly  drew  a  declaration  which  he 
knew  to  be  bad  for  want  *of  better  facts.)  [  '490  ] 

There  was  a  verdict  for  the  plaintiff. 

(Pattbson,  J. :  There  is  some  mistake  there.  It  is  a  case  of 
extent  in  aid  against  the  plaintiff,  where  the  defendant  represented 
himself  to  be  debtor  to  the  Grown :  yet  it  is  said  that  the  original 
writ  of  extent  against  the  plaintiff  is  to  be  recited :  but  that  writ 
would  be  against  the  defendant.  The  precedent  however  is 
inapplicable  ;  for  in  the  case  of  an  extent  in  aid  the  writ  of  extent 
in  aid  is  the  whole  grievance ;  here  the  original  proceeding  is 
a  grievance.) 

No  stress  can  be  laid  on  the  fact  that  the  finding  on  the  inquisition 
remains:  that  is  an  ex  parte  proceeding,  no  notice  being  given  to 
the  alleged  debtor  :  West  on  Extents,  22.  In  the  cases  mentioned 
on  the  other  side  both  parties  were  or  might  have  been  heard,  as 
in  Vanderhergh  v.  Blake  (i),  where  the  Court  pointed  out  that 
there  was  a  proclamation  before  the  condemnation.  The  inquisi- 
tion amounts  to  no  more  than  the  affidavit,  or  a  deposition  at 
Bow  Street.  The  writ  here  is  finally  set  aside :  no  new  one 
can  issue. 

(Patteson,  J. :  I  am  not  aware  of  any  authority  for  that 
position.) 

The  question  as  to  the  existence  of  the  debt  arises  upon  disputing  , 
the  writ.  An  action  lies  for  arresting  a  party  upon  a  cause  of 
action  on  which  a  suit  is  still  pending  between  the  parties,  in 
which  suit  the  person  arrested  has  been  discharged  only  through 
the  other's  delay  in  declaring:  Hey  wood  v.  CoUinge  (2).  In  an 
action  for  abusing  the  process  of  the  Court  in  order  to  compel  the 
plaintiff  to  surrender  property,  it  is  not  necessary  to  show  that 
the  first  suit  is  at  an  end:  Grainger  v.  HiU(z).  There  is  no 
regular  proceeding  by  which  the  affidavit  here  can  be  got  rid  of, 

(1)  Hardr.  194,  195.  (3)  4  Bing,  N.  C.  212. 

(2)  9  Ad.  &  El.  268. 
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Caaio       The  plea  is  no  '''more,  at  the  utmost,  than  an  argumentative  denial 
Hasell.      of  the  want  of  probable  cause. 
[  *49i  ]  Cur.  adv.  vuU. 

Lord  Dbnman,  Ch.  J.,  in  this  vacation  (February  11th),  delivered 
the  judgment  of  the  Court.  After  stating  the  pleadings,  his 
Lordship  proceeded  as  follows  : 

The  plaintifif  argued  that  his  declaration  did  all  required  by  law 
to  found  this  action,  having  given  a  history  of  what  was  done  with 
the  writ  averred  to  be  so  ^ued  out.  The  answer  made  at  the  Bar 
was  that,  the  verdict  of  the  jury  and  the  inquisition  remaining 
still  in  Court  unreversed  and  in  full  force,  the  declaration  itself 
negatived  the  necessary  fact  of  the  cause  having  reached  its 
termination ;  and,  at  all  events,  that  that  fact,  appearing  in  the 
declaration,  negatives  the  want  of  reasonable  and  probable  cause, 
and  forbids  the  Court  to  infer  the  malice  which  is  also  essential  for 
the  maintenance  of  this  action. 

Much  learning  was  employed  in  the  argument;  and  several 
expressions  drawn  from  particular  cases,  which  it  would  not  be 
easy  to  make  consistent  in  all  respects  with  each  other.  But  we 
are  of  opinion  that  there  is  a  fallacy  in  treating  the  inquisition  as 
any  part  of  the  proceeding  complained  of.  The  debt,  though 
found  by  the  jury  on  ex  parte  evidence,  may  perhaps  have  been 
a  just  and  true  debt ;  and  yet  a  party  suing  it  out  maliciously  and 
with  a  view  to  annoy  the  plaintiff  by  ulterior  proceedings,  and 
afterwards,  with  that  object,  praying  an  extent  for  securing  that 
debt  as  if  it  was  in  danger  of  being  lost  to  the  Crown  when  he 
knew  it  not  to  be  in  danger,  may  produce  consequences  injurious 
[  ^492  ]  and  even  ruinous  to  the  debtor,  by  this  latter  proceeding  so  *well 
calculated  to  afifect  his  credit  and  bring  demands  upon  him.  The 
I  writ  of  extent  is  the  grievance :  and  all  that  the  rule  of  law,  in 
cases  of  malicious  prosecution,  requires  is  that  the  writ  of  extent 
should  be  traced  to  its  close ;  and  that  is  done  by  showing  it 
discharged  by  the  Court,  though  upon  an  arrangement  and  by 
consent.  It  is  by  no  means  improbable  that  the  Crown  may,  in 
such  a  case,  be  induced  to  accord  its  grace  from  a  persuasion  that 
the  proceeding  originated  in  malice.  Such  a  termination  of  the 
case  negatives  no  fact  essential  to  maintaining  the  action :  and, 
notwithstanding  some  language  used  in  the  case  in  Wilson  (i), 
it  is  not  necessary  that  either  that  oi:  any  fact  in  the  declaration 

(1)  Beynolds  v.  Kennedy,  1  Wilfl,  232, 
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should  lead  the  Court  to  infer  malicious  motives.     This  at  least  is        Craio 
solely  in  the  province  of  the  jury.  Haskll. 

The  declaration  being  sufficient,  the  plea  is  clearly  bad.  Con- 
sistently with  all  the  facts  stated  in  it,  the  writ  of  extent  may  have 
been  sued  out  by  the  defendant  without  any  reasonable  or  probable 
cause ;  and  yet,  if  it  was,  the  facts  stated  do  not  justify  the 
defendant  in  so  doing.     The  judgment  must  be  for  the  plain tifif. 

Judgment  for  plaintiff. 


REG.  V.  The  INHABITANTS  of  BARN0LD8WICK  (l).        isis. 

(4  a  B.  499—510 ;  S.  C.  3  G.  &  D.  545 ;  12  L.  J.  M.  C.  44.)  

To  charge  a  township  with  liability  by  custom  to  repair  all  highways  ^  ^ 
within  it  which  would  otherwise  be  repairable  by  the  parish  comprising 
such  township,  it  is  not  necessary  to  prove  that  there  are  or  have  been 
ancient  highways  in  the  township.  Without  such  proof,  a  jury  may  infer 
the  custom  from  other  evidence.  As,  that  the  parish  consists  of  five  town- 
ships, one  of  which  is  the  township  in  question :  that  four  have  always 
repaired  their  own  highways  ;  that  no  surveyor  has  ever  been  appointed  for 
the  parish ;  and  that  the  township  in  question  has  repaired  a  highway  lately 
formed  within  it. 

Indictment  against  a  parish  for  non-repair  of  a  highway. 

Plea :  that  the  said  parish  of  Barnoldswick  now  is,  and  at  the 
time  of  the  taking  of  the  said  inquisition  was,  and  from  time 
whereof  &c.  hath  been,  divided  into  divers,  to  wit  five,  districts 
and  different  townships,  one  whereof  hath  immemorially  been  and 
still  is  called  Admergill ;  and  that  within  the  said  parish  there  now 
is,  and  at  the  time  of  the  taking  &c.  was,  and  during  all  the  time 
aforesaid  hath  been,  a  certain  ancient  and  laudable  custom  there 
during  all  the  time  aforesaid  used  and  approved  of,  that  is  to  say, 
that  each  of  the  said  several  townships  from  time  whereof  &c.  have 
repaired,  maintained  and  amended,  and  have  used  and  been  accus. 
tomed  to  repair,  &c.,  and  during  all  the  time  aforesaid  of  right 
ought  to  have  repaired,  &c.,  and  still  of  right  ought  to  repair,  &c., 
all  and  every  the  Queen's  common  highways  lying  and  being  within 
their  own  respective  townships  that  would  be  otherwise  repairable 
*by  the  said  parish  of  Barnoldswick  at  large,  when  and  as  often  as  [  *500  ] 
necessary :  and  that  the  inhabitants  of  the  said  parish  at  large 
have  not  during  all  or  any  part  of  the  time  aforesaid  repaired, 
maintained  or  amended,  and  have  not  been  used  or  accustomed  to 

(1)  Dist.  in  Beg,  v.  liollett  (1875)  L.  R.  10  Q.  3.  469,  483,  44  L.  J.  M.  C. 
190.— A.  C. 
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WICK. 


Rro.  repair,  &c.,  and  of  right  ought  not  to  repair,  &c.,  the  Qaeen's 
The  Inhabi-  common  highways  within  the  said  parish,  or  any  of  them  or  any 
Barnolds-  P^^*  thereof:  and  that  so  much  of  the  said  common  Qneen^s 
highway  as  in  the  said  indictment  is  mentioned  &e.  to  be  ruinous 
and  in  decay  is  situate  and  lying  within  the  said  district  and  town- 
ship called  Admergill,  and  before  and  at  the  time  of  the  said 
inquisition  found  was,  and  hitherto  and  continually  from  thence- 
forth hath  been,  and  still  is,  a  common  Queen's  highway  in  that 
district  and  township,  and  that  but  for  the  said  custom  would  be 
repairable  by  the  inhabitants  of  the  said  parish  at  large ;  and  that 
the  same  part  of  the  said  highway  of  right  has  always  been  repair- 
able, and  of  right  always  ought  to  have  been  repaired,  maintained 
and  amended,  and  still  of  right  ought  to  be  repaired,  &c.,  by  virtue 
of  the  said  custom,  by  the  inhabitants  of  the  said  district  and 
township  called  Admergill,  when  and  as  often  as  necessary,  and 
not  by  the  inhabitants  of  the  said  parish  of  Bamoldswick  at  large. 
Verification. 

Replication,  averring  as  before  that  the  inhabitants  of  the  said 
parish  of  Bamoldswick  the  said  common  Queen's  highway  so  as 
aforesaid  being  in  decay  ought  to  repair  and  amend  when  and  so 
often  &c.,  and  that  within  the  said  parish  there  is  not,  nor  from 
time  whereof  &c.  hath  there  been,  &c. ;  traversing  the  existence  of 
the  custom  :  conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  York  Spring  Assizes,  1842, 
it  appeared  that  the  parish  of  Bamoldswick  ^consisted  of  the 
township  or  district  of  Admergill  (i)  and  four  other  townships. 
Admergill  was  situated  in  a  moorland  country  at  an  extremity  of 
the  parish,  and  contained  only  six  or  seven  farms.  The  road  in 
question  ran  through  it,  and  was  a  turnpike  road,  made  about  1804. 
It  began  to  need  repair  about  1816 :  and  since  that  time  repairs 
had  been  done  upon  it  by  most  (but  not  all  (2) )  of  the  occupiers  of 
land  in  Admergill.  Each  of  the  other  townships  had  public  roads 
within  it,  and  had  always  repaired  them :  and  no  surveyor  had 
ever  been  appointed  for  the  whole  parish.  It  did  not  appear  that 
Admergill  had  ever  had  any  surveyor  or  other  parochial  or  town- 
ship officer,  or  contributed  in  any  way  to  the  general  parochial 


[  *501  ] 


(1)  It  was  urged  on  the  argument 
that  Admergill  did  not  appear  by  the 
evidence  to  be  a  township  of  itself. 
Patteson  and  Williams,  J  J.  observed 
that  the  fact  was  not  denied  on  the 
pleadings. 


(2)  The  occupier  of  one  farm  had 
not  contributed.  Some  evidenoe  was 
given  (and  left  to  the  jury)  to  aocount 
for  this  consistently  with  the  alleged 
obligation. 
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burdens.      Others  of  the  townships  had  surveyors.     There  were         Reo. 
traces  of  old  roads  in  Admergill ;  but  it  was  not  proved  that  they  thk  Inhabi- 
had  ever  been  public ;  and  the  prosecutors  contended  that  they  were    b/rJoldL 
only  occupation  roads.  ^ick. 

The  learned  Judge,  in  summing  up,  said  (i) :  ''  The  defendants, 
the  indicted  parish,  allege  that  there  is  a  custom  in  the  parish  of 
Bamoldswick,  which  is  divided  into  more  districts  or  townships 
than  one,  that  each  and  every  one  of  the  districts  repair  their  own 
roads.  If  the  defendants  fail  in  proving  that  to  you,  the  verdict 
will  be  for  the  Crown  :  if  they  satisfy  you  of  it,  your  verdict  will  be 
for  the  defendants.'*  After  stating  that  the  custom  was  proved  as 
to  each  of  the  districts,  *except  Admergill,  his  Lordship  said :  [  *^^  ] 
''  Are  you  satisfied  that  this  custom,  which  prevails  in  four-fifths 
of  the  parish,  prevails  in  the  other  fifth  ? "  "  There  is  some 
evidence  for  your  consideration  which  tends  to  show  it  does." 
'^  There  is  a  good  foundation  for  the  custoin  on  a  presumed  bargain, 
made  before  the  time  of  living  memory  by  the  inhabitants  of  each  • 
of  the  townships,  that  each  should  take  on  itself  the  repair  of  its 
own  roads.  In  order  to  render  the  custom  binding,  it  has  been 
said  to  be  necessary  that  there  should  be  at  that  time  existing  in 
each  township  highways  which  some  one  was  bound  to  repair.  It 
is  not  absolutely  necessary.  The  counsel  for  the  prosecution  says 
this  custom  must  fail,  unless  you  are  satisfied  that  there  was,  at 
some  time  or  other  beyond  the  time  of  living  memory,  some  high- 
way within  the  district  of  Admergill.  I  do  not  think  it  necessary 
that  should  be  so ;  for  there  may  be  a  perfectly  valid  custom  in 
point  of  law,  that  the  inhabitants  of  either  township  should  repair 
any  high  roads  which  from  time  to  time  become  public  high  roads. 
A  highway  may  exist  by  modem  dedication."  '*  I  think  there  may 
have  been  a  perfect  valid  bargain  beyond  the  time  of  legal  memory, 
that  each  district  should  repair  such  roads  as  might  be  created 
within  it."  "  No  doubt  it  is  extremely  reasonable  to  suppose  that,  if 
the  custom  applies  to  four  districts  out  of  five,  it  would  be  likely  to 
extend  to  the  other.  You  will  say  if  it  did."  He  then  observed 
that,  if  the  case  depended  on  the  question,  whether  or  not  there 
were  ancient  public  roads  in  the  township  of  Admergill,  the  proof 
that  there  were  such  roads  did  not  appear  satisfactory  ;  '*  but,"  he 
added,  "  it  is  not  absolutely  necessary  for  the  existence  of  such  a 
custom  that  in  the  particular  township  there  should  have  been 

(1)  The  observations   of   the  learned  Judge  are  taken  from  a  shorthand 
note  used  in  showing  cause. 
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Rbo.         any.     They  may  be  *bound  by  ancient  usage  and  custom  to  repair 
Tbb  inhabi.  all  such  roads  as  from  time  to  time  may  be  created  within  the 
barnolm-    'i^^i^s  of  the  township.     Now  is  there  such  a  custom  prevailing 
WICK.        here  ?  "     And  he  left  it  to  the  jury  to  say  whether  the  repairs  done 
'-  ^    J       upon  the  road  made  in  1804,  if  done  by  the  township,  were  attri- 
butable to  such  alleged  custom,  or  were  done  merely  to   avoid 
litigation,  and  because  the  inhabitants  were  uncertain  who  ought 
to  repair.     The  jury  found  that  Admergill  was  bound  to  repair  its 
own  roads ;  and  the  verdict  was  entered  for  the  defendants :  but 
Parke,  B.  gave  leave  to  move  this  Court  upon  the  question  whether 
or  not  it  was  essential  to  the  custom,  as  affecting  Admergill,  that 
ancient  roads  should  be  proved  to  have  existed  in  the  township : 
repeating,  as  his  own  clear  opinion,  that  proof  of  that  fact  was  not 
necessary,  and  that  the  custom  might  be  well  founded  on  a  bargain 
applicable  to  future  roads  (i). 

Baines^  in  the  ensuing  Term,  moved  for  a  rule  to  show  cause 
why  the  verdict  should  not  be  entered  for  the  Crown,  relying  upon 
the  want  of  evidence  that  ancient  highways  had  existed  in  Admergill, 
and  contending  that  the  custom  was  not  made  out.  A  rule  m$i 
was  granted. 

Bundas  and  Sir  G.  A.  Lewin  now  showed  cause : 

The  proof  bore  out  the  plea.  There  was  some  evidence  for  the 
jury  that  old  roads  had  existed  in  Admergill :  and  even  without 
that  fact  the  case  was  sufficient.  A  township  may  be  liable  by 
custom  to  repair  such  new  roads  as  may  be  formed  within  it :  Kex 
[•504]  V.  Hatfield  {2),  judgment  *of  Holroyd,  J. :  and  the  custom  here 
might  reasonably  originate  in  a  bargain  between  Admergill  and  the 
other  townships. 

(Coleridge,  J. :  The  other  townships  would  have  no  considera- 
tion for  such  a  bargain  with  Admergill,  if  it  had  no  roads.) 

It  might  be  contemplated  that  roads  would  be  made  there,  and 
that  the  repair  of  them  would  be  an  equivalent  for  what  the  other 
townships  then  undertook.  Rex  v.  Ecclesfieldis)  shows  that  a 
custom  for  the  inhabitants  of  a  district  to  repair  roads  within  it 

(1)  IlisLordshipconsented  to  reserve  trial,  where  the  veiilict,  in  a  criminal 

the  poiut,  in  order  that  the  defendants  case,  has  been  found  for  the  defendant 
might  not  be  met  by  the  objection  (2)  22  £.  R.  631  (4  B.  &  Aid.  75,  82). 

usually  made  to  motions  for  a  new  (3)  19  £.  £.  335  (1  B.  &  Aid.  'MS). 
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may  be  good,  though  the  consideration  do  not  appear ;  and  Lord         reg. 
Ellenborough  there  cites  1  Bla.  Com.  77,  where  it  is  said  that  ^he  inhabi- 
*'  Customs  must  be  reasonable ;  or  rather,  taken  negatively,  they    g^^^^^e. 
must  not  be  unreasonable."     "A  custom  may  be  good,  though  the        wick. 
particular  reason  of  it  cannot  be  assigned ;  for  it  sufficeth,  if  no 
good  legal  reason  can  be  assigned  against  it."     Pigott  v.  Bayley  (i) 
shows  that,  before  Admergill  had  roads,  a  custom  within  the  parish 
for  every  township  to  repair  its  own  roads  might  have  been  averred 
and  sustained.     There  a  custom  as  to  tithing  was  alleged  to  exist 
within  the  parish  of  E.,  the  bounds,  limits  and  titheable  places 
thereof,  and  was  held  not  to  be  negatived  by  proof  of  a  modus  in 
one  township,  there  being  evidence  of  the  custom  in  other  parts  of 
the  parish  :  and  Baylet,  J.  said:  "  If  that  modus  should  hereafter 
be  proved  to  be  a  bad  one,  the  evidence  given  in  this  case  would,  if 
uncontradicted,  be  sufficient  to  establish  the  custom  as  to  the  town- 
ship where  that  modus  now  exists."      The  facts  here,  that  no 
surveyor  was  ever  appointed  for  the  parish,  and  that  the  land- 
holders in  Admergill  repaired  the  road  in  question  in  1816,  are 
strongly  in  favour  of  the  defendants. 

(Coleridge,  J. :  If  the  custom  might  be  found  *to  exist  without       [  ♦505  ] 
proof  that  there  were  ancient  roads  in  the  township,  no  doubt  there 
w^as  some  evidence  of  the  custom.) 

BaineSy  R.  Hall,  and  F.  Thompson,  contra  : 

It  is  essential  to  a  custom  or  prescription  that  there  should  have 
been  usage  from  time  immemorial;  or  at  least  something  upon 
which  the  required  usage  might  operate.  If  a  period  within 
memory  can  be  pointed  out,  from  which  the  existence  of  the 
subject-matter  may  satisfactorily  be  dated,  the  prescription  or 
custom  fails:  Griffith  v.  Mattheivs (2) ;  Rex  v.  Hatfield  {z),  A  pre- 
scription is  entire,  and  must  be  proved  as  extensively  as  it  is  laid : 
Morewood  v.  Wood  (4) ;  Rogers  v.  Allen  (6).  The  allegation  here  is, 
in  effect,  that  the  townships,  including  Admergill,  "  have  repaired," 
and  ''  been  used  and  accustomed  to  repair,"  "  and  ought  to  have 
repaired,"  such  highways  within  them  as  would  otherwise  have  been 
repairable  by  the  parish,  from  time  immemorial.  The  evidence  is 
that  that  could  not  have  been  the  case  as  to  Admergill.     In  Rex  v. 

(1)  6  B.  &  C.  16.  (4)  2  R.  R.  349  (4  T.  R.  157). 

(2)  2  B.  R  598  (5  T.  B.  296).         (5)  10  R.  R.  689  (1  Gamp.  308,  314, 

(3)  22  R.  R.  631  (4  B.  &  Aid.  75).    316). 
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[  ♦506  ] 


[  •607  ] 


Great  Broughton  (i)  Ashhurst,  J.  says  that,  when  persons  are 
charged  against  common  right,  ''it  is  not  enough  to  show  that 
they  immemorially  ought  to  repair :  it  should  be  shown,  that  they 
have  repaired.''  The  same  is  stated  in  Com.  Dig.  Chimin,  (A.  4). 
Other  authorities  on  the  point  are  cited  in  note  (9)  to  Rex  v. 
Stoughton  {2) ,  where  it  is  shown  that  an  indictment  against  a 
township  alleging  only  that  from  time  whereof  &c.  they  ought 
to  have  repaired,  and  not  that  they  have  repaired,  would  be  bad. 
The  law  as  laid  down  *by  these  authorities  is  supported  by  the  judg- 
ment of  Lord  Ellenborouoh  in  Rex  v.  Ecclesfield  (3)  ;  and  he  there 
observes  (4),  referring  to  a  passage  cited  for  the  present  defendants 
from  1  Bla.  Com.  77,  that  "  the  matter  of  this  rule  applies  "  **  to 
the  inhabitants  of  a  known  district  of  country,  and  to  a  subject 
existing  within  that  district."  It  is  essential  to  a  custom  that  it 
should  have  been  actually  used  from  time  out  of  mind :  Litt. 
sect.  170.  Had  the  custom  here  been  established,  it  would  have 
been  no  objection  that  the  road  was  newly  introduced  :  Rex  v. 
Netherthong  (6) ;  but  the  custom  itself  is  not  proved.  The  repair  in 
1816  is  of  no  weight ;  and,  if  the  present  question  had  arisen  before 
that  time,  the  custom  clearly  could  not  have  been  supported. 

(Williams,  J. :  Do  you  say  that  the  defendants  were  bound  to 
prove  the  existence  of  roads  at  some  former  time  ?) 

The  evidence  here  proved  their  non-existence  down  to  a  time  within 
legal  memory.  The  existence  in  one  or  more  townships  of  a  custom 
to  repair  their  own  roads  does  not  conclusively  show  that  other 
townships  in  the  same  parish  have  the  same  custom.  It  is  common 
in  the  North  of  England  for  part  of  the  roads  in  a  parish  to  be 
repaired  by  a  particular  township,  and  part  by  the  parish.  Where 
such  a  general  unity  of  customs  and  liabilities  is  shown  to  exist  in 
several  districts  that  they  constitute  an  integer,  proof  of  a  custom 
in  one  may  of  itself  be  conclusive  evidence  that  the  same  custom 
exists  in  another.  The  places  from  which  tithe  was  claimed,  in 
Pigott  V.  Bayley  (6),  formed  such  an  integer.  But  no  such  com- 
munity exists  between  Admergill  and  the  other  townships  in 
Barnoldswick.  If  the  inhabitants  of  Admergill  had  been 
indicted,  and  the  indictment  *had  shown  the  facts  here  relied 
upon  by  the  parish  as  a  defence,  the  indictment  would  have  been 


(1)  5  Burr.  2700.  2702. 

(2)  2  Wms.  Saund.  158  e. 

(3)  19  E.  K.  335  (1  B.  &  Aid.  348). 


(4)  P.  357. 

(5)  2  B.  &  Aid.  179. 

(6)  6  B.  &  C.  16. 
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bad,  according  to  Rex  v.  Kingsmoor  (i),  for  not  showing  that  this         Reg. 

township  **  neither  forms  part  of,  nor  is  connected  with,  any  other  xhe  Inhabi. 

larger  district,  the  inhabitants  of  which  are  liable  to  repair  the  road    bYm^lds- 

in  question."    If  the  particular  division,  from  whatever  cause,  has        wick. 

not  been,  or  has  ceased  to  be,  liable,  the  burden  falls  of  course 

upon  the  parish,  by  operation  of  law:  Hex  v.  Sheffield  (2).     The 

learned  Judge  at  Nisi  Prius  put  the  case  on  the  supposition  of  an 

agreement  among  the  townships ;  but,  if  there  were  immemorial 

highways  in  the  other  townships,  and  not  in  Admergill,  there  could 

be  no  consideration  for  the  agreement  on  the  part  of  this  township. 

That  such  an  agreement,  to  discharge  the  parish  from  its  common 

law  liability,  cannot  be  aided  by  any  presumption,  may  be  inferred 

from  Rex  v.  Scarisbrick  (3).     If  the  parish  was  once  liable  to  repair, 

"  no  agreement  with  any  person  whatever  can  take  off  this  charge 

which  the  law  lays  upon  them : "  Anonymous  (4)  case  in  Yentris. 

The  liability,  having  attached,  could  not  afterwards  be  apportioned : 

Reg,  v.  The  Duchess  of  Buccleuch{Gi).     If,  therefore,  an  agreement 

be  relied  upon  as  exonerating  the  parish,  it  ought  to  appear  that 

such  compact  was  made  before  the  public  had  acquired  a  right  to 

have  the  roads  repaired  by  the  parish :  that  is,  if  the  parish  was 

conterminous  with  a  manor  (as  parishes  seem  originally  to  have 

been,  1  Bla.  Com.  114),  that  the  arrangement  took  place  when  the 

manor  was  granted. 

(Coleridge,  J. :  Why  may  not  the  arrangement  *here  have  been       [  ♦508  ] 
made  before  the  parish  was  liable  ?) 

There  is  no  evidence  of  it. 

(Coleridge,  J. :  The  repair  by  four  townships  is  some.) 

No  unity  of  customs  among  the  five  townships  is  shown. 

(Coleridge,  J. :  That  bears  only  upon  the  degree  of  probability. 
In  Reg.  v.  The  Duchess  of  Buccleuch  (5)  an  original  liability  seems 
to  have  been  traced  to  a  particular  person.) 

Here  it  is  in  the  parish,  no  evidence  appearing  to  the  contrary.  It 
ought  to  have  been  shown  that  Admergill  had  ancient  highways, 
and  had  actually  repaired  them.     The  fact  that  no  surveyor  was 

(1)  26  R.  R.  307  (2  B.  &  C.  190).  (4)  1  Ventr.  90. 

(2)  1  R.  R.  442  (2  T.  R.  106).  (5)  1  Salk.  358. 

(3)  45  R.  R.  554  (6  Ad.  &  El.  509). 


416 


1843.    Q.  B.    4  Q.  B.  508—509. 


[b.r. 


Bbo. 

V, 

The  Inhabi- 
tants OP 
Barnolds- 

WICK. 


[  ♦609  ] 


appointed  for  the  parish  at  large  is  accounted  for  by  the 
evidence  that  the  foar  townships  repaired  their  own  roads,  and 
Admergill  had  none. 

Lord  Denman,  Ch.  J. : 

The  point  reserved  is,  whether  it  was  necessary  in  this  case  to 
prove  the  existence  of  anci^st  highways  in  Admergill.  According 
to  the  learned  Judge's  report  he  had  no  doubt  that  it  was  unneces- 
sary. And  I  am  of  opinion  that  direct  evidence  on  this  point  was 
not  essential.  It  was  not  proved  that  there  had  been  none ;  and 
there  was  some  evidence  that  they  had  existed.  And  1  think  that 
the  custom  was  maintainable  without  proof  that  there  were  ancient 
highways  in  the  township.  It  is  sufficient  for  this  purpose  if  we 
find  evidence  of  a  practice  long  existing,  consistent  with  the 
custom,  and  no  proof  of  the  origin  of  that  practice,  except  such 
as  the  parties  claiming  exemption  have  brought  before  the  jury. 
We  are  not,  in  such  a  case,  to  look  at  the  degree  of  probability ; 
that  is  only  matter  for  comment  to  be  addressed  to  a  jury.  1  think 
the  learned  Judge  was  right  in  directing  the  jury  that  the  custom 
might  be  found  without  proof  that  there  had  *been  ancient  roads. 
Suppose  the  state  of  things  proved  here  were  shown  to  have  existed 
three  hundred  years  ago  ;  could  it  be  said  that  that  was  no  evidence 
of  the  custom  ?  And  we  cannot  draw  a  line  between  such  proof 
and  that  now  before  us. 


Pattbson,  J. : 

The  question  here  is  narrowed  to  the  point  whether,  in  support  of 
the  allegation  that  every  township  in  this  parish  had  iramemorially 
repaired  its  own  highways,  it  was  necessary  to  prove  that  ancient 
highways  in  Admergill  had  been  repaired  by  that  district.  1  think 
it  was  not  necessary  to  prove  that  any  particular  highway  had 
actually  been  so  repaired.  The  required  inference  might  be 
raised,  although  there  had  been  no  repair  which  any  person 
living  remembered.  There  was  complete  evidence  of  repair  by 
the  four  townships ;  and  no  surveyor  had  ever  been  appointed  by 
the  parish.  It  is  true  that  Admergill  was  an  inconsiderable  place, 
and  had  had  no  surveyors  within  living  memory ;  and  the  existence 
of  ancient  ways  within  it  was  not  satisfactorily  made  out.  But  1 
think  it  was  not  necessary  that  this  fact  should  have  been  directly 
proved  ;  and  it  was  shown  that  repairs  had  been  done  by  Admergill 
upon  the  road  in  question  after  the  trustees  had  ceased  attending 
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to  it,  which  was  some  admission  of  a  liability  by  custom,  though         Reg. 
no  other  act  of  repair  appeared  to  have  been  done  within  living  xhb  inhabi- 

WICK. 
WiLLTAlJS,  J.  : 

The  parish  consists  of  five  townships,  four  of  which  have  been 
accustomed  to  repair  their  own  highways ;  and  no  surveyor  has  ever 
been  appointed  for  the  whole  parish.  Then  the  question  is,  whether 
it  be  essential  to  sustain  this  plea,  that  some  repair  of  ancient  *high-  [  *5io  ] 
ways  should  be  proved  to  have  taken  place  in  Admergill.  On  the 
evidence  here  given  I  think  it  may  very  well  be  (and  there  is  no 
sufficient  proof  to  negative  the  supposition)  that  the  alleged  custom 
has  existed,  and  that  Admergill  has  done  repairs  under  it. 

Coleridge,  J. : 

I  think  we  are  only  at  liberty  here  to  consider  whether  the  learned 
Judge's  opinion  was  right  upon  the  point  reserved,  namely  whether, 
to  sustain  the  plea,  direct  proof  was  necessary  that  there  had  been 
ancient  highways  in  Admergill.  So  limiting  the  inquiry,  I  think 
that  it  was  not  necessary.  Whatever  may  have  been  the  origin  of 
customs  like  this,  so  many  of  them  exist  that  it  is  too  late  now  to 
question  their  legality ;  and  here  I  think  that,  consistently  with 
the  evidence,  every  thing  may  have  existed  as  in  those  places 
where  customs  like  the  present  are  undoubtedly  good.  There 
may,  consistently  with  the  facts  before  us,  have  been  ancient  roads 
in  Admergill ;  to  require  that  their  existence  should  be  actually 
proved  is  imposing  a  greater  burden  than,  in  my  opinion,  is  neces- 
sary. Therefore,  limiting  the  question  as  I  have  already  done,  I 
think  that  the  present  rule  must  be  discharged. 

liule  discharged. 


BETTELEY  v.  EEED.  i843. 

(4  Q.  B.  511—518  ;  S.  C.  3  G.  &  D.  561 ;  12  L.  J.  a  B.  172 ;  7  Jm-.  507.)  -^-p*^"- 

Defendant,  a  whaifinger,  received  malt  from  and  for  B. ;  and  B.,  to  cover  [  ^^1  ] 
an  udurious  transaction,  made  a  colourable  sale  of  the  malt  to  plaintifi; 
defendant  tranafei-ring  the  malt  in  his  books  to  plaintiff.  Afterwards  B. 
became  bankrupt ;  and  his  assignees  sued  plaintiff  in  trover  for  the  malt. 
Pending  the  dispute,  plaintiff,  defendant  and  the  assignees  agreed  that  the 
malt  should  be  sold,  and  the  proceeds  paid  into  a  bank,  except  a  part,  which 
defendant  was  to  retain  on  account  of  a  lien  which  ho  had  against  B.,  but 
that  this  transaction  should  not  prej udice  the  rights  of  any  party.  Defendant 
bad  no  lien  against  plaintiff.    Afterwards  the  assignees  abandoned  the  action 
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Betteley  against  plaintifiP,  on  liis  giving  up  a  part  of  the  proceeds.    Plaiutiflf  then 

^*  brought  assumpsit  against  defendant  for  money  had  and  received  : 

*  Held,  that  he  might  main  tun  such  action,  without  joining  the  assignees 

as  plaintifiPs ;  and  that  defendant  could  not  therein  set  up  the  usurious  nature 
of  the  transaction  between  B.  and  plaintiff,  as  invalidating  the  transfer. 

Assumpsit  for  money  had  and  received.  Plea  (besides  others  not 
here  material) :  Non  aasumpsiL     Issue  thereon. 

The  cause  was  tried  before  Lord  Denman,  Ch.  J.,  at  the  London 
sittings  after  Hilary  Term,  1842,  when  the  defendant  had  a 
verdict,  under  circumstances  which  were  detailed  as  follows  by 
Lord  Denman,  Ch.  J.,  in  the  introductory  part  of  the  judgment 
of  the  Court  afterwards  delivered. 

''  This  was  an  action  for  money  had  and  received,  to  recover  a 
sum  of  about  528Z.,  being  part  of  the  proceeds  of  a  quantity  of  malt 
deposited  in  the  warehouse  of  the  defendant,  and  the  right  to  which 
had  been  disputed  between  the  plaintiff  and  the  assignees  of  one 
Bradley,  who  had  become  a  bankrupt.  The  defendant  pleaded 
Non  assumpsit. 

''It appeared  that  the  defendant,  who  is  a  wharfinger,  had  received 
a  quantity  of  malt  on  account  of  a  person  of  the  name  of  Bradley, 
a  corndealer,  who  was  from  time  to  time  accommodated  with  money 
by  the  plaintiff,  upon  the  terms  that  Bradley  should  make  a  sale  to 
the  plaintiff  of  a  suf&cient  quantity  of  malt  to  cover  the  amount 
required,  with  a  condition  annexed  for  repurchase  by  Bradley  at  an 
advanced  price.  The  malt,  of  which  the  money  in  question  was 
[  '512  ]  part  of  the  proceeds,  had  been  *8old  by  Bradley  to  the  plaintiff 
upon  the  terms  above  mentioned,  and  had  been  regularly  trans- 
ferred by  the  defendant  in  his  books  from  Bradley  to  the  plaintiff ; 
and,  had  nothing  further  occurred,  was  held  by  the  defendant  at 
the  disposal  of  the  plaintiff. 

''  Bradley,  however,  became  bankrupt :  and  his  assignees  brought 
an  action  of  trover  against  the  plaintiff  to  recover  the  malt  held  by 
the  defendant  on  his  account,  on  the  ground  that  the  sale  of  the 
malt  to  the  plaintiff  by  Bradley  was  not  a  bond  fide  sale,  but  merely 
colourable,  to  be  a  sort  of  security  for  an  usurious  contract  between 
the  plaintiff  and  Bradley.  To  avoid  expense  of  warehouse  rent, 
and  to  take  advantage  of  a  rising  market,  it  was  agreed  that  the 
malt  should  be  sold  :  and  accordingly,  by  an  order  of  Mr.  Justice 
LiTTLBDALB,  the  malt  was  directed  to  be  sold  ;  and,  out  of  the 
proceeds,  the  charges  of  the  defendant  were  to  be  paid,  and  the 
remainder  was  to  be  paid  into  the  Bank  in  the  joint  names  of  the 
present  plaintiff  and  the  ofiScial  assignee  of  Bradley,  with  a  proviso 
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that  the  order  should  not  operate^  to  the  prejudice  of  any  right  of     BBXTKLsr 
action  which  the  present  plaintiff  might  have  against  the  defendant        kebo. 
or  the  assignees  of  Bradley. 

**  In  order  to  effect  this  arrangement,  it  was  necessary  to  obtain 
the  consent  of  the  defendant,  in  whose  custody  the  malt  was :  and 
he  agreed  that,  upon  payment  to  him  of  528i.  11«.  2d.  (for  which 
he  claimed  to  have  a  lien  upon  the  malt  out  of  the  proceeds),  it 
should  be  sold,  and  that  the  sale  and  the  receipt  by  the  defendant 
of  that  money  should  not  prejudice  any  right  of  action  which  the 
plaintiff  Betteley  might  have  against  Beed,  the  present  defendant, 
in  respect  of  the  malt ;  nor  was  the  acceptance  of  that  sum  to  pre- 
judice  the  rights  of  *any  of  the  parties.  Under  this  arrangement,  [  *oVd  j; 
the  malt  was  sold,  and  the  5282.  Us.  2d.  paid  to  the  defendant,  and 
the  residue,  amounting  to  above  4,000Z.,  paid  into  the  Bank  as 
agreed.  The  628Z.  lis.  2d.  was  a  sum  which  would  not  be  charge- 
able against  the  plaintiff  Betteley ;  nor  would  the  defendant  have 
had  any  lien  as  against  him  in  respect  of  it  upon  the  malt. 

**  When  the  action  of  trover  came  on  to  be  tried,  a  compromise 
took  place  between  the  assignees  of  Bradley  and  Betteley ;  and, 
upon  the  former  receiving  a  certain  portion  (about  one-half)  of  the 
proceeds  of  the  malt  in  the  Bank,  a  juror  was  withdrawn,  and  the 
claim  of  the  assignees  abandoned. 

''The  plaintiff  Betteley  then  brought  his  action  against  the 
defendant,  to  recover  the  5281.  11«.  2^!.,  as  being  part  of  the  pro- 
ceeds of  the  malt,  which,  as  between  him  and  the  defendant,  was 
undoubtedly  his,  unless  Bradley  or  his  assignees  could  establish  a 
superior  title.  For  the  defendant  it  was  contended  that  he  had  a 
right  in  this  action  to  contest  the  validity  of  the  sale  as  between 
Bradley  and  Betteley,  and  to  show  that,  by  reason  of  the  trans- 
action being  usurious  as  between  them,  the  transfer  of  the  malt  in 
the  books  of  the  defendant  was  wholly  inoperative,  and  that  he  had 
a  right  to  consider  the  property  as  still  remaining  in  Bradley  and 
his  assignees  upon  his  bankruptcy,  against  whom  he  could  enforce 
his  lien,  though  he  could  not  against  the  plaintiff.  At  the  trial  of 
this  cause  he  established  a  case  of  usury,  to  the  satisfaction  of  the 
jury,  in  the  sale  of  the  malt  by  Bradley  to  the  plaintiff,  and  obtained 
a  verdict." 

In  Easter  Term,  1842,  Erie  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  of  misdirection,  and  that  the  *evidence  of  usury  was       [  'oU  ] 
not  admissible.    In  this  vacation  (i), 

(1)  February  2nd.    Before  Lord Denman,  Ch.  J.,  Williams  and  Wightman,  JJ. 

27— i 
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Bbttklby  Thesigei*  and  Ogle  showed  cause  : 

Rked.  The  defendant  was  entitled  to  insist  upon  the  nullity  of  the 

transfer  by  reason  of  usury.  A  sale  made  merely  to  colour  an 
usurious  transaction  between  the  parties  transfers  no  property: 
Hargreaves  v.  Hutchinson  (i).  It  is  contended,  however,  that  this 
defence  cannot  be  available  to  the  defendant,  whatever  its  validity 
might  be  as  between  the  plaintiff  and  the  assignees.  In  Stonarcl  v. 
Dunkin  (2)  the  defendants,  having  malt  in  their  warehouse  belonging 
to  K.,  were  ordered  by  E.  to  hold  it  for  the  plaintiff  as  purchaser 
from  K.,  and  gave  plaintiff  a  written  acknowledgment  that  it  was 
held  on  his  account ;  and  Lord  Ellenborouoh  decided  that,  in  an 
action  of  trover,  the  defendant  could  not,  as  against  the  plaintiff, 
dispute  that  the  property  had  passed  by  the  purchase.  The  same 
principle  was  upheld  in  Gosling  v.  Bimie  (8),  where  the  acknow- 
ledgment by  the  defendant  was  verbal.  These  two  cases  are  cited 
in  Story's  Commentaries  on  the  Law  of  Agency,  179,  ch.  7,  s.  217  (4), 
where  the  rule  is  laid  down  as  follows,  *'  An  agent  is  not,  ordinarily, 
permitted  to  set  up  the  adverse  title  of  a  third  person,  to  defeat  the 
rights  of  his  principal,  against  his  own  manifest  obligations  to  him; 
or  to  dispute  the  title  of  his  principal.  If,  therefore,  he  has  received 
goods  from  his  principal,  and  has  agreed  to  hold  them,  subject  to 
his  order,  or  to  sell  them  for  him,  and  to  account  for  the  proceeds, 
[  ♦SIS  ]  he  will  not  be  *allowed  to  set  up  the  adverse  title  of  a  third 
person  to  the  same  goods,  to  defeat  his  obligations.  An  exception, 
however,  is  allowed,  where  the  principal  has  obtained  the  goods 
fraudulently,  or  tortiously,  from  su'ch  third  person."  According 
to  this  qualification,  the  defendant  might  have  set  up  the  usury 
against  the  plaintiff,  even  if  the  assignees  had  not  interfered.  But 
they  have  themselves  impugned  the  transaction,  though  the  dispute 
between  them  and  the  plaintiff  has  since  been  compromised  upon 
the  plaintiff  giving  up  a  part  of  the  proceeds.  In  Hardman  v. 
JVillcock  (5)  the  agent  defended  himself  successfully  against  his 
principal,  on  the  ground  that  the  latter  had  obtained  the  goods 
by  fraud.  If  the  assignees  here  had  demanded  the  malt  of  the 
plaintiff,  his  refusal  to  deliver  to  them  would  have  been  proof  of  a 
conversion  :  Wilson  v.  Anderto7i{G).  It  is  true  that,  if  the  agent 
is  acquainted  with  all  the  facts  at  the  time  when  he  receives  the 

(1)  2  Ad.  &  El.  12.  pp.  254,  255.] 

(2)  11  E.  E.  724  (2  Camp.  344).  (5)  Note  to    WhUe  v.    BartitU,   35 

(3)  33  K.  R  497  (7  Bing.  339).  E.  E.  566  (9  Bing.  382,  note  (a) ). 

(4)  Ed.   1839.    London.     [9tli  Ed.  (6)  35  E.  E.  348  (1  B.  &  Ad.  450). 
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goods,  he  is  estopped  from  afterwards  setting  up  against  his  Bettteley 
principal  a  defence  arising  on  such  facts :  but  that  is  not  the  reed. 
case  here.  The  defendant  has  never  received  the  plaintiff's 
money:  the  malt  was  sold,  and  the  money  retained,  with  a 
reservation  of  the  claim  of  the  assignees.  Further,  this  action 
should  have  been  brought  by  the  assignees  and  the  plaintiff 
jointly:  Teed  v.  Elworthy  {i).  The  malt  was  sold  on  their 
joint  account.  And  this  objection  is  not  merely  technical;  for 
the  defendant  has  a  lien  against  the  assignees.  ''In  cases 
of  an  advance  of  money,  made  under  such  circumstances  as 
to  constitute  *money  paid  to  the  use  of  a  third  party,  the  [  ♦5i6  ] 
nature  of  the  compensation  must  clearly  be  determined  by  that 
of  the  fund  out  of  which  the  advance  is  made :  "  1  Walford's 
Treatise  on  the  Law  respecting  Parties  to  Actions,  p.  447,  Book 
3,  c.  1,  8.  1.  Here  therefore,  before  the  compromise,  the 
parties  entitled  to  claim  against  the  defendant  would  be  the 
plaintiff  and  the  assignees  jointly:  his  liabilities  and  rights 
cannot  be  varied  by  a  compromise  to  which  he  is  no  party. 
Nor,  similarly,  could  he,  by  any  thing  which  he  chose  to  do 
in  contravention  of  his  original  agency,  relieve  himself  of,  or 
qualify,  his  liability  to  the  parties  jointly  interested :  Taylor  v. 
Plumer  (2). 

Erie,  Hindniarch  and  TV.  H.  Watson,  contra  : 

The  defendant  has  consented  that  the  sale  shall  not  affect  the 
rights  of  the  parties.  If,  therefore,  he  could  not  have  held  the  malt 
against  the  plaintiff,  the  money  has  been  received  by  him  to  the 
plaintiff's  use.  The  assignees  could  not  have  joined  in  an  action  to 
recover  the  malt ;  neither  therefore  could  they  join  in  an  action  for 
the  money.  The  question  is,  not  merely  who  made  the  agreement 
for  the  last  sale,  but  who  is  really  interested  :  Skinner  v.  Stocks  (3). 
Now,  first,  there  has  been  no  usury.  (The  argument  on  this  point 
is  omitted.)  The  exception,  by  which  it  is  attempted  to  modify  the 
general  rule  that  an  agent  cannot  set  up  the  jus  tertii  against  his 
principal,  would  almost  destroy  the  rule  :  the  third  party  in  fact 
almost  always  does  intervene.  There  is  no  hardship  in  this 
case :  an  interpleader  rule  might  have  been  obtained  if  justice  had 
required  it.     Ilawes  v.  Watson  {4),  Gosling  v.  Birnie  (5),  *Holl  v.       f.'in] 

M)  14  East,  210.  See  Sims  v.  Bond,  5  B.  &  Ad.  389. 

(2)  16  B.  K.  361  (3  M.  &  S.  562).  (4)  26  E.  E.  448  (2  B.  &  C.  540). 

Ci)  23  B.  B.  337  (4  B.  <Sfc  Aid.  437).  (5)  33  E.  E.  497  (7  Bing.  339). 
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Betteley     Griffin  (i),  are  conclusive  authorities  on  the  general  rule.     (Thej' 
Keed.        also  argued  that  the  defence  did  not  arise  upon  Ntm  assumpsit : 
the  argument  on  this  point  is  omitted.) 

Cur.  adv.  rvlt. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Coubt. 
After  detailing  the  facts  (as  ante,  p.  418),  his  Lordship 
proceeded  as  follows : 

The  question  is,  whether  he  was  entitled  to  set  up  that  defence. 
And  we  are  of  opinion  that  he  was  not. 

The  defendant,  who  had  dealt  with  the  malt  as  being  the  malt  of 
the  plaintiff,  and  who  had  kept  it  in  his  warehouse  for  the  plaintiff 
and  in  his  name,  proposes  to  answer  the  claim  of  the  plaintiff  by 
showing  that  the  property  in  the  malt  is  in  the  assignees  of 
Bradley,  and  to  set  up  their  right  against  him,  notwithstanding 
that  the  assignees  had  themselves  abandoned  it. 

Upon  the  argument,  a  great  many  cases  were  cited  to  show  that 
persons  standing  in  similar  situations  to  the  defendant,  as  ware- 
housemen, wharfingers  and  others,  had  been  permitted  to  set  up 
the  jus  tertii.      But  no  instance  could  be  adduced  in  which  it 
was   held  that  the  ju^  tertii   could   be   set  up   when   the   third 
person,   being  aware   of   the  circumstances,  had  abandoned  hiB 
claim.      To  allow   a   depositary    of    goods  or  money,   who  has 
acknowledged  the  title  of  one  person,  to  set  up  the  title  of  another 
who  makes  no  claim  or  has  abandoned  all  claim,  would  enable 
[•518]       the  depositary  to  keep  for  himself   *that  to   which  he  does  not 
pretend    to  have   any  title  in  himself  whatsoever.     After  what 
passed,  the  defendant  had  no  right  to  dispute  the  validity  of  the 
plaintiff's  title,  or  to  bring  into  question  the  validity  of  a  contract 
to  which   he,   the   defendant,  was  no  party,  and  which  was  no 
longer  disputed   by  those  between  whom   it   was  made,  or  their 
representatives. 

With  respect  to  the  form  of  the  action,  we  think  that,  as  the 
plaintiff  would  have  been  entitled,  under  the  circumstances  of  the 
case,  to  maintain  an  action  of  trover  in  case  goods  to  the  value  of 
the  sum  now  in  dispute  had  been  left  in  the  hands  of  the  defendant 
instead  of  money,  he  is  entitled  to  maintain  this  action  for  money 
had  and  received. 

The  right  of  the  official  assignee  and  the  plaintiff,  jointly,  applies 

(1)  38^R.  R.  817  (10  Bing.  246). 
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io  the  money  paid  into  the  Bank,  and  not  to  the  money,  paid  to  the     Betteley 
defendant-  Reed. 

Tpon  the  whole,  therefore,  we  are  of  opinion  that  the  rule  should 
be  made  absolute. 

Rtde  ahsohtte. 


HEMP  t\  GARLAND,  Administrator,  &c.  (1).  i«^2- 

'  ivy  iVW.  28. 

(4  Q.  B.  519—524  ;  S.  C.  3  G.  &  D.  402 ;  12  L.  J.  Q.  B.  134 ;  7  Jur.  302.)  jg^3 

Defendant  gave  a  warrant  of  attorney  to  secure  a  debt  payable  by  inetal-         -^'''^-  8- 
mentfi,  the  plaintiff  to  be  at  liberty,  in  case  of  any  default,  to  have  judgment         rTTT  n 
and  execution  for  the  whole,  as  if  all  the  periods  for  payment  had  expired :         '-        ^ 
Held  that,  in  an  action  of  assumpsit  on  the  implied  promise  to  pay  according 
to  the  terms  of  the  defeazance,  defendant  might  show,  under  a  plea  of  the 
Statute  of  Limitations,  that  the  first  default  was  made  more  than  six  years 
before  action  ;  and  that  this  was  a  complete  defence,  not  only  as  to  instal- 
ments due  more  than  six  years  ago,  but  also  as  to  those  due  within  that 
period. 

Assumpsit  against  defendant  as  administrator  of  Charles  Garland. 
The  declaration  stated  that  Charles  Garland,  in  his  lifetime,  to  wit 
on  25th  April,  1832,  was  indebted  to  the  plaintiff  in  880i.  for 
money  found  to  be  due  on  an  account  stated ;  and,  being  so 
indebted,  and  for  securing  payment,  duly  executed  a  warrant  of 
attorney  directed  to  certain  persons  &c.  (the  warrant  was  then  set 
ont),  subject  to  a  defeasance,  indorsed  thereon,  to  the  tenor  and 
effect  following ;  that  is  to  say :  that  the  warrant  of  attorney  was 
given  by  deceased  to  plaintiff,  to  secure  payment  of  the  said  8S0Z., 
the  debt  &c.  due  to  the  plaintiff,  with  interest  at  5  per  cent.,  and 
7/.  7«.  the  costs  of  the  warrant  of  attorney,  in  manner  following ; 
that  is  to  say :  57Z.  7«.,  and  interest  on  50/.,  on  the  29th  of  Sep- 
tember, 1832 ;  26/.  and  interest,  on  25th  of  December,  1832 ;  and 
2i)L  and  interest,  on  25th  of  March,  24th  of  June,  29th  of  Septem- 
ber, and  25th  of  December,  in  each  and  every  succeeding  year, 
until  the  whole  of  the  said  sums  of  880/.  and  71.  Is.  and  interest  as 
aforesaid  should  be  fully  satisfied ;  but,  in  case  default  should  be 
made  in  payment  of  the  said  instalments,  or  any  or  either  of  them, 
or  the  interest  thereon,  or  any  part  thereof,  the  plaintiff  should  be 
at  liberty  to  enter  up  judgment  on  the  said  warrant  of  attorney, 
and  thereupon  to  issue  execution  for  levying,  recovering  and 
receiving  all  or  so  much  of  the  *said  sums  of  330/.  and  7/.  7«.  and  [  *o20  ] 
interest  as  should  be  unpaid  at  the  time  of  such  default,  the  same 

■  1)  Approved,  Rents  v.  Butcher  [1891]  2  Q.  B.  509,  60  L.  J.  Q.  B.  619,  O.A. 
-  A.  C. 
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Hemp  as  if  all  the  periods  for  payment  thereof  had  expired  by  effluxion  of 
Garl'and.  time,  together  with  the  costs  of  such  judgment  &c.  That  C. 
Garland  then  delivered  the  warrant  of  attorney  to  plaintiff,  and 
plaintiff  received  it  &c.  That,  thereupon,  and  in  consideration 
that  plaintiff,  at  the  request  of  the  said  G.  Garland,  would  forbear 
and  give  time  to  him  for  payment  of  the  said  debt  and  sum  of  330/. 
so  secured,  until  the  times  in  the  said  defeazance  specified,  the  said 
C.  Garland  promised  plaintiff  to  pay  him  the  said  sum  of  330/., 
with  interest  from  24th  of  June,  1831,  at  the  rate  of  5  per  cent, 
per  annum,  and  71.  Is.,  in  the  manner  and  at  the  times  in  the 
defeazance  specified.  The  declaration  then  stated  that  plaintiff, 
relying  &c.,  forbore  and  gave  time  to  C.  Garland,  deceased,  for 
such  payment  &c.,  until  the  several  times  in  the  defeazance 
specified,  which  time  long  since  and  in  the  lifetime  of  the  deceased 
had  elapsed ;  and  that,  although  the  deceased,  in  part  perform- 
ance &c.,  had  paid  to  plaintiff  the  first  five  of  the  said  instalments 
and  interest,  yet  the  deceased  disregarded  his  promise  in  not  paying 
the  6th,  7th,  8th,  9th,  10th,  11th,  12th,  or  13th  of  said  instalments 
and  interest,  or  any  or  either  of  them  &c.,  nor  would  defendant, 
as  administrator  since  the  decease  &c.,  pay  the  same  or.  any  part 
thereof  &c. 

Plea  (among  others),  that  the  causes  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit  &c.  Replication 
tendering  issue  thereon.     Joinder. 

On  the  trial,  before  Wightman,  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1841,  it  appeared  that  the  plaintiff,  who  relied 
upon  the  promise  implied  from  the  warrant  and  defeazance,  had 
[  •621  ]  commenced  *his  action  in  March,  1841  :  and  it  was  admitted  that 
all  the  unpaid  instalments,  except  the  last  three  payable  in  1835, 
were  barred  by  the  Statute  of  Limitations :  and  the  learned  Judge 
was  further  of  opinion  that  the  last  three,  amounting,  with  interest, 
to  74/.  1«.,  were  also  barred.  A  verdict  was  taken  for  the  defen- 
dant, with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff  on 
the  above  point. 

In  Hilary  Term,  1842,  Piatt  obtained  a  rule  nisi  accordingly. 
In  last  Michaelmas  Term, 

Deedes  showed  cause  (i): 
The  plaintiff's  case  is  that,  on   25th  of  December,  1833,  the 

(1)  November  28th,  1842.  Before  I^or4  Denman,  Ch.  J.,  Colerid^  an4 
Wightman,  J  J. 
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deceased  made  default.  The  plaintiff  theu  became  entitled  to  levy  Hemp 
the  whole  debt :  the  plea  is  therefore  a  bar  as  to  the  whole :  garland. 
Btrkwith  V.  Nott  (i),  Tat/lor  v.  Booster  (2),  Milles  v.  Milles  (a).  The 
distinction  is  between  assumpsit  and  debt.  Debt  will  not  generally 
lie  till  the  last  instalment  has  become  due :  Rudder  v.  Price  (4) ; 
but  assumpsit  will  lie  for  each  instalment ;  and  here,  by  the  terms 
of  the  warrant  and  defeazance,  not  merely  the  instalment  but  the 
whole  debt  was  recoverable. 

(CoLBRiDOB,  J. :  Was  it  obligatory  on  the  plaintiff  to  sue  for  the 
whole  ?  Might  not  he  sue  for  each  instalment  without  enforcing 
payment  of  the  whole  ?) 

The  statute  runs  from  the  time  when  the  plaintiff  might  have 
brought  this  action :  Chitty  on  Contracts,  814  (3rd  ed.).  Rhodes  v. 
Smethurst  (5)  illustrates  the  same  doctrine. 

Phtt  and  Whitehursty  contra  :  [  522  ] 

The  plaintiff  could  not  have  sued  for  the  whole  on  the  first 
default.  He  might  have  entered  up  judgment  and  levied  the 
whole;  but  the  promise  in  the  declaration  is  only  to  pay  in  the 
manner  specified  in  the  warrant,  that  is,  by  instalments.  The 
cases  cited  are  therefore  inapplicable.  But,  supposing  the  plaintiff 
entitled  to  sue  for  the  whole  on  the  first  breach,  he  was  not  bound 
to  do  so.  In  Rudder  v.  Price  (6)  the  doubt  was,  whether  the 
plaintiff  was  not  bound  to  wait  till  every  instalment  was  due.  At 
all  events,  the  plaintiff  here  might  defer  his  action  and  sue  for 
each  instalment  when  due :  Cooke  v.  Whorwood  (7) ;  Helps  v. 
Winterhotiom  (8). 

(Lord  Denman,  Ch.  J. :  In  Whitehead  v.  Walker  (9)  the  Court  of 
Exchequer  held  that  the  Statute  of  Limitations  ran  from  the  non- 
acceptance  of  a  bill  of  exchange,  and  could  not  be  avoided  by 
deferring  the  action  till  nonpayment.) 

The  defendant  in  that  case  might  clearly  have  been  sued  for  the 
whole  upon  non-acceptance. 

Ctir.  adv.  r\dt, 

(1)  Cro.  Jac.  504.  (6)  1  H.  Bl.  547. 

(2)  Cro.  Eliz.  807.  (7)  2  Saund.  337. 

(3)  Cro.  Car.  241.  (8)  36  R.  R.  609  (2  B.  &  Ad.  431). 

(4)  1  H.  Bl.  547.  (9)  60  R.  R.  811  (9  M.  &  W.  506). 

(5)  51  R,  R.  461  (4  M.  &  W.  42). 
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Hemp        Lord  Denman,  Ch.  J.,  in  this  vacation  (February  8th),  delivered  the 
Garland.  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit :  and  the  declaration  stated  in 
substance  that,  in  1882,  the  intestate  was  indebted  to  the  plaintiff 
in  a  sum  of  880i.,  and  that,  for  securing  payment,  the  intestate 
executed  a  warrant  of  attorney  with  a  defeazance  stating  that  it 
was  given  to  secure  the  payment  of  the  debt  with  interest  by 
certain  instalments,  the  last  of  which  would  be  payable  on  the 
[  *523  ]  29th  September,  1885 ;  but  that,  in  case  default  should  ^be  made 
in  the  payment  of  any  of  the  instalments,  the  plaintiff  should  be  at 
liberty  to  enter  up  judgment  and  issue  execution  for  so  much  of 
the  principal  debt  of  8802.  as  should  remain  unpaid,  as  if  all  the 
periods  for  payment  had  expired.  The  declaration  then  stated 
that,  in  consideration  that  the  plaintiff  would  forbear  until  the 
times  specified  in  the  defeazance,  the  intestate  promised  to  pay  at 
those  times :  and  then  averred  nonpayment  of  several  instalments, 
three  of  which  appeared  to  be  due  within  six  years  before  the 
action  brought,  and  some  were  due  more  than  six  years.  The 
defendant  pleaded  several  pleas,  and,  amongst  others,  the  Statute 
of  Limitations,  upon  which  the  present  question  arises;  the 
plaintiff  contending  that  he  has  a  right  to  recover  in  respect  of 
the  instalments  due  within  six  years,  and  the  defendant  contending 
that,  as  all  was  to  become  payable  upon  the  first  default,  the  cause 
of  action  accrued  at  the  time  of  such  default,  which  was  more  than 
six  years  before  the  suit  commenced. 

We  are  of  opinion  that  the  defendant  is  right,  and  that  the  cause 
of  action  accrued  upon  the  first  default  for  all  that  then  remained 
owing  of  the  whole  debt.  There  was  no  other  contract  for  forbear- 
ance or  giving  time  than  that  which  is  expressed  in  or  to  be  implied 
from  the  terms  of  the  warrant  of  attorney.  The  whole  debt  was 
due  and  payment  might  have  been  enforced  at  the  time  it  was 
given :  but  the  warrant  of  attorney  and  the  power  it  gave  was  a 
good  consideration  for  the  forbearance  contracted  for ;  and  as  long 
as  the  terms  were  performed  the  plaintiff  would  be  bound  by  it, 
and  would  have  no  cause  of  action  against  the  intestate ;  but  by  tlie 
terms  of  that  contract,  which  was  the  only  valid  consideration  for 
[  ♦524  ]  the  forbearance,  the  plaintiff  was  *not  obliged  to  give  further  time 
in  case  of  a  default,  but  might,  if  he  pleased,  upon  nonpayment  of 
any  instalment,  proceed  to  recover  all  that  remained  due  of  the 
principal  sum. 

In  this  case  there  was  a  default  more  than  six  years  ago ;  and 
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apon  that  the  plaintiff  might,  if  he  pleased,  have  signed  judgment  iiemp 
and  issued  execution  for  all  that  remained  due,  or  he  might  have  garland. 
maintained  his  action.  If  he  chose  to  wait  till  all  the  instalments 
became  due,  no  doubt  he  might  do  so ;  but  that  which  was  optional 
on  the  part  of  the  plaintiff  would  not  affect  the  right  of  the  defen- 
dant, who  might  well  consider  the  action  as  accruing  from  the  time 
that  the  plaintiff  had  a  right  to  maintain  it.  The  Statute  of  Limita- 
tions runs  from  the  time  the  plaintiff  might  have  brought  his 
action,  unless  he  was  subject  to  any  of  the  disabilities  specified  in 
the  statute;  and,  as  the  plaintiff  might  have  brought  his  action 
upon  the  first  default,  if  he  did  not  choose  to  enter  up  judgment, 
we  think  that  the  defendant  is  entitled  to  the  verdict  upon  the  plea 
of  the  Statute  of  Limitations. 

Rule  discharged. 


EEG.  V.  The  INHABITANTS  of  the  Township  i843. 

OF  HULME(l).  ^^''• 

(4  Q.  B.  538—542 ;  S.  C.  2  G.  &  D.  682;  12  L.  J.  M.  C.  106;  7  Jur.  464.)  t  ^'®  ^ 

Pauper  occupied  a  tenement  of  more  than  10/.  annual  value  for  a  jear, 
and  paid  the  rent  and  poor  rate  for  a  year.  In  the  rate,  the  landlord's 
name  was  inserted  under  the  head  '*  name  of  owner;  "  but  in  the  column 
headed  **  name  of  occupier  "  no  name  was  entered : 

Held  that  pauper  gained  a  settlement,  as  being  sufficiently  ''assessed'*  to 
satisfy  4  &  5  Will.  IV.  c.  76,  the  Poor  Law  Amendment  Act,  1834  (s.  66.) 

On  appeal  against  an  order  of  two  justices,  whereby  Joseph  Gray 
and  Mary  his  wife  were  removed  from  the  township  of  Hulme  to 
the  township  of  Manchester,  both  in  the  borough  of  Manchester,  the 
Sessions  quashed  the  order,  subject  to  the  following  case : 

It  was  admitted  that  the  paupers  had  been  entitled  to  a  settle- 
ment in  the  township  of  Manchester :  but  it  was  contended,  on  the 
part  of  that  township,  that  Joseph  Gray  had  subsequently  acquired 
a  settlement  in  the  township  of  Ghorlton  upon  Medlock,  by  occupying 
and  renting  a  house  therein,  at  the  annual  rent  of  261.,  for  one  year 
and  upwards,  during  the  years  1838,  1889,  and  1840,  in  some  or 
one  of  them,  and  by  being  assessed  to  and  having  paid  the  poor 
rate  in  respect  of  such  tenement  for  one  whole  year.  It  was  proved 
that  the  pauper  occupied  and  rented  the  house  at  the  rent  afore- 
said, from  June,  1838,  to  December,  1839,  and  paid  the  rent  for 
sach  period.  It  also  appeared  that,  in  the  assessment  for  the  poor 
rate  of  Ghorlton  upon  Medlock,  which  was  made  and  allowed  on 

(1)  JR.  V.  St.  Anne,  WestminsUr  (1860)  2  E,  &  E.  485;  29  L.  J.  M,  C.  78,  83. 
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Tr-r. 


Reg.         19t;b  July,  1838,  the  house  which  the  pauper  so  occupied   was 
The  iNHABi-  entered,   but   not    the    name    of    the  tenant,  the  entry  being  as 
XIm"/      follows  (1). 


[639] 


[  '640  ] 


No.  Of 

A88«H8- 

ment 

Name  of 
Occupier. 

Name  of 
Owner. 

Description 

of  property 

rated. 

Gross 

estimated 

ReiiUl. 

Rateable 
Valne. 

Total 
amount 

to  be 
collected 

Date 
when 
paid. 

Amount 
actuallv 
coIl©ct**l. 

41 

-      - 

Trustees 
of  Otho 
Hulme. 

House 

-      - 

25?. 

1/.     OS. 

May4 

1/.     08. 

It  also  appeared  that  12.  5s.,  the  rate  charged  in  that  entry,  was 
demanded  from  the  pauper  J.  Gray,  by  and  paid  to  the  collector  of 
the  said  poor  rate  by  or  on  behalf  of  J.  Gray  on  4th  May,  1839. 
The  case  then  stated  that  in  the  next  assessment  J.  Gray's  name 
appeared,  under  the  head  ''  name  of  occupier ;  "  but  that  he  did  not 
pay  the  rate  charged  by  this  last  assessment. 

If  the  Court  should  be  of  opinion  that  the  pauper  might  be  deemed 
to  have  been  as.sessed  for  the  house  during  the  first  year  of  the 
tenancy,  or  that,  by  paying  the  rate  for  the  first  year  and  being 
assessed  for  the  second  year,  the  provisions  of  stat.  4  &  5  Will.  IV. 
c.  76,  s.  66,  had  been  complied  with,  the  order  of  Sessions  was  to 
be  confirmed ;  otherwise,  to  be  set  aside,  and  the  order  of  removal 
confirmed. 

Crompton  in  support  of  the  order  of  Sessions : 

A  settlement  was  gained  in  Chorlton  upon  Medlock.  Stat.  4  &  5 
Will.  IV.  c.  76,  s.  66,  enacts  that  no  settlement  shall  be  acquired  by 
occupying  a  tenement,  "  unless  the  person  occupying  the  same  shall 
have  been  assessed  to  the  poor  rate,  and  shall  have  paid  the  same, 
in  respect  of  such  tenement,  for  one  year."  Now,  first,  the  assess- 
ment of  July,  1838,  satisfies  this  provision.  It  is  not  necessary 
that  the  rate  should  contain  the  name  of  the  party  paying.  The 
requisites  of  the  section  do  not  materially  differ  from  those  of 
stat.  3  &  4  W.  &  M.  c.  11,  s.  6;  only  the  word  "assessed"  is 
substituted  for  the  word  "  charged  "  (the  word  in  stat.  35  Geo.  III. 
c.  101,  s.'4,  also),  and  assessment  and  payment  for  a  whole  year 
are  now  required.  "  Assessed  "  and  "  charged  "  cannot  be  differently 
construed.  And  it  has  been  decided  repeatedly  that  the  word 
"  charged,"  in  stat,  3  &  4  W.  &  M,  *c.  11,  s.  6,  is  satisfied  without 
the  party  being  named,  if  the  parish  has  notice  of  the  party  really 

(1)  Some  headings  not  material  to  the  point  here  decided  are  omitted. 
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rated :  Rex  v.   WalsaU  (i)  (though  it  was  there  admitted  by   the        Reg. 

Court  that  St.  Mary  le  More  v.  Heavytree  (2)  is  misreported),  Rex  v.  the  Inhabi- 

Pain8wick(3),  RexY,  Brickhill  (4) ,  Rex  v.  Chew  Magna  (5),  Rex  y.     ^hulme! 

Heckmondivicke  (a).     And  these  authorities  are  illustrated  by  cases 

on    the   land   tax:  Rex  v.   St.   Lawrence,    Winchester {1) ^   Rex  v. 

Mitcham  (8) ;  which  show  that,  although  both  landlord's  and  tenant's 

names  appear  on  the  rate,  the  occupier  is  the  party  really  rated. 

It  is  not,  however,  necessary  here  to  contend  that,  if  the  name  of 

the   landlord  be  expressly  inserted,  the  tenant  is  assessed :  and 

where  no  name  is  inserted,  and  the  tenant  is  not  known  by  having 

paid  the  rate  or  otherwise,  he  may  not  be  legally  the  party  rated, 

as  in  Rex  v.  Llangamniarch  (9),     But  here  is  no  doubt  of  notoriety 

by  payment.     Secondly,  the  statute  may  be  satisfied  by  the  payment 

in  the  first  of  the  two  years,  and  the  assessment  in  the  second.    It 

is  not  expressly  required  that  the  assessment  and  payment  should 

be  for  the  same  year ;  and  this  clause,  being  restrictive,  will  be 

construed  narrowly.     If  it  be  argued  that  the  omission  of  the  name 

in  the  rate  makes  the  rate  bad,  the  answer  is,  that  a  settlement  may 

be  gained  by  payment  under  a  bad  rate. 

Martin,  contra  : 

The  statute  must  be  construed  according  to  its  plain  words. 
Abbott,  Ch.  J.,  in  Rex  v.  *Turvey  (lo),  said,  "  I  have  often  lamented,  [  ♦sii  ] 
that  in  so  many  instances,  the  Court  has  departed  from  the  plain 
and  literal  construction  of  the  statutes  relating  to  the  settlement  of 
the  poor."  The  construction  adopted  on  the  other  side  would  make 
assessment  and  payment  the  same  thing ;  but,  if  that  were  so,  one 
word  only  would  have  been  used.  The  intention  was,  that  settle- 
ments should  not  be  gained  by  occupation,  except  where  the  occupa- 
tion was  notorious ;  and  for  this  purpose  assessment  by  name,  as 
well  as  payment  of  rate,  is  required.  Payment  alone  would  give 
no  available  notoriety:  the  parish  oflScer  would  accept  payment 
from  any  one  that  ofifered  it.  The  word  "  charged,"  in  stat,  3  it  4 
W.  &  M.  c.  11,  s.  6,  must  mean  something  different  from  the 
word  "  assessed,"  in  stat.  4  &  5  Will.  IV.  c.  76,  s.  66 ;  otherwise 
the  language  would  not  have  been  changed.     Under  the  earlier 

(1)  Cald.  35.  (7)  Cald.  379. 

(2)  2  Salk.  478.  (8)  Cald.  276. 

(3)  Bur.  S.  C.  465.  (9)  2  T.  E.  628. 

(4)  8  Mod.  38.  (10)  2  B.  &  Aid.  520.   See  2  Dwarris 

(5)  Cald.  365.  on  Statutes,  708. 

(6)  Cald.  103. 
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Bbo.        statute,  the  Courts  avowedly  acted  on  the  principle  of  giving  a  lax 
The  Inhabi-  interpretation   to   the   words,   as  in   Rex  v.    Walsall  (i).   Rex  v. 
^HulmeT     Painswick  {2).     Such  a  principle  will  not  be  applied  to  the  late 
statute. 

Lord  Dbnman,  Ch.  J. : 

It  appears  to  me  that  there  is  no  difference  between  the  words 
*'  assessed  "  and ''  charged.'*  Mr.  Martin  suggests  that  the  Legisla- 
ture must  have  had  some  reason  for  changing  the  expression  ;  bat 
at  any  rate  they  do  not  say  so.  It  is  not  provided  that  the  name  of 
the  party  should  be  inserted,  but  only  that  he  should  be  assessed, 
and  pay  the  rate,  for  one  year.  That  points  only  to  the  necessity 
of  the  assessment  continuing  for  a  year,  and  payment  being  made 
[  *5i2  ]  *by  the  same  party ;  and  this  the  individual  in  the  present  case 
has  done. 

Pattbson,  J. : 

The  only  question  is,  whether  we  can  put  a  construction  on  the 
words  of  stat.  4  &  5  Will.  IV.  c.  76,  s.  66,  different  from  that  which 
has  been  put  on  those  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  6  ;  and  I 
think  we  cannot.  And,  whether  it  ought  to  be  lamented  or  not,  it 
is  certain  that  the  construction  here  adopted  by  the  Sessions  has 
been  put  on  stat.  8  &  4  Will.  lY.  c.  11,  s.  6,  in  scores  of  decisions. 

Williams,  J. : 

I  am  of  the  same  opinion.  Mr.  Martin,  in  his  description  of  the 
requisites  enforced  by  stat.  4  &  5  Will.  IV.  c.  76,  s.  66,  added  the 
words  "by  name"  to  the  word  "assessed.  Such  an  addition 
would  make  all  the  difference. 

Order  of  Sessions  affirmed. 


1843.  BEUNE  V.  THOMPSON. 

'^May  L '  (*^  ^'  ^-  0^3—553 ;  S.  C.  Dav.  &  M.  221 ;  12  L.  J.  a  B.  251 ;  7  Jur.  395.) 

.      .  Whore  a  party  suing  for  port  duties  as  owner  of  a  port,  gave  no  other 

*■  ^     -*  evidence  of  title   than  the  continual  payment  of  a  certain  duty,  which  the 

jury  found  to  be  unreasonable  in  amount :  Held,  that  he  could  not  have  a 
verdict  for  a  less  amount  found  by  the  jury  to  be  reasonable. 

Sanblfy  that,  where  the  duty  is  claimed  under  a  grant  from  the  Crown, 
which  appears  on  the  evidence  to  be  enrolled  of  record,  but  is  not  produced 

(1)  Cald.  35.  (2)  Bur.  S.  C.  465. 
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by  the  plaintiff,  the  jury  ought  not  to  bo  directed  to  presume  such  grant         Brunb 
upon  mere  evidence  of  usage.  ^* 

Qtictre,  whether  the  Crown  can  grant,  with  the  franchise  of  a  port,  the     Thompson. 
power  to  take  tolls  of  undefined  amount  throughout  the  limits  of  the  port 
and  beyond  the  grantee's  own  land  ? 

Quccre  also,  whether  ancient  port  duties  can  be  made  to  apply  to  new 
articles  of  export  or  import  ? 

Imlehitatus  assumpsit y  with  counts  for  port  tolls,  for  manor  tolls,  and  for 
tolls  generally.  Plea,  payment  of  10/.  into  Court  as  to  all  but  the  count 
on  port  tolls ;  and,  as  to  the  rest,  Non  assumpsit  Plaintiff  accepted  the 
10/.,  and  joined  issue  on  Noa  assumpsit.  The  contest  on  the  trial  was 
whether  plaintiff  was  entitled  to  a  port  toll  or  to  a  manor  toll  only.  The 
jury  found  plaintiff  entitled  to  port  tolls  to  the  amount  of  8/.  Held,  that 
plaintiff  might  take  his  verdict  on  the  count  for  port  tolls,  and  that 
defendant  could  not  avail  himself  of  the  payment  of  money  into  Court, 
though  plaintiff  might  have  recovered  the  8/.  imder  the  count  for  tolls 
generally  (1). 

Indebitatus  assumpsit.  The  declaration  contained  counts  for 
port  tolls  or  dues;  for  tolls  due  to  the  plaintiff  as  owner  of  a 
manor ;  and  for  tolls  and  dues  generally. 

The  defendant  pleaded  payment  of  lOZ.  into  Court  as  to  all  the 
declaration,  except  the  count  for  port  tolls  or  dues ;  and,  as  to  the 
residue,  Non  assumpsit.  The  plaintiff  accepted  the  lOZ.  in  satisfaction 
of  so  much  as  the  first  plea  applied  to. 

Upon  the  trial,  before  Erskine,  J.,  at  the  Cornwall  Spring 
Assizes,  1842,  it  appeared  that  the  plaintiff  claimed,  as  owner  of 
the  port  of  Padstow,  a  toll  or  port  duty  on  all  articles  imported  and 
exported,  and,  among  others,  a  duty  of  Sd.  per  ton  on  all  ore 
exported  in  vessels  from  any  part  of  the  port ;  which  port  extended 
to  both  sides  of  the  Padstow  Eiver  for  several  miles  between  Wade- 
bridge  and  a  point  at  the  mouth  of  it  called  Stipper  Point.  The 
plaintiff  demanded,  in  his  particular,  a  gross  sum  for  port  duties 
for  iron  ore  exported  from  the  port  of  Padstow  during  a  certain 
period.  The  defendant  contended  that  the  plaintiff  was  entitled  only 
in  respect  *of  ore  put  on  board  and  exported  from  certain  quays  [  ^644  ] 
within  the  port  in  the  plaintiff's  own  manor  of  Padstow ;  and  that 
the  duty  of  ^d.  per  ton  on  the  article  exported  by  the  defendant, 
viz.  iron  ore,  was,  at  all  events,  unreasonable.  Neither  the  declara- 
tion nor  the  particulars  of  demand  specified  the  precise  rate  of  toll 
claimed.  It  appeared  that  the  plaintiff  had,  on  a  former  trial  of 
the  same  cause,  given  in  evidence  a  grant  from  the  Crown  (to  one 
Pope,  who  conveyed  to  plaintiff's  ancestor)  of  the  manor,  with 
certain  customs  of  anchorage,  keelage,  &c. ;  but  the  grant  was  not 
produced  or  proved  by  the  plaintiff  on  this  trial.  One  of  the 
(1)  R.  S.  C.  Ord.  XXIL,  rr.  1,  2. 


432  1843.     Q.  B.     4  Q.  B.  544—545.  [b.r. 

brune  plaintiff's  witnesses  stated  that  it  was  enrolled  among  the  public 
Thomi?8on.  records,  and  accessible  to  any  one.  The  plaintiff's  evidence  proved 
an  uniform  payment  for  many  years  of  3d.  per  ton  on  tin,  copper, 
lead  and  other  ore  ;  but  iron  ore  had  only  been  recently  exported, 
and  that  by  the  defendant,  who  had  resisted  the  claim.  Ore  was 
only  one  of  a  long  list  of  articles  of  every  kind  on  which  the  plaintiff 
claimed  both  an  export  and  an  import  duty.  The  learned  Judge 
told  the  jury  that  they  might  from  the  evidence  presume  a  grant 
by  the  Crown  of  a  toll  of  Sd.  per  ton  on  all  ore,  or  a  grant  of  a 
reasonable  toll  in  general  terms,  which  reasonable  toll  might  have 
been  fixed  by  long  usage  at  the  amount  claimed.  The  jury  found 
that  the  plaintiff  was  entitled  to  a  duty  upon  ore  exported  from  any 
part  of  the  port,  and  not  from  the  manor  only ;  that  Id.  per  ton  on 
iron  ore  would  be  a  reasonable  duty ;  and  that  the  plaintiff  was 
therefore  entitled  only  to  the  sum  of  81.     The  Judge  thereupon 

t  •545  ]  directed  a  verdict  to  be  *entered  for  that  amount  on  the  count  for 
the  port  duty,  with  liberty  to  move  to  enter  a  verdict  for  the 
defendant  if  the  Court  should  be  of  opinion  that  the  finding  of  the 
jury  entitled  him  to  it.     In  the  following  Term, 

Erie  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
or  for  a  new  trial,  on  the  grounds  that  the  evidence  entitled  the 
plaintiff  to  a  verdict  for  3d.  per  ton  or  nothing ;  that,  if  3rf.  was 
unreasonable,  the  verdict  was  for  the  defendant;  that  a  grant  from 
the  Crown  could  not,  under  the  circumstances,  be  presumed, 
especially  such  a  grant  as  was  suggested  by  the  Judge ;  and  that, 
at  all  events,  the  plaintiff  was  bound  to  take  his  verdict  on  the  last 
count  for  tolls  generally,  on  which  count  money  had  been  paid  into 
Court  more  than  suflBcient  to  cover  the  amount  awarded  by  the  jury. 
On  this  last  point  he  cited  Early  v.  Bowman  (i),  Kennedy  v. 
Withers  (2),  and  Churchill  v.  Day  (3). 

Sir  W.  W.  Follett,  Solicitor-General,  Crowder  and  Bait  now 
showed  cause  (4) : 

The  plaintiff  claimed  reasonable  toll  on  all  articles.  As  to  all 
ores  but  iron,  the  reasonableness  of  3d.  a  ton  was  proved  by  long 
acquiescence  and  payment.  Iron  ore  was  a  recent  export ;  and  the 
amount  of  toll  was  therefore  subject  to  the  opinion  of  the  jury  as 
to  the  reasonableness.    They  would  look  to  the  nature  of  the  article, 

(1)  1  B.  &  Ad.  889.  (4)  The  case  was  argued  on  April 

(2)  3  B.  &  Ad.  767.  27th  and  May  1st. 

(3)  3  Man.  &  By.  71. 
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the  duty  upon  similar  articles,  the  extent  of  accommodation  afforded       brunk 
by  the  port,  the  date  of  the  grant,  and  other  circumstances.     The    Thompson* 
8ame  mode  of  ascertaining  the  reasonableness  of  a  duty  on  new 
imports  was  adopted  at  Liverpool,  and  was  *established  by  a  verdict      [  *oio  J 
in  a  case  tried  (i)  before  Lord  Denman,  Gh.  J.,  in  which  a  bill  of 
exceptions  was  tendered,  but  eventually  abandoned. 

(Lord  Denman,  Ch.  J. :  This  would  be  a  difficult  question  for  a 
jury,  and  still  more  for  a  Judge.) 

Not  more  so  than  to  ascertain  what  shall  be  a  reasonable  market 

toll ;  yet  it  was  decided  in  Covporation  of  Stamford  v.  Pawlett  (2), 

affirmed  on  error,  that  a  general  grant  of  a  market  toll  is  legal,  and 

the  Court  clearly  thought  that  the  reasonableness  of  the  amount 

was  for  the  determination  of  a  jury.     A  distinction  was  indeed 

suggested  in  Rex  v.  Corporation  of  Maidenhead  (s)  between  a  market 

toll  and  a  toll  against  common  right,  as  a  toll  thorough ;  but  a  port 

toll  is  not  against  common  right.     This  is  pointed  out  in  Warren  v. 

Prideaux  {4)y  and  shows  the  distinction.     There  is  a  consideration, 

namely,  the  dedication  of  the  port,  and  the  appropriation  of  the 

soil  of  it  to  the  purpose  of  shelter  and  protection.     That  no  other 

consideration  is  necessary  is  a  doctrine  now  established :  Mayor  <tc. 

of  London  v.  Hunt  (5),  Crispe  v.  Belwood  (e),  Mayor  of  Yarmoutli^  v. 

Eaton  (7).    In  Jenkins  v.  Harvey  (s)  all  the  authorities  are  collected. 

A  toll  for  passing  along  a  highway,  or  navigating  the  sea,  would  be 

a  toll  thorough :  but  that  user  is  a  very  different  thing  from  using 

the  port  of  a  subject  as  a  place  of  export,  import  or  refuge.    Even 

if  the  grant  had  specified  the  toll,  its  reasonableness  *could  not  be       [  *547  ] 

withdrawn  from  a  jury,  as  was  observed  by  the  Court  in  Corporation 

of  Stamford  v.  Pawlett(d):    and  this   inconvenience  would  have 

farther  resulted,  that,  if  the  jury  had  found  it  unreasonable,  the 

toll  would  have  been  wholly  void,  and  the  port  or  market  free: 

(1)  The  Mayor,  <fcc.,  of  Liverpool  ment  in  Corporation  of  Stamford  v. 
V.  Bolton  (tried  at  Westminster,  Pawlett,  35  B.  R.  675  (1  Cr.  &  J.  74). 
February  14th,  1843),  of  which  there  The  distinction  is  made  by  counsel  in 
IB  a  note  in  Beport  of  the  Proceedings  argument. 

of  the  associated  Merchants  of  Liver-  (4)  1  Mod.  104. 

pool,  &c.,  8vo,  London,  1835.  (5)  3  Lev.  37. 

(2)  35  E.  R.  675  (1  Cr.  &  J.  57).  (6)  3  Lev.  424. 
Affirmed  on  error,  Pawlett  v.  Corpora-  (7)  3  Burr.  1402,  1406. 

Uon  of  Stamford,  35  B.  E.  688  ( 1  Cr.  &  J.  (8)  40  B.'  B.  769  (1  Cr.  M.  &  B.  877 ; 

400  ;  S.  a  1  Tyr.  291).    See  WHgU  v.  2  Cr.  M.  &  B.  393 ;  8.  C.  b  Tyr.  326, 

Bruitter,^  B.  B.  232  (4  B.  &  Ad.  116).  871). 

(3)  Palm.  76,  84,  cited  in  the  judg-  (9)  35  B.  B.  675  (1  Cr.  &  J.  81). 
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Brune  2  Inst.  220.  A  port  duty  is  denied  to  be  against  common  right  by 
Thompson.  Aldbrson,  B.  in  Jenkins  v.  Harvey  (i) ;  and,  on  principle,  it  is  in 
the  nature  of  a  toll  traverse,  as  appears  by  the  description  of  sacb 
petty  customs  and  their  presumed  origin  in  Hale,  De  Portibas 
Maris,  p.  78.  Lord  Falmouth  v.  George  (2)  also  illustrates  the  nature 
of  tolls  traverse.  As  to  the  non-production  of  the  grant  supposed 
to  have  been  given  in  evidence  on  the  former  trial,  the  plaintiff 
might  rely  upon  user,  and  leave  the  jury  to  presume  from  it  a 
sufl&cient  grant,  or  to  find  a  title  by  prescription. 

As  to  the  payment  of  money  into  Court,  Early  v.  Bowman  (3), 
Kennedy  v.  Withers  (4)  and  Churchill  v.  Day  (5)  were  decided  before 
the  new  rules  of  pleading,  and  are  therefore  not  applicable.  The 
plaintiff  and  defendant  both  evidently  went  down  to  try  whether 
the  plaintiff  was  entitled  to  a  port  toll  or  to  a  toll  in  respect  of  his 
manor.  The  plea  of  payment  into  Court  admitted  a  right  to  the 
latter,  but  was  made  expressly  inapplicable  to  the  former ;  the 
second  plea  denied  the  right  to  port  toll;  and  the  defendant 
cannot  now  say  that  he  always  meant  to  admit  a  port  toll  to  be 
due.    *    *    ♦ 

[  548  ]  Erie,  Smirke  and  Montague  Smith,  contra  : 

The  only  toll  demanded  before  trial  or  set  up  at  the  trial  was  one 
of  8^.  per  ton  on  all  ore.  If  that  was  unreasonable,  and  therefore 
illegal,  no  title  to  any  other  was  shown.  The  plaintiff's  title 
appeared  to  be  derived  under  a  grant  from  the  Crown,  which  was 
withheld  from  the  jury.  It  was  said  that  the  defendant  might  as 
easily  have  obtained  access  to  the  record  of  such  a  grant,  and 
produced  it  in  evidence,  as  the  plaintiff:  but  it  was  the  plaintiff's 
duty  to  produce  it  in  order  to  make  out  his  title ;  and  he  could  not 
rely  on  mere  user  and  prescription  where  the  evidence  showed  that 
another  and  different  title  was  purposely  concealed.  Besides,  the 
plaintiff  claimed  under  Pope;  and  no  conveyance  subsequent  to 
that  from  the  Crown  was  accessible  to  the  defendant.  The 
defendant's  objection  was  that  Pope  had  no  port  duties  to  convey 
to  the  plaintiff's  ancestor.  Of  what  avail,  then,  could  it  have  been 
for  the  defendant  to  prove  a  grant  from  the  Crown  to  Pope  which 
did  not  contain  such  duties  ?  The  plaintiff  would,  of  course,  deny 
that  to  be  the  grant  under  which  he  claimed.     Then  the  jury  were 

(1)  40  R.  R.  769  (1  Cr.  M.  &  R.  895 ;  (3)  1  B.  &  Ad.  889. 
5  Tyr.  344).  (4)  3  B.  &  Ad.  767. 

(2)  30  R.  R.  597  (5  Bing.  286).  (5)  3  Man.  &  Ry.  71. 
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told  by  the  Judge  that  the  original  grant  of  the  franchise  may  have       Brune 

given  a  reasonable  toll  without  specifying  the  precise  amount,  and    tuompsok. 

that  user  may  have  ascertained  the  amount  at  Sd,     But,  first,  the 

jury  have  negatived   the  amount  claimed  by   finding   it  to  be 

unreasonable  ;  therefore  there'  has  been  no  legal  user  to  ascertain 

the  undefined  amount;    and  the  claim  is   unsupported   by  any 

evidence.     Secondly,  no  such  general  grant  of  a  port  duty  can  be 

presumed ;  nor,  if  made,  would  it  be  legal.     The  duty  was  one  of 

a  great  number  of  duties  claimed  on  every  kind  of  export  and 

import.    They  were  not  confined  to  goods  shipped  from  the  plaintiff's 

*land  or  soil,  but  charged  on  all  goods  passing  in  vessels  up  or       [  *J49  ] 

down  a  public  navigable  river  within  certain  limits,  independent  of 

his  land,  and  included  in  the  bounds  of  a  public  port.     This  comes 

within  the  description  of  a  toll  thorough.     It  is  a  charge  on  the 

subject  for  navigating  an  arm  of  the  sea  and  using  one  of  the  oatia 

regniy  and  is  therefore  classed  among  the  tolls  thorough  in  Com. 

Dig.   Toll,  (C).      The   distinction   taken    by  counsel    in  Rex  v. 

Corporation  of  Maidenhead  (i)  is  adopted  by  the  Court  of  Exchequer 

in  Corporation  of  Stamford  v.  Paivlett  (2),  and  is  consistent  with 

reason.     Mayor  of  Yarmouth  v.  Eaton  (3)  and  Jenkins  v.  Harvey  (4) 

are  decisions  which,  though  perhaps  unexceptionable  in  themselves, 

contain  some  extrajudicial  opinions  of  very  questionable  authority. 

In  the  first  the  declaration  was  held  to  contain  a  sufficient  averment 

of  the  plaintiff's  title  to  a  port  duty  without  stating  the  consideration ; 

but  the  doctrine  there  held  by  Wilmot,  J.,  that  a  prescription  for 

a  port  duty  is  good  without  stating  consideration  or  ownership  of 

the  port  or  manor,  merely  because  the  Crown  might  first  create 

and  then  grant  it,  is  an  assumption  capable  of  supporting  any  toll 

thorough  whatever.     So,  as  to  Jenkins  v.  Harvey  (4),  it  may  well  be 

that  a  fee  may  be  annexed  by  the  Crown  at  this  day  to  an  office  of 

a  public  and  useful  nature ;  but  it  is  very  doubtful  whether  the 

Crown  could  lay  duties  on  all  manner  of  goods  imported  into  a  new 

port,  as  seems  to  be  there  assumed ;  and  it  is  not  a  satisfactory 

doctrine  that  juries  are  bound  to  presume  an  immemorial  right 

where  there  has  been  *"  uninterrupted  modern  usage  (6)."  [  ♦550  ] 

(Lord  Denmam,  Ch.  J. :  I  should  like  to  know  what  length  of 
modern  usage  is  to  satisfy  a  jury.) 

(1)  Palm.  84.  2  Or.  M.  &  B.  393;  S.  C.  5  Tyr.  326, 

(2)  35  E.  B.  675  (1  Cr.  &  J.  74).  871). 

(3)  3  Burr.  1402.  (5)  40  E.  E.  769  (1  Cr.  M.  &  E.  894  ; 

(4)  40  E.  E.  769  (1  Or.  M.  &  E.  877 ;  5  Tyr.  342). 
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Bbumb  The  recital  of  stat.  12  Car.  II.  c.  4,  s.  6,  shows  that  consent  of 
Thompson.  Parliament  is  necessary  to  create  port  duties.  There  are  indeed 
precedents  of  grants  by  the  Crown  of  small  specified  duties  on 
certain  articles,  for  the  maintenance  or  repair  of  ports,  wharfs 
and  quays,  of  which  Hale  gives  instances  (i) ;  but  the  "  particular 
sums  "  have  been  always  expressed  "  in  the  patent ;  "  and  no  grant 
or  patent  can  be  shown  that  professes  to  give  the  subject  a  right 
to  levy  undefined  duties  on  all  exports  and  imports,  subject  to  no 
check  but  the  accidental  opinion  of  a  jury  impannelled  in  a  cause, 
whose  notions  of  reasonableness  will  vary  with  times  and  circum- 
stances. The  reasonableness  is  considered  by  Lord  Coke  as  a 
question  for  the  Judges,  2  Inst.  222  :  and  it  seems  the  sum  ought 
to  be  so  small  that  it  cannot  possibly  operate  as  a  check  to  com- 
merce in  any  article  liable  to  it,  instead  of  being,  as  in  the  present 
case,  a  very  heavy  burden  (2).  Wherever  a  toll  has  been  claimed 
on  mere  evidence  of  user,  it  has  always  been  assumed  that 
uniformity  of  user  was  essential,  as  in  Loirden  v.  Ilierong  (3)  and 
The  Mayor  of  Tmro  v.  BeynahU  (4) ;  which  doctrine  necessarily 
excludes  the  notion  of  a  power  in  the  jury  to  reduce  the  amount 
to  a  sum  which  was  never  in  fact  received.  As  to  The  Mayor,  dr. 
of  Liverpool  v.  Bolton  (5),  the  duties  there  had,  in  fact,  been 
[  ♦651  ]  indirectly  recognised  by  repeated  statutes ;  but  the  *case  is,  at 
all  events,  of  no  value,  for  it  ended  in  a  reduction  of  the  duties, 
and  the  bill  of  exceptions  was  dropped  (6).  In  some  other  instances, 
as  that  of  Bristol,  where  general  ad  val&rein  duties  are  taken  by 
prescription,  it  has  been  found  necessary  to  confirm  them  by  statute. 
With  respect  to  the  point  of  pleading,  it  is  certain  that  the 
plaintiff  might  have  recovered  his  whole  demand  on  the  last  count 
for  tolls  in  general,  on  which  money  is  paid  into  Court.     *     *     * 

[  652  ]       Lord  Denman,  Ch.  J. : 

I  feel  no  doubt  on  the  last  point ;  and  it  is  only  by  importing 
technical  reasons  that  any  can  be  raised.  Both  parties  w^ent  down 
to  try  whether  the  defendant  was  liable  to  a  port  duty  or  to  a 
manor  toll :  and  the  plea  of  payment  cannot  be  taken  upon  this 
record  to  apply  to  a  port  duty  (7). 

With  respect  to  the  principal  point,  there  ought  to  be  a  new 

(1)  De  Portibus  Maris,  p.  78.  (5)  Ante,  p.  433,  note  (1). 

(2)  See  cases  cited  Com,  Dig.  (H)  This  appears  by  the  report  cited. 
Market  (F  1).  a?de,  p.  433,  not©  (1). 

(3)  19  R.  R,  542  (2  B.  Moore,  102).  (7)  See  now  R.  S.  C.  Ord.  XXtl^rr. 

(4)  34  R.  R.  713  (8  Ring.  275  .  1  and  2.— A.  C. 
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trial.  We  think  the  jury  could  not  properly  be  told  that  they  Bbune 
might  presume  a  grant  where  the  plaintiff  refused  to  produce  it,  Thompson. 
especially  a  grant  of  a  toll  of  unreasonable  amount.  This  would 
be  pressing  the  doctrine  in  Jenkins  v.  Harvey  (i)  too  far.  The 
doctrine  held  in  that  case  is  not  indeed  altogether  satisfactory; 
and  any  person  affected  by  it  ought  to  have  an  opportunity  of 
tendering  a  bill  of  exceptions.  We  also  think  it  open  to  question 
whether  the  Crown  can  grant  a  right  of  taking  toll  indefinitely 
throughout  a  port  beyond  the  limits  of  the  grantee's  land,  and 
where  the  grantee  may  not  even  have  it  in  his  power  to  do  repairs. 
The  question,  too,  as  to  the  legality  of  applying  ancient  port  duties 
to  new  objects  of  commerce,  raised  in  the  Liverpool  case  but  not 
decided,  is  proper  to  be  considered. 

Patteson,  J. : 

As  to  the  point  on  the  plea  of  payment,  it  is  really  very  clear. 
Since  the  late  rules  of  pleading,  the  point  in  Early  v.  Bowman  (2) 
cannot  arise.  It  was  an  action  by  payee  against  acceptor,  with  a 
connt  on  an  *accoun1i  stated.  The  plea  to  the  first  count  would  now  [  ♦553  ] 
be  *'Nonacce2)it ; "  and,  if  a  distinct  issue  were  joined  on  it,  the  jury 
must  find  for  the  plaintiff  if  the  acceptance  were  proved.  The  defen- 
dant could  not  insist  on  a  nonsuit,  or  a  verdict  for  himself  on  that 
count,  merely  because  he  had  paid  money  into  Court  on  the  second 
count.  Under  the  old  practice,  there  was  a  plea  of  the  general  issue, 
on  which  the  plaintiff  would  be  nonsuited  if  the  payment  into  Court 
covered  the  demand.  Here  the  liability  to  a  port  duty,  which 
was  the  only  real  question  in  the  cause,  was  denied,  and  found  by 
the  jury;  the  plaintiff  is  therefore  entitled  to  a  verdict  on  the 
first  count. 

Williams,  J.  concurred. 

Ride  absolute  for  a  new  trial. 

(1)  40  R.  R.  769  (1  Cr.  M.  &  R.  877  ;       871). 
2  Cr.  M.  &  B.  393;  3.  C.  5  Tyr.  326,  (2)  1  B.  &  Ad.  889. 
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1843.  BEG.    V.    The    INHABITANTS    op    ST.    MARY, 

''^li''-  NEWINGTON  (1). 

f  ''^^  ]  (4  Q.  B.  581—584.) 

By  the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  IV.  c.  76),  s.  71, 
the  settlement  of  illegitimate  children,  bom  after  the  passing  of  the  Act, 
follows  the  mother's  settlement  acquired  by  marriage  after  their  birth. 

On  appeal  against  an  order  of  two  justices,  whereby  Eliza,  lawful 
child  of  Mary  Ann  Marks  (late  widow  of  William  Marks),  and 
Henry  and  Ann,  illegitimate  children  of  M.  A.  Marks,  were  removed 
from  the  parish  of  Gudham,  Kent,  to  the  parish  of  St.  Mary, 
Newington,  Surrey,  the  Sessions  confirmed  the  order  as  to  Henry 
and  Ann,  and  quashed  it  so  far  as  related  to  Eliza,  subject  to  the 
following  case. 

M.  A.  Marks  (now  Skeete)  was,  on  or  about  80th  April,  1827, 
married  to  William  Marks,  whose  settlement  at  the  time  of  his 
death  (in  or  about  1881)  was  in  the  appellant  parish.  On  15th 
November,  1884,  she  was  delivered  of  a  male  bastard  child,  the  said 
Henry,  in  the  workhouse  of  the  appellant  parish.  In  1888  she  was 
delivered  of  another  bastard  child,  the  said  Ann,  in  the  parish  of 
Hayes,  in  Kent.  M.  A.  Marks  gained  no  settlement  in  her  own  right 
after  the  death  of  William  Marks,  up  to  and  until  26th  August,  1838, 
when  she  was  married  to  Samuel  Henry  Skeete,  her  present  husband, 
whose  legal  settlement  is  in  the  respondent  parish. 

The  question  for  this  Court  was:  whether  the  two  children 
(Henry  and  Ann)  are  to  have  the  settlement  to  which  their  mother 
was  entitled  immediately  before  her  second  marriage,  or  to  take  that 
which  she  acquired  by  reason  of  such  second  marriage. 

Erie  and  Deedes  in  support  of  the  order  of  Sessions : 

By  stat.  4  &  5  Will.  IV.  c.  76,  s.  71,  the  settlement  of  bastard 
[  •582  ]  *children  is  to  follow  that  of  the  mother  till  they  attain  the  age  of 
sixteen,  &c.,  and  they  are  to  be  part  of  her  family ;  but  that  must 
refer  to  a  settlement  gained  by  the  mother  in  her  own  right,  not  to 
a  settlement  in  right  of  her  husband,  which,  strictly  speaking,  is 
not  her  settlement,  since  a  feme  covert  can  have  no  settlement  of 
her  own.  Sect.  57  requires  the  husband  to  maintain  the  children 
which  his  wife  has  borne  before  marriage,  whether  legitimate  or 
illegitimate,  up  to  the  age  of  sixteen,  during  the  life  of  the  wife, 

(1)  See  now  The  Divided  Parishes      (1889)  14  App.  Ca.  465,  at  pp.  483,484, 
Act,  1876  (39  &  40  Vict.  c.  61),  s.  35,      59  L.  J.  M.  C.  29.— A.  C. 
and  Etigate  Uniirti  v.   Crvydmi   Union 
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and  makes  them  part  of  his  family :  but  it  does  not  give  them  a  Rbo. 
settlement  in  the  parish  of  such  husband :  Rex  v.  Walthamstow  (i),  the  Inhabi- 
Reg.  v.  Wendron  (2) ;  in  the  former  of  which  cases  the  children  Iy^^akt 
were  legitimate,  and  in  the  latter  illegitimate.  It  follows  that  the  Nkwington. 
liability  to  maintain,  and  the  adoption  into  the  family,  do  not 
create  a  settlement.  And  that  seems  to  be  assumed  in  Lang  v. 
Spicer{7i).  There,  and  in  Reg.  y.  Wendron  (2),  the  children  were 
born  before  the  passing  of  stat.  4  &  5  Will.  IV.  c.  76 ;  that,  how- 
ever, can  make  no  difference  as  to  the  present  question,  which  is, 
whether  the  marriage  of  the  mother  changed  the  previous  settle- 
ment. Sect.  71  operates  only  so  long  as  the  mother  is  sui  juris  : 
when  she  marries,  sect.  57  comes  into  operation.  But  sect.  57 
operates  without  a  change  of  settlement.  Under  the  old  law,  also, 
the  settlement  of  unemancipated  children  would  follow  that  of  the 
mother,  but  not  after  the  mother's  marriage,  because  she  then  lost 
the  power  of  acquiring  or  imparting  a  settlement:  Wangford  v. 
Brandon  (4)  ;  Rex  v.  St.  Giles  in  the  Fields  (6) ;  Berkhampstead  *v.  [  •SSS  ] 
St.  Mary  Xoi'th  Church  (6) ;  Powell,  J.  in  Cumner  v.  Milton  (7). 
By  sect.  57,  on  the  death  of  the  mother  the  husband's  liability 
ceases  ;  it  is  scarcely  consistent  with  this  that  the  children  should 
continue  to  be  a  charge  on  his  parish.  The  words  of  sect.  71, 
**  have  and  follow  the  settlement  of  the  mother,"  do  not  seem  to 
carry  the  enactment  farther,  in  reality,  than  the  word  "  have " 
would  by  itself ;  for  that  word  would  make  the  one  settlement  shift 
with  the  other :  only,  lest  it  should  be  supposed  that  the  settlement 
of  the  child  is  to  be  finally  that  which  the  mother  has  at  the  time 
of  its  birth,  the  word  **  follow  **  is  added.  So  that  it  cannot  be 
assumed  that  the  word  ''follow*'  is  inserted  with  a  view  to  the 
possibility  of  the  mother's  marriage :  the  word  points  to  any  change 
of  her  own  settlement,  properly  so  termed,  not  to  a  settlement, 
loosely  so  called,  jure  manti.  The  ambiguity  of  sect.  71  is  noticed 
in  3  Archbold's  Justice  of  the  Peace,  &c.,  300  (s). 

Thesiger  (with  whom  was  Bodkin)^  contra  : 

The  Court  will  adhere  to  the  language  of  the  statute,  even  at  the 
risk  of  partially  counteracting  some  supposed  intention  of  the 

(1)  6  Ad.  &  El.  301.  (5)  Burr.  S.  C.  2. 

(2)  7  Ad.  &  El.  819.  (6)  2  Bott.  22,  pi.  51  (6th  ed.). 

(3)  46  R.  R.  290  (1  M.  &  W.  129 ;  (7)  2  Salk.  528. 
S.  C.  Tyr.  &  Gr.  358).  (8)  4th  ed. 

(4)  Garth.  449. 
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Keg.        Legislature,  according  to  the  principle  enforced  in  Rex  v.  Barham  (i). 
The  In'habi-  I'  ^^  a  fallacy  to  assume  that  the  mother's  settlement  can  be  that 

St^Mary  I    ^^^^  which  she  acquires  while  she  is  B.feme  sole. 
Newington. 

(Patteson,  J. :  Rex  v.  WaWiamstow  (2)  shows  that  legitimate 
children  do  not  gain  the  settlement  which  the  mother  acquires  by 
marrying  after  their  birth.) 

But  it  is  otherwise  as  to  illegitimate  children,  by  the  express  words 
[  •584  ]      of  sect.  71 ;  if  sect.  57  and  sect.  71  appear  inconsistent  *in  their 
policy,  the  fault  is  in  the  enactment. 

(Patteson,  J. :  The  children  were  illegitimate  in  Reg.  v. 
Wendron  (3) ;  but  you  will  distinguish  that  case  on  the  ground  that 
the  children  there  were  born  before  stat.  4  &  5  Will.  IV.  c.  76, 
passed.) 

Sect.  71  is  expressly  limited  to  the  case  of  bastards  bom  after  the 
passing  of  the  Act.  The  settlement  which  a  woman  acquires  by 
marriage  is  her  own  as  much  as  any  other  settlement ;  she  retains 
it  after  the  husband's  death.  It  cannot  have  been  intended  that 
children  under  the  age  of  sixteen,  but  above  the  age  of  nurture, 
should  be  separated  from  their  mother  as  soon  as  the  husband 
died. 

(Patteson,  J.:  But  you  admit  that  this  will  be  so  as  to  her 
legitimate  children  by  a  former  marriage;  so  that  illegitimate 
children  will  remain  with  the  mother  and  legitimate  children  will 
be  taken  from  her.) 

This  is  inconsistent :  but  the  statute  is  so.  It  is  true  that,  under 
the  old  law,  the  rule  was  that,  if  the  mother  ''acquire  a  settle- 
ment by  another  marriage,  it  is  not  gained  as  the  head  of  a  family, 
but  as  a  subordinate  part  of  some  other,  and  therefore  is  not  com- 
municated to  her  former  offspring :  "  1  Nol.  P.  L.  808  (4th  ed.)- 
Still  the  settlement  so  gained  was  her  settlement :  and  therefore, 
"wherever  the  husband"  *'has  a  settlement,  that  which  the  wife 
had  previous  to  marriage  is  absolutely  superseded:"  lb.  p.  291. 
Consequently  sect.  71  applies  to  such  a  settlement.  (He  was  then 
stopped.) 

(1)  8  B.  &  C.  99,  104.  (3)  7  Ad.  &  El.  819. 

(2)  6  Ad.  &  El.  301. 
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Per  CuRiAU  (1) :  reg. 

The  words  of  sect.  71  cannot  have  the  meaning  for  which  the  Thb  Inhabi- 

respondents  contend.  st^mI^y, 

Nkwinoton 
Order  of  Sessions  quashed  as  to  the  illegitviiate  children. 


DOE   D.   EAEL   SPENCER  and    Others   v.   BECKETT. 

(4  Q.  B.  601—606;  S.  C.  12  L.  J.  Q.  B.  236;  7  Jur.  532.)  1843. 

Lessor  of  plaintiff  in  ejectment  proved  a  conveyance  of  the  land  to  ^*'^  ^' 
himself  fifty  years  before  the  action  brought :  he  had  not  occupied ;  but  a  r  601  1 
person  who  had  occupied  proved  payment  of  rent  by  himself  to  lessor  of 
plaintiff,  within  thii-ty-three  years  of  the  action  brought,  at  which  time  H. 
came  into  occupation.  No  lease  to  11.  was  shown.  It  was  proved  that, 
within  twenty  years  before  action  brought,  H.,  being  in  possession, 
declared  that  he  was  then  paying  rent  to  the  lessor  of  the  plaintiff;  and 
that  afterwards,  and  before  action  brought,  defendant  had  said  that  he  was 
tenant  to  H.     H.  died  before  the  trial. 

Held,  that  plaintiff  was  not  barred  by  the  Eeal  Property  Limitation 
Act,  1833  (3  &  4  Will.  IV.  c.  27),  s.  2  (2),  payment  of  rent  being  duly 
proved,  by  H.*s  admission,  so  as  to  satisfy  sect.  8,  and  defendant  being  bound 
by  the  evidence  which  was  good  as  against  II. 

And  that  sect.  14,  which  requires  acknowledgments  of  title  to  be  in 
writing,  was  inapplicable  to  this  case. 

Ejectment  for  land  in  Wandsworth,  Surrey.  On  the  trial,  before 
Alderson,  B.,  at  the  Surrey  Spring  Assizes,  1842,  the  demise  relied 
upon  was  that  of  Earl  Spencer,  which  was  laid  on  1st  February, 
1841.  It  appeared,  from  documentary  evidence,  that  in  1792< 
certain  lands  were  conveyed  by  the  Duke  of  Bedford  to  the  late 
Earl  Spencer,  the  father  of  the  lessor  of  the  plaintiff:  and  the 
present  Earl  was  shown  to  be  entitled,  through  and  after  the 
death  of  his  father,  to  the  lands  described  in  the  deeds  produced. 
Evidence  was  given  to  identify  the  land  in  question  as  parcel  of 
those  included  in  the  conveyance.  It  appeared,  however,  that 
neither  the  late  nor  the  present  Earl  had  been  in  actual  posses- 
sion from  the  time  of  the  conveyance.  William  Matthews  proved 
that,  at  that  time  and  from  thence  to  1808,  his  father  held  as 
tenant  to  the  Duke  of  Bedford  and  to  the  late  Earl,  and  that  he, 
the  witness,  had  succeeded  his  father  in  that  year,  and  held  for 
ten  years,  during  which  he  paid  rent  to  the  late  Earl.  In  1818  he 
was  succeeded  in  the  occupation  by  a  person  named  Hampton ; 
and  evidence  was  given  that  the  defendant,  in  1838,  declared  that 
he  then  held  as  tenant  to  Hampton.     It  was  also  proved  that 

(1)  Lord  Denman,  Ch.  J.,  Patteson         (2)  See  now  Heal  Property  Limita- 
and  Williams,  J  J.  tion  Act,  1874,  s.  1. 
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[  •60a  ] 


[  ♦603  ] 


Hampton,  in  1835  or  1836,  said  to  a  surveyor  employed  by  the 
lessor  of  the  plaintiiOf,  "  You  know  as  well  as  me  what  is  Lord 
Spencer's  property,  *and  what  I  hold.  I  have  no  property  in 
Wandsworth  but  what  I  hold  of  Lord  Spencer,  and  for  which  I 
pay  100/."  Hampton  died  before  the  trial.  It  was  contended,  for 
the  defendant,  that  this  evidence  was  not  sufficient  to  take  the  case 
out  of  the  operation  of  stat.  3  &  4  Will.  IV.  c.  27,  ss.  2,  8.  The 
learned  Judge  reserved  leave  to  move  for  a  nonsuit,  and  directed 
the  jury  to  find  for  the  plaintiff,  if  they  were  satisfied  as  to  the 
identity  of  the  land.     Verdict  for  the  plaintiff. 

In  Easter  Term,  1842,  Shee,  Serjt.  obtained  a  rule  nisi  for  a 
nonsuit. 

Piatt  and  Deedes  now  showed  cause : 

The  objection  on  the  part  of  the  defendant  is  that  no  payment  of 
rent  has  been  directly  proved  later  than  about  1818 ;  that,  as  no 
lease  is  shown,  the  lessor  of  the  plaintiff  can  insist  only  that 
Hampton  and  the  defendant  have  been  tenants  from  year  to  year  ; 
and  therefore  that  the  twenty  years  will  run  from  1818,  under 
sect.  8  of  stat.  3  &  4  Will.  IV.  c.  27.  And  it  is  said  that  the 
admissions  of  Hampton  and  the  defendant  do  not  meet  this  objec- 
tion, since,  by  sect.  14,  acknowledgments  of  title,  in  order  to  be 
equivalent  to  payment  of  rent,  must  be  in  writing.  But  there  is 
a  fallacy  in  assuming  that  the  plaintiff  uses  the  admissions  as 
acknowledgments  of  title.  Those  of  Hampton  are  insisted  on  as 
proofs  of  the  payment  of  rent  as  late  as  1835,  under  sect.  8 ;  and 
the  only  question  is  whether  payment  of  rent  can"  be  so  shown. 
Now,  as  against  either  Hampton  himself  or  the  defendant,  the 
payment  of  rent  may  be  shown  by  the  admission  of  Hampton, 
made  when  he  was  in  possession  (]).  Then  *the  defendant  can 
have  no  better  title  than  Hampton  himself ;  for  he  has  admitted 
that  he  holds  as  Hampton's  tenant.  This  admission  is  not  used 
as  an  acknowledgment  of  the  title  of  the  lessor  of  the  plaintiff,  bat 
as  proof  of  the  connection  between  Hampton  and  the  defendant, 
which  may  be  shown  by  declarations  of  the  defendant,  as  well  as 
by  any  other  evidence.  If  the  payment  by  Hampton  did  not  bind 
the  defendant,  a  tenant  from  year  to  year  might,  by  underletting, 
establish  a  title  against  his  landlord,  though  he  himself  continued 
to  pay  the  rent ;  for  the  undertenant  never  would  pay  rent  to  the 

(1)  See  Wodway  v.  Bowe,  40  B.  E.  v.  CouUhredy  46  B.  B.  714  (7  Ad.  ft  HI. 
264  (1  Ad.  &  EL  114);  Doe  d.  Daniel      235,  237). 


VOL.  LXII.] 


1848.     Q.  B.     4  Q.  B.  603—604. 


443 


owner  of  the  fee.  Mere  non-payment  of  rent  does  not  give  an 
adverse  title :  in  the  case  of  a  lease  for  a  term,  the  twenty  years 
will  run  from  the  determination  of  the  term,  though  no  rent  has 
been  paid  :  Doe  d.  Davy  v.  Oxenham  (i)  ;  which  was  recognised  in 
this  Court  in  Doe  d.  Newman  v.  Gopsall  (2).  If  it  were  *otherwise, 
a  continued  insolvency  of  the  tenant  would  bar  the  landlord,  unless 
he  re-entered  for  nonpayment.  Sect.  8  of  stat.  3  &  4  Will.  IV.  c.  27, 
cannot  apply  to  the  payment  of  rent  by  the  actual  occupier,  without 
reference  to  the  nature  of  the  holding.  He  might  be  let  in  by  the 
immediate  tenant  to  the  landlord  without  any  stipulation  for  rent, 
as  a  bailiff,  or  by  mere  favour.  The  owner  of  the  fee  is  not  bound 
to  look  beyond  his  own  tenant.  Sect.  14  applies  to  a  matter  not 
here  in  question,  the  effect  of  a  formal  acknowledgment  of  title 
between  a  claimant  and  the  party  of  whom  the  claim  is  made. 


Dob  d. 

Earl 
Spbncbb 

r. 
Beckett. 

[  *604  ] 


(1)  56  E,  E.  662  (7  M.  &  W.  131). 

(2)  Cited  from  5  Jurist,  170,  as  Doe 
d.  Xrwman  v.  OoihilL 

The  caui«e  was  tried  before  Lord 
Abiiiger  at  the  Kent  Summer  Assizes, 
3S40.  The  premises  had  been  con- 
veyed to  Newman,  the  lessor  of  the 
plaintiff,  in  1809,  by  deed  reciting  that 
they  were  subject  to  a  lease  for  sixty- 
one  years  at  4/.  per  annum.  They 
were  also  subject  to  an  annuity  or 
rent-charge  of  4/.  payable  to  defendant. 
Newman  had  not  received  the  rent,  or 
had  possession  at  any  time  during 
twenty  years  next  before  the  bringing 
of  this  action;  but  the  tenant  had 
every  year  paid  4/.  to  the  defendant. 
On  the  defendant* s  part  it  was  sug- 
gested that  this  was  a  payment  of  rent 
to  him,  and  showed  that  he  held 
adversely  to  Newman.  Lord  Abinger 
suggested  to  the  jury  that  the  pay- 
ment might  have  been  made  in  con- 
sequence of  an  arrangement  among 
the  parties  that  the  tenant  should  pay 
defendant  his  annuity  due  from  New- 
man instead  of  paying  the  same  sum  to 
Newman  for  rent :  and  he  advised  the 
jury,  if  they  thought  this  probable, 
to  find  for  the  plaintiff.  Verdict  for 
plaintiff.  ThrstyfT,  in  Michaelmas 
Term,  1840  (November  3rd,  before 
Lord  Denmau,  Ch.  J.,  Littledale, 
Williams,  and  Coleridge,  JJ.),  moved 
for  a  new  trial  on  the  ground  of  mis- 
directioD,  contending  that  the  Lord 


Chief  Baron's  assumption  was  not 
borne  out  by  any  evidence,  and  that 
the  payment  was,  on  the  face  of  the 
transaction,  a  payment  of  rent. 

The  Court  took  time  to  confer  with 
Lord  Abinger ;  and,  in  the  same  Term 
(November  24th) , 

Lord  Denman,  Ch.  J.  gave  judgment. 
After  stating  the  material  facts, 
his  Lordship  said : 

The  more  fact  of  non-payment  of 
rent  to  the  lessor  of  the  plaintiff  for 
twenty  years  would  not  be  sufficient 
to  bar  his  title,  as  was  decided  by 
the  Court  of  Exchequer,  this  Term, 
in  Doe  d.  Davy  v.  Oxenhaniy  56  R.  R. 
662  (7  M.  &  W.  131),  in  which  decision 
we  concur.  But  Mr,  Thesiger  said 
that  the  additional  fact  of  a  payment 
of  4/.,  the  amount  of  the  rent,  to 
the  defendant  made  a  strong  case  in 
his  favour.  Lord  Abinger,  however, 
thought  it  was  for  the  jury  to  say, 
upon  the  evidence,  whether  the  pay- 
ments were  made  to  the  defendant  on 
account  of  the  annuity,  or  of  rent  due 
to  him ;  and  directed  them,  if  they 
thought  the  former  state  of  facts 
probable,  to  find  for  the  plaintiff.  The 
juiy  thought  that  the  reasonable  pi-e- 
sumptiou,  and  found  accordingly.  We 
think  the  case  was  rightly  submitted 
to  them,  and  that  there  should  be  no 
rtde. 

Rule  refused. 
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[  ♦605  J 


Shee,  Serjt.  and  Petersdorff,  contra  : 

The  argument  on  the  other  side  appears  rather  to  be  directed 
against  the  policy  of  stat.  8  &  4  Will.  IV.  c.  27,  than  to  show  its* 
inapplicability.  The  object  of  the  Act  was  to  put  an  end  to 
disputes  whether  possessions  were  adverse  or  not,  by  laying  down 
definite  criterions  for  reckoning  the  *term  of  limitation.  The 
attempt  here  is  to  evade  the  effect  of  sect.  14.  The  declarations  of 
Hampton  and  the  defendant  were  relied  on  substantially  as  acknow- 
ledgments of  title:  and  they  are  unavailing  for  that  purpose,  because 
they  were  not  in  writing.  Doe  d.  Davy  v.  Oxenham  (i)  is  inappli- 
cable :  in  that  case  there  was  a  term  of  ninety-nine  years  created 
by  a  written  lease,  and  the  question  arose  on  sect.  8.  But  here  is 
no  written  lease ;  and  the  utmost  that  can  bo  implied  is  a  tenancy 
from  year  to  year,  which  comes  under  sect.  8.  If  the  evidence  of 
these  declarations  be  sufficient,  sect.  14  might  be  satisfied  by  the 
defendant  having  declared  verbally  that  he  had  given  a  written 
acknowledgment  of  the  title.  It  has  been  held  that,  under  stat. 
9  Geo.  IV.  c.  14,  s.  1,  a  verbal  acknowledgment  of  having  paid 
money  will  not  be  an  answer  to  the  Statute  of  Limitations  (2).  The 
effect  of  the  acknowledgment  under  stat.  3  *fe  4  Will.  IV.  c.  27,  is 
for  the  Judge,  not  for  the  jury:  Doe  d.  Curzon  v.  Edmonds (s);  but, 
if  the  argument  on  the  other  side  prevail,  the  jury  will,  in  effect, 
have  to  interpret  and  apply  written  acknowledgments. 


[  ♦60G  ] 


LoBD  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  learned  Judge  directed  the  jury  quite 
properly.  It  was  shown  that  Hampton  paid  rent  for  this  land, 
while  he  held  it,  and  within  twenty  years,  to  the  lessor  of  the 
plaintiff:  his  declaration  is  good  evidence  of  that  fact.  The 
defendant  did  not  pay  rent :  but  he  was  shown,  by  his  own  declara- 
tion, to  hold  under  Hampton ;  and  an  ^undertenant  cannot  be 
permitted  to  dispute  a  title  which  is  valid  against  the  person  of 
whom  he  holds. 


Williams  and  Wightman,  JJ.  concurred. 


Rule  discharged. 


(1)  56  R.  R.  662  (7  M.  &  W.  131). 

(2)  See  Willis  v.  Newham,  3  Y.  &  J. 
518 ;  Bayley  v.  Ashton,  12  Ad.  &  EL 
493;  and  the  cases  mentioned  in  Bevan 


V.  Qethiny,  3  Q.  B.  740.  Also  Doe  d. 
lietd  V.  Harris,  45  R.  R.  469  (6  Ad.  & 
EL  209). 

(3)  55  R.  R.  615  (6  M.  &  W.  295). 
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DOE  D.   SNELL  and   SHORT  v.   TOM.  i843.^ 

■4  <J.  B.  615— G20 ;  S.  C.  3  O.  &  D.  637 ;  12  L.  J.  Q.  B.  264  ;  7  Jur.  847.)  -VojM '• 

T.  mortgaged  land  to  B..  and,  by  the  moi-tgage  deed,  attorned  to  B.  as  l  ^^^  J 
tenant,  at  a  quarterly  rent,  wliich  was  stated  to  be  done  for  the  purpose 
of  securing  the  principal  and  interest,  and  in  contemplation  and  part 
discharge  thereof.  The  mortgage  deed  also  gave  B.  a  power  of  entry  in 
default  of  payment.  Held,  that  B.,  or  his  assignee,  might  bring  ejectment 
against  T.,  without  giving  him  notice  to  quit 

T.  mortgaged  to  B.  for  150/. :  afterwards,  by  a  deed  purporting  to  be 
between  B.,  T.  and  S.,  in  consideration  of  S.  paying  B.  the  150/.  and 
advancing  70/.  to  T.,  the  mortgage  was  transferred  to  S. ;  but  B.  never 
executed.  Held,  that  this  was  a  ti*anefor  of  a  mortgage  with  an  additional 
advance  of  70/.,  and  therefore,  under  stat.  3  Geo.  IV.  c,  117,  s.  2(1), 
required  only  an  ad  txilarem  stamp  as  on  a  mortgage  for  70/. 

Afterwards  B.,  by  a  new  deed,  transferred  the  mortgage  to  S.,  without  any 
fresh  advance.  Held  that,  the  deed  required  only  a  stamp  as  on  a  transfer 
of  mortgage  without  additional  advance,  imder  stat.  3  Geo.  IV .  c.  1 17,  s.  2  (2). 

Ejectment  for  land  in  Cornwall.  On  the  trial,  before  Atcherley, 
Serjt.,  at  the  last  Cornwall  Assizes,  it  appeared  that,  Thomas  Tom, 
the  defendant's  father,  being  seised  in  fee  of  the  land  in  question, 
by  indentures  of  lease  and  release  of  2nd  and  3rd  April,  1819, 
between  the  said  Thomas  Tom  of  the  first  part,  Samuel  Worden  and 
Ralph  Brown  of  the  second,  John  Baker  of  the  third,  and  Nicholas 
Penfound  of  the  fourth  part,  the  said  Thomas  Tom,  in  consideration 
of  150^  advanced  to  him  by  John  Baker,  granted,  bargained,  sold 
and  released  to  Baker  the  premises  in  question,  habendum  to  Baker 
in  fee,  with  a  proviso  for.  redemption  on  payment  of  150/.  on 
a  certain  day.  The  indenture  also  recited  a  previous  mort- 
gage, dated  16th  April,  1802,  by  the  said  Thomas  Tom,  for 
1,000  years,  to  one  Cole,  and  an  assignment  by  Cole  to  Worden 
and  Brown  in  1805,  and  that  the  mortgage  debt  secured  by 
this  term  had  been  paid  off,  but  the  term  had  not  been 
reassigned ;  and  it  was  witnessed  that  Worden  and  Brown  bargained, 
sold,  assigned,  transferred  and  set  over  to  Penfound,  his  executors,  . 
«tc.,  habendum  to  Penfound,  his  executors,  &c.,  in  trust  to  secure 
the  payment  of  the  150!.  and  interest  to  Baker,  and,  after  payment 
thereof,  in  trust  for  the  said  Thomas  *Tom,  his  heirs,  &c.,  to  attend  [  •eiG  ] 
the  inheritance.  "And,  lastly,  for  the  better  securing  the  said 
principal  money  and  all  interest  and  expenses,  and  in  contemplation 
and  part  discharge  thereof,  the  said  Thomas  Tom  doth  hereby 
attorn  tenant  to  the  said  John  Baker,  his  executors,  administrators 
and  assigns,  for  all  the  said  premises,  at  the  full  and  clear  quarterly 

(1)  See  now  Stamp  Act,  1891  (54  &  53  Vict.  c.  39),  Sch.  tit.  Mortgage  (4). 
— A.C. 
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Doe  d.       rent  of  8Z.  for  each  quarter  of  a  year,  from  the  25th  day  of  March 
^^^^       last,  to  be  recoverable  by  distress  and  sale,  action  of  debt,  and  other- 
ToM.         ^jgg  however.'*     A  power  of  immediate  entry  and  sale  was  also 
reserved  to  Baker  upon  default  of  payment. 

By  indentures  of  28th  and  29th  of  September,  1823,  purporting 
to  be  between  Baker  of  the  first  part,  the  said  Thomas  Tom  of  the 
second  part,  and  Henry  Short  (one  of  the  lessors  of  the  plaintiff)  of 
the  third  part,  the  mortgage  of  1819  was  transferred  to  Short,  in 
consideration  of  his  paying  the  150i.  to  Baker,  and  advancing  70L 
more  to  the  said  Thomas  Tom,  who  covenanted  to  pay  Short  the 
220Z.  and  interest.  This  deed  was  executed  by  the  said  Thomas 
Tom  and  Short,  but  not  by  Baker.  It  had  a  IZ.  lOs.  stamp  on  the 
first  skin,  with  progressive  duty. 

By  indenture  of  release,  dated  30th  December,  1842,  between 
William  Baker,  son  and  heir  of  the  above-mentioned  John  Baker, 
deceased,  of  the  first  part,  the  said  William  Baker,  Nathaniel  Baker, 
and  Thomas  Baker,  devisees  and  executors  of  John  Baker  deceased, 
of  the  second  part,  and  John  Orchard,  administrator  of  Nicholas 
Penfound,  above  mentioned,  deceased,  of  the  third  part,  the  said 
Henry  Short  of  the  fourth  part,  and  John  Henry  Snell  (one  of  the 
lessors  of  the  plaintiflf)  of  the  fifth  part,  the  mortgage  of  1819  was 
transferred  to  Short  and  Snell,  the  latter  as  Short *s  trustee,  without 
any  further  advance.  This  deed  was  executed  by  all  the  parties, 
and  had  a  stamp  of  11.  IBs.,  with  progressive  duty. 

[  617  ]  Thomas  Tom,  deceased,  had   continued  in  occupation  till  his 

death,  when  the  present  defendant  succeeded  him. 

The  stamps  on  the  deeds  of  1823  and  1842  were  objected  to  as 
insufficient :  and  it  was  also  objected  that,  since  Thomas  Tom,  the 
father,  was  by  the  attornment  in  the  deed  of  1819  made  tenant  to 
Baker,  the  present  defendant  held  as  tenant  from  year  to  year,  and 
that  a  notice  to  quit  ought  to  be  proved.  The  learned  Serjeant 
directed  a  verdict  for  the  plaintiff  on  the  demise  of  Snell,  reserving 
leave  to  move  for  a  nonsuit. 
In  this  Term,  Butt  obtained  a  rule  accordingly. 

Crowder  now  showed  cause  (i) : 

First,  Baker  and  Tom  did  not  contract  the  relation  of  landlord 
and  tenant  by  the  attornment  in  the  deed  of  1819.     That  attorn- 
ment was  merely  to  secure  the  payment  of  principal  and  interest, 
and  in  contemplation  of  part  discharge  thereof.     It  did  not  effect  a 
(1)  Before  Lord  Denman,  Ch.  J.,  Patteson  and  Williams,  JJ. 
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redemise  from  Baker  to  Tom.     At  any  rate  it  could  not  preclude       dok  d. 
Baker  from  entering  upon  nonpayment.     In  this  respect  the  case  is       Snkll 
like  Doe  d.  Garrod  v.  Olley  (i).     And,  further,  Baker  had  not  the         Tom. 
legal  estate ;  that  was  in  the  trustees  who  held  the  term  of  1,000 
years.    And,  again,  when  Baker  was  paid  ofif,  there  must  have  been 
a  surrender  :  there  is  nothing  to  raise  the  presumption  of  a  tenancy 
between  Tom  and  the  assignees  of  Baker*s  mortgage. 

Next,  the  deed  of  1828  was  sufficiently  stamped.  That  was  a 
transfer  of  a  mortgage,  upon  the  further  advance  of  701.  Stat.  3 
Geo.  IV.  c.  117, 8. 2  (2),  contemplates,  first,  the  case  where  no  further 
sum  is  advanced,  and,  secondly,  the  case  where  an  addition  is  made 
to  the  sum  already  *secured.  The  latter  case  is  that  now  before  [  ♦618  ] 
the  Court ;  and,  in  such  case,  **  the  ad  valorem  duty  on  mortgages  " 
imposed  by  the  former  Acts  is  to  '*  be  charged  only  in  respect  of 
such  further  money."  And,  under  etat.  55  Geo.  III.  c.  184, 
Schedule,  Part  I.,  title  Mortgage,  the  ad  valorem  duty  on  a  mort- 
gage to  secure  70Z.  is  11.  10«.  Doe  d.  Bartley  v.  Gray  (3)  is  in 
point.  And  no  deed  stamp  is  necessary  in  addition :  Doe  d. 
Ihirneg  v.  Roice  (4).  The  case  does  not  resemble  Lant  v.  Peace  (o), 
where  an  ad  valorem  stamp  on  the  whole  sum  was  held  to  be 
necessary  because  additional  land  was  mortgaged  upon  the  further 
advance. 

As  to  the  deed  of  1842,  if  it  operated  simply  as  a  transfer,  no 
additional  sum  being  advanced,  it  required  a  stamp  duty  of  11.  15«. 
with  the  progressive  duty,  under  stat.  3  Geo.  IV.  c.  117,  s.  2. 
That  stamp  has  been  affixed.  Considered  merely  as  a  deed,  it 
would  require  only  the  same  stamp. 

Butt^  contra : 

First,  it  is  true  that  the  deed  of  1819  could  pot  be  construed 
as  effecting  a  redemise  to  Tom,  if  it  merely  stipulated  for  his 
remaining  in  possession  :  Doe  d.  Parsley  v.  Day  (6).  But  here  is 
a  distinct  agreement  for  a  tenancy,  and  no  clause,  as  there  was 
in  Doe  d.  Garrod  v.  Olley  (7),  that  this  shall  not  prejudice  the  right 
of  entry. 

Next,  as  to  the  deed  of  1823,  it  is  clear  that,  under  stat.  55 
Geo.  IV.  c.  184,  Schedule,  Part  I.,  title  Mortgage,  a  transfer  of  a 

(1)  54  E.  E.  607  (12  Ad.  &  El.  481).  (4)  4  Bing.  N.  C.  737. 

(2)  See  now  Stamp  Act,  1891  (54  &         (5)  8  Ad.  &  El.  248. 

55  Vict  c.  39),  Sch.  tit.  Mortgage  (4).  (6)  57  E,  E.  624  (2  Q.  B.  147). 

-A.  C.  (7)  54  R  R  607  (12  Ad.  &  El.  481). 

(3)  3  Ad.  &  El.  89. 
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DoBd.       mortgage,  with  an  additional  sum  added,  was  liable  to  ''the  same 

^V         duty  or  duties  as  an  original  mortgage.'*     Now  an  original  mortgage 

Tom.         £qj^.  220Z.   would   require  an  ad  valorem  stamp   of    3/.      So  that, 

[  ♦eio  ]  treating  *the  deed  as  a  transfer,  the  only  question  is  whether  it  be 
within  the  protection  of  stat.  3  Geo.  IV.  c.  117,  s.  2.  But  it  was 
not  a  transfer  at  all ;  for  it  was  never  executed  by  Baker  nor  by  the 
trustees  of  the  term.  Therefore  the  cases  of  actual  transfer,  sach 
as  Doe  d.  Bartley  v.  Gray(i),  and  Doe  d.  Barnes  v.  Rotce  (2),  are 
inapplicable.  The  case  much  more  nearly  resembles  Lant  y. 
Peace  {3),  the  effect  being  a  new  mortgage  of  the  land.  Or,  even  if 
it  were  taken  simply  as  a  covenant  by  Tom  to  pay  interest  on  the 
150Z.,  and  as  a  mortgage  for  the  70Z.,  it  would  be  a  deed  "  not 
otherwise  charged,''  and  require  a  stamp  of  11.  IBs,,  under  stat.  55 
Geo.  III.  c.  184,  Schedule,  Part  I.,  title  Deed,  in  respect  of  the  1501., 
and  should  also  have  a  mortgage  stamp  of  11.  10s.  on  the  70/. 

Cur.  adv.  vulU 

Lord  Denman,  Ch.   J.,   in   the  following   vacation    (May   17th), 
delivered  the  judgment  of  the  Court  : 

This  was  a  motion  for  a  nonsuit.  Two  objections  to  the  plaintiff's 
case  are  stated. 

First,  that,  although  the  action  is  by  mortgagee  against  mort- 
gagor, yet  that  the  mortgage  deed  has  a  clause  by  which  the 
mortgagor  attorned  tenant  to  the  mortgagee  at  a  rent  of  32Z.  per 
annum,  and  that  no  notice  to  quit,  or  demand  of  possession,  was 
*  proved.  The  answer  is  that  there  is  also  a  clause  for  immediate 
entry  in  case  of  default  in  payment  of  the  mortgage  money ;  and 
therefore,  whatever  be  the  meaning  of  the  clause  of  attornment,  the 
[  620  ]  case  is  brought  within  the  authority  of  Doe  d.  Garrod  v.  OUey  (4) ; 
and  no  notice  or  demand  was  necessary. 

Secondly,  that  the  stamps  on  the  deeds  are  not  sufficient.  The 
lessor  of  the  plaintiff  claims  as  assignee  of  the  original  mortgagee : 
but  the  intended  deed  of  assignment  or  transfer  was  not  executed 
by  the  original  mortgagee.  A  further  sum  was  advanced  at  that 
time ;  and  the  deed  is  stamped  with  an  ad  valorem  stamp  on  that 
sum.  If  the  original  mortgagee  had  executed  it,  the  stamp  would 
have  been  sufficient  under  stat.  3  Geo.  lY.  c.  117,  s.  2,  and  according 
to  the  case  of  Doe  d.  Bartley  v.  Gray  (5) ;  but,  as  he  did  not  execute, 

(1)  3  Ad.  &  El.  89.  (4)  54  E.  E.  607  (12  Ad.  &  El.  481). 

(2)  4  Bing.   N.  C.  737.  (5)  3  Ad.  &  El.  89. 

(3)  8  Ad,  &  El.  248. 


Tom. 
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it  is  contended  that  the  deed  operates  as  an  original  mortgage  by        doe  d. 
the  mortgagor,  not  only  of  the  money  newly  advanced,  but  of  the  ,,. 

original  sum  also,  and  so  ought  to  have  had  an  ad  x^alorem  stamp 
applicable  to  the  total  amount.  We  do  not  think  that  it  can  be 
fairly  said  so  to  operate,  and  that  it  amounts  to  a  further  charge 
only,  and  comes  under  the  same  rule  as  if  the  mortgagee  had 
executed  it. 

There  was  a  subsequent  deed  in  1842,  which  was  executed  by  the 
heir  of  the  original  mortgagee,  who  had  died  in  the  meantime,  and 
thereby  the  transfer  of  the  original  mortgage  was  completed.  That 
deed  had  a  stamp  applicable,  under  stat.  8  Geo.  IV.  c.  117,  s,  2,  to 
a  transfer  of  a  mortgage  where  no  further  sum  is  advanced :  and  no 
further  sum  was  advanced  at  that  time ;  therefore  that  deed  also  is 
properly  stamped ;  and  all  is  right. 

The  rule  for  a  nonsuit  must  be  discharged. 

Ride  discharged. 


SEWELL,  Executrix  of  Sewell,  v.  WILLIAM  SEAL         i842. 

EVANS.  •'^843.'* 

(4  Q.  B.  626—634  ;  S,  C.  12  L.  J.  Q.  B.  277,  w.)  May^  11. 

EODEN  V.   HENKY  THOMAS  EYDE.         i^^] 

(4  a  B.  629—634 ;  S.  C.  3  G.  &  D.  604 ;  12  L.  J.  Q.  B.  276 ;  7  Jur.  554.) 

To  prove  the  execution  by  defendant  of  an  instrument  on  which  he  is 
sued,  if  it  be  shown  that  the  instrument  is  executed  by  a  person  bearing 
defendant's  name,  it  is  not  necessary  to  give  evidence  strictly  identifying 
the  person  whose  signature  is  proved  with  the  party  on  whom  process  has 
been  served,  unless  facts  appear  which  raise  a  doubt  of  the  identitj'. 

In  an  action  for  goods  sold,  against  William  Seal  Evans,  it  appeared 
that,  about  five  yeai-s  before  action  brought,  William  Seal  Evans  had  been  a 
customer,  and  had  written  a  letter  acknowledging  receipt  of  the  goods. 
The  witness  who  proved  these  facts  did  not  know  whether  defendant  was 
the  same  W.  S.  Evans ;  nor  was  any  further  evidence  given  of  the  fact. 
Held  a  sufficient  primd  facie  case. 

In  an  action  against  Ilenry  Thomas  Byde  as  acceptor  of  a  bill  of 
exchange,  it  api^oaix'd  that  a  llcniy  Thomii.s  Kydo  had  kc])t  cash  at  the 
Bank  whero  the  bill  was  made  payable,  and  had  drawn  cho(|uo8  which  the 
canhier  had  j)aid.  The  cashier  knew  the  i)arty's  handwriting  by  the 
ch<*quc\s,  and  swore  that  the  acceptance  was  in  the  same  writing ;  but  he 
had  not  j>aid  any  cheque  for  some  time,  did  not  know  the  pai-tj'  personally, 
and  cotdd  not  further  identify  him  with  defendant.  Held  a  sufficient 
JIT imd  facie  case. 

In  Sewell  v.  William  Seal  Evans  the  action  was  debt  on  a  bill  of 
exchange  drawn,  by  and  in  favour  of  the  testator,  upon  and 
accepted  by  defendant ;  and  for  goods  sold  and  delivered  by  testator 
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sewbli.      to  defendant,   and  on  an  account  stated  between    testator    and 

EvAKs.       defendant. 

Flea.     As  to  the  bill  of  exchange,  that  defendant  did  not  accept : 
as  to  the  residue,  Never  indebted. 
Issues  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1841,  the  plaintiff  failed  on  the  issues  as 
to  the  bill  of  exchange  and  on  the  account  stated.  As  to  the  issue 
on  the  sale  and  delivery  of  goods,  a  witness  swore  that  he  introduced 
a  person  of  the  name  of  William  Seal  Evans  to  the  testator  as  a 
customer,  and  that  he  saw  the  person  so  introduced  write  a  letter ; 
which  letter  was  produced  in  evidence,  and  (as  was  admitted) 
established  the  case  against  the  defendant  by  acknowledgment,  if 
the  identity  of  the  writer  and  the  defendant  was  shown.  The  facts 
occurred  about  five  years  before  the  action  was  brought.     The 

I  *627  ]  witness  had  not  seen  the  person  since,  and  did  not  *know  whether 
that  person  was  the  defendant.  The  defendant's  counsel  contended 
that  there  was  no  evidence  to  go  to  the  jury :  but  the  Lord  Chikf 
Justice  left  the  case  to  them ;  and  they  found  a  verdict  for  the 
plaintiff  on  the  issue  as  to  goods  sold  and  delivered.  In  Hilary 
Term  following  (i), 

Humfrey  moved  for  a  new  trial : 

There  ^vas  nothing  from  which  the  jury  could  infer  the  identity  of 
the  defendant  and  the  writer  of  the  letter. 

(Lord  Dbnman,  Ch.  J. :  How  far  do  you  go  ?  Do  you  say  that  it 
was  necessary  to  show  the  identity  of  that  person  with  the  person 
who  was  served  with  the  writ  ?) 

In  W  hitelocke  v.  Mtisgrove  (2)  an  action  was  brought  upon  a  note 
which  was  signed  with  *'  the  mark  of  Francis  Musgrove."  The 
signature  of  an  attesting  witness  was  also  proved  :  but  the  Court  of 
Exchequer  held  that  there  was  no  case  for  a  jury  without  evidence 
of  the  identity  of  the  defendant.  And  Bayley,  B.  (3)  said:  "It 
frequently  happens  that  a  subscribing  witness  says  that  he  saw  the 
bond  executed,  but  that  he  did  not  know  the  person  who  executed  to 
be  the  defendant.    What  is  the  consequence  ?    It  is  not  presumed 

(1)  January     11th,    1842.      Before      541. 

Lord  Denman,  Ch.  J.,  Patteson,  Cole-  (3)  1     Cr.    &    M.    519  ;     and    see 

ridge  and  Wightman,  JJ.  p.  521. 

(2)  1  Cr.  &  M.  511;  6'.  C\  3  Tyr. 
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that  he  was  the  defendant,  but  the  plaintifif  is  nonsuited.''  The  case       Sbwbll 
there  supposed  is  precisely  the  present  case.  Evans. 

(Lord  Denman,  Gh.  J. :  Does  the  name  go  for  nothing  at  all,  in 
any  case  ?  Suppose  the  name  of  the  defendant  had  been  William 
Lemuel  Gulliver  Evans,  and  a  sale  had  been  proved  to  a  party  so 
named.) 

That  point  is  noticed  by  Bayley,  B.  in  Whitelocke  v.  Micsgrove  (i). 
*He  says  :  "  We  presume  that  the  note  was  signed  by  a  person  of       [  '628  ] 
the  name  of  Francis  Musgrove;  but  how  does  that  appear  to  be  the 
defendant?"     MicUUetoii  v.  Saiidford  (2)  is  to  the  same  effect. 

(Coleridge,  J. :  There  proof  was  not  given  that  the  person  signing 
as  Thomas  Sandford  was  so  named.) 

No  better  proof,  at  any  rate,  was  given  here  than  in  Whitelocke  v. 
Musgrove  (3). 

(Patteson,  J. :  In  Nelson  v.  Whittall  (4)  Bayley,  J.  said  that  there 
was  evidence  to  connect  the  defendant  with  the  note.) 

He  clearly  meant  to  intimate  that  some  evidence,  besides  that  of 
identity  of  name,  was  always  necessary:  and  it  was  shown,  in 
Whitelocke  v.  Musgrove  (5),  that  the  doctrine  was  not  new. 

(Lord  Denman,  Ch,  J. :  The  opinion  of  Bayley,  J.,  in  Nelson  v. 
Whittall  (4),  was  extrajudicial.) 

In  Jones  v.  Jones  (6)  it  was  held  that,  in  an  action  on  a  note  against 
Hugh  Jones,  it  was  not  evidence,  to  go  to  a  jury,  that  a  person 
named  Hugh  Jones  had  signed  it,  the  name  appearing  to  be 
common :  and  it  is  worth  remarking  that  in  that  case  there  was  a 
plea  of  confession  and  avoidance.  There  Parke,  B.  said  that  the 
difficulty  often  occurred  in  ordinary  cases  of  goods  sold  and  delivered. 
In  Bulkeley  v.  Butler  (7)  the  action  was  by  indorsee  against  acceptor  : 
the  payee  and  indorser  was  E.  S. :  and  evidence  of  conduct,  and 
possession  of  the  bill,  by  a  person  calling  himself  E.  S.,  was 
thought  sufficient  to  enable   a  jury  to  infer  the  identity  of  this 

(1)  1  Cr.  &  M.  515.  (4)  1  B.  &  Aid.  19,  21. 

(2)  4  Camp.  34.     See  Drew  v.  Priory  (5)  1  Cr.  &  M.  513 ;  3  Tyr.  546. 
^  M.  &  a.  264.  v6)  9  M.  &  W.  75. 

(3)  1  Cr.  &  M.  511 ;  S,  C.  3  Tyr.  541.  (7)  2  B.  &  C.  434. 
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person  with  the  payee  :  but  it  was  assumed  that  some  evidence  was 
requisite. 

(Patteson,  J.:  *In  Greenshielih  v.  Crawford {i)^  where  Charles 
Banner  Crawford  was  sued  as  acceptor  of  a  bill,  directed  to  Charles 
Banner  Crawford,  East  India  House,  it  was  held  enough  to  show 
that  the  acceptance  was  written  by  a  person  of  that  name,  who  had 
been  a  clerk  in  the  India  House,  but  had  left  it  five  years  ago : 
according  to  your  argument  that  was  no  evidence  whatever.) 

That  case  must  have  contained  some  other  facts ;  it  is  irreconcilc- 
able  with  Whitelocke  v.  Mttsgrove  (2). 

(Patteson,  J.  referred  to  Smith  v.  Henderson  (3).) 

Cur.  adv.  rult. 

In  Roden  v.  Henry  Tliainas  Ryde  the  declaration  was  in  assumpsit 
by  indorsee  against  acceptor  of  three  bills  of  exchange,  with  a  count 
on  an  account  stated.  Pleas :  as  to  the  bills,  that  defendant  did 
not  accept :  as  to  the  residue,  No7i  assumpsit.     Issues  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  sittings  in  Middlesex  in 
last  Hilary  Term,  it  appeared  that  all  the  bills  were  accepted  in  the 
name  of  Henry  Thomas  Ryde,  and  made  payable  at  the  Kegent 
Street  Branch  of  the  London  and  Westminster  Bank.  The  plaintiff 
called  a  cashier  of  that  Bank,  who  stated  that  he  knew  the  hand- 
writing of  Henry  Thomas  Ryde,  and  that  the  acceptances  were  in 
his  writing.  Being  cross-examined  as  to  his  means  of  knowledge, 
he  stated  that  Henry  Thomas  Ryde  had  kept  an  account  at  the 
Regent  Street  Branch :  that  witness  had  never  seen  him  write,  and 
did  not  know  him :  that  his  only  means  of  knowledge  as  to  the 
handwriting  consisted  in  his  having,  as  cashier,  paid  cheques 
drawn  in  the  name  of  the  party  alluded  to  by  him ;  and  that  he 
had  paid  none  for  some  time.  ^For  the  defendant  it  was  objected 
that  there  appeared  no  evidence  to  identify  him  with  the  Henry 
Thomas  Ryde  spoken  of  by  the  witness.  The  learned  Judge 
thought  that  there  was  a  prima  facie  case  of  identity,  and  overruled 
the  objection.  Verdict  for  plaintiff.  Wordsworth,  in  the  same 
Term  (January  13th),  moved  for  a  rule  to  show  cause  why  a  non- 
suit should  not  be  entered  or  a  new  trial  had,  contending  that  there 
had  been  no  evidence  of  the  identity.     He  cited  no  authorities,  but 


(1)  60  E.  R.  740  (9  M.  &  W.  314). 

(2)  1  Cr.  &  M.  511;   S.  t\  3  Tyr. 


541. 


(3}  60  K,  K.  893  (9  M.  &  W.  798). 
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referred  to  the  motiou  made  by  Iliunjrey  in  Sewell  v.  EvanSy  two        Rodkx 

days  before,  and  the  cases  then  mentioned.  Hyde. 

Cnv,  adv.  vult. 

The  Court,  in  the  same  Term,  January  25th,  granted  rules  nui 
in  both  cases,  but  directed  that  they  should  not  be  set  down  in  the 
new  trial  paper.  • 

In  RoiUn  v.  Ryde  (May  10th), 

F.  V.  Lee  was  about  to  show  cause ;  but  the  Court  called 
upon 

Wordsworth  in  support  of  the  rule : 

(Lord  Denman,  Ch.  J. :  You  admit  that  there  was  evidence  of  a 
person  keeping  an  account  at  the  Bank,  whose  handwriting  was 
that  produced  ;  but  you  say  he  was  not  sufficiently  identilQed  with 
the  defendant.) 

That  position  is  borne  out  by  the   judgment  of   the   Court  of 

Exchequer    in    Whitelocke  v.   Musgrave  (i),   where    Lord    Lynd- 

HURST,  C-B.,  though  absent  when  cause  was  shown,  concurred  with 

the  rest  of  the  Court.     And,  on  the  motion  of  a  rule  nisi,  his 

Lordship  said  :  "  It  would  be  very  extraordinary  if  some  evidence 

of  identity  was  not  necessary '*  (2).     "Were  it  *otherwise  any       [  ♦63i  ] 

person  of  the  same  name  might  be  sued  with  effect.    Why  should 

the  onus  of  proving  a  negative,  viz.   that  he  is  not  the  person 

named  in  the  note,  be  thrown  on  the  defendant?  "  (3).    In  Logan  v. 

Allder  (4),  which  was  an  action  of  debt,  on  bond,  against  a  party 

described  as  W.  R.  Allder,  of  H.  House,  in  the  county  of  Durham, 

a  witness  proved  the  execution  of  the  bond  at  an  inn  in  Sussex,  but 

had  not,  either  before  or  since,  seen  the  person  who  executed,  and 

did  not  know  that  the  defendant  was  the  person,  or  that  he  lived  at 

H.  House,  Durham.     The  same  question  arose  as  in  the  present 

case ;  and  the  plaintiff  was  nonsuited.     On  a  motion  to  set  aside 

the  nonsuit,  Bolland,  B.  said :  "  The  rule  of  law  is  the  same  in 

civil  as   in   criminal  proceedings.      Now   suppose  a  person  to  be 

tried  for  forging  the  signature  of  W.  R.  Allder  of  H.  House  to  a 

bond,  and  that  the  subscribing  witness  said,  '  I  saw  that  bond 

signed  at  the  inn  I  keep,  but  I  never  saw  the  party  executing  before 

or  since,'  could  that  prisoner's  case  be  left  to  the  jury?  " 

(1)  1  Cr.  &  M.  511;  5.  C.  3  Tyr.      note  («). 

541.  (3)  3  Tyr.  543. 

(2)  3  Tyr.  542 ;  see  1  Cr.  &  M.  523,  (4)  3  Tyr.  557,  note  (a). 
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RoDEN  (Patteson,  J. :  There  must  be  some  distinction  in  the  modes  of 

Uydk.  proof,  according  to  circumstances.  In  a  civil  case  the  action  may 
be  against  the  executors  of  the  party  who  signed.  I  do  not  under- 
stand the  doctrine  of  Bolland,  B.  In  a  criminal  case  the  prisoner 
would  be  in  Court,  and  the  witness  would  be  asked  whether  that 
was  or  was  not  the  man^who  signed  the  bond.) 

In  Jones  v.  Jones  (i)  the  Court  of  Exchequer  upheld  the  decision  in 
Whitelocke  v.  Musgrove  (2) ;  and,  the  plaintiff  failing  to  identify  the 
party  whose  handwriting  he  proved  with  the  defendant,  a  new 
trial  was  ordered.  On  a  second  trial,  evidence  of  the  identity  was 
[  •632  ]  given,  and  the  plaintiff  *recovered  (3).  Greenshields  v.  Crawford  {a) 
may  be  relied  upon  on  the  other  side ;  but  there  some  evidence  of 
identity  appeared. 

(Lord  Dbnman,  Ch.  J.:  How  did  the  evidence  there  prove 
identity  ? 

Williams,  J. :  The  statement  in  the  report  does  not  show  it. 

Patteson,  J. :  Nothing  appears  but  that  the  person  to  whom  the 
evidence  related  bore  the  same  name  with  the  party  sued.) 

No  reason  can  be  assigned  for  throwing  the  burden  of  disproof  in 
such  cases  upon  the  defendant.  In  Parkins  v.  Hankshaw  (5),  an 
action  on  a  bond,  Holroyd,  J.  ruled  that  the  plaintiff  must 
identify  the  person  sworn  to  have  executed  the  bond  with  the 
person  sued.  Lord  Ellenborough  and  Bayley,  J.,  in  Nelson  v. 
Whittall  (6),  thought  it  doubtful  whether  mere  evidence  of  the  sub- 
scribing witness's  handwriting  was  sufficient  proof  against  a  party 
sued  as  maker  of  a  promissory  note. 

Lord  Denman,  Ch.  J. : 

The  doubt  raised  here  has  arisen  out  of  the  case  of  Whitelocke  v. 
Mmcfrcwe  (2) :  but  there  the  circumstances  were  different.  The 
party  to  be  fixed  with  liability  was  a  marksman,  and  the  facts  of 
the  case  made  some  explanation  necessary.  But,  where  a  person, 
in  the  course  of  the  ordinary  transactions  of  life,  has  signed  his 
name  to  such  an  instrument  as  this,  I  do  not  think  there  is  an 

(1)  9  M.  &  W.  75.  (4)  60  R.  R.  740  (9  M.  &  W.  314). 

(2)  1  Cr.  &  M.  511  ;  S.  C.  3  Tyr.  (5)  19  E.  E.  711  (2  Stark.  N.  P.  C. 
541.  239). 

(3)  9  M.  &  W.  78,  note  (a).  (6)  1  B.  &  Aid.  19. 
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instance  in  which  evidence  of  identity  has  been  required,  except  Roden 
Jones  V.  Jones  (i).  There  the  name  was  proved  to  be  very  common  ryde. 
in  the  country :  and  I  do  not  say  that  evidence  of  this  kind  may 
not  be  rendered  necessary  by  particular  circumstances,  as,  for 
instance,  length  of  time  since  the  name  was  signed.  *But,  in  [  •633  ] 
eases  where  no  particular  circumstance  tends  to  raise  a  question 
as  to  the  party  being  the  same,  even  identity  of  name  is  something 
from  which  an  inference  may  be  drawn.  If  the  name  were  only 
John  Smith,  which  is  of  very  frequent  occurrence,  there  might  not 
be  much  ground  for  drawing  the  conclusion.  But  Henry  Thomas 
Bydes  are  not  so  numerous ;  and  from  that  and  the  circumstances 
generally  there  is  every  reason  to  believe  that  the  acceptor  and  the 
defendant  are  identical.  The  dictum  of  Bolland,  B.  (2)  has  been 
already  answered.  Lord  Lyndhurst,  C.  B.  asks  (3)  why  the  onus  of 
proving  a  negative  in  these  cases  should  be  thrown  upon  the  defen- 
dant :  the  answer  is,  because  the  proof  is  so  easy.  He  might  come 
into  Court  and  have  the  witness  asked  whether  he  was  the  man. 
The  supposition  that  the  right  man  has  been  sued  is  reasonable,  on 
account  of  the  danger  a  party  would  incur  if  he  served  process  on 
the  wrong :  for,  if  he  did  so  wilfully,  the  Court  would  no  doubt 
exercise  their  jurisdiction  of  punishing  for  a  contempt.  But  the 
fraud  is  one  which,  in  the  majority  of  cases,  it  would  not  occur  to 
any  one  to  commit.  The  practice,  as  to  proof,  which  has  con- 
stantly prevailed  in  cases  of  this  kind,  shows  how  unlikely  it  is 
that  such  frauds  should  occur.  The  doubt  now  suggested  has  never 
been  raised  before  the  late  cases  which  have  been  referred  to.  The 
observations  of  Lord  Abinger  and  Alderson,  B.  in  Greenshielch  v. 
Crawford  (4)  apply  to  this  case.  The  transactions  of  the  world 
could  not  go  on  if  such  an  objection  were  to  prevail.  It  is  unfor- 
tunate that  the  doubt  should  ever  have  been  raised  ;  and  it  is  best 
that  we  should  sweep  it  away  as  soon  as  we  can. 

Patteson,  J. :  [  634  ] 

I  concur  in  all  that  has  been  said  by  my  Lord.  And  the  rule 
always  laid  down  in  books  of  evidence  agrees  with  our  present 
decision.  The  execution  of  a  deed  has  always  been  proved  by  mere 
evidence  of  the  subscribing  witness's  handwriting,  if  he  was  dead. 
The  party  executing  an  instrument  may  have  changed  his  residence. 
Must  a  plaintiff  show  where  he  lived  at  the  time  of  the  execution, 

(1)  9  M.  &  W.  75.  (3)  3  Tyr.  543. 

(2)  3  Tyr.  558.  (4)  60  R.  R.  740  (9  M.  «fc  W.  314). 
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and  then  trace  him  through  every  change  of  habitation  till  he  is 
served  with  the  writ?     No  such  necessity  can  be  imposed. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  cannot  be  said  here  that  there  was 
not  some  evidence  of  identity.  A  man  of  the  defendant's  name 
had  kept  money  at  the  branch  Bank ;  and  this  acceptance  is  proved 
to  be  his  writing.  Then  is  that  man  the  defendant  ?  That  it  is  a 
person  of  the  same  name  is  some  evidence  till  another  party  is 
pointed  out  who  might  have  been  the  acceptor.  In  Jones  v. 
Jones  (i)  the  same  proof  was  relied  upon ;  and  Lord  Abinger  said : 
"  The  argument  for  the  plaintiff  might  be  correct,  if  the  case  had 
not  introduced  the  existence  of  many  Hugh  Jones's  in  the  neigh- 
bourhood where  the  note  was  made."  It  appeared  that  the  name 
Hugh  Jones,  in  the  particular  part  of  Wales,  was  so  common  as 
hardly  to  be  a  name :  so  that  a  doubt  was  raised  on  the  evidence 
by  cross-examination.      That  is  not  so  here ;   and  therefore  the 

conclusion  must  be  different. 

Rule  discharged  (2). 

In  Seivell  v.  Evans ^ 
Fishy  on  May  11th,  was  about  to  show  cause;  but, 

Per  Curiam  : 

This  case  must  be  considered  as  disposed  of  by  the  decision  of 
the  Court  yesterday  in  Roden  v.  Ryde. 

Rtd^  discharged. 


1843. 
May  12,  17. 

[663] 


DOE  D.  TIMMIS  V.  STEELE  and  LIVERSAGE. 

(4  Q.  B.  663—668;  S.  0.  12  L.  J.  Q.  B.  272 ;  3  G.  &  D.  622.) 

A  tenant  in  fee  conveyed  lands  **  to  H.,  her  heirs  and  assigns,  to  hold  to 
H.  and  her  assigns  during  the  life  of  G."     G.  was  II.'s  heir-at-law  : 

Held  that,  after  H.*s  death,  G.  was  entitled  to  hold  for  his  life,  as  special 
occupant,  and  that  the  land  did  not  pass  to  H.'s  executors  (3)  by  the  words 
in  the  hahendam. 

Ejectment  for  lands  in  Cheshire. 

On  the  trial  before  Goltman,  J.,  at  the  Cheshire  Spring  Assizes, 
1842,  the  plaintiff  proved  that,  by  indenture  of  15th  September, 
1785,  Sir  Thomas  Broughton,  being  seised  in  fee  of  the  lands  in 


(1)  M.  &  W.  75. 

(2)  See  Simpaoti  v.  Dismore,  60  R.  R. 
663  (9  M.  &  W.  47). 


(3)  See  now  I^and  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  bs.  1  and  2. 
— A.  C. 
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question,  demised  them  to  ''  Hannah  Timmis,  her  heirs  and  assigns,       Dos  d. 
to  hold  to  the  said  Hannah  Timmis  and  her  assigns  for  and  during  ^^ 

the  natural  life  of  George  Timmis."  The  George  Timmis  named  Steele. 
in  the  indenture  was  the  lessor  of  the  plaintiff,  and  heir-at-law  to 
Hannah  Timmis,  who  was  dead.  The  counsel  for  the  defendants 
contended  that  the  effect  of  the  indenture  was  to  give  the  land  to 
the  executors  or  administrators  of  Hannah  Timmis.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff,  giving  leave  to  move 
for  a  verdict  for  the  defendants.  In  Easter  Term,  184*2,  Eram 
obtained  a  rule  nid  accordingly. 

JeriHs  in  this  vacation  (May  12th)  showed  cause : 

The  lessor  of  the  plaintiff  took  as  special  occupant,  by  reason  of 
the  *word  "  heirs."  The  authorities  are  distinct  on  the  effect  [  '664  ] 
of  the  word  "heirs:"  3  Bac.  Abr.  190,  Estate  for  Life  and 
Occupancy,  (B),  3  (i).  It  is  contended,  on  the  other  side,  that  the 
effect  of  this  word  is  cut  down  by  the  habendum.  The  cases  are 
collected  in  4  Cruise's  Digest,  title  XXXII.  Deed,  ch.  21  (2) :  and 
there,  (sect.  67,  p.  272)  this  rule  is  laid  down.  **  With  respect  to 
the  habendum  y  its  office  is  only  to  limit  the  certainty  of  the  estate 
granted ;  therefore  no  person  can  take  an  immediate  estate  by  the 
habendum  of  a  deed,  where  he  is  not  named  in  the  premises ;  for  it 
is  in  the  premises  of  a  deed  that  the  thing  is  really  granted."  And, 
at  sect.  76,  p.  273 :  '*  if  lands  are  given  in  the  premises  of  a  deed 
to  A.  and  his  heirs,  habendum  to  A.  for  life ;  the  habendum  is  void  ; 
because  it  is  utterly  repugnant  to,  and  irreconcileable  with  the 
premises : "  and  Throckmerton  v.  Tracy  (3)  is  cited.  In  Goodtitle 
d.  Dodwell  v.  Gibbs  (4)  land  was  conveyed  to  W.  in  fee,  habendum 
to  W.  in  fee  after  the  death  of  H. ;  and  it  was  held  that  W.  took 
an  immediate  fee,  and  that  the  habendum  could  not  so  cut  down 
the  grant  as  to  make  the  whole  a  conveyance  of  a  freehold  in  future. 
There  Abbott,  Ch.  J.,  in  delivering  the  judgment  of  the  Court,  relied 
upon  a  distinction  which  he  expressed  as  follows.  '*  If  no  estate  be 
mentioned  in  the  premises,  the  grantee  will  take  nothing  under 
that  part  of  the  deed,  except  by  implication  and  presumption  of 
law,  but  if  an  habendum  follow,  the  intention  of  the  parties  as  to 
the  estate  to  be  conveyed  will  be  found  in  the  habendum^  and,  con- 
sequently, no  implication  or  presumption  of  law  can  be  made,  and 

(1)  7th  ed.  ment. 

(2)  4th  ed.  (4)  29  B.  B.  366  (o  B.  &  C.  709). 

(3)  Plowd.  145^  152,  153,  in  argu- 
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other  hand,  if  an  estate  and  interest  be  mentioned  in  the  premises, 
the  intention  of  the  parties  is  shown,  and  the  deed  may  be  effectual 
without  any  habendum;  and  if  an  habendum  follow  which  is  repug- 
nant to  the  premises,  or  contrary  to  the  rules  of  law,  and  incapable 
of  a  construction  consistent  with  either,  the  Imbendnm  shall  be 
rejected,  and  the  deed  stand  good  upon  the  premises.*' 

Evans  and  E.  V,  WiUiams,  contra  : 

Where  the  habendum  is  repugnant  to  the  premises  it  is  void: 
but,  where  it  merely  qualifies,  there  it  will  take  effect.  "  The  office 
of  the  premises  of  the  deed  is  twofold :  first,  rightly  to  name  the 
.  feoffor  and  the  feoffee ;  and  secondly,  to  comprehend  the  certainty 
of  the  lands  or  tenements  to  be  conveyed  by  the  feoffment,  either 
by  express  words,  or  which  may  by  reference  be  reduced  to  a 
certainty  ;  for  cerium  est  quod  certum  reddi  jyotest.  The  habendum 
hath  also  two  parts,  viz.  first,  to  name  again  the  feoffee ;  and 
secondly,  to  limit  the  certainty  of  the  estate :  "  Co.  Litt.  6  a.  In 
the  position  cited  from  Plowden  by  Cruise  the  habendum  was  con- 
tradictory to  the  premises,  because  no  man  can  be  heir  to  a  living 
person.  But  here  the  word  "heirs"  is  not  a  word  of  descent;  it 
merely  describes  a  special  occupant.  In  Doe  d.  Blake  v.  Luxton  (i) 
Lord  Kbnyon  said  that,  if  an  estate  pur  autre  vie  "  be  given  to  A. 
and  the  heirs  of  his  body,  the  heirs  of  the  body  will  take  as  special 
occupants,  if  no  disposition  be  made  of  it  by  the  first  taker  :  but  it 
[  *<>66  ]  is  absolutely  in  his  power  to  make  what  disposition  of  it  he  ^pleases/* 
The  estate  here  is  for  the  life  of  George  Timmis  only ;  the  word 
''heir,''  in  the  conveyance  of  such  an  estate,  has  therefore  no 
necessary  repugnance  to  .the  limitation  in  the  habendum, 

(Patteson,  J. :  May  not  you  reject  as  much  of  the  habendum  as 
is  repugnant,  and  retain  the  rest?  The  position  cited  from  Plowden 
seems  to  go  to  that.) 

In  P'dsworth  v.  Pyet  (2)  land  was  conveyed  to  P.  and  his  heirs, 
habendum  to  P.  and  his  heirs  for  three  lives ;  and  it  was  held  that 
P.  and  his  heirs  took  for  the  three  lives  only. 

(Patteson,  J. :  If  a  man  give  land  to  me  and  my  heirs,  habendum 
to  me  and  the  heirs  of  my  body,  there  is  no  repugnancy,  because 
(1)  6  T.  R.  289,  292.  (2)  2  (Thomas)  Jones,  4. 
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used  :  but  you  want  to  strike  the  word  out.) 


That  may  be  done  where  it  is  not  a  word  of  limitation.  But  it  is 
not  generally  true  that  words  in  the  premise*b  cannot  be  rejected. 
In  Spyre  v.  Topham  (i)  one  Thickston,  being  seised  m  fee,  leased 
by  bargain  and  sale  for  a  year  to  Bass,  and,  the  next  day,  by 
release  describing  Bass  as  a  person  named  in  trust  for  Topham, 
released  to  Topham  in  fee,  describing  the  premises  as  in  Topham's 
possession  by  virtue  of  a  bargain  and  sale  of  the  day  before,  hahen- 
ilum  to  Bass  in  fee  to  the  use  of  such  person  as  Topham  should 
appoint ;  and  it  was  held  that  Bass  took  in  fee,  by  virtue  of  the 
hahenduvi  in  the  release,  and  that  the  grant  to  Topham  in  the 
premises  might  be  rejected. 

Ciir.  adv,  wit. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  is,  what  effect  ought  to  be  *given  to       [  *6fi7  ] 
the  habendum  in  an  indenture  of  lease.   The  words  are:  Sir  Thomas 
Broughton  demises,  &c.,  "  to  Hannah  Timmis,  her  heirs  and  assigns, 
to  hold  to  the  said  Hannah  Timmis  and  her  assigns  for  and  during 
the  natural  life  of  George  Timmis."  ^ 

It  is  clear  that  the  habendum  cannot  be  rejected  altogether :  for 
the  effect  of  that  would  be  to  give  an  estate  in  fee  to  Hannah  Timmis, 
whereas  the  estate  intended  to  be  given  to  her  is  for  the  life  of 
George  Timmis ;  and,  the  proper  office  of  the  habendum  being  to 
limit,  explain  or  qualify  the  words  in  the  premises,  provided  it  be 
not  contradictory  or  repugnant  to  them,  no  doubt  can  be  enter- 
tained but  that  the  words'  '*for  and  during  the  natural  life  of 
George  Timmis  "  must  be  allowed  to  limit  the  duration  of  the 
estate  and  to  explain  and  qualify  the  meaning  of  the  word  "  heirs  " 
in  the  premises,  so  as  to  make  the  person  designated  by  that  word 
take  as  special  occupant,  and  not  as  heir  by  descent. 

But  the  question  arises  upon  the  other  words  in  the  habendum, 
namely,  **to  Hannah  Timmis  and  her  assigns."  Under  these 
words,  there  would  be  no  special  occupant,  but  the  estate  on  the 
death  of  Hannah  Timmis  would  be  personal  assets  by  virtue  of  the 
statutes  29  Car.  II.  c.  3,  s.  12,  and  14  Geo.  II.  c.  20,  s.  9.  Whereas, 
under  the  words  in  the  premises  "  to  Hannah  Timmis  her  heirs 
and  assigns,"  there  is  a  special  occupant,  namely  her  heir.  The 
(1)  6E.  R.  539  (3  Bast,  115). 
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words  of  the  habendum  are  therefore  manifestly  contradictory  and 
repugnant  to  the  words  in  the  premises,  and  must,  according  to  the 
general  rule  of  construction  in  such  cases,  be  disregarded. 

The  only  case  cited  on  the  side  of  the  defendants  was  *that  of 
Spyvev.  Top]ia7n{i),  in  which  the  words  in  the  premises  were,  to 
"J.  Topham"  and  "his  heirs  and  assigns,"  and  those  in  the 
habenduj7i,  to  "  G-  Bass,"  "  his  heirs  and  assigns ; "  the  deed 
was  a  release ;  and  the  lease  for  a  year  was  to  G.  Bass.  In  the 
release,  Bass  was  described  as  a  trustee  for  Topham.  The  words 
"  J.  Topham  "  in  the  premises  were  obviously  a  clerical  error.  If 
effect  had  been  given  to  them,  nothing  could  have  passed  to  any  one 
by  the  release,  and  the  whole  object  of  the  parties  would  have  been 
defeated.  The  Court  therefore  read  the  release  as  if  the  words  in 
the  premises  had  been  **  G.  Bass."  The  case  was  determined  on 
the  peculiar  circumstances  of  it,  and  is  no  rule  for  any  case  not 
precisely  like  it. 

We  are  clearly  of  opinion  that  the  rule  for  a  nonsuit  must  be 

discharged. 

Rtde  discharged. 


1843. 
May  2,  17. 

[  687] 


WILLOUGHBY,   Clerk   v.   Sir  HENRY 
WILLOUGHBY,  Baronet'(2).  • 

(4  Q.  B.  687—706;  S.  C.  12  L.  J.  Q.  B.  281.) 

By  an  Act  (6  &  7  Will.  IV.  c.  16,  private),  for  dividing  and  aHottin*; 
commons  and  wastes  in  a  parish,  the  rector's  tithes,  and  some  detached 
portions  of  the  glebe,  were  commuted  for  a  rent-charge,  on  the  principle 
of  a  com  rent :  and  an  arbitrator  was  empowered  to  declare  the  amount  by 
award.  The  rent-charge  was  to  be  charged  on  the  lands  of  W.,  situate  in 
the  parish,  in  exoneration  of  the  lands  of  all  other  proprietors  therein  :  and 
the  Act  declared  that  it  should  be  lawful  for  the  arbitrator,  by  his  award, 
to  divide  the  rent- charge  into  so  many  portions  as  he  should  think  fit,  and 
to  charge  each  portion  on  a  separate  part  of  W.'s  lands,  in  order  that  each 
might  be  subject  only  to  the  portion  charged  thereon.  Provision  was 
made  for  revising  the  amount  of  rent-charge  periodically  at  the  end  of  seven 
years,  at  the  instance  of  the  rector  or  of  W.,  his  heirs  or  assigns,  owners 
for  the  time  being  of  the  lands  to  be  charged. 

Held,  that  the  arbitrator  was  not  bound  to  particularize  in  his  award  th«» 
lands  on  which  the  i*eut-charge  was  imposed ;  but  that  an  award  charging 
it  in  one  entire  sum  on  **  all  and  evoi'y  the  lands  and  grounds  of  "  W., 
situate  in  the  said  parish,  was  sufficient. 

The  Act  provided  that,  so  often  as  the  rent-charge  should  be  three 
months  in  arroar,  the  rector,  his  executors,  &c.,  should  have  *'such  and 

(1)  3  East,  116.  8  U.  B.  368,  42  L.  J.  Q.  B.  237;  and 

(2)  Distinguished  in  Christiv  v.  Whitakcr  v.  Fttrhts  (1875)  L.  R.  10  C.  P. 
narker  (1884)  53  L.  J.  Q.  B.  537,  543.  583,  584,  44  L.  J.  C.  P.  332  (affd.  1 
Cf.   Thomas  v.  Sylvester  (1873)  L.   B.  C.  P.  Div.  51).— A.  C. 
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the  like  powers  and  remedies  for  recoyering  the  same,  together  with  all 
expenses  mcident  to  the  recovery  thereof,  as  by  the  common  law  or  statute 
are  given  to  the  landlords  for  the  recover5''  of  rent  when  in  arrear."  The 
Act  gave  compensation  to  W.,  by  allotments  of  land,  for  the  burden  which 
his  lands  would  suffer  by  the  rent- charge. 

Held,  that  the  Act  did  not  point  out  W.  as  the  person  by  whom  the  rent- 
charge  was  to  be  paid. 

Qtt'cn-e,  whether  the  statute  gave  a  remedy  by  action  against  any  person. 
But  held  that,  if  any  such  action  lay,  it  could  be  only  against  an  occupier 
of  the  lands  charged. 

Debt.  The  declaration  stated  that  heretofore,  and  during  all  the 
time  hereinafter  mentioned,  plaintiff  was,  and  still  is,  rector  of  the 
rectory  of  the  parish  of  Marsh  Baldon,  in  the  county  of  Oxford. 
That,  before  the  making  of  the  award  after  mentioned,  by  an  Act 
of  Parliament  made  &c.  (6  *&  7  Will.  IV.  c.  16,  private  (i) ),  *'*  for 
dividing,  allotting,  and  laying  in  severalty  lands  in  the  parishes  of 
Marsh  Baldon  and  Toot  Baldon  in  the  county  of  Oxford,"  after 
reciting  &c.,  it  was  enacted  &c.  The  declaration  then  stated  the 
following  clauses  (2) : 

Sect.  80.     **  And  whereas  a  portion  of  the  glebe  lands  of  Marsh 

said  parishes:  it  then  refers  to  the 
general  Inclosure  Acts,  41  Geo.  III. 
(U.  K.)  c.  109,  and  1  &  2  Geo.  IV. 
c.  23,  and  i-ecites,  further,  that  the 
lands  in  the  said  open  and  common 
fields  lie  intennixed  &c.  so  as  to  render 
the  cultivation  inconvenient,  and  it 
would  be  advantageous  to  the  pro- 
prietors if  the  parishes  were  separated, 
and  the  said  open  and  common  fields 
and  other  commonable  and  waste  lands 
and  lot  meadows  divided,  allotted,  &c., 
among  the  several  proprietors  accoi-d- 
ing  to  their  respective  rights  &c.,  and 
exchanges  made  &c.,  and  if  all  the 
lands,  as  well  open  as  inclosed,  within 
the  said  parishes,  were  exonerated 
from  tithes.  The  clause  then  appoints 
a  Commissioner  for  dividing,  allotting, 
&c.,  the  said  open  and  common  fields 
and  other  commonable  and  waste 
lands  and  lot  meadows,  and  for  cany- 
ing  this  Act  into  execution. 

(2)  The  enactments  most  material  to 
the  points  reported  are  here  stated  in 
the  words  of  the  Act  itself,  which,  by 
the  subsequent  pleadings,  was  put 
upon  the  record.  Some  sections 
mentioned  in  the  declaration  are 
omitted,  as  not  important  here. 


WlL- 

LOUOHBY 

<r, 

WlL- 

LOUGH  BY. 


(1)  The  preamble  (sect.  1)  of  the 
Act  recites  that  there  are,  in  the 
parishes  of  Marsh  Baldon  and  Toot 
Baldon,  divers  open  and  common 
fields,  and  other  commonable  and 
wa£ite  lands  and  lot  meadows;  that 
Sir  H.  Willoughby,  Bart.,  claims  to  be 
lord  of  the  manor  of  Marsh  Baldon, 
and  as  such  to  be  entitled  to  the  right 
of  soil  of  the  waste  lands  within  the 
said  parish  of  Marsh  Baldon ;  and  that 
the  Provost  and  Scholars  of  Queen's 
College,  Oxford,  claim  the  same  right 
of  soil  in  Toot  Baldon,  as  lords  of 
certain  manors  in  that  parish;  that 
Sir  H.  Willoughby  is  patron  of  the 
rectory  of  Marsh  Baldon,  and  the 
Ecv.  Hugh  Pollard  Willoughby  (the 
plaintiff)  rector  of  the  said  rectory, 
and  as  such  entitled  to  certain  glebe 
lauds,  and  to  certain  tithes  of  some  of 
the  lands  in  that  parish ;  and  that  Sir 
♦II.  W.  is  entitled  to  certain  tithes  of 
some  of  the  said  lauds  in  the  same 
parish,  and  also  to  the  great  and  small 
tithes  of  all  the  said  lands  in  the 
parish  of  Toot  Baldon;  and  that  Sir 
II.  Willoughby,  the  Provost  &c.  of 
Queen's  College,  and  others,  are 
owners  and  proprietors  of  all  other  the 
lands,  open  and  inclosed,  within  the 


[  ♦688  ] 
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Baldon  is  dispersed  over  the  common  fields  of  the  parishes  of  Marsh 
Baldon  and  Toot  Baldon,  and  some  of  the  lands  in  the  parish  of 
Marsh  Baldon  yield  great  and  small  tithes  to  the  rector  of  Marsh 
Baldon,  and  some  of  the  lands  in  the  same  parish  yield  small  tithes 
to  the  said  rector :  and  whereas  it  is  expedient  to  commute  the  said 
portion  of  the  glebe  lands,  and  also  the  said  tithes,  for  a  rent-charge 
on  the  principle  of  a  corn  rent,  to  be  charged  exclusively  on  the 
lands  and  grounds  of  the  said  Sir  Henry  Willoughby,  in  the  parish 
of  Marsh  Baldon,  in  exoneration  of  the  lands  and  grounds  of  all  other 
proprietors  in  the  said  parish ;  be  it  therefore  enacted,  that  Edmond 
Gibson  Atherley,  Esquire,  of  Gray's  *Inn,  barrister- at-law,  be  and 
he  is  hereby  authorized  and  empowered  to  declare,  by  an  award 
under  his  hand  and  seal,  within  six  calendar  months  after  the 
passing  of  this  Act  (and  which  award  shall  be  final  and  conclusive 
on  all  parties),  the  annual  amount  of  rent-charge  on  the  principle 
of  a  corn  rent,  to  be  paid  to  the  rector  of  Marsh  Baldon  and  his 
successors,  for  ever,  in  lieu  of  all  tithes,  compositions,  and  moduses, 
issuing  and  payable  from  or  in  respect  of  all  and  every  the  lands 
and  grounds  in  the  parish  of  Marsh  Baldon,  and  also  in  lieu  of  that 
portion  of  the  glebe  lands  of  the  said  rector  of  Marsh  Baldon,  which 
lies  dispersed  over  the  common  fields  of  the  parishes  of  Marsh 
Baldon  and  Toot  Baldon,  and  also  in  lieu  of  all  common  rights 
belonging  thereto,  and  to  all  other  the  glebe  lands  of  the  said  rector 
of  Marsh  Baldon." 

Sect.  31  enacts :  "  That  the  said  rent-charge  shall  be,  and  the 
same  is  hereby  charged  on  the  lands  and  grounds  of  the  said  Sir 
Henry  Willoughby,  situate  in  the  parish  of  Marsh  Baldon,  in 
exoneration  of  the  lands  and  grounds  of  all  other  proprietors  of 
lands  and  hereditaments  in  the  said  parish  of  Marsh  Baldon." 

Sect.  34  enacts:  ''That  it  shall  be  lawful  for  the  said  E.  G. 
Atherley,  by  his  said  award,  to  divide  and  apportion  the  said  rent- 
charge  into  so  many  parts  or  portions  as  he  shall  think  fit,  and  to 
charge  each  such  part  or  portion  on  a  separate  and  distinct  part  of 
the  lands  and  grounds  of  the  said  Sir  H.  W.,  in  the  said  parish  of 
Marsh  Baldon,  in  order  and  to  the  intent  that  each  such  separate 
and  distinct  part  of  the  said  lands  and  grounds  may  be  subject  only 
to  that  part  or  portion  of  the  said  rent-charge  which  shall  be  so 
charged  thereon,  and  to  no  further  or  greater  part  thereof." 

Sect.  35  enacts:  ''That  the  said  rent-charge  shall  be  paid  and 
payable  by  even  and  equal  half-yearly  payments ;  that  is  to  say,  on 
the  6th  day  of  April  and  the  11th  day  of  October  for  ever,  free  and 
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clear  of  and  from  all  rates,  dues,  and  assessments  whatsoever,  except 
land  tax,  the  first  payment  thereof,  or  a  proportionate  part  thereof, 
to  commence  on  such  of  the  said  days  as  the  said  E.  G.  Atherley 
shall,  by  his  said  award,  direct;  and  when  and  so  often  as  the 
rector  of  the  said  parish  of  Marsh  Baldon  shall,  by  death  or  other- 
wise, cease  to  be  the  rector  of  the  said  parish,  his  executors  or 
administrators,  or  he  himself,  if  living,  shall  have  or  be  entitled  to 
a  proportionate  part  of  the  said  rent-charge  in  respect  of  such 
portion  of  the  current  half-year  as  shall  have  elapsed  at  the  time 
he  shall  so  cease  to  be  the  rector  of  the  said  parish  of  Marsh  Baldon ; 
and  when  and  so  often  as  the  said  rent-charge,  or  any  part  thereof, 
or  such  proportionate  part  as  aforesaid,  or  any  part  thereof,  shall 
be  behind  and  unpaid  by  the  space  of  three  calendar  months  next 
after  the  same  shall  become  due  and  payable,  to  the  rector  for  the 
time  being  of  the  said  parish  of  Marsh  Baldon,  his  executors  or 
administrators  (i),  shall  have  such  and  the  like  powers  and  remedies 
for  recovering  the  same,  together  with  all  expenses  incident  to  the 
recovery  thereof,  as  by  the  common  law  or  statute  are  given  to 
landlords  for  the  recovery  of  rent  when  in  arrear ;  but  nevertheless, 
no  part  of  the  lands  or  grounds  to  be  charged  with  the  said  rent- 
charge  shall  be  subject  or  liable  to  the  payment  of  any  further  or 
greater  part  thereof  than  such  part  or  portion  thereof  as  by  the  said 
award  shall  be  so  fixed  or  charged  thereon  as  aforesaid." 

Sect.  89  provides  for  the  substitution  of  another  *referee,  in  case 
Mr.  Atherley  should  die,  or  neglect  or  refuse  to  act,  or  become 
incapable  of  acting.  . 

The  declaration  further  alleged  that  "  the  said  E.  G.  Atherley 
neglected  to  act  in  the  matters  so  submitted  to  him  as  aforesaid, 
and  did  not  declare  by  award  under  his  hand  and  seal,  within  six 
calendar  months  next  after  the  passing  of  the  said  Act,  the  annual 
amount  of  rent-charge  to  be  paid  to  the  rector  of  Marsh  Baldon  and 
his  successors,  according  to  the  provisions  of"  the  said  Act,  ''but 
neglected  so  to  do  for  the  said  space  of  six  calendar  months  next 
after  the  passing  of  the  said  Act;'*  that  another  referee,  John 
Maurice  Herbert,  Esquire,  was  substituted,  and  made  and  published 
his  award,  whereby,  after  certain  recitals  and  findings  (which  it  is 
not  material  to  set  out),  he  awarded  to  the  plaintiff,  rector  as  afore- 
said, and  his  successors  for  ever,  in  lieu  of  all  tithes,  composition^^ 
and  moduses  belonging  and  payable  to  him  the  said  rector,  and 
issuing  and  payable  from  or  in  respect  of  all  and  every  the  lands 

(1)  Sic. 
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and  grounds  which,  at  the  time  of  the  passing  of  the  said  Act,  were 
in  the  parish  of  Marsh  Baldon,  and  in  lieu  of  that  portion  of  the 
glebe  which  lay  dispersed  over  the  common  fields  of  the  two 
parishes,  and  of  all  common  rights  belonging  thereto  and  to  all 
other  the  glebe  lands  of  the  said  rector,  i&c,  "  a  clear  yearly  rent- 
charge  of  2862.  0«.  9d,y  the  same  to  be  paid  and  payable  by  even 
and  equal  half-yearly  payments  of  118Z.  Oa.  4^d.  each,  on  the  6th 
day  of  April  and  the  11th  day  of  October  in  each  and  every  year  for 
ever,  free  and  clear  of  and  from  all  rates,  dues,"  &c.,  except  laud 
tax.  The  value  of  the  rent-charge  was  then  estimated  according  to 
the  prices  of  wheat  and  barley ;  and  the  referee  further  awarded 
"  that  the  said  yearly  rent-charge  of  236Z.  0«.  9rf.  should  be,  and 
*the  same  was  thereby,  charged  in  one  entire  sum  on  all  and  every 
the  lands  and  grounds  of  the  defendant  situate  in  the  said  parish  of 
Marsh  Baldon ;  "  the  first  half-yearly  payment  to  commence  on  the 
6th  of  April  then  next.  The  declaration  then  alleged  "that  the 
said  lands  and  grounds  upon  which  the  said  rent-charge  was  so 
charged  as  aforesaid  were,  at  the  time  of  the  passing  of  the  said 
Act  of  Parliament,  and  from  thence  until  and  at  the  time  of  the 
commencement  of  this  suit,  the  lands  and  grounds  of  the 
defendant ; "  that  two  half-yearly  payments  of  the  rent-charge 
became  due ;  and  that  defendant  did  not  pay,  &c. 

The  defendant  set  out  the  whole  of  the  private  Act,  and  prayed 
that  it  might  be  enrolled  in  the  records  of  the  Court ;  which  was 
done.  The  following  clauses,  not  stated  in  the  declaration,  were 
referred  to  in  the  argument. 

The  preamble  is  stated,  p.  461,  note,  ante.  Sect.  28  provides  for 
the  setting  out  of  allotments  to  the  lords  of  the  manors,  equal  to 
one  sixteenth  part  in  value  of  the  commons  and  wastes  in  each 
manor  respectively,  in  compensation,  exclusively,  for  their  respective 
interests,  in  the  soil  of  such  commons  and  wastes. 

Sect.  36  enacts :  **  That  at  the  expiration  of  seven  years  from  the 
passing  of  this  Act,  and  in  like  manner  at  the  expiration  of  any 
other  period  of  seven  years,  but  not  at  any  intervening  period,  the 
said  rector  of  Marsh  Baldon  and  his  successors,  or  the  said  Sir  H. 
Willoughby,  his  heirs  or  assigns,  owners  and  proprietors  for  the 
time  being  of  the  lands  and  grounds  to  be  charged  with  the  said 
rent-charge,  may  make  application  in  writing  for  a  reversion  of  the 
amount  of  the  said  rent-charge  at  the  first  Quarter  Sessions  for  the 
county  of  Oxford  after  *the  expiration  of  any  such  period  of  seven 
years ;  and  the  justices  in  Quarter  Sessions  assembled,  or  the  major 
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part  of  them,  may  order  and  direct  the  amount  of  the  said  rent- 
charge  to  be  increased  or  diminished  on  the  several  lands  and 
grounds  of  the  said  Sir  H.  Willoughby,  in  the  parish  of  Marsh 
Baldon,  accordingly,  as  the  average  prices  of  wheat  and  barley  in 
the  market  of  the  city  of  Oxford  have  increased  or  diminished  during 
the  preceding  period  of  seven  years,  and  according  to  the  apportion- 
ment of  the  rent-charge  on  the  several  lands  and  grounds  of  the 
said  Sir  H.  W. :  '*  every  rent-charge  so  settled  to  continue  until  a 
new  revision  shall  have  been  made  in  manner  aforesaid,  &c. 

Sect.  41  requires  the  Commissioner  (appointed  by  sect.  1)  to  set 
out  and  allot  to  Sir  H.  Willoughby  such  part  of  the  lands  to  be 
divided  and  allotted  under  the  Act,  situate  in  Marsh  Baldon,  as 
shall  in  his  judgment  be  an  equivalent  for  the  glebe  lands  of  the 
rectory  lying  dispersed  in  the  common  fields  of  Marsh  and  Toot 
Baldon,  and  for  the  rights  of  common,  appertaining  to  the  glebe,  in 
the  lands  to  be  divided  and  allotted.  Sect.  42  directs  the  Com- 
missioner to  allot  to  Sir  H.  Willoughby,  in  lieu  of  tithes  issuing 
out  of  the  lands  to  be  divided  and  allotted,  and  out  of  the  home- 
steads &c.  and  other  ancient  inclosures  in  Marsh  Baldon  and  Toot 
Baldon,  except  the  lands  of  Sir  H.  Willoughby,  and  the  glebe  lands 
of  the  rectory  of  Marsh  Baldon,  such  parcels  &c.  of  the  lands  &c. 
to  be  divided  and  allotted  under  the  Act  as  will  contain  or  be  equal 
to  &c.  (stating  the  proportions) ;  such  allotments  to  be  taken  from 
and  out  of  the  shares  of  the  lands  to  be  divided  and  allotted, 
belonging  to  the  parties  whose  lands  shall  be  exonerated  from 
tithe,  or  from  or  out  of  the  lands  to  be  allotted  to  ''^them  respec- 
tively in  lieu  of  their  rights  in  the  lands  to  be  divided  under 
the  Act. 

Sect.  53  enacts :  '*  That  when  and  so  soon  as  the  said  Commissioner 
shall  have  ascertained  the  respective  rights  and  interests  of  the 
said  proprietors  in  the  lands  to  be  divided  and  allotted  by  virtue 
of  this  Act,  and  also  the  respective  shares  and  proportions  by  him 
proposed  to  be  allotted  to  such  proprietors  respectively  in  lieu 
thereof,  the  said  Commissioner  shall  hold  a  sitting  at  some  con- 
venient time  and  place,  when  and  where  the  proprietors  may  be 
informed  of  such  allotments,  and  see  the  same  set  out  and  delineated 
uiK>n  a  map  or  plan  to  be  produced  for  their  inspection ; "  and,  if 
any  proprietor,  on  inspection,  shall  be  dissatisfied  with  the  pro- 
posed allotments,  the  Commissioner  shall  receive  complaints  &c., 
and  determine  the  same  &c. 

Sect.  69  enacts  that  the  awards  to  be  made  by  E.  G.  Atherley, 
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or  his  snccesBor,  respectively,  shall,  '^  together  with  such  maps  and 
plans  and  references  thereto  as  the  said  Commissioner  shall  think 
proper  to  annex  to  his  award  (which  maps  or  plans  and  reference 
shall  be  deemed  part  thereof),"  be  delivered  to  the  clerk  of  the 
peace,  who  is  required  to  keep  them  among  the  records  of  the 
county,  so  that  recourse  may  be  had  thereto  by  any  person 
interested  &c. :  such  awards  (and  such  copies  thereof  as  this  clause 
specifies)  to  be  evidence  of  the  matters  therein  contained,  &c. 

Defendant  pleaded,  fourthly,  as  follows. 

"That  the  said  lands  and  grounds,  upon  which  the  said  rent- 
charge  was  so  charged  as  aforesaid,  before  and  at  the  times  when 
the  said  half-yearly  payments  and  each  of  them  became  due,  as  in 
the  declaration  mentioned,  and  from  thence,  to  wit  hitherto,  were 
and  have  been  and  are  in  the  possession  and  occupation  of  divers 
^persons  other  than  and  different  from  the  defendant ;  without 
this,  that  the  defendant  was  possessed  of  the  said  lands  and 
grounds,  or  any  or  either  of  them,  or  any  part  thereof,  at  the 
times  when  the  said  half-yearly  payments,  or  any  of  them,  became 
due,  and  from  thence  to  the  commencement  of  this  suit,  or  any 
portion  of  such  time  or  times,  in  manner  and  form  "  &c.  Conclusion 
to  the  country. 

Demurrer,  assigning  for  causes:  "That  the  issue  tendered  by 
that  plea  is  immaterial :  that  the  defendant  has  thereby  traversed 
matter  not  alleged  in  or  necessarily  to  be  implied  from  the  declara- 
tion ;  that  the  defendant  admits  by  his  plea  that,  at  the  times  the 
payments  became  due,  the  lands  and  grounds  upon  which  the  rent- 
charge  was  charged  were  the  lands  and  grounds  of  the  defendant ; 
and,  if  the  traverse  was  intended  to  be  a  denial  of  that  allegation, 
then  that  allegation  should  have  been  traversed  in  the  words 
thereof.  That  the  plea  improperly  concludes  to  the  country, 
instead  of  with  a  verification." 

Joinder  in  demurrer. 

The  plaintiff  stated  as  his  points  for  argument  those  assigned 
as  causes  of  demurrer.  The  points  for  argument  stated  by  the 
defendant  were :  "  That  the  objections  taken  to  the  fourth  plea  are 
not  valid  ;  that  it  traverses  what  is  impliedly  stated  in  the  declara- 
tion; and  that,  if  possession  is  not  so  stated,  the  declaration  is 
bad,  and  the  action  will  not  lie.  Also  that  there  is  no  remedy  by 
action  of  debt  on  the  award ;  and  that  the  award  is  bad  in  conse- 
quence of  not  particularizing  the  lands  and  grounds  on  which  the 
rent-charge  is  charged." 
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The  demurrer  was  argued  last  Term  (i). 

Hii^h  Hilly  for  the  plain tiflf : 

The  real  questions  are:  1.  Whether  debt  lies  for  the  arrears  of 
this  rent-charge;  2.  If  so,  whether  it  lies  against  an  owner,  not 
being  occupier ;  8.  Whether  the  award  is  bad  because  it  does  not 
particularize  the  lands  on  which  the  rent-charge  is  to  be  imposed, 
bat  charges  it  in  one  entire  sum  on  all  the  lands  of  the  defendant 
in  Marsh  Baldon.  1.  Sect.  35  of  the  private  Act  gives  "such  and 
the  like  powers  and  remedies  for  recovering"  arrears  "  as  by  the 
common  law  or  statute  are  given  to  landlords  for  the  recovery  of 
rent  when  in  arrear."  The  action  of  debt  is  such  a  remedy.  It 
may  be  said  that  this  charge  is  in  the  nature  of  a  freehold  rent,  for 
which,  at  common  law,  a  personal  action  would  not  lie  while  the 
estate  of  freehold  continued.  But  this  difficulty  no  longer  exists 
since  stat.  8  Ann.  c.  14,  s.  4,  which  empowers  "any  person  or 
persons,  having  any  rent  in  arrear  or  due  upon  any  lease  or  demise 
for  life  or  lives,  to  bring  an  action  or  actions  of  debt  for  such 
arrears  of  rent,  in  the  same  manner  as  they  might  have  done,  in 
case  such  rent  were  due  and  reserved  upon  a  lease  for  years.*'  It 
may  be  contended  that  the  remedy  by  such  action  must  be  founded 
on  contract :  but  that  is  not  universally  so,  as,  for  example,  where 
the  right  to  the  action  of  debt  is  founded  on  privity  of  estate,  and 
in  other  instances  referred  to  in  Com.  Dig.  Debt  (A  1),  (A  9).  Under 
the  latter  head  it  is  stated  that  "  debt  lies  upon  any  statute,  which 
gives  advantage  to  another,  for  the  recovery  of  it:  as,  upon  the 
stat.  32  Hen.  VIII.  c.  1,  for  money  devised  to  be  paid  out  of  land :  " 
and  an  Anonymous  (2)  case  in  6  Mod.  is  cited.  Holt,  Ch.  J.,  there 
said  that,  "  wherever  a  statute  *enacts  anything,  or  prohibits  any- 
thing, for  the  advantage  of  any  person,  that  person  shall  have 
remedy  to  recover  the  advantage  given  him,  or  to  have  satis- 
faction for  the  injury  done  him  contrary  to  law  by  the  same 
statute  ; "  "  and  the  action  "  (of  debt,  where  money  is  devised  out 
of  lands)  "  must  be  against  the  terre-tenant.'*  The  law  there  laid 
down  is  recognized  in  Webb  v.  Jigg8{s),  Hopkins  v.  Mayor,  dc.  of 
Stcansea{4),  and  Mayor,  dc.  of  Sivansea  v.  Hopkins  (in  error)  (5). 
Full  effect  ought  to  be  given  to  the  words  of  the  private  Act,  **  such 

(1)  May  2nd.    Before  Lord Denman,      119). 


Ch.  J.,  Patteson  and  Williams,  J  J. 

(2)  6  Mod.  26 ;  S,  C.  2  Salk.  415,  as 
Eiver  V.  Jones, 

(3)  16  B.  B.  408  (4  M.  &  S.  113, 


(4)  51  R.  R.  739  (4  M.  &  W.  621, 
640). 

(5)  58  B.  R.  893  (8  M.  &  W.  901). 
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and  the  like  powers  and  remedies."     The  Tithe  Commatatipn  Act, 
6  &  7  Will.  IV.  c.  71,  a  statute  in  pari  materiel,  passed  in  the  same 
session  of  Parliament,  gives  powers  (ss.  67,  81)  for  enforcing  the 
rent-charge  there  imposed,  but  expressly  provides,  in  s.  67,  that 
nothing  therein  contained  ''shall  be  taken  to  render  any  person 
whomsoever  personally  liable  to  the  payment  of  any  such  rent- 
charge  ; "  a  strong  argument  to  show  that,  in  the  present  Act, 
where  no  such  proviso  appears,  the  same  restriction  was  not  con- 
templated.    2.  As  to  the  person  against  whom  this  action  lies,  the 
only  case  which  has  been  found  at  all  resembling  the  ^present  is 
Newling  v.  Pearse^i).     The  judgment  of  Bayley,  J.  (2)  there  is  in 
favour  of  the  present  action.     The  situation  of  parties  here  is  as  if 
the  rector  had  granted  a  lease  of  tithes  to  ^.n  owner  of  the  lands 
held  by  Sir  H.  Willoughby.      The  word  "terre-tenant"  in   the 
dictum  of  Holt,   Ch.   J.,   before  cited,  does  not  mean  a  mere 
occupier.     Braithwaite  v.  »SAinnf»r (3)  illustrates  this  subject;  and 
the  judgments  there  delivered  *tend  to  show  the  liability  of  an 
owner  as  such.      **By  tenants,  tenentes,  generally  is  meant  the 
owners  of  the  fee  simple,  and  by  occupiers,  those  who  come  in 
under  them;"  note  (9)  to  Jeffreson  v.   Morton^^),  citing  Fitzh. 
N.  B.  297  (127  B).     Debt  lies  upon  a  contract  in  law  as  well  as  in 
deed,  1  Com.  Dig.  Debt  (A  1) ;  and  here  a  statutable  contract  is 
created  between  the  rector  and  the  landowner.     The  provisions  of 
the  private  Act  point  out  Sir  H.  Willoughby  as  the  person  who  was 
intended  to  be  and  ought  to  be  liable.      Sect.  31  names  him  as  the 
party  whose  lands  are  to  be  charged ;  and  sect.  42  gives  him  an 
equivalent.     The  declaration  alleges  that  the  lands  charged  were 
"the  lands  and  grounds  of  the  defendant:"  and,  if  an  owner  is 
liable  as  such,  the  plea  that  he  was  not  in  possession  tenders  an 
immaterial  issue.    3.  The  arbitrator  was  not  obliged  to  particularize 
the  lands  and  grounds  subject  to  the  rent-charge.     Sect.  34  enacts 
only  **  that  it  shall  be  lawful "  for  him  to  apportion  the  rent-charge 
and  lay  it  on  distinct  parcels.     There  are  no  compulsory  expres- 
sions;   and  the  words  "it  shall  be  lawful"  are  imperative  only 
where  public  duty  requires  the  thing  to  be  done:  Rex  v.  Corw- 
inissioners  of  the   Flockwohl   Enclosure  (5),  Rc(f.  v.  St.  Sariour's, 
South  war  k  {a). 


(1)  1  B.  &  C.  437. 

(2)  He  read  the  judgment,  pp.  441, 
442,  from  **I  think  this  is"  to 
'*  unoccupied." 


(3)  5  M.  &  W.  313. 

(4)  2  Wms.  Saund.  9  e  (6th  ed.). 

(5)  2  Chitt  Bep.  251. 

(6)  7  Ad.  &  El.  925. 


VOL.  liXII. 


1848.     Q.  B.     4  Q.  B.  698—700. 


469 


*     Coivling,  contra  : 

First,  the  award  is  bad,  because  the  arbitrator  has  not  specified 
the  lands' which  are  to  be  pharged.  If  the  owner  wished  to  sell 
part  of  his  estate,  he  could  not  say  whether  the  rent-charge  was 
issuing  out  of  that  or  any  other  portion.  The  rector  does  not  know 
where  to  distrain.  The  discretionary  power  of  *the  referee  is,  on 
this  point,  no  answer.  The  statute  is  in  the  nature  of  an  Inclosure 
Act :  sects.  28,  41  and  42  show  this.  If  the  present  award  were 
good,  the  referee  might  as  well  have  said  merely  that  there  should 
be  a  rent-charge. 

(Patteson,  J. :  That  would  not  have  shown  whether  he  meant 
the  rent-charge  to  be  distributed  or  not.  You  would  say  that, 
although  he  had  power  not  to  divide  the  rent-charge,  still  he  must 
have  set  out  the  lands  by  metes  and  bounds.) 

The  Act  renders  it  necessary.     Sect.  30  shows  the  intention. 

(Patteson,  J. :  Could  the  referee  conclude  the  other  landowners 
by  setting  out  metes  and  bounds  ?) 

There  might  be  a  difficulty  with  respect  to  them ;  but  that  is  no 
answer,  the  more  especially  if  the  Act  imposes  the  duty.  Sect.  36 
also  proves  the  intention.  An  individual  claiming  part  of  the 
lands  through  Sir  H.  Willoughby  could  not  enforce  that  clause  if 
the  award  did  not  show  how  his  land  was  aflfected.  In  Warner  v. 
Potchett  (1),  where  part  of  a  prebendal  estate  under  lease  had  been 
sold  to  redeem  land  tax  on  the  whole,  under  stat.  42  Geo.  III. 
c.  116,  s.  69,  it  was  held  that  the  prebendary  could  not  distrain  for 
the  amount  of  such  redeemed  land  tax  as  additional  rent,  under 
sect.  88,  ''  until  after  the  precise  quantity  of  land,  and  the  portion 
of  the  reserved  rent  to  be  sold,  were  ascertained,"  under  sect.  88. 
In  Johnson  v.  Wilson  {2)  an  award  for  the  dividing  of  common 
lands,  keeping  up  of  sea  walls,  and  other  purposes,  was  held 
altogether  void,  because  imperfect  in  the  clauses  directing  the 
partition.  It  is  true  that  the  present  Act  is  in  pari  materid  with 
stat.  6  &  7  Will.  IV.  c.  71,  but  sect.  55  of  that  Act,  which  (together 
with  *sect.  61)  corresponds  with  sect.  53  of  the  Act  now  in  question, 
clearly  shows  an  intention  that  the  lands  to  be  apportioned  should 
be  precisely  ascertained  and  identified. 
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(Hill  referred  to  sect.  69  of  the  local  Act  (i).) 

The  maps  there  mentioned  are  only  such  as  the  Commissioner 
*' shall  think  proper"  to  annex  to  his  award:  and  those  would 
probably  be  the  general  maps  of  the  common  lands,  not  plans  of 
the  particular  allotments  in  question.  Secondly  and  thirdly,  an 
action  of  debt  does  not  lie  in  this  case  against  the  landowner ;  at 
least  in  that  character.  If  he  be  subject  to  the  action,  it  can  only 
be  because  the  lands  are  in  his  possession.  Webb  v.  Jiggs  (2)  shows 
that,  even  since  stat.  8  Ann.  c.  14,  debt  is  not  the  proper  remedy 
for  a  charge  on  freehold  lands,  while  the  estate  of  freehold  subsists 
in  the  defendant.  The  ordinary  remedy  for  recovering  arrears  of 
rent-charge  is  distress.  The  action  of  debt  is  not  needed  here. 
In  the  cases  under  statutes,  mentioned  in  Com.  Dig.  Debt  (A.  1), 
there  would  be  no  remedy  if  an  action  did  not  lie.  The  dictum  of 
Holt,  Ch.  J.  in  the  Anonymom  (3)  case  has  not  been  approved  of 
in  all  its  generality.  In  Braithwaite  v.  Skinner  {4)  a  qualified 
construction  was  put  upon  it,  which  is  consistent  with  the  effect 
given  to  it  in  Hopkins  v.  Mayor,  dx.  of  Swansea  {b),  and  Mayor, 
dec.  of  *  Swansea  v.  Hopkins  (6).  The  analogy  between  stat.  6  &  7 
Will.  IV.  c.  71,  and  the  present  statute  is  in  the  defendant's  favour; 
for  the  remedy  given  by  sects.  67  and  81  is  distress.  If  debt  lie, 
and  the  defendant  be  answerable  as  owner,  he  may  be  sued  for 
arrears  which  have  accrued  during  several  years  and  while  tenants 
were  in  possession.  In  Warner  v.  Potchett  (7)  the  language  of  the 
enactment  pointing  out  the  mode  of  recovering  arrears  of  rent- 
charge  was  like  that  used  here ;  but  the  remedy  taken  was  by 
distress.  The  same  observations  apply  to  Newling  v.  Pearse  (8). 
The  words  in  the  present  Act,  sect.  35,  are  **  the  like  powers  and 
remedies"  "as  by  the  common  law  or  statute  are  given  to  the 
landlords  for  the  recovery  of  rent  when  in  arrear."  But  that 
must  be  taken  with  reference  to  the  circumstances.  The  remedies 
founded  on  express  contract,  of  course,  do  not  rest  on  the  same 

(1)  Hill    also    mentioned  sects.   12      law. 


and  14  of  that  Act,  which  it  has  not 
been  thought  necessary  to  state  par- 
ticularly ;  the  first  enabling  the  Com- 
missioner to  settle  disputes  between 
|)ersons  interested  in  the  lands,  but 
not  to  determine  the  title  to  any 
messuages,  lands  &c. ;  the  latter 
enabling  parties  dissatisfied  with  such 
idtermination  to  try  their  lights  at 


(2)  16  R.  R.  408  (4  M.  &  S.  113). 

(3)  6  Mod.  26 ;  S.  C.  2  Salk.  41d,  as 
Eiver  V.  Jimes, 

(4)  5  M.  &  W.  313. 

(5)  51  R.  R.  739  (4  M.  &  W.  621). 

(6)  58  R.  R.  893  (8  M.  &  W.  901). 

(7)  3  B.  &  Ad.  921. 

(8)  1  B.  &  C.  437. 
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ground  with  those  here  given,  and  cannot  apply.  As  to  the 
analogy  which  may  be  contemplated  to  the  landlord's  remedy  on 
an  implied  contract ;  a  landlord  could  not  bring  debt  for  use  and 
occupation  against  a  person  who  had  never  actually  occupied : 
Edye  v.  Strafford  (i).  So  here,  if  the  preceding  argument  be 
correct,  the  rector  could  not  bring  debt  against  a  landowner  who 
had  not  possession  at  the  time.  And,  if  that  be  so,  the  plea  puts  a 
material  point  in  issue  when  it  denies  that  the  defendant  was 
possessed  of  the  lands  at  the  times  when  the  half-yearly  payments 
or  any  of  them  became  due,  and  from  thence  to  the  commencement 
of  this  suit.  The  dicta  of  Bayley  and  Holroyd,  JJ.,  in  Newling  v. 
Pearse  (2),  show  how  far,  *in  an  analogous  case,  possession  was 
considered  essential  to  liability.  Sect.  42,  which  was  relied  upon 
as  giving  Sir  H.  Willoughby  an  equivalent  for  the  liability  which 
it  is  now  sought  to  throw  upon  him,  refers  only  to  the  loss  which 
he  sustains  in  respect  of  his  own  rights  to  tithe. 


Wil- 
loughby 

V. 

Wil- 
loughby. 
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//.  Hilly  in  reply  : 

The  Court  will  not  intend  against  this  award  that  the  lands  are 
not  sufficiently  marked  out. 

(Lord  Denman,  Ch.  J. :  We  are  all  clearly  of  opinion  that  the 
Act  does  not  require  the  award  to  set  out  the  particular  lands.) 

The  words  "  such  and  the  like  powers  and  remedies  *'  must  be 
construed  in  their  usual  and  entire  sense  :  one  ordinary  remedy  of 
the  landlord  is  by  distress  ;  but  the  words  should  not  be  narrowed 
to  that  single  meaning.  The  decision  in  Braithwaite  v.  Skinner  (3) 
does  not  impeach  the  dictum  of  Holt,  Gh.  J.,  but  shows  only  that 
the  parties  there  made  defendants  did  not  come  within  it.  The 
present  Act  does  not,  like  the  Tithe  Commutation  Act,  preclude 
any  action  against  individuals ;  nor  does  it  direct  that  the  occupier 
shall  pay  the  rent-charge.  It  creates  a  statutable  privity  between 
the  rector  and  Sir  H.  Willoughby,  on  which  this  action  is  well 
grounded. 


(Patteson,  J. :  Sect.  85  gives  ''  the  like  powers  and  remedies  "  as 
"are  given  to  landlords,"  but  does  not  give  them  against  any 
specified  person. 


(1)  I   Or.    &  J.  391;    S.  C\  1  Tyr. 
295. 


(2)  1  B.  &  C.  437. 

(3)  5  M.  &  W.  313. 
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Lord  Denman,  Ch.  J. :  Would  the  vendee  of  any  part  of  the 
lands  be  liable  to  an  action  for  arrears  of  this  rent-charge  ?) 

The  inconvenience  which  may  be  supposed  to  arise  from  a  division 
of  the  lands  by  sale  is  not  very  different  whether  the  remedy  *be 
distress  or  action.  But  limiting  the  remedy  would  make  a  material 
difference  to  the  rector. 

Lord  Denman,  Ch.  J. : 

On  the  question  as  to  the  award,  my  opinion  is  clear.  Johnson 
V.  Wilson  (i)  does  not  apply.  The  award  there  was  held  bad 
because  it  did  not  say  by  what  deeds  the  partition  should  be 
completed ;  therefore  the  parties  did  not  fully  obtain  the  remedy 
they  had  contemplated.  Here  the  lands  to  be  charged  are  not 
specially  marked  out ;  but  it  is  assumed  that  Sir  Henry  Willoughby's 
lands  may  be  ascertained  and  fixed  with  the  charge ;  and  I  think 
the  award  is  sufQcient. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  In  Warner  v.  Potchett  (2)  the 
objection  was,  not  that  particular  lands  and^  fields  had  not  been 
marked  out,  but  that  the  quantity  to  be  sold  was  not  ascertained 
at  all. 

Williams,  J.  concurred. 

On  the  other  points, 

Cur.  adv.  vtdt  : 


704  1 


Lord  Denman,  Ch.  J.,  now  delivered  judgment : 

This  was  an  action  of  debt  against  the  defendant  to  recover  a 
rent  in  lieu  of  tithes,  due  to  the  plaintiff,  and  charged  upon  the 
lands  of  the  defendant  by  the  award  of  a  Commissioner,  under  an 
Act  of  Parliament  passed  in  the  6  &  7  Will.  IV.,  for  dividing  and 
allotting  lands  in  the  parishes  of  Marsh  Baldon  and  Toot  Baldon  in 
the  county  of  Oxford. 

Two  questions  arise :  first,  whether  an  action  of  debt  will  lie  at 
all ;  secondly,  whether  the  Commissioner  was  bound  by  the  provi- 
sions of  the  Act  to  specify  in  his  award  the  lands  on  which  the  rent 
was  to  be  charged. 

On  the  second  question  we  expressed  our  opinion  in  the  course  of 


(I)  Willes,  248. 


(2)  3B.  &Ad.  92]. 
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the  argument.  The  Act  provides  that  the  rent  shall  be  charged  on 
the  lands  of  the  defendant  in  exoneration  of  all  other  lands  in  the 
parish,  and  gives  the  Commissioner  power  to  apportion  that  rent  on 
the  various  lands  of  the  defendant ;  but  it  does  not  compel  him  to 
do  so :  and,  as  he  has  not  thought  fit  to  exercise  that  power,  it 
was  quite  unnecessary  for  him  to  specify  all  the  lands  of  the 
defendant. 

The  first  question  depends  upon  the  construction  to  be  put  on  the 
30thy  Blst,  and  d5th  sections  of  the  Act,  which  are  as  follows.  (His 
Lordship  then  read  them.)  No  person  is  mentioned  by  whom  the 
said  rent-charge  shall  be  paid  and  payable.  No  remedy  is  given 
for  the  recovery  of  it  until  it  shall  be  behind  and  unpaid  by  the 
space  of  three  calendar  months  ;  and  then  the  rector  ''shall  have 
such  and  the  like  powers  and  remedies  for  recovering  the  same," 
"'as  by  the  common  law  or  statute  are  given  to  landlords  for  the 
recovery  of  rent  when  in  arrear."  No  demand  is  required  to  be 
made  by  the  rector  or  any  person  prior  to  his  having  recourse  to 
such  powers  and  remedies. 

The  rent-charge  in  this  case  being  perpetual,  it  is  conceded  that 
no  action  of  debt  would  lie  for  the  recovery  of  it,  according  to  the 
case  of  Webb  v.  Jiggs  (i),  unless  it  be  given  by  the  35th  section  of 
the  Act  in  question. 

It  cannot  be  denied  that  by  law  an  action  of  debt  for  rent  will  lie 
by  a  landlord  against  his  tenant.  If,  therefore,  this  Act  had  stated 
by  whom  the  rent  was  to  be  paid,  we  should  have  had  little 
difficulty  in  saying  that  an  action  of  debt  would  lie  for  it. 

In  the  case  of  Newling  v.  Pearse  (2),  where  a  question  arose 
respecting  a  similar  rent-charge,  though  not  the  same  question 
as  the  present,  the  Act  of  Parliament  expressly  provided  that  the 
rent-charge  should  be  paid  by  the  occupier  of  the  land  charged. 

The  cases  in  the  Court  of  Exchequer,  which  were  cited,  turned 
on  the  Statute  of  Wills,  and  have  no  bearing  upon  the  present 
question. 

It  was  argued  that  the  statute  respecting  commutation  of  tithes, 
6  &  7  Will.  IV.  c.  71,  which  was  passed  in  the  same  session  as  the  Act 
in  question,  is  in  pari  inaterid,  and  may  assist  in  the  construction 
of  this  Act.  That  Act  expressly  excludes  personal  liability  of  any 
one,  but  this  Act  does  not ;  and  therefore  it  was  argued  that  it 
includes  personal  liability,  and  gives  an  action  of  debt.  We  do  not 
think  this  argument  entitled  to  any  weight  whatever.  The  Act  in 
(1)  16  B.  K.  408  (4  M.  &  S.  113).  (2)  1  B.  &  0.  437. 
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question  is  in  efifect  a  Parliamentary  contract,  and  mast  speak  for 
itself.  Besides,  the  Tithe  Commutation  Act  does  not  contain 
provisions  as  to  the  person  who  is  to  pay  the  rent-charge,  and 
requires  notice  (i)  to  be  left  at  the  residence  of  the  tenant  in 
possession  before  any  distress  be  made. 

It  was  argued  also  that  compensation  is  given  to  the  defendant 
by  the  Act  for  the  burthen  thrown  upon  his  lands  in  exoneration  of 
those  of  other  persons.  This  is  perfectly  true,  and  arises  out  of  an 
arrangement  between  *him  and  them ;  but  it  affords  no  argument 
whatever  as  to  the  mode  in  which  it  is  intended  that  the  rector 
should  enforce  his  rent-charge. 

The  powers  and  remedies  given  to  the  rector  are  "  such  and  the 
like  **  as  landlords  have  (again  omitting  to  say  against  whom)  for 
the  recovery  of  rent  when  in  arrear.  Now  the  remedy  by  action  of 
debt  which  a  landlord  has  is  against  the  occupier ;  if,  therefore, 
this  Act  of  Parliament  intended  to  give  the  rector  an  action  of  debt 
at  all,  we  think  it  must  be  against  the  occupier ;  but  we  by  no 
means  lay  it  down  that  such  is  the  meaning  of  the  Act.  The 
declaration  in  this  case  does  not  state  the  defendant  to  be  in 
possession  of  or  the  occupier  of  the  lands  charged ;  it  states  only 
that  the  lands  charged  are  the  lands  of  the  defendant. 

We  think  at  all  events  that  an  action  of  debt  will  not  lie  against 
the  defendant,  for  that  reason. 

We  should  also  observe  that,  if  the  words  just  stated  from  the 
declaration  involve  the  proposition  that  the  defendant  is  in 
possession  of  the  lands,  there  is  a  plea  expressly  denying  that  he 
is  so  possessed,  to  which  the  plaintiff  has  demurred  ;  therefore,  if 
we  are  right  in  holding  that  the  action  of  debt,  if  maintainable  at 
all,  must  be  brought  against  the  person  in  possession,  the  defendant 
would  be  entitled  to  our  judgment  on  that  demurrer,  as  he  is  upon 
the  declaration  if  no  action  of  debt  can  be  maintained  against 
any  one. 

Judgment  for  defendant. 
(1)  Sect.  81. 
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GREGSON  AND  Others  v.    EUCK  and  Others  (I).  i843. 

Feb.  1. 
(4  Q.  B.  737-748.)  May  17. 

l)eclai*ation :  detinue  of  goods,  and  an  indehi talus  count,  in  debt,  for  r  737  1 
goods  sold  and  delivered.  Pleas,  as  to  the  detinue,  non  detinent ;  plaintiffs 
not  possessed ;  leave  and  licence  :  as  to  the  debt,  never  indebted ;  payment 
after  cause  of  action  accrued ;  and  receipt  of  a  bill  in  satisfaction,  after 
cause  of  action  accrued.  Issues  thereon.  It  was  proved  that  F.,  a  broker, 
Ixjing  authorised  by  plaintiffs  to  offer  for  sale  goods  of  theirs  in  dock, 
•  reported  to  them  an  offer  from  defendants,  which  plaintiffs  agreed  to  if  for 
cash  with  the  usual  prompt,  which  meant  (in  the  particular  trade)  cash  on 
delivery  at  the  end  of  two  months,  subject  to  a  discount  on  earlier  delivery. 
F.,  acting  as  broker  for  both  parties,  sold  the  goods  to  defendants  without 
disclosing  plaintiffs'  names,  and  delivered  to  plaintiffs  a  sold  note,  stating 
the  contract  as  ** prompt  two  months;  '*  whereupon  plaintiffs  indorsed  and 
delivered  to  F.  the  delivery  warrant.  F.  afterwards  gave  defendants  a 
bought  note,  stating  the  contract,  "  prompt — bill  {($.  two  months,"  and 
handed  to  them  the  delivery  warrants,  under  which  they  obtained  the 
goods:  he  at  the  same  time  drew  on  them  a  two  months'  bill  for  the 
amount,  which  they  accepted  and  paid  when  due.  F.  negotiated  the  bill, 
and  appropriated  the  pi-oceeds  to  his  own  use.  Plaintiffs,  on  the  expira- 
tion of  the  prompt,  and  after  payment  of  the  bill,  being  then  ignorant  both 
of  the  variance  between  the  notes,  and  the  payment  by  bill,  applied  to 
defendants  for  payment,  which  was  refused.  Plaintiffs  made  no  specific 
demand  of  the  goods.     Verdict  for  defendants. 

Held,  on  rule  to  enter  verdict  for  plaintiffs,  that,  the  variance  between 
the  bought  and  sold  notes  being  material,  there  was  no  contract ;  that  the 
delivery  by  plaintiffs,  being  on  the  supposition  that  there  was  a  binding 
contract  on  the  terms  of  the  sold  note,  did  not  make  out  the  plea  of  leave 
and  licence ;  and  that  plaintiffs  were  entitled  to  a  verdict  on  all  the  issues 
on  the  count  in  detinue.  Also,  that  defendants  were  entitled  to  a  verdict 
on  the  plea  of  mtnquam  indebitatus  to  the  count  in  debt,  no  contract  having 
existed ;  but  that  they  must  fail  on  the  other  pleas  to  that  count,  as  those 
pleas  assumed  the  existence  of  the  contract 

Detinue  for  forty-five  hogsheads  of  rum,  stated  to  have  come  to 
defendants'  possession  by  finding,  indebitatus  counts  for  goods  sold 
and  delivered,  and  on  an  account  stated.  Pleas  :  To  the  first  count : 
1.  Non  detinent ;  2.  That  the  plain tiflfs  were  not  possessed  as  of  their 
own  property  :  To  the  second  and  last  counts :  3.  Never  indebted ; 
4.  Payment  after  cause  of  action  accrued ;  5.  As  to  800Z.,  parcel 
&c.,  that,  after  the  contracting  of  the  debt  as  to  that  sum,  and  the 
accruing  of  the  causes  of  action  in  respect  thereof,  and  before  the 
commencement  &c.,  James  Field  and  William  Field,  using  the 
names  and  firm  of  James  and  William  Field,  as  brokers  and  agents, 
for  and  by  and  with  the  authority  of  plaintiffs  in  that  behalf,  made 

(1)  Ct,Th(n-ni(rn\,  Charles  {lSi2)  60  529;    Thompson  v.  Gardiner  (1876)  1 

R.  E.  896  (9  M.  &  W.  802  ;   11  L.  J.  0.  P.  D.  777 ;  Benjamin  on  Sales,  4th 

Ex.    302);    Sievewriyht  v.   Archihdd  ed.  268—270,  Blackburn  on  Sales,  2nd 

(1851)  17  Q.  B.  103,  20  L.  J.  Q.  B.  ed.  84,  114.— A.  C. 
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Greoson  a  certain  bill  of  exchange,  and  directed  the  same  to  *defendants, 
Ruck.  and  thereby  required  defendants,  two  months  after  the  date  thereof, 
[  *738  ]  to  pay  to  the  order  of  the  said  J.  and  W.  Field  303/.  10*.  CfZ.,  and 
they  so  drew  the  said  bill,  and  defendants  then  accepted  the  same 
and  delivered  it  to  J.  and  W.  Field,  as  brokers  and  agents,  for  and 
by  and  with  the  consent  and  authority  of  plaintiffs  in  that  l)ehalf ; 
and  J.  and  W.  Field,  as  such  brokers  and  agents,  and  by  and  with 
the  consent  &c.  of  plaintiffs  in  that  behalf,  then  took  and  accepted 
the  said  bill  for  and  on  account  of  said  causes  of  action  as  to  the 
said  800Z.,  parcel  &c. ;  and  the  said  J.  and  W.  Field  indorsed  and 
negotiated  the  said  bill ;  and  defendants  afterwards,  and  when 
the  same  became  due  and  payable,  paid  the  amount  thereof, 
according  to  the  tenor  and  effect  thereof,  to  certain  persons  using 
the  name  and  firm  of  Sir  John  Lubbock  k  Co.,  then  being  the 
holders  thereof.  Verification.  6.  To  the  first  count,  leave  and 
licence.     Verification. 

Replication,  to  the  first  three  pleas,  similiter.  To  the  fourth 
plea,  a  traverse  of  the  payment  and  acceptance  in  satisfaction. 
Issue  thereon.  To  the  fifth  plea,  that  J.  and  W.  Field  made, 
drew,  took  and  accepted  the  said  bill  of  exchange  as  in  that  plea 
mentioned  without  the  authority  of  the  plaintiffs  in  that  behalf,  in 
manner  and  form  &c. ;  conclusion  to  the  country.  Issue  thereon. 
To  the  sixth  plea,  that  defendants  of  their  own  wrong,  and  without 
the  leave  and  licence  of  plaintiffs  4&c.,  committed  the  several 
grievances  &c. ;  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1841,  it  appeared  by  the  evidence  for  the 
[  ♦739  ]  plaintiffs  that  they  were  colonial  *merchants,  and  before  the  trans- 
action in  question  had  effected  various  sales  of  rum  to  the  defendants, 
wholesale  dealers  in  rum,  through  Messrs.  Field,  brokere,  who,  on 
each  occasion,  acted  for  both  buyers  and  sellers.  In  the  colonial 
trade  a  sale  for  prompt  payment  means  payment  in  cash  ou 
delivery,  the  delivery  taking  place  at  the  end  of  two  months  and 
three  days'  grace ;  or  deducting  proportionable  discount  if  the 
delivery  be  before  the  end  of  that  period.  In  earlier  transactions 
between  the  parties,  the  defendants  had  paid  by  accepting  bills 
drawn  by  the  plaintiffs :  in  the  last  previous  transaction,  the  names 
of  the  plaintiffs  were  not  mentioned,  and  the  payment  was  by  cash, 
deducting  two  months'  interest.  Early  in  November,  1840,  the 
plaintiffs  having  instructed  Messrs.  Field  to  expose  for  sale  East 
India  rums,  which  were  then  a  new  article  in  the  market,  Messrs. 
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Field  reported  an  offer  of  a  certain  price  by  the  defendants,  which     Greoson 
the  plaintiffs  agreed  to  accept,  on  the  terms  of  their  receiving  cash        ruck. 
with  the  usual  prompt,  saying  that  they  would  not  draw  any  more 
bills :  and,  on  19th  November,  Messrs.  Field  delivered  to  plaintiffs 
a  sold  note  bearing  that  date,  not  disclosing  the  purchaser's  name, 
but  stating  the  prompt  in  the  following  terms,   "Prompt  two 
months,"  and  signed  "  J.  and  W.  Field."     The  plaintiffs  there- 
upon gave  Messrs.  Field  the  usual  delivery  warrant,  authorising 
delivery  "to  Messrs.  Field  or  their   assigns:"  under  which  the 
defendants   ultimately  received  the  goods.     At  the  close  of  the 
plaintiffs'  case  the  defendants  applied  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  that  the  Fields  were  authorised  by  the 
defendants  to  make  the  contract.     *His  Lordship  overruled  the       [•740] 
objection,  reserving  liberty  to  the  defendants,  if  necessary,  to  move 
to  enter  a  nonsuit. 

The  defendants  then  produced  evidence  to  the  effect  that  the 
brokers,  as  between  themselves  and  the  plaintiffs,  were  to  make  up 
their  account  of  sales  and  pay  in  three  weeks ;  that,  at  the  time  of 
the  sale,  the  brokers  told  the  defendants  that  they,  the  brokers, 
should  have  to  draw,  as  they  would  have  to  pay  in  three  weeks ; 
that,  on  the  20th  November,  the  brokers  delivered  to  the  defendants 
a  bought  note,  bearing  that  date,  charging  commission,  and  stating 
the  prompt  in  the  following  terms,  "  Prompt  bill  p  two  months," 
and  signed  by  the  brokers :  that  in  the  contract,  as  entered  in  the 
brokers'  books  (i),  the  prompt  was  originally  as  follows  :  "Bill  at 
two  months.  Ruck  Co. ;  "  under  which  had  been  inserted,  after  an 
application  by  the  plaintiffs'  solicitors  for  copies,  "prompt  two 
months  G.  &  Co. ;  "  that  the  brokers  had  never  held  the  bill  of 
lading,  nor  was  it  indorsed  to  them  ;  that  the  brokers  had  received 
payment,  on  delivery  of  the  warrant,  by  the  defendants  accepting 
a  bill  at  two  months,  drawn  by  the  brokers,  who  became  bankrupt 
liefore  the  expiration  of  the  two  months  prompt,  without  having 
delivered  to  plaintiffs  the  bill,  or  any  part  of  the  proceeds ;  that  the 
bill  was  paid  at  maturity ;  after  which  the  plaintiffs  being  then 
ignorant  of  the  variations  in  the  contract,  and  of  the  payment, 
applied  to  defendants  for  the  amount  on  the  second  day  after  the 
expiration  of  the  three  days'  grace,  the  first  being  Sunday;  and 
that  in  that  trade  it  was  customary,  where  the  principal's  name 
was  not  disclosed,  for  the  broker  to  receive  payment,  whether  it 

(1)  It  does  not  appear  whether  this  the  authorities  referred  to  on  p«  475, 
entry  was  signed  by  the  brokers;  see      n, — ^A.  0. 
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Greoson  was  to  be  by  bill  *or  in  money.  The  plaintiffs  produced  evidence 
HucK.  ii^  reply,  to  the  effect  that  there  was  no  such  custom  in  the  trade. 
t  •741  ]  The  Lord  Chief  Justice  told  the  jury  that,  there  being  a  material 
discrepancy  between  the  bought  and  sold  notes,  there  was  no 
contract  of  sale,  and  the  plaintiffs  were  entitled  to  recover  on  the 
count  in  detinue ;  but  that,  assuming  the  bought  note  to  constitute 
the  contract,  the  question  was,  whether  the  plaintiffs  had  authorised 
the  brokers  to  accept  payment  by  bill  at  two  months ;  in  which 
case  the  defendants  were  entitled  to  a  verdict.  Verdict  for  the 
defendants:  liberty  being  reserved  to  move  to  enter  a  verdict  for 
the  plaintiffs. 

In  Hilary  Term,  1842  (i),  Cressicell  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiffs,  or  a 
new  trial  had :  and,  in  the  same  Term  (2),  Kelly  obtained  a  rule 
niai  for  a  nonsuit,  or  a  new  trial. 

Kelly ^  in  last  Hilary  vacation  (3),  showed  cause  against  the 
plaintiffs*  rule : 

The  bought  note  is  the  contract  as  regards  the  defendants,  who 
paid  the  bill  when  due,  and  did  not  hear  of  the  plaintiffs  havin<T 
any  interest  until  two  days  after  that  payment :  the  defendants  are 
not  to  pay  twice  over  merely  because  the  plaintiffs'  agent  disobeyed 
their  secret  instructions :  a  principal  has  his  remedy  against  an 
agent  for  such  misconduct.  The  defendants  produced  some  evidence 
to  show  that,  according  to  the  usage  of  this  trade,  the  broker  was 
[  *742  ]  entitled  to  receive  payment  or  to  sell  for  *bill8 :  they  would  have 
produced  more ;  but  the  jury  expressed  themselves  satisfied  on  this 
point :  and  the  plaintiffs  endeavoured  to  meet  this  intimation  from 
the  jury  by  calling  witnesses  to  prove  the  negative :  but  the  jury 
found  that  the  broker  himself  was  entitled  to  receive  payment,  and 
that  the  buyer  was  not  bound  to  enquire  after  the  seller. 

First,  as  to  the  issues  on  the  pleading  in  detinue.  There  is 
certainly  a  material  variance  between  the  bought  and  sold  notes ; 
and  neither  party  was  bound  by  the  mere  contract  as  long  as  nothing 
had  been  done  under  it :  but  their  rights  had  undergone  a  material 
change  before  the  action  was  brought.  A  few  days  after  the  sale, 
plaintiffs,  knowing  that  the  defendants  were  the  purchasers, 
delivered  the  goods  to  the  broker  to  deliver  to  the  purchasers,  the 

(1)  13th  January.  Denman,  Ch,  J.,  and  Patteson    and 

(2)  14th  January.  Coleridge,  JJ. 

(3)  February     Ist.      Before     Lord 
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plaintiffs  thereby  making  him  their  agent  for  that  purpose  :  and,      Greoson 
eyen  assuming  that  there  was  no  binding  contract,  if,  after  a        ruck. 
delivery  by  the  broker  to  the  defendants  under  that  authority,  the 
plaintiffs  may  still  elect  to  disaffirm  the  sale,  they  cannot  treat  the 
defendants  as  wrongdoers  without  giving  them  notice  of  that 
election,   and  demanding  the  goods.     *     *     The    delivery    also        [  743  ] 
supports  the  plea  of  leave  and  licence,   which   had    not    been 
determined,  there  having  been  no  demand  of  the  goods. 

The  plaintiffs  cannot  maintain  the  count  for  goods  sold  and 
delivered,  without  affirming  their  agent's  contract ;  and,  suing  on 
it,  they  affirm  it  in  omnibus.  Thus,  where  the  agent  for  the  sale  of 
a  horse  is  forbidden  to  give  a  warranty,  but  nevertheless  sells  with 
a  warranty,  if  the  principal  sues  on  the  contract  he  must  abide  by 
the  warranty,  for  it  entered  into  the  price.  On  that  view  the 
defendants  make  out  their  plea  of  payment :  they  purchased  on 
terms  without  which  they  would  not  have  contracted ;  and  they 
have  paid  accordingly.  Even  assuming  the  contract  not  to  have 
been  binding  originally,  the  plaintiffs  have  no  right  to  disaffirm  it 
now :  for,  on  19th  November,  they  handed  the  goods  to  the  broker 
for  delivery  to  the  defendants  as  under  a  sale ;  he  delivered  them 
accordingly,  and  received  payment  in  a  bill ;  and,  though  he  might 
have  no  authority  to  sell  for  a  bill,  yet,  *if  the  principal  gives  his  [  •744  ] 
agent  the  apparent  absolute  control,  he  is  bound  by  the  contract. 
No  person  would  venture  to  buy  in  market  overt,  if  a  master  could 
disaffirm  his  servant's  sale  there  for  less  than  the  authorised  price. 

(Pattbson,  J. :  I  am  not  prepared  to  say  that  the  maxim  caveat 
emptor  would  not  apply.) 

If  the  article  had  been  stolen,  the  real  owner  would  be  bound  by 
such  a  sale :  as  between  innocent  parties,  it  is  the  negligent  that 
ought  to  suffer. 

BoviU,  contra  : 

The  general  plea  of  payment,  and  the  plea  of  payment  by 
accepting  the  bill,  both  set  up  a  defence  in  terms  as  arising  after 
the  cause  of  action  accrued,  which  was  not  until  the  bill  became 
due :  Goodchild  v.  Pledge  (i)  :  the  evidence  therefore  does  not 
support  the  pleas  ;  and,  if  it  discloses  a  defence,  it  is  one  that  ought 
to  have  been  pleaded  specially  as  a  performance  of  the  contract. 

(1)  1  M.  &  W.  363. 
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GRBoaoN  (Kelly :  If  so,  there  never  was  a  cause  of  action,  and  the  plea  of 

Ruck.       nunquam  indebitatus  is  sufficient :  if  there  ever  was  a  cause  of  action, 
it  accrued  before  the  bill  was  paid.) 

The  defendants  admit  that  on  the  count  in  debt  the  plaintiffs  have 
a  prima  facie  case,  to  which  there  is  no  answer  but  the  supposed 
payment :  if  there  was  a  contract,  it  was  the  sold  note,  and  the 
plaintiffs  have  not  been  paid  :  if  there  was  not  a  contract,  the^'  are 
entitled  to  the  goods. 

The  broker  acted  under  special  instructions  to  sell  only  for  cash : 
and,  the  particular  article  being  new  in  the  market,  there  were  no 
circumstances  from  which  parties  could  infer  that  he  had  an  implied 
authority  to  any  greater  extent.  The  broker  acted  as  the  agent  of 
[  *745  ]  both  ^parties ;  the  bought  and  sold  notes  constitute  the  contract : 
and  the  decisions  from  the  time  of  Lord  Tenterden  to  the  present 
day  show  that,  where  these  notes  vary,  the  broker's  book  cannot  be 
referred  to,  and  there  is  no  contract :  Grant  v.  Fletcher  (i),  Tliornton 
V.  Meu^{2),  Haices  v.  For8ter{3),  If  the  bought  note  was  the 
contract,  it  was  without  authority:  and,  though  the  defendants 
knew  nothing  of  the  plaintiffs  in  the  transaction,  they  knew  they 
were  dealing  with  brokers :  that  appeared  on  the  face  of  the  bought 
note,  in  which  a  charge  is  made  for  commission.  The  plaintiffs 
were  not  negligent  in  giving  the  delivery  orders  to  the  broker ;  for 
he  was  the  proper  person  to  hold  them  ready  to  be  handed  over : 
the  delivery  by  the  plaintiffs  was  on  the  terms  of  the  sold  note ; 
and  they  applied  to  the  defendants  immediately  the  prompt  expired, 
up  to  which  time  they  were  not  aware  of  the  variance.  Therefore 
no  property  passed  :  the  purchasers  have  their  action  against  the 
brokers  for  deceit ;  and  the  seller  has  no  such  action.  As  to  the 
necessity  of  a  demand,  if  there  was  no  contract  the  goods  came 
wrongfully  to  the  defendants*  possession. 

(Lord  Denman,  Ch.  J. :  Do  you  conceive  that  a  demand  is 
necessary  in  detinue  ?) 

No.     The  plea  of  Not  possessed  is  inapplicable. 

(Patteson,  J. :  Mr.  Kelly  put  it  rather  that  the  defendants  had 
the  possession  by  delivery  of  the  plaintiffs,  whose  leave  and  licence 
has  not  been  determined. 

(1)  29  B.  B.  286  (5  B.  &  C.  436).  (3)  42  B.  B.  803  (1  Moo.  &  Bob. 

(2)  31  B.  B.  711  (Moo.  &  Mai.  43).        368). 
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Lord  Denman,  Gh.  J. :  Even  so  I  should  say  that  the  defendants*      Gbegson 
possession  of  the  goods  is  no  more  lawful  than  is  the  borrower's        ruck. 
possession  of  money  lent;  yet  debt  for  money  lent  lies  without 
previous  demand.    It  *may  be  different  as  to  the  plea  of  leave  and       [  *7*^  ] 
licence.) 

The  authority  to  deliver  was  merely  on  the  terms  of  the  supposed 
contract  as  disclosed  in  the  sold  note :  if  there  was  no  contract, 
there  was  no  authority  to  deliver.  It  is  not  necessary  in  detinue 
to  show  a  conversion. 

(Kelly  referred  to  Gledstane  v.  Hetvitt  (i),  as  to  pleading  in 
detinue.) 

BovM  then  showed  cause  against  the  rule  for  entering  a 
nonsuit : 

The  question  is  whether,  at  the  close  of  the  plaintiffs'  case,  there 
was  any  evidence  at  all  that  the  broker  had  authority  from  the 
defendants  to  make  the  contract.  The  plaintiffs  say  that  the  sold 
note  was  signed  by  the  broker  as  the  defendants'  agent :  Hawes  v. 
Forster  (2).  There  certainly  was  some  evidence  of  authority,  the 
slightness  of  which  might  have  been  commented  upon,  if  the 
defendants  had  rested  their  case  there ;  and,  if  there  was  any 
evidence  of  authority  at  that  stage,  it  must  now  be  taken  as  proved 
upon  the  whole  case  as  it  stands.  The  objection  applies  only  to 
the  indebitatus  count. 

Kelly  and  Martin,  contra : 

At  the  trial  no  notice  was  taken  of  the  count  in  detinue  but  by  a 
slight  allusion  at  the  close  of  the  opening  speech ;  and,  but  for  the 
importance  of  the  case,  the  Lord  Chief  Justice  would  have 
nonsuited  the  plaintiffs  for  want  of  evidence  of  authority.  The 
evidence,  as  it  stood  at  the  close  of  the  plaintiffs'  case,  was  the  sold 
note,  with  proof  of  previous  dealings,  that  the  plaintiffs  gave  the 
delivery  order  to  the  brokers  indorsed  generally,  and  that  the 
defendants  ultimately  "^obtained  possession  of  the  goods.  Brokers  [  *747  ] 
are  not  the  general  agents  of  their  principals,  but  special  agents  for 
each  particular  transaction  :  no  number  of  such  previous  contracts 
would  show  a  general  authority. 

(1)  1  Or.  &  J.  565  (2]  42  B.  B.  803  (1  Moo.  &  Bob. 

368). 
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Grboson  (Pattbson,  J. :  To  fix  a  defendant,  a  contract  must  be  shown. 
Ruck.  signed  by  him  or  his  agent :  this  is  signed  by  the  plaintiffs'  agent. 
All  this  arises  from  the  practice  of  delivering  a  contract  to  the  party 
who  is  bound  by  it.  There  ought  to  have  been  notice  to  the 
defendants  to  produce  their  part ;  and  I  do  not  see  why  that  per  te 
should  be  evidence  of  authority. 

Lord  Denman,  Gh.  J. :  At  the  close  of  the  plaintiffs'  case  there 
was  no  proof  of  there  having  been  more  than  one  note.) 

In  Halves  v.  Forster  (i)  there  was  the  proof  of  authority  which  is 
wanting  here  :  and,  as  regards  the  count  in  detinue,  the  sold  note, 
if  not  shown  to  have  been  delivered  with  the  defendants'  authority, 
was  improperly  admitted  in  evidence,  and  there  ought  to  be  a  new 
trial. 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.  now  delivered  judgment : 

The  first  question  in  this  case  is  whether  the  defendants  ever 
were  indebted  to  the  plaintiffs  for  goods  sold  and  delivered  to  be 
paid  for  on  request. 

The  cases  as  to  contracts  made  through  the  intervention  of  a 
broker  acting  for  both  buyer  and  seller  are  not  clear :  but  they 
establish  this  point  beyond  all  doubt,  namely,  that  when  the  bought 
and  sold  notes  differ  in  any  material  respect  there  is  no  contract. 
Here  they  differ  essentially  ;  and  therefore  there  was  no  contract  of 
sale  at  all :  there  was  indeed  a  delivery ;  but  it  was  nnder  a 
[  *748  ]  mistaken  notion  as  to  the  existence  of  a  "^contract  which  never  did 
exist.  No  cause  of  action  was  therefore  established  for  goods  sold 
and  delivered ;  and  the  defendants  are  entitled  to  succeed  upon  the 
plea  of  Never  indebted.  They  must  fail  on  the  other  pleas  to  the 
count  in  debt,  because  those  pleas  proceed  on  the  supposed 
performance  of  a  contract  which  never  existed,  and  could  not  be 
performed. 

The  next  question  is  as  to  the  count  in  detinue.  To  this  count 
three  pleas  are  pleaded  :  Non  detinent ;  that  the  plaintiffs  were  not 
possessed  ;  and  leave  and  licence.  The  evidence  clearly  establiBhed 
that  the  plaintiffs  were  possessed,  and  that  the  defendants  did 
detain  the  goods.  The  other  plea,  of  leave  and  licence,  is  said  to 
be  established  by  the  defendants,  because  the  plaintiffs  delivered 

(1)  42  B.  B.  803  (L  Moo.  &  Bob.  368). 
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the  goods  to  them;  but  the  answer  is  that  they  were  delivered  gregbon 
ander  the  mistaken  notion  that  a  contract  had  been  made,  such  j^J^^ 
as  the  broker  represented  to  the  plaintiffs,  whereas  no  such 
contract  was  made:  the  plaintiffs  never  authorised  the  broker 
to  deUver  the  goods  without  payment;  and  the  delivery,  being 
unauthorised,  cannot  operate  as  a  licence  to  the  defendants  to  hold 
the  goods. 

For  these  reasons  we  are  of  opinion  that  the  rule  must  be  made 
absolute  to  enter  a  verdict  for  the  plaintiffs  upon  all  the  issues 
arising  out  of  the  count  in  detinue. 

Verdict  to  be  entered  for  plaintiffs,  on  the  issues  on  the 
first  county  for  803Z.,  and  on  all  the  issues,  but  the 
first,  on  the  counts  in  debt ;  and  for  defendants  on 
the  issue  upon  Never  indebted. 

On  a  subsequent  day  in  this  Term  (May  30th)  the  defendants* 
rule  was  discharged. 


NASH  AND  Another  v.  ALLEN,  Esquire.  i843. 

(4  Q.  B.  784—791 ;  S.  C.  Dav.  &  M.  16 ;  12  L.  J.  Q.  B.  298.)  MayJO. 

Stat.  3  Geo.  I.  c.  15,  s.  16,  which,  "  for  ascertaining  the  fees  for  f  ^^*  ^ 
executing  of  writs  of  elegit"  so  far  as  they  affect  real  estate,  enacts  that 
the  poundage  to  be  taken  by  sheriffs  "by  reason  or  colour  of  their  office," 
or  **  by  reason  or  colour  of  their  executing  of  any  writ  or  writs  of  habere 
facias  poaaessionem  aut  aeistjiam"  shall  not  exceed  a  certain  proportion  of 
the  yearly  value  of  any  lands  **  whereof  possession  or  seisin  shall  be  by 
them  or  any  of  them  given,"  applies  to  the  execution  of  writs  of  elegit, 
though  not  expressly  named  in  the  enacting  paii; ;  and  the  sheriff  taking 
more  than  the  limited  poundage  for  such  execution  is  liable  to  the  penalties 
imposed  by  stats.  8  Geo.  I.  c.  25,  s.  5  (1),  and  29  Eliz.  c.  4,  s.  1  (2). 

Case  against  the  sheriff  of  Bucks  for  extortion  in  executing  an  elegit. 
Plea,  Not  guilty,  by  statute.  Issue  thereon.  By  consent  of  the 
parties,  the  following  case  was  stated,  under  a  Judge's  order,  for 
the  opinion  of  this  Court. 

The  plaintiffs  in  this  action  recovered  a  judgment  for  1,000Z. 
debt  and  70s.  costs,  against  one  John  Carter,  and,  for  obtaining 
satisfaction  thereof,  issued,  on  the  18th  day  of  August,  1841,  a 
writ  of  elegit  directed  to  the  sheriff  of  Bucks,  in  the  usual  form, 

(L)  Bepealed    by    Civil    Procedure         (2)  Bepealed  by  Sheriffs  Act,  1887 
Acts  Repeal  Act,  1879  (42  &  43  Vict.      (50  &    51    Vict.    c.  oo),   s.   39,   and 
c.  59),  s.  2,  and  Sch. :  see  now  Sheriffs      Sch.  III. ;  see  now  lb,  ss.  20  and  39 
Act,  1887  (50  &  51  Vict.  c.  55),  s.  29  (2).      (4),  (5).— A.  C. 
— A.  C. 

31—2 
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Nash  against  the  lands  of  the  said  John  Garter.  That  writ  was  indorsed 
Allen.  by  the  plaintiffs  to  levy  1,003Z.  108.  and  interest  from  the  15th 
February,  1841,  besides  50a.  for  that  writ,  and  besides  &c. ;  and, 
so  indorsed,  was  delivered  to  the  defendant,  then  sheriff  of  Backs ; 
and  under  this  writ  the  defendant,  the  sheriff  of  Bucks,  held  an 
inquisition,  and  extended  on  that  elegit  lands  of  the  said  John 
Garter  of  the  yearly  value  of  49Z. ;  and  the  sheriff  delivered  to  the 
[  *785  ]  plaintiffs  *the  said  lands  under  the  said  writ.  The  sheriff  claimed 
and  received  poundage  for  executing  the  said  writ,  the  sum  of 
27Z.  Us.  9d,,  being  the  poundage  on  the  sum  indorsed  on  that  writ. 
The  opinion  of  the  Gourt  is  required,  whether  the  sheriff  is 
entitled  to  poundage  on  executing  a  writ  of  elegit,  and,  if  so, 
whether  poundage  is  payable  on  the  whole  debt,  or  only  on  the 
annual  value  of  the  land  extended  under  the  elegit.  If  the  Court 
shall  be  of  opinion  that  the  poundage  is  payable  on  the  whole 
debt,  then  the  plaintiffs  agree  that  a  judgment  of  nolle  prosequi^ 
with  costs,  may  be  entered  against  them  for  the  defendant,  or 
otherwise,  as  the  Gourt  may  think  fit :  but,  if  the  Gourt  shall  be 
of  a  contrary  opinion,  then  the  defendant  agrees  that  judgment 
shall  be  entered  against  him  by  confession  for  such  sum  of  money 
and  costs  as  the  Gourt  shall  think  they  are  entitled  to,  and  that 
judgment  shall  be  entered  accordingly. 

G.  Atkinson  for  the  plaintiffs : 

Stat.  8  Geo.  I.  c.  15,  s.  16  (i),  *'  for  ascertaining  the  fees  for 
executing  of  writs  of  elegit,  so  far  as  the  same  relate  to  the  extending 
of  real  estates,  and  for  ascertaining  the  fees  for  executing  of  writs 
of  habere  facias  possessionem  aut  seisinam,*'  enacts  that  no  sheriff, 
&c.,  "  by  reason  or  colour  of  their  office  or  offices,  or  by  reason  or 
colour  of  their  executing  of  any  writ  or  writs  of  habere  facias  posses- 
sionem aut  seisinam,''  shall  demand  or  receive  more  than  12d.  in 
the  pound  ''of  the  yearly  value  of  any  manor,  messuage,  lands, 
tenements  and  hereditaments,  whereof  possession  or  seisin  shall  be 
by  them  or  any  of  them  given,  where  the  whole  exceedeth  not  the 
yearly  value  of  lOOL,  and  the  sum  of  6d.  only  for  every  20«.  per 
[  'Tse  ]  *annum  over  and  above  the  said  yearly  value  of  1001.  The  defen- 
dant says  that  the  execution  of  an  elegit,  being  unnoticed  in  the 
enacting  part  of  the  clause,  though  mentioned  in  the  recital,  is 
casus  omissus.    The  plaintiffs  contend  that  the  enactment  inclades 

(1)  Eepealed  by  Sheriffs  Act,  1887      Sch.  III. :  eee  now  /&.  sa.  20  and  39 
(50    &    51    Vict   c.   55),   8.   39,   and      (4),  (6).— A.  C. 
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the  execution  of  an  elegit  as  well  as  that  of  an  habere  facias  Nash 
poasessianemy  &c.  Two  sets  of  words  are  used :  "  by  reason  or  colour  allen. 
of  their  office  "  <fec.,  "  or  by  reason  or  colour  of  their  executing  any 
writ  or  writs  of  habere  facias  "  &c. :  and,  "  where  the  Legislature 
in  the  same  sentence  uses  di£ferent  words,  we  must  presume  that 
they  were  used  in  order  to  express  different  ideas :  "  per  Lord 
Tbntbrd;bn,  Ch.  J.  in  Rex  v.  Great  Bolton  (i).  Here,  if  the  former 
words  mean  something  different  from  the  latter,  they  must  mean 
execution  of  an  elegit.  If  it  be  asked  why  a  more  definite  expression 
was  not  used,  the  answer  may  be,  that  it  is  difficult  to  point  out 
precisely  when  a  elegit  is  in  fact  executed.  The  poundage  is 
limited  by  the  yearly  value  of  the  lands  whereof  ^*  possession  or 
seisin  '*  shall  be  given.  The  term  *'  possession "  here  applies 
strictly  to  the  execution  of  an  elegit,  under  which  a  chattel  interest 
only  passes:  note  (1)  to  UnderhiU  v.  Devereux  (2).  Any  doubt  on 
the  meaning  of  stat.  8  Geo.  I.  c.  15,  s.  16,  is  removed  by  stat. 
8  Geo.  I.  c.  25,  s.  5,  which  forbids  the  sheriff  to  take,  on  the  execu- 
tions there  mentioned, ''  more  than  the  same  fees  as  are  appointed 
by  an  Act  made"  &c.  (8  Geo.  I.  c.  15),  ''for  executing  a  writ  of 
elegit  and  habere  facias  possessionem  or  seisinavu''  No  decision  on 
this  clause  has  been  found ;  but  a  similar  principle  of  interpreta- 
tion has  been  sanctioned.  Under  stat.  11  Geo.  IV.  *&  1  Will.  IV.  [  •787  ] 
c.  60,  s.  8,  which  enables  the  Court  of  Chancery,  where  lands  have 
been  vested  in  a  trustee,  and,  on  his  death,  his  heir  cannot  be  found, 
to  appoint  a  person  by  whom  the  estate  may  be  conveyed,  it  was 
held  in  two  cases.  In  re  Ooddard  (3)  and  In  re  Stanley  (4),  that  the 
Court  could  not  make  such  appointment  on  the  death  of  a  mort- 
gagee, that  case  not  being  expressly  provided  for.  But  in  Ex  parte 
Whitton  (5),  decided  after  the  passing  of  stat.  4  &  5  Will.  IV.  c.  28, 
which,  in  sect.  2,  assumes  that  the  former  Act,  11  Geo.  IV.  & 
1  Will.  IV.  c.  60,  s.  8,  included  mortgagees.  Lord  Langdalb,  M.  E. 
held  '^  that  mortgagees  and  the  heirs  of  mortgagees  were  within 
the  eighth  section,  explained  by  the  subsequent  Act." 

W,  H.  Watson,  contra : 

The  sheriff  was  entitled  to  poundage  on  the  sum  indorsed  upon 
the  writ.  This  point  was  touched  upon,  but  not  decided  by  the 
Court,  in  Price  v.  HoUis  (6).   Before  stat.  8  Geo.  I.  c.  15,  the  sheriff 

(1)  8  B.  &  0.  71,  74.  (4)  5  Sim.  320. 

(2)  2  Wme.  Saund.  68  f  (ed.  6).  (5)  1  Keen,  278. 

(3)  1  My.  &  K.  25.  (6)  1  M.  &  S.  105. 
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Nash  would  have  been  entitled  to  poundage  on  the  whole  debt  levied,  at 
Allen.  ^^^  ^^te  of  Is.  in  the  pound  for  the  first  lOOi.  and  6d.  in  the  pound 
for  the  residue,  by  stat.  29  Eliz.  c.  4,  s.  1,  which  applied  to  execu- 
tions on  elegit :  Jay  son  v.  Rash  (i),  Peacock  v.  Hams  (2),  Tyson 
V.  Paske{s),  Com.  Dig.  Viscount  (F.  1).  The  preamble  of  stat. 
8  Geo.  I.  c.  15,  s.  16,  mentions  writs  of  elegit ;  but  the  rest  of  the 
clause  contains  nothing  which  can  be  construed  as  including  them : 
and  the  enacting  part  cannot  be  extended  by  the  preamble,  nor, 
unless  ambiguous,  restrained  by  it :  2  Dwarris  on  Statutes,  760, 
[  •788  ]  762  ;  Wilson  v.  KnubUy  (4).  The  word  "  possession,"  *which  has 
been  relied  upon,  applies  to  the  writ  of  habere  facias  possessionem. 
The  form  of  a  writ  of  elegit  (6),  "  that  '*  "  you  cause  to  be 
delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent,  all 
the  goods  "  &c.,  "  and  also  all  such  lands  "  &c.,  "  to  hold  "  &c.(6), 
does  not  imply  an  actual  delivery  of  seisin  or  possession;  the 
language  of  the  old  writ  was  similar ;  and  in  fact  possession  is 
not  delivered. 

(Coleridge,  J. :  It  is  said  in  2  Tidd's  Practice,  1086  (7),  that  "  it 
was  formerly  usual  for  the  sheriff  to  deliver  actual  possession  of 
a  moiety  of  the  lands ;  but  he  now  only  delivers  legal  possession  : " 
and  Rogers  v.  Pitcher  {h)  is  referred  to  (7).) 

The  practice  not  to  deliver  possession  in  fact  has  been  uniform. 

(Coleridge,  J. :  Your  construction  strikes  out  the  words  "  by 
reason  or  colour  of  their  office  *'  in  the  enacting  part  of  sect.  16. 
If  the  sheriff  gave  possession  under  an  elegit^  he  would  do  so  by 
reason  of  his  office.) 

There  may  have  been  good  reason  for  omitting  the  writ  of  elegit  in 
the  enacting  part.  The  debt  may  only  be  202.,  the  annual  value  of 
the  land  5,0002. :  there  a  poundage  on  the  annual  value  would  be 
extravagant.  The  debt  might  be  satisfied  in  half  a  year ;  yet  the 
construction  on  the  other  side  would  give  poundage  on  the  value  of 
the  land  for  a  year.   The  sheriff,  at  the  time  of  executing  the  elegily 

(1)  1  Salk.  209.  (6)  Tidd's    Forms,    396,    397,    ed. 

(2)  1  Salk.  331.  1840. 

(3)  1  Salk.  333.  (7)  9th  ed. 

(4)  7  East,  128.  (8)  25  B.  B.  582,  586  (6  Taunt.  202, 

(5)  Under  stat.  1  &  2  Vict.  c.  110,      207). 
B.  11. 
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levies  the  entirety  of  the  debt ;  and  his  poundage  must  be  measured        Nasu 

by  that :  there  is  no  subsequent  levy.     Stat.  8  Geo.  I.  c.  15,  s.  16,       allkn. 

as  construed  on  the  other  side,  would  repeal  stat.  29  Eliz.  c.  4,  s.  1,       [  *789  J 

as  to  poundage  on  executing  an  elegit,  and  leave  the  sheriff,  in  those 

cases,  no  authorized  poundage  except  on  the  ^annual  value  of  lands. 

In  Ex  parte  Whittan  (i)  the  supposition  that  the  heirs  of  mortgagees 

were  included  in  the  clause  mentioning  heirs  of  trustees  did  not 

raise  so  much  difficulty  as  attends  the  construction  here  argued  for 

by  the  plaintiffs.    Stat.  8  Geo.  I.  c.  25,  s.  5,  was  not  meant  to  extend 

or  explain  stat.  8  Geo.  I.  c.  15,  s.  16,  but  only  to  annex  a  penalty  to 

the  violation  of  that  clause. 

G.  AtkiiiBon,  in  reply : 

The  effect  of  stat.  8  Geo.  I.  c.  25,  s.  5,  in  law  is,  that  writs  of 
elegit  are  included  in  sect.  16  of  the  former  Act,  unless  the  words 
of  sect.  16  are  irreconcileable  with  such  an  assumption.  The  words 
*^  whereof  possession  or  seisin  shall  be ''  given,  in  the  latter 
clause,  apply  sufficiently  to  the  execution  of  an  elegit,  as  described 
by  Tidd. 

(Coleridge,  J.:  The  purport  of  the  writ,  as  given  by  stat. 
Westm.  2  (1  stat.  18  Edw.  I.  c.  18),  is  that  the  sheriff  "  shall 
deliver  "  to  the  plaintiff  all  the  chattels  and  half  the  land.) 

As  to  the  argument,  that  lands  worth  5,000{.  a  year  might  be 
taken  for  a  debt  of  20/.,  it  may  as  well  be  supposed  on  the  other 
hand  that  the  debt  might  be  5,000Z.  and  the  yearly  value  of  the 
land  20Z.  It  appears,  by  an  Anonymous  (2)  case  in  Siderfin,  that 
a  sheriff  was  held  indictable  for  taking  2002.  as  fees  for  executing 
an  Imbere  facias  possessionem,  the  Court  saying  that  it  was  great 
oppression  in  the  sheriff,  who  had  so  much  in  the  pound  by  statute 
in  case  of  execution  against  the  personal  estate,  to  take  such  fees 
in  a  case  against  the  real.  Therefore  it  appears  that,  where  the 
execution  affected  the  real  estate,  no  poundage  at  all  could  be  taken 
before  *stat.  8  Geo.  I.  c.  15.  [  .ygo  j 

{Watson:  The  effect  of  that  judgment  is  only  that  in  a 
case  within  stat.  29  Eliz.  c.  4,  where  nothing  was  delivered  but 
the  land,  the  sheriff  could  not  have  poundage  because  there  was 
nothing  to  measure  it  by.  Stat.  8  Geo.  I.  c.  15,  s.  16,  gives  the 
measure.) 

(1)  1  Keen,  278.  (2)  2  Sid.  155. 
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Nash        Lord  Dbnman,  Ch.  J. : 

r. 
ALLEN.  I  think  the  plaintiffs  are  entitled  to  judgment.     Stat.  8  Gem.  I. 

c.  25,  8.  6  (1),  assumes  that  stat.  8  Geo.  I.  c.  15,  s.  16  (i),  haa  pre- 
scribed a  limit  for  the  fees  now  in  question.  And  this  last  mentioned 
clause,  "  for  ascertaining  the  fees  for  executing  writs  of  elegit,  so 
far  as  the  same  relate  to  the  extending  of  real  estates,"  enacts  that 
sheriffs  shall  not  "  by  reason  or  colour  of  their  office  or  offices  *' 
*'  demand,  ask  or  receive  any  other  or  greater  consideration,  fee, 
&c.,"  than  12d.  in  the  pound  of  the  yearly  value  of  any  lands 
"  whereof  possession  or  seisin  shall  be  by  them  or  any  of  them 
given  "  &c.  Passing  over,  as  I  have,  the  words  as  to  executing 
writs  of  habere  facias  possessioneni  aut  seisinam,  and  merely  supposing 
that  under  an  elegit  the  sheriff  has  given  possession  of  lands  by 
reason  or  colour  of  his  office,  I  think  the  case  comes  within  that 
limitation  which  the  statutes,  8  Geo.  I.  c.  25,  s.  5  (i),  and  29Eliz. 
c.  4,  B.  1  (i),  make  it  penal  to  transgress. 

Patteson,  J. : 

I  am  of  the  same  opinion ;  and  the  construction  we  give  to  the 
clause  in  question  of  stat.  3  Geo.  I.  c.  15,  cannot  be  called  extending 
it  by  reference  to  the  preamble.  The  enacting  part  does  not  speak 
of  sheriffs  receiving  any  greater  consideration  or  fee  &c.,  by  reason 
of  their  office  "  in  "  executing  any  writ  of  habere  facias  &c.,  but  by 
[  ♦Tsi  ]  reason  of  their  office  or  offices,  "  or  "  *by  reason  or  colour  of  their 
executing  (fee.  The  words  "  by  reason  of  their  office  "  mean  some- 
thing else,  I  suppose,  than  executing  the  writs  lastly  named ;  and 
that  meaning  may  be  explained  by  the  preamble. 

Williams,  J. : 

Stat.  8  Geo.  I.  c.  25,  s.  5,  assumes  that  the  sheriff  takes  fees 
under  stat.  8  Geo.  I.  c.  15,  s.  16,  for  executing  an  elegit :  and 
therefore  we  may  reasonably  try  to  find  something,  in  the  clause 
referred  to,  whereby  that  may  be  done  which  the  Legislature 
mentions  as  done.  And  I  think  enough  appears  for  that 
purpose. 

Coleridge,  J. : 

The  taking  of  poundage  for  an  elegit,  so  far  as  it  affected  goods 
and  chattels,  was  already  provided  for  by  stat.  29  Eliz.  c.  4,  when 

(1)  Bepealed :  see  notes  (1),  (2),  p.  483,  above.— A.  C. 
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Btat.  8  Geo.  I.  c.  15,  passed.  It  remained  only  to  provide  for  the  nasu 
cas^  in  which  real  estates  were  extended  under  the  writ.  Stat.  allbk. 
8  Gep.  I.  c.  25,  s.  5,  assumes  that  this  has  been  done  by  stat. 
S  Geo.  I.  c.  15,  s.  16,  and,  if  so,  we  should  try  to  give  a  meaning 
to  that  clause,  consistent  with  the  assumption.  Now,  by  the  old 
writ  of  elegit,  the  sheriff  was  to  "  deliver  "  the  moiety  of  lands  to 
the  plaintiff.  Then,  construing  the  clause  as  my  Lord  has  already 
done,  we  may  say  that  '*  by  reason  or  colour  of  their  ofidce  "  applies 
to  the  proceeding  on  a  writ  of  elegit ;  and  the  words  "  whereof 
possession  or  seisin  shall  be  by  them  or  any  of  them  given  "  not 
only  refer  to  the  writs  specified  immediately  before,  but  are  large 
enough  to  include  that  which  the  sheriff  is  called  upon  to  do  under 
an  elegit. 

Judgment  for  plaintiffs. 


[  792] 


HENNIKER    and    Others    v.     LIONEL    WIGG    and       i843. 

Others  (1).  f:^^^ 

(4  Q.  B.  792—795 ;  S.  0.  Dav.  &  M.  160.) 

Where  a  bond  is  given  to  secure  payment  by  A.  to  B.  of  a  specified  sum, 
it  is  not  an  invariable  rule  of  law  that  all  payments  made  by  A.  are  to  be 
applied  in  immediate  and  final  liquidation  of  the  sum  named,  or  of  first 
items  in  A.'s  debit,  or  that,  even  if  A.,  on  a  long  course  of  transactions, 
should,  after  the  giving  of  the  bond,  be  for  a  time  in  advance  to  B.,  the 
bond  is  thereby  satisfied. 

It  may,  in  default  of  express  stipulation,  be  inferred  from  the  language 
and  conduct  of  the  parties  after  execution  of  the  bond  that  they  intended 
the  bond  to  stand  as  a  continuing  security;  and,  that  inference  being 
drawn,  the  above  mentioned  rule  of  application  will  not  hold. 

This  was  an  action  of  debt,  tried  before  Lord  Denman,  Ch.  J., 
at  the  London  sittings  after  Michaelmas  Term,  1841,  when  a  verdict 
was  found  for  the  plaintiffs,  sabject  to  the  opinion  of  the  Court 
upon  a  case. 

The  case  was  this  day  argued  (2)  by  Kelly  for  the  plaintiffs,  and 
Sir  W.  W.  FoUett,  Solicitor-General,  for  the  defendants.  The 
material  points  of  the  case  and  of  the  argument,  so  far  as  they 
affect  the  general  question,  will  be  found  sufficiently  detailed  in 
the  judgment. 

(1)  Followed,  City  Discount   Co.  v.  5oy«,  ^frfe*  v.  i?oy«  (1870)  L.  B.  10  Eq. 

McLean  (1874)  L.  B.  9  0.  P.  692,  693,  467.  470,  39  L.  J.  Ch.  655.— A.  C. 

43L.  J.  C.P.344;  Re  HalleU,  Knatch-  (2)  Before  Lord  Denman,  Ch.   J., 

htdl  y.  HalUtt  (1880)  13  Ch.  D.  696,  739,  Patteson,  Williams,  and  Coleridge,  JJ. 
49  L.  J.  Ch.  415;  distinguished.  Re 
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Hrknikek        Besides  the  authorities  mentioned  in  the  judgment,  the  following 
wioo.       were  referred  to  in  argument  : 

Lysaght  v.  Walker  (i) ;  Pease  v.  Hirst  (2) ;  Et/ton  v.  KnigJU  (3) ; 
Simson  v.  Ingham  (4) ;  Field  v.  CaiT  (5). 

Cur.  adv.  vulL 

Lord  Denman,  Gh.  J.,  in  the  vacation  after  this  Term  (June  28rd), 
delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  debt  on  bond,  brought  by  the  plaintiffs,  as 
[  *793  ]  trustees  of  the  East  of  England  Bank,  "^against  the  defendants, 
who  severally  executed  the  said  bond.  The  condition  (set  out 
upon  oyer)  was  simply  for  repayment  of  the  amount  (1,000Z.)  with 
interest,  on  or  upon  the  6th  April,  1837,  the  bond  itself  bearing 
date  the  preceding  10th  January.  The  plea  was  Solvit  post  diem. 
And  upon  that  the  question  arises. 

The  facts  materially  bearing  upon  the  question  are  as  follows : 

Lionel  Wigg,  the  first-named  defendant,  having  had  dealings 
with  the  National  Provincial  Bank,  and  being  indebted  to  them, 
applied  to  the  plaintiffs'  Bank  for  a  credit  of  1,000{.,  to  pay  off  the 
National  Provincial  Bank.  That  was  declined  :  but  they  agreed  to 
advance  the  defendant  1,0002.  upon  the  other  defendants  joining 
him  in  a  bond  to  that  amount,  which  was  accordingly  executed  by 
Lionel  and  Herbert  Wigg  on  the  10th  January,  1837,  and  by  the 
other  defendants  on  the  12th. 

Before  either  of  those  days  the  first-named  defendant  had  paid 
into  the  plaintiffs'  Bank  two  several  sums ;  namely,  85Z.  on  the 
8rd  of  January,  1962.  on  the  7th,  and,  on  the  12th,  102Z. :  he  had 
also  paid  352.  on  the  11th.  The  defendant  Lionel  Wigg  appears  to 
have  ceased  dealing  with  the  National  Provincial  Bank  after  paying 
to  them  the  sum  of  1,2942.  9a.,  through  the  plaintiffs'  Bank  (which 
said  sum  of  1,2942.  6s.  is  the  first  item  on  the  debit  side  of  his 
account  in  the  pass  book  of  Lionel  Wigg,  viz.  on  the  12th  January), 
but  commenced  a  banking  account  with  the  plaintiffs,  the  first 
transactions  being  the  payment  by  him  into  their  Bank  of  the  said 
sums,  before  the  date  of  the  bond,  which  formed  the  first  items  in 
his  pass  book  on  the  credit  side.  It  does  not  seem  to  be  necessary 
to  pursue  minutely  the  details  of  the  defendant  Lionel  Wigg's 
[  *794  J      account  with  the  plaintiffs,  ^because  it  does  appear  that,  between 

(1)  35  B.  E.  1  (5  BUgh,  N.  S.  1 ;  (3)  2  Jur.  (1838),  p.  8. 

see  p.  28).  (4)  26  R  B.  273  (2  B.  &  G.  65). 

(2)  34  B.  B.  343  (10  B.  &  C.  122).  (5)  0  Bing.  13. 
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the  opening  of  his  account  and  his  failure  at  the  close  on  the  10th    Henniker 
September,  1840,  Tvhen  the  balance  was  against  him  1,5052.  lis.  lid.,       wigg. 
the  balance  had  been  in  his  favour  to  a  greater  amount  than  was 
due  upon  the  bond,  both  for  principal  and  interest. 

And  the  question  is  whether  the  payments  by  the  defendant 
Lionel  into  the  Bank  beyond  the  amount  of  the  bond,  or,  still  more, 
the  balances  exceeding  its  amount,  ought  to  have  been  applied  in 
discharge  of  the  bond. 

It  was  contended  that,  as  the  bond  was  executed  by  some  of  the 
defendants  on  the  10th  of  January  and  by  all  on  the  12th,  the  sum 
of  1,2942.  6«.  above  noticed  must  from  the  date  have  included  the 
1,000Z.  to  secure  which  the  bond  was  given ;  that  the  whole  formed 
one  account,  and  that  an  ordinary  banking,  in  which,  according  to 
the  language  of  Sir  W.  Grant,  M.  E.,  all  the  sums  paid  in  form  one 
blended  fund,  the  parts  of  which  have  no  longer  any  separate  exist- 
ence ;  and  that ''  it  is  the  first  item  on  the  debit  side  of  the  account, 
that  is  discharged,  or  reduced,  by  the  first  item  on  the  credit  side : 
Clayton's  case  (i) ;  and  Bodenham  v.  Purchas  (2),  in  which  case  the 
doctrine  of  Sir  W.  Grant  was  fully  adopted.  And  it  is  presumed 
that,  generally  speaking,  and  with  reference  to  a  case  like  that 
which  he  was  considering  more  especially,  the  doctrine  of  that 
eminent  Judge  admits  of  no  doubt.  But  it  is  equally  certain  that 
a  particular  mode  of  dealing,  and  more  especially  any  stipulation 
between  the  parties,  may  entirely  vary  the  case  :  and  that  would 
be  the  effect,  in  the  present  *instance,  if  it  should  appear  that  this  [  •795  ] 
bond  was  given  to  secure  the  plaintiffs  against  advances  which 
they  might  from  time  to  time  make  to  the  defendant  Lionel.  That 
would  show  that  the  amount  of  it  was  not  to  be  brought  into 
account  like  any  other  item  in  the  manner  supposed  by  Sir  W. 
Grant.  What  was  the  precise  nature  of  the  agreement  between 
the  parties  at  the  time  of  giving  the  bond  does  not  very  distinctly 
appear.  But  the  conduct  and  language  of  the  defendants,  or  some 
of  them,  which  we  find  detailed  in  the  case,  have  a  strong  bearing 
upon  this  point.  In  the  month  of  September,  1840,  Herbert,  in 
the  presence  of  Lionel  Wigg,  expressed  a  hope  that  the  Bank  would 
not  stop  his  brother  Lionel,  as  they  had  the  security  of  the  bond 
for  1,0002.  In  October  following,  the  defendants  Neriah  and 
Edward  expressly  avowed  their  liability  to  pay  1,0002.  on  their 
bond.     On  the  7th  of  November  following  the  defendant  Neriah 

(1)  In  Devaynes  v.  NobU,  15  E.  B.  (2)  20  E.  E.  342  (2  B.  &  Aid.  39). 

151  (1  Mer.  530,  572 ;  see  p.  608). 
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• 

Hbnniksb  wrote  to  the  manager  a  letter  in  terms  which  admit  his  liability.  ' 
wioG.  And  the  same  defendant  shortly  afterwards  called  at  the  Bank,  and 
said  he  was  aware  he  was  liable  for  the  principal,  bat  was  doubtfal 
whether  he  was  liable  for  interest.  From  this  evidence,  which  is  • 
expressly  submitted  to  our  consideration,  we  know  not  at  what 
conclusion  we  can  possibly  arrive  except  that  this  bond  was  given 
as  a  continuing  security,  and  consequently  has  not  been  discharged. 
Our  judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  plaintift. 


18^3.  REG.  V.  The  JUSTICES  of  MIDDLESEX. 

May  31. 
— -  (4  Q.  B.  807—810 ;  &  C.  Dav.  &  M.  289;  12  L.  J.  M.  C.  134 ;  7  Jur.  669.) 

^  ^^  ^  Under  stat.  8  &  9  Will.  III.  c.  30,  s.  6,  the  appeal  against  an  order  of 

removal  lies  to  Quarter  Sessions  only ;  not,  therefore,  to  general  Sessions, 
distinct  from  Quarter  Sessions. 

The  parish  ofiScers  of  St.  John  the  Baptist,  Stamford,  Lincoln- 
shire, gave  the  parish  officers  of  St.  Pancras,  Middlesex,  notice  of 
appeal,  dated  Aagust  26th,  1841,  against  an  order  of  two  justices, 
removing  Margaret,  the  wife  of  William  Blake,  and  her  children, 
from  St.  Pancras  to  St.  John  the  Baptist.  The  notice  stated  that 
the  appeal  would  he  commenced  and  prosecuted  ''at  the  next 
general  Sessions  of  the  peace  to  be  holden  for  the  said  county  of 
Middlesex."  By  the  practice  of  the  Sessions,  the  notice  ought  to 
have  been  served  on  the  28th  of  August;  but  the  agents  for  the 
appellant  parish,  not  knowing  the  practice  in  this  respect,  did  not 
serve  the  notice  till  September  2nd.  The  next  general  Sessions 
were  holden  on  September  18th,  when  it  was  ordered  by  the  Court 
that  the  officers  of  St.  Pancras  should  have  notice  of  the  appeal, 
and  attend  on  the  18th  of  October  then  next  (i),  to  hear  and  abide 
by  the  judgment  &c.  of  the  Court.  At  the  adjourned  general 
Sessions  holden  October  18th,  1841,  the  appeal  came  on,  and  the 
service  of  notice  of  appeal  on  September  2nd  was  objected  to,  and 
the  appeal  consequently  dismissed  without  hearing  on  the  merits. 
The  appellants'  counsel  asked  the  Court  to  enter  continuances  and 
respite  the  appeal :  but  they  refused  to  do  this,  on  the  ground  that 
they  had  no  authority.  Clarkson,  in  the  ensuing  Michaelmas 
C  *808  ]       Term,  obtained  a  rule  nisi  for  a  *  mandamus  to  the  Sessions  to  enter 

(1)  The  appeal  day  of  the  general  Sessions,  according  to  the  practioe  in 
Middlesex. 
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c^ntinnances  and  hear  the  appeal.     Cause  was  shown  m  Hilary        beo. 
Term,  1842,  before  Williams,  J.  in  the  Bail  Cburfe,  on  the  part  of        the 
the  respondents  only:   and  the  learned  Judge,  finding  that  the   Justices  of 
question  was  one  which  materially  affected  the  practice  of  the  Court 
of  Quarter  Sessions,  enlarged  the  rule,  in  order  that  it  might  be 
served  on  the  justices,  and  that  they,  if  they  thought  proper,  might 
show  ca'use  filso. 

.  Sir  F.  Pollocky  Attorney-General,  now  showed  cause  on  behalf 
of  the  justices : 

The  question  is,  whether  or  not  the  general  Sessions  have  power 
to  exercise  an  original  jurisdiction  over  an  appeal,  by  entry  and 
respite.  The  statute,  13  &  14  Car.  II.  c.  12,  which  first  gives  the 
appeal  against  an  order  of  removal,  enacts  (sect.  2)  that  the  persons 
aggrieved  may  appeal  to  the  justices  of  the  county  ''  at  their  next 
Quarter  Sessions."  Stat.  3  &  4  W.  &  M.  c.  11,  s.  9,  gives  an  appeal 
to  **  the  next  general  Quarter  Sessions  of  the  peace,  to  be  held  for 
the  said  county,  riding,  or  division,  city,  or  town  corporate."  But, 
by  the  clause  now  in  question,  stat.  8  &  9  Will.  III.  c.  30,  s.  6, 
'*  the  appeal  against  any  order  for  the  removal  of  any  poor  person 
from  out  of  any  parish,  township,  or  place,  shall  be  had,  prosecuted, 
and  determined,  at  the  general  or  Quarter  Sessions  of  the  peace  for 
the  county,  division,  or  riding,  wherein  the  parish,  township,  or 
place,  from  whence  such  poor  person  shall  be  removed,  doth  lie, 
and  not  elsewhere."  The  question  is,  whether  the  word  *'or" 
gives  an  alternative,  or  merely  connects  two  expressions  which,  for 
the  purpose  of  the  clause,  mean  the  same  thing,  and  denotes  that 
the  general  Sessions  are  the  Quarter  Sessions.  The  more  ordinary 
sense  appears  to  be  that  which  would  give  jurisdiction  in  this  case ; 
but  in  Rex  v.  The  Justices  of  ^London  (i),  where  this  Court  had  [  'soo  ] 
under  consideration  a  clause,  17  Geo.  II.  c.  88,  s.  4,  giving  an 
appeal  to  "the  next  general  or  Quarter  Sessions,"  Lord  Ellbn- 
BOBOUOH  said :  ''  This  statute  therefore  limits  the  appeal  (in  terms) 
to  the  next  general  or  Quarter  Sessions,  and  the  question  is  whether 
the  word  '  general '  is  used  with  a  view  to  those  places  which  have 
both  general  and  Quarter  Sessions,  as  London  and  Middlesex ;  or 
whether  it  is  not  used  as  another  word  for  Quarter  Sessions,  in 
contradistinction  to  a  special  Sessions;  every  Quarter  Sessions 
being  a  general  Sessions  ?  And  we  are  of  opinion  that  the  latter 
is  the  true  construction."  The  Court  will  now  say,  what  rule  of 
(1)  13  R  E.  540  (15  East,  632). 
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Reg.        practice  the  magistrates  shall  adopt  for  the  future ;  but  convenience 
The         is  in  favour  of  that  which  allows  them  to  spread  the  business  over 
jfiraL^mL   ^^^^^  Sessions,  and  not  four  only,  in  the  year. 

Bovill  also  showed  cause  for  the  respondents : 

Stat.  8  &  9  Will.  III.  c.  80,  s.  6,  lays  down  a  rule  as  to  the 
county,  division,  or  riding,  in  which  an  appeal  shall  be  brought, 
but  uses  the  expression  ''  the  "  appeal  against  any  order,  <S^.,  thas 
referring  to  a  power  of  appeal  given  by  previous  statutes.  And  the 
subsequent  words,  ''  general  or  Quarter  Sessions,"  have  received  a 
judicial  construction  in  the  case  already  cited.  The  observation 
of  Lord  Ellbnborouoh  there  on  the  words  "  county,  riding,  or 
division,"  applies  here;  namely,  that  ''there  is  no  county  bat 
Middlesex,  in  which  there  are  in  fact  general  Sessions  in  addition 
to  the  Quarter  Sessions ;  and  they  do  not  occur  in  any  riding  or 
division."  Stat.  9  Geo.  I.  c.  7,  s.  8,  enacts  that  no  appeal  against 
[*8io]  an  order  of  removal  shall  be  proceeded  upon  "in  any  *Court  or 
Quarter  Sessions,"  unless  notice  of  appeal  shall  have  been  given, 
the  reasonableness  of  which  shall  be  determined  by  the  justices 
''at  the  Quarter  Sessions,  to  which  the  appeal  is  made;"  and,  if 
it  appear  to  them  that  reasonable  notice  was  not  given,  "  they  shall 
adjourn  the  said  appeal  to  the  next  Quarter  Sessions."  If  an  appeal 
lay  to  general  Sessions  by  the  prior  Act,  it  is  not  to  be  supposed 
that  in  this  clause  they  would  have  been  so  entirely  overlooked. 

No  counsel  appeared  for  any  other  party. 

LoBD  Denman,  Gh.  J. : 

Assuming  that  the  case  is  brought,  as  it  seems  to  be,  to  this 
issue,  whether  the  Quarter  Sessions,  and  not  the  general  Sessions, 
were  the  proper  tribunal,  I  think  there  is  no  doubt  that  the  Quarter 
Sessions  were  so.  Rex  v.  The  Justices  of  London  (i)  is  an  authority 
directly  bearing  on  the  point ;  and  we  must  decide  in  accordance 
with  it.  The  distinction  between  general  and  Quarter  Sessions  was 
held  material  in  Rex  v.  Tumock  (2)  and  Rex  v.  Shaw  (3),  and  was 
recognized  by  the  Court  in  Taylor^  s  case  (4).  Lord  Ken  yon,  in  Rex 
V.  The  Ouardians  of  the  Poor  of  Chichester  (6),  throws  some  doubt 
on  Rex  v.  Shaw  (3) ;  but  his  judgment  is  not  inconsistent  with  the 

(1)  13  R  R.  540  (15  East,  632).  (3)  2  Salk.  482. 

(2)  2  Salk.  474 ;  S,  C,   (as  Rex  v.  (4)  Palm.  44. 
Turner)  5  Mod.  329.  (5)  3  T.  E.  496. 
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decision  in  that  case.     I  think  that,  by  the  terms  of  the  Act  now         Reo. 

before  us,  the  appeal  lay  to  the  Quarter  and  not  the  general  Sessions.        xhe 

Justices  of 
Pattbson,  Williams,  and  Coleridgb,  J  J.  concurred.  Middlesex. 

Rule  discharged. 


THOMAS   FLIGHT  v.  LEMAN(l).  i843. 

June  9. 
(4  Q.  B.  883—889;  S.  C.  Dav.  &  M.  67;  12  L.  J.  Q.  B.  353 ;  7  Jur.  557.)  

A  declaration  in  case  alleged  that  defendant  unlawfully  and  maliciously  ^  -* 
did  advise,  procure,  instigate  and  stir  up  T.  to  commence  and  prosecute  an 
action  on  the  case  against  plaintiff,  wherein  certain  issues  were  joined,  as 
to  which  plaintiff  was  acquitted :  Held,  that  no  cause  of  action  appeared, 
the  declaration  not  showing  maintenance  (inasmuch  as  the  action  appeared 
not  to  have  been  commenced  when  defendant  interfered),  and  not  alleging 
want  of  reasonable  and  probable  cause  for  the  action. 

Case.  The  second  count  of  the  declaration  alleged  that  the 
defendant  heretofore,  to  wit  1st  January,  1888,  and  on  divers  &c. 
between  that  day  and  22nd  November,  1838,  contriving  and  mali- 
ciously intending  to  injure,  harass  and  damnify  plaintiff,  and  to 
put  him  to  great  vexation,  unlawfully  and  maliciously  did  advise, 
procure,  instigate  and  stir  up  John  Thomas  to  commence  and 
prosecute  an  action  of  trespass  on  the  case  in  the  Court  &c.  (Queen's 
Bench)  against  the  now  plaintiff  together  with  certain  other  persons, 
to  wit  one  Edward  Gill  Flight  and  one  John  Knight;  in  which 
♦last  mentioned  action  the  now  plaintiff  and  the  said  E.  G.  Flight  [  *884  ] 
and  J.  Knight  did  appear,  plead  and  defend  the  same,  according  to 
the  course  and  practice  of  the  said  Court :  that,  by  and  through 
such  advice,  procurement,  instigation  and  stirring  up,  John  Thomas 
did  in  fact  afterwards,  to  wit  4th  January,  1838,  commence  and 
prosecute  the  last  mentioned  action,  and  did  afterwards,  to  wit 
13th  February,  1888,  according  to  the  course  and  practice  &c., 
declare  in  the  last  mentioned  action  against  the  now  plaintiff  and 
the  said  other  defendants  therein ;  and  John  Thomas  did,  to  wit 
then,  in  and  by  the  said  declaration,  complain  against  the  now 
plaintiff  and  the  said  other  defendants  in  the  said  last  mentioned 
action,  amongst  other  things,  that,  whereas  &c.  The  present 
declaration  then  set  out  three  counts  of  a  declaration  in  case  at 
the  suit  of  John  Thomas  against  the  defendant,  E.  G.  Flight  and 
J.  Knight  (2) :  and  that  such  proceedings  were  thereupon  had  &c. : 

(1)  Commented  and  distinguished,  (2)  Thomas  v.   Flight  and  others. 

BraiUaugh    y.    Newdegate    (1883)    11      The  declaration  there,   in  fact,   con- 
Q.  B.  D.  1, 8,  52  L.  J.  Q.  B,  454.—^  C.      tained  counts  besides  those  set  out  in 
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Flight  averment  of  a  trial  at  Nisi  Prias  at  Dorchester,  on  18th  July,  1838, 
lbman.  A^d  ^^^^  ^^6  defendants  were  then  and  there  acquitted  of  the 
premises  mentioned  to  be  charged  against  them  by  John  Thomas. 
And  thereupon  afterwards,  to  wit  22nd  November,  1838,  it  was 
considered,  in  and  by  the  said  Court  &c.,  amongst  other  things, 
that  the  said  John  Thomas  be  in  mercy  for  his  false  claim  against 
[  *885  ]  the  now  plaintiff  and  the  said  *E.  G.  Flight  and  J.  Knight,  defen- 
dants in  the  said  last  mentioned  action  as  aforesaid,  as  to  the 
premises  aforesaid,  whereof  the  now  plaintiff  and  the  said  E.  6. 
Flight  and  J.  Knight,  defendants  as  aforesaid,  were  acquitted  in 
form  aforesaid ;  as  by  the  record  &c.  Whereby,  and  by  reason  of 
the  said  suit,  action  and  false  claim  of  the  said  John  Thomas  as  to 
the  said  premises,  and  of  such  advice,  procurement,  instigation  and 
stirring  up  as  hereinbefore  mentioned,  the  now  plaintiff  was  not 
only  put  to  great  trouble  and  vexation  in  and  about  the  defence  of 
the  said  action,  so  far  as  the  same  related  to  the  said  false  claim 
so  made  and  prosecuted  by  the  said  John  Thomas  by  the  advice, 
procurement,  &c.  of  the  now  defendant  as  aforesaid,  and  whereof 
the  now  plaintiff  was  so  acquitted  as  aforesaid,  but  was  also  obliged 
to  pay,  and  did  in  fact  pay,  a  large  &c.,  to  wit  800/.,  in  and  about 
the  defence  of  the  said  action,  so  far  as  the  same  related  to  the 
said  false  claim  so  then  made  by  the  said  John  Thomas  as  aforesaid, 
and  the  costs  thereof  and  in  relation  thereto. 

The  defendant  pleaded,  in  effect,  that  the  advice  given  by  him 
was  given  in  the  character  of  an  attorney. 
Replication,  De  injuria. 
Special  demurrer.    Joinder. 

Sir  W.  W.  FoUett^  Solicitor-General,  for  the  defendant : 

The  declaration  discloses  no  cause  of  action.  It  states  that  the 
defendant  advised  Thomas  to  commence  an  action  against  the 
defendant,  and  does  not  aver  that  such  action  was  without  reason- 
able or  probable  cause.  In  PecheU  v.  Watson  (i)  one  count  in  case 
[  *886  ]  charged  the  ^advising  to  commence  an  action  without  reasonable 
or  probable  cause ;  and  a  second  count  charged  the  upholding  and 

the  present  declaration.    Several  issues  mentof  the  Court  a£Brmed :  Flight  r. 

were  joined;   on  some  of  which  the  Thomas,  52  E.  B.  468  (11  Ad.  &  £L 

then  plaintiff   succeeded.     The  then  688).'    The  judgment  of  the  Exchequer 

defendants    brought    error    in    the  Chamber  was  afi&rmed  in  Dom.  Proc., 

Exchequer    Chamber,    on    a   bill    of  Flight  v.  Thomas,  54  B.  B.  55  (8  01.  & 

exceptions  to  the  ruling  of  Parke,  B.  Fin.  231). 

at  the  trial  at  Dorchester;  but  the  (1)  58  R  B.  843  (8  M.  &  W. 
ruling  was  held  good,  and  the  judg- 
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maintaining  of  an  action  already  commenced ;  and  both  were  held  Flight 
good;  but  here  the  declaration  differs  from  the  first  count  in  lbman. 
Pechell  v.  Watson  (i)  in  not  averring  want  of  reasonable  or  probable 
cause,  and  from  the  second  in  showing  that  the  action  was  not 
brought  before  the  defendant  gave  his  advice.  Maintenance  con- 
sists, not  in  advising  the  commencement  of  an  action,  but  in 
upholding  an  action  already  commenced.  In  Co.  Litt.  868  b,  Lord 
Coke  describes  the  offence  as  follows.  ''  Maintenance,  manutenentia^ 
is  derived  of  the  verb  inanutenere^  and  signifieth  in  law  a  taking 
in  land,  bearing  up  or  upholding  of  quarrels  and  sides,  to  the 
disturbance  or  hindrance  of  common  right."  He  then  goes  on 
to  explain  two  sorts  of  maintenance,  one  in  pais,  which  is  punish- 
able only  by  indictment,  the  other  in  the  Courts,  which  is  that 
now  in  question.  Of  this  he  says :  ''  The  other  is  called  curialis, 
because  it  is  done  pendente  placito,  in  the  Courts  of  justice ;  and 
this  was  an  offence  at  the  common  law,  and  is  threefold."  The 
first  and  third  kinds  are  not  now  in  question:  ''the  second  is, 
when  one  maintaineth  the  one  side,  without  having  any  part  of 
the  thing  in  plea,  or  suit ;  and  this  maintenance  is  twofold,  general 
maintenance,  and  special  maintenance."  In  Hawk.  PI.  Cr.  B.  1| 
ch.  88  (2),  this  passage  is  referred  to,  and  maintenance  in  the 
Courts  is  described  as  follows  (sect.  8).  "  Secondly,  curialis,  or  in 
a  court  of  justice,  where  one  officiously  intermeddles  in  a  suit 
depending  in  any  such  Court  *  which  no  way  belongs  to  him."  So,  [  ♦ss?  ] 
in  Com.  Dig.  Maintenance  (A  1),  the  act  is  explained  to  be 
sustaining  a  party  ia  ''  a  cause  pending  in  suit ; "  for  which  2  Inst. 
208,  212,  is  cited.  To  the  same  effect  is  4  Blackst.  Com.  184.  It 
is  true  that  to  procure  the  commencement  of  a  suit  without  reason- 
able or  probable  cause,  though  it  be  not  technically  maintenance, 
is  in  some  cases  actionable  :  but  one  essential  requisite  to  such  an 
action  is  the  want  of  reasonable  or  probable  cause,  which  is  not  here 
averred.  The  charge  is  analogous  to  that  of  a  malicious  prosecution. 
So  it  ought  to  be  shown  how  the  action  terminated :  it  does  not 
appear  in  this  case  that  all  the  issues  are  set  out,  and  what  the 
general  result  was.  It  is  not  even  alleged  that  the  defendant  was 
not  interested  in  the  cause.     (He  was  then  stopped  by  the  Coubt.) 

Barstow,  contra : 

The  fallacy  of  the  argument  for  the  defendant  consists  in  applying 
to  all  sorts  of  maintenance  a  definition  of  a  particular  kind  of 
(1)  58  E.  E.  843  (8  M.  &  W.  691),  (2)  Vol.  U.  p.  393,  7th  ed. 

B.R. — ^VOL.  LXII.  82 
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Flight      maintenance.    One  kind  of  maintenance  consists  in  upholding  suits 
Lem AN.      already  commenced ;  another  in  instigating  the  commencement  of 

suits.    The  two  are  distinguished  in  2  Inst.  218  (i).    It  is  absurd 

to  treat  one  as  an  offence,  and  not  the  other. 

(Coleridge,  J. :  Suppose  I  know  of  a  defect  in  your  title  to  land, 
and,  even  from  malice  to  you,  inform  the  legal  owner:  is  that 
actionable  ?) 

That  might  be  actionable  or  not  under  the  peculiar  circumstances 
of  the  case.  As  to  the  objection  that  the  defendant's  interest  is 
[  *»88  ]  not  negatived,  it  was  held,  in  Pechell  v.  Watson  (2),  *that  it  lies  on 
the  defendant  to  aver  his  interest.  Then,  as  to  the  result  of  the 
action,  enough  is  shown ;  for  it  appears  that  on  some  issues,  at 
all  events,  the  parties  were  acquitted.  The  existence  of  reasonable 
or  probable  cause  would  be  no  justification  in  a  case  of  main- 
tenance. And,  even  if  it  were,  the  averment  of  such  cause  should 
come  from  the  defendant,  on  the  same  principle  which  requires 
him  to  show  his  interest,  if  he  has  any. 

Lord  Dbkman,  Gh.  J. : 

The  case  of  Pechell  v.  Watson  (2)  proceeded  on  the  principle  that 
to  maintain  an  action  already  commenced  was  unlawful.  That 
is  not  here  charged ;  and  therefore  the  count  ought  to  show  the 
ingredients  which  make  the  instigation  to  a  suit  actionable.  The 
plaintiff  has  not  done  this;  for,  beyond  all  doubt,  the  absence  of 
reasonable  or  probable  cause  is  one  such  ingredient,  in  the  absence 
of  which  it  does  not  appear  that  the  plaintiff  has  been  unlawfully 
disturbed. 

Pattbson,  J. : 

I  think  this  declaration  is  bad,  for  the  reason  already  given. 
The  case  is  analogous  to  that  of  a  complaint  of  malicious  prosecu- 
tion or  arrest;  and  here,  as  there,  the  want  of  reasonable  or 
probable  cause  ought  to  be  alleged. 

Williams,  J. : 

The  averments  in  this  declaration  might  be  sustained  by  proof 
that  the  defendant,  not  being  an  attorney,  had  held  a  conversation 
with  Thomas,  and  had  said,  '*  if  your  story  is  correct,  you  might  sue 

(1)  The  distinctioii  is  the  same  as  in      for  the  defendant 
Co.  Litt.  368  b,  cited  in  the  argument  (2)  68  K.  £.  843  (8  M.  &  W.  691}. 


vol..  Lxn.]  1843.    Q.  B.     4  Q.  B.  888—889.  499 

Plight,"  No  action  could  be  maintained  on  that,  unless  *it  further  Flight 
appeared  that  the  now  defendant  knew  that  there  was  no  right  to  lemax. 
sue  the  now  plaintiflf.  [  "889  ] 

Coleridge,  J. : 

It  is  not  asserted  here  that  the  suit  maintained  was  without 
reasonable  or  probable  cause:  there  are  only  general  words, 
imputing  an  instigation  and  a  stirring  up.  There  should  be  added 
to  these,  in  strict  analogy  with  actions  for  malicious  prosecution  or 
arrest,  as  my  brother  Patteson  has  pointed  out,  an  averment  of 
want  of  reasonable  or  probable  cause :  and  without  such  averment 
this  declaration  shows  no  right  of  action. 

Jvdgment  f(yi'  defendant. 


REG.  V.  The  TOWN  COUNCIL  of  LICHFIELD.  i843. 

June  10. 
(4  Q.  B.  893—910;  S.  C.  Dav.  &  M.  491 ;  12  L.  J.  Q.  B.  308;  7  Jur.  670.)  

SemUey  that  the  council  of  a  borough  may  prosecute  at  the  expense  of        I  ^     -1 
the  corporation  for  an  assault  upon  the  mayor  in  the  execution  of  his  duty. 
But  the  opinion  of  the  council  must  be  taken  before  the  prosecution  is 
instituted ;  and,  if  this  be  not  done,  they  cannot  afterwards  order  payment 
of  the  costs  out  of  the  corporation  funds  (1). 

The  council  of  a  borough,  haying  borrowed  money  to  pay  debts  incurred 
by  the  corporation  since  the  passing  of  stat.  5  &  6  Will.  IV.  c.  76,  (and  not 
within  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28,)  cannot  oi-der  repayment 
of  such  loan  out  of  the  borough  fund. 

On  a  motion  for  a  certiorari  to  bring  up  orders  made  for  the  above 
purposes,  it  is  no  answer  that  the  alleged  orders  consist  only  of  resolutions 
entered  in  the  corporationjninutes,  and  which  would  not  of  themselves  be 
an  authority  for  payment.  Or  that  they  are  entered  in  a  book  which 
cannot  be  brought  up  without  great  inconvenience,  and  from  which  the 
resolutions  could  not  be  separated  without  injuring  other  entries. 

A  BULB  was  obtained,  in  last  Easter  Term,  calling  on  the  council 
of  the  city  of  Lichfield  to  show  cause  why  a  certiorari  should  not 
issue  to  remove  into  *this  Court  (2)  **  a  certain  order  made  by  the  [  •894  ] 
said  council,"  on  7th  of  April,  1843,  for  payment  of  165Z.  9«.  Id. 
to  the  late  mayor,  and  ''an  order  made  by  the  said  council,"  on 
the  same  day,  for  payment  of  200Z.  and  interest  to  Mrs.  Mallett 
of  the  said  city. 

The  affidavits  in  support  of  the  rule  stated  in  substance  the 
following  facts.  In  and  before  1888,  the  corporation  of  Lichfield 
was  possessed  of  freehold  property  subject  to  the  provisions  of  the 

(1)  See  now  Borough  Funds  Act,  c.  78,  s.  44.  [Municipal  Corporations 
1872  (35  &  36  Vict.  c.  91),  s.  2.  Act,    1882    (45    &    46   Vict.  c.   50), 

(2)  Stat   7   WiU.  IV.    &    1    Vict.      s.  141  (2).] 

32—2 
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Reg.        Acts  for  regulating  municipal  corporations.    In  June,  1888,  the 
The         corporation,  with  the  approbation  of  the  Lords  of  the  Treasury  (as 
Spiei^^    directed  by  statute  (i))  sold  part  of  such  property  for  1,068Z.     The 
proceeds  (except  lOOL)  were  paid  to  the  treasurer,  and  part  of  them, 
amounting  to  700!.,  invested  in  Exchequer  bills  in  the  treasurer's 
name.     On   November  9th,    1842,  the  council  ordered  that   the 
Exchequer  bills  should  be  turned  into  money ;  which  was  done  in 
January,  1848,  and  the  proceeds,  785Z.,  received  by  the  treasurer, 
and  placed  by  him  to  the   credit  of  the  borough  fund:  and  it 
remained  in  the  treasurer's  hands  when  this  application  was  made. 
After  the  passing  of  stat.  6  &  6  Will.  IV.  c.  76,  Thomas  Rowley, 
the  then  mayor,  borrowed  200!.  from  Thomas  Mallett,  one  of  the 
then  councillors,  and  gave  his  promissory  note  for  the  amount. 
No  bond  or  obligation  for  the  repayment  was  given  in  the  name  of  the 
body  corporate ;  nor  was  the  money  applied  in  discharging  any  debt 
incurred  by  them  before  the  passing  of  the  Act ;  but  interest  on  the 
note  was  paid  from  time  to  time  by  the  council  out  of  the  borough 
fund.     Mallett  died,  and  left  the  said  Mrs.  Mallett  his  executrix. 
[  895  ]  In  October,  1842,  a  Court  was  held  at  the  town  hall  for  revising 

the  burgess  lists :  a  riot  took  place ;  and  the  mayor,  Bobert  Sharp, 
was  assaulted  in  the  execution  of  his  duty.  He  preferred  a  charge 
of  riot  and  assault  before  the  magistrates  of  the  city  against  Jamea 
Burton  and  three  others,  whom  the  magistrates  bound  over  to 
appear  at  the  next  Quarter  Sessions  for  the  city,  and  there  answer 
an  indictment  on  the  prosecution  of  Bobert  Sharp,  for  riot  and 
assault.  At  those  Sessions  an  indictment  was  preferred,  by  Sharp, 
for  a  riot,  and  for  assaulting  Sharp  in  the  execution  of  his  duty  as 
mayor,  and  for  an  assault  on  him  unconnected  with  his  office.  The 
indictment  was  removed  by  certiorari,  and  tried  before  a  special  jury 
at  the  Stafford  Spring  Assizes,  March,  1848 :  and  the  defendants  were 
acquitted.     The  Court  made  no  order  as  to  the  prosecutor's  costs. 

At  a  council  held  on  April  7th,  1848,  the  following  "  resolutions 
or  orders  "  were  agreed  upon  by  the  majority,  and  were  signed  by 
the  mayor,  but  not  by  any  of  the  councillors. 

''  Friday,  April  7th,  1848.  At  a  meeting  and  common  hall  of 
the  council  of  this  city  this  day  held,"  &c.  ''It  is  agreed  and 
ordered  that  the  sum  of  1652.  9^.  Id.  be  paid  out  of  the  borough 
fund  to  Mr.  Alderman  Sharp,  late  mayor  of  this  city,  in  addition 

(1)  5  &  6  Wm.  IV.  c.  76,   8.   04.      Local  Government  Act,  1882  (51  &  52 
[See  now  Municipal  Corporations  Act,      Vict.  c.  41),  8.  72. — ^A.  C»] 
1882  (45  &  46  Vict.  c.  50),  8.  108,  and 
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to  any  Bums  already  paid  to  him  on  account  of  the  mayor's  salary ;         Rso. 
the  above  sum  of  1652.  9«.  1^.  being  the  amount  of  the  bill  of  costs,        tub 
now  examined  and  allowed  by  the  council,  consisting  of  the  charges,    lichp/eld^ 
fees  and  disbursements  of  Messrs.  Spurrier  and  Chaplin,  solicitors, 
Birmingham,  loss  of  time  and  travelling  allowances  of  prosecutor 
and  witnesses,  justices'  clerks'  and  Court  fees,  and  expenses,  in  the 
prosecution  of  James  Burton,"  &c.,  "  for  a  riot  and  *assault  on       [  •896  ] 
the  said  Robert  Sharp  on  the   15th  October  last,  when  in  the 
execution  of  his  duty  as  mayor  of  this  city  on  the  revision  of  the 
burgess  lists :  the  information  and  complaint  of  the  said  B.  Sharp 
against  the  three  first-named  defendants  for  the  said  alleged  offence 
having  been  heard  and  enquired  into  on  the  20th  and  24th  of  October 
last  before  ten  of  the  justices  of  the  peace  for  the  said  city,  by  whom 
the  said  R.  Sharp  was  bound  over  to  prosecute,  and  those  defendants 
to  appear  and  answer,  at  the  ensuing  Sessions  for  the  city  of 
Lichfield  held  on  the  26th  October  last :  the  said  R.  Sharp  having 
also  preferred  an  indictment  at  such  Sessions,  which  was  found 
a  true  bill,  and  was  moved  by  the  defendants,  after  traversing,  by 
certiorari,  to   Stafford;  and   tried  at  the  last  Assizes,  when  the 
defendants  were  acquitted." 

"  It  is  agreed  and  ordered  that  the  principal  money,  and  interest 
thereon,  due  from  this  council  to  Mrs.  Mallett  of  this  city,  widow, 
and  secured  by  a  promissory  note  to  her  late  husband,  be  paid." 

The  councillors  who  dissented  gave  the  treasurer  notice  not  to 
make  the  payments,  on  the  ground  that  they  were  illegal,  and  that 
an  application  would  be  made  to  this  Court  for  the  purpose  of 
quashing  them. 

The  affidavits  further  stated  that  the  majority  in  council  threatened 
to  enforce  the  said  orders  for  payment  of  the  note,  &c.,  and  costs  &c., 
*'  by  and  out  of  the  said  city  or  borough  fund,  and  in  particular  by  and 
out  of  the  proceeds  of  the  said  Exchequer  bills."  That  the  balance 
standing  to  the  credit  of  the  borough  fund  when  the  orders  were 
made  consisted  only  of  202.,  which  arose  from  the  rents  and  other 
annual  income  of  property  belonging  to  the  corporation,  and  of 
785/.,  the  proceeds  of  the  Exchequer  bills.  That,  after  payment  of 
*the  debts,  expenses,  and  outgoings  now  properly  incurred  by  the  t  '^97  ] 
corporation,  there  would  be  no  surplus  applicable  to  the  payment  of 
the  two  sums  mentioned  in  the  resolutions,  or  for  the  benefit  of  the 
inhabitants,  &c.  And  that  the  deponents  believed  that  the  pro- 
posed application  of  the  proceeds  of  Exchequer  bills  had  not  been 
authorized  by  the  Lords  of  the  Treasury. 
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Beg.  It  was  further  stated  that  an  injunction  had  been  obtained, 

The         restraining  the  mayor,  aldermen  and  burgesses  from  ordering  the 

Lichfield'    treasurer  to  pay,  and  the  treasurer  from  paying,  the  iwo  sums  in 

question  out  of  any  funds  or  property  of  the  corporation  till  fall 

answer,  or  till  further  order  of  the  Court  of  Chancery. 

The  affidavits  in  opposition  to  the  rule  stated,  among  other 
things,  as  follows : 

That  the  two  resolutions  or  supposed  orders  of  7th  April,  1848, 
*^  are  not  respectively  orders  in  writing  of  the  council  of  the  borough 
of  Lichfield,  signed  by  three  or  more  members  of  the  said  council, 
and  countersigned  by  the  town  clerk  of  such  borough,  pursuant  to 
the  fifty-ninth  section  of  the  Act,"  &c.  (5  &  6  Will.  IV.  c.  76)  (i), 
'*  but  that  the  same  were  and  are  resolutions  of  the  council  of  the 
said  borough  entered  in  the  minute  book  of  the  corporation  of 
Lichfield,  kept  pursuant  to  the  sixty-ninth  section  of  the  said  Act, 
and  signed  only  by  the  mayor,  who  presided  at  the  meeting  of  the 
said  council  held  on  that  day.  That  such  original  resolutions,  so 
entered  "  &c.,  "  and  signed  "  &c.,  **  are  not  orders  upon  which  the 
treasurer  of  the  said  borough  would  pay  the  sums  of  money  therein 
mentioned,"  "  but  that  further  orders,  signed  by  three  or  more  of 
the  council  of  the  said  borough,  and  countersigned  by  the  said 
town  clerk,  pursuant  to  the  said  fifty-ninth  section,"  "  would  be 
[  *898  ]  necessary  before  the  said  treasurer  would  *pay  the  said  sums  of 
money ; "  and  that,  upon  payment  of  the  money  mentioned  in  such 
last-mentioned  orders  so  made  and  countersigned  as  aforesaid,  the 
said  treasurer  would  keep  such  orders,  together  with  any  receipts 
which  might  be  given  by  the  person  or  persons  receiving  the  said 
money,  as  his  authority  and  vouchers  for  the  payment  of  the  said 
money."  And  that  the  resolutions  so  entered  and  signed  "  cannot 
be  removed  into  this  honourable  Court  by  certiorari  or  otherwise 
without  tearing  the  same  out  of  the  said  minute  book,  and  so 
destroying  or  injuring  other  entries  contained  in  the  said  minute 
book  relating  to  other  matters,  or  without  removing  at  the  same 
time  the  said  minute  book  itself,  which  could  not  be  done  without 
great  inconvenience  to  the  said  corporation  of  Lichfield  and  the 
said  council  and  officers  thereof." 

That  the  said  majority  of  the  council  acted  bond  fide,  and,  before 
making  the  orders,  ascertained  that  the  1652.  9s.  Id.  was  a  neces- 
sary expense  incurred  on  behalf  of  the  council  for  the  benefit  of  the 

(1)  See  now  Municipal  Corporations  Act,  1882  (45  &  46  Vict  c  50), 
s.  141  (1).— A.  C. 
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inhabitants  in  carrying  into  effect  the  above-mentioned  statute  by        Beo. 

protecting  the  mayor  while  exercising  the  duties  of  his  office,  and        the 

prosecuting. persons  who  had  unlawfully  and  riotously  obstructed    LicHKiELir 

him,  &e. ;  and  they  had  also  ascertained  ''  that  the  said  sum  of 

200Z.  had  been  borrowed  of  the  late  Mr.  Mallett  on  behalf  of  the 

eqanoil  of  the  said  borough  with  their  assent,  for  the  benefit  of  the 

inhabitants  of  the  said  borough,  for  the  purpose  of  paying  certain 

lawful  debts  and  demands  amounting  to  199Z.  IBs.  9id.,  to  which 

the  corporation  were  liable.*'     A  resolution  of  council  (April  8rd, 

1887),  for  borrowing  the  money,  was  set  forth;  and  it  was  stated 

that  the  debt  due  from  the  corporation  to  the  treasurer  at  that  time 

exceeded  6002.     The  deponents  also  stated  that  repayment  of  the 

200/.  had  been  ^secured  by  a  note  of  the  mayor,  aldermen  and       [  *899  ] 

burgesses,  signed  by  Thomas  Rowley  as  the  mayor  (i) ;  and  that 

the  199/.  15«.  9^d.  had  been  expended  (under  proper  orders)  in 

paying  such  debts  and   demands  as  before  mentioned,  and  the 

residue  of  the  200Z.  duly  carried  to  account.     The  items  in  respect 

of  which  the  payments  were  made  consisted  of  pensions  (granted 

by  the  former  corporation,  amounting  to  lOZ.),  salaries,  fees  of  jury 

at  Court  leet,  bill  of  clerk  of  the  peace,  payment  to  coroner,  repairs 

&c.,  at  the  gaol,  bread  for  prisoners,  and  expenses  of  a  prosecution ; 

all  which  payments  had  been  agreed  to  and  ordered  by  the  council 

or  the  city  Quarter  Sessions.     The  resolutions  made  from  time 

to  time  by  the  council  for  payment  of  interest  on  Mallett's  note 

appeared,  by  extracts  from  their  minutes,  to  have  been  concurred 

in  by  parties   who   were  now  promoting  the  application   for  a 

certwrari. 

Statements  were  also  made  as  to  the  riot  and  attack  upon  the 
mayor  at  the  Bevision  Court :  and  it  was  deposed  that  the  defendants 
removed  the  indictment  into  this  Court,  and  that,  on  the  trial,  no 
application  was  made  for  costs  of  the  prosecution,  because  it  was 
considered  that  the  Court  had  no  power  to  award  such  costs  on 
trial  of  an  indictment  removed  by  certiorari,  and  for  no  other 
reason. 

(1)  The  note,  stamped  with  the  seal  promise  to  pay  Mr.  Thomas  Mallett  or 

of  the  mayor,  aldermen  and  burgesses,  order  two  hundred  pounds  with  lawful 

was  as  follows :  interest  for  the  same,  at  the  rate  of 

**  200/.  five  poimds  per  centum  per  annum. 

**  Lichfield,  11th  April,  1837.  **  Thomas  Rowley, 

**  On  demand,  we,  the  mayor,  alder-  **  Mayor, 

men  and  burgesses  of  the  borough  of  "Witness,  Charles  Simpson." 
the  city  and  county  of  Lichfield,  do 
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Keg.  It  was  also  deposed  that  the  purchase  of  Exchequer  *bill8 

The        referred  to  in  the  affidavits  in  support  of  the  rule  was  not  ordered 

L?cHPiELD^   ^^  ^^  made  with  the  approval  of  the  Lords  of  the  Treasury ;  that 

[  *»oo  ]      the  investment  of  the  produce  of  any  sale  of  real  property  was  not 

made  one  of  the  terms  and  conditions  of  such  sale  by  the  said 

Lords  of  the  Treasury ;    and,  further,  that  the  said  purchase  of 

Exchequer  bills  was  not  intended  to  be  permanent,  but  only  for  a 

temporary  purpose.    That,  when  the  resolutions  of  7th  April,  1848, 

were  made,  the  borough  fund  in  the  treasurer's  hands  was  more 

than  sufficient  to  pay  all  the  debts  and  legal  liabilities  of  the 

corporation,  including  the  sums  mentioned  in  those  resolutions. 

And  that  no  borough  rate  had  been  at  any  time  laid  or  levied  in 

the  said  borough  under  stat.  5  &  6  Will.  IV.  c.  76. 

Erie  and  W.  R.  Cole  now  showed  cause : 
The  order  for  the  costs  of  prosecution  was  rightly  made  (i).   *    ♦    ♦ 
[  905  ]  Then,  as  to  the  order  for  payment  of  the  note.    The  fact  is, 

merely,  that,  some  small  debts  being  due  from  the  corporation, 
and  its  funds  not  immediately  accessible,  the  council  borrowed 
200Z.  for  the  present  purpose,  refunding  it,  by  the  order  in  question, 
when  they  had  money  in  hand.  The  payments,  in  each  instance, 
were  such  as  in  honesty  ought  to  have  been  made.  HoUhworth  v. 
The  Mayor  dc.  of  Dartmotith  (2),  in  principle,  bears  out  this  order. 
Whether  the  liabilities  which  the  money  was  borrowed  to  meet 
were  incurred  by  the  old  or  the  new  corporation  is  immaterial; 
with  respect  to  such  engagements  the  new  corporation  is  merely 
the  old  continued  :  The  Attorney-Oeneral  v.  Kerr  (3) ;  and  it  must 
have  power  to  make  the  necessary  provisions,  by  the  general  capacity 
resulting  to  it  from  stat.  5  &  6  Will.  IV.  c.  76,  s.  6,  as  well  as  by 
the  particular  direction  of  sect.  92(4). 

(Coleridge,  J. :  Your  argument  from  sect.  92  requires  that  there 
should  be  a  borough  fund ;  now  it  appears  that  there  was  none 
sufficient  for  the  purposes  of  these  orders,  without  taking  into  it 
[  '906  ]  money  raised  by  sale  of  the  real  property.  The  *borough  fund 
consists  only  of  annual  proceeds.  You  cannot  make  away  with  the 
capital  stock.) 

(1)  See  now  Borough  Funds  Act,      430). 

1872  (35  &  36  Vict  c.  91),  s.  2.— A.  C.  (4)  See  now  Municipal  CorporationB 

(2)  52  R.  R.  427  (11  Ad.  &  El.  490).      Act,    1882    (45    &    46    Vict.   c.   50), 

(3)  50  B.  E.  221  (2  Beav.  420,  429,      Sch.  V.  Pt.  H.  §  12.— A.  0. 
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Where  the  Legislature  has  intended  that  capital  arising  from  sales         Rkg. 
shoald  not  be  carried  to  the  borough  fund,  express  provision  is        the 

made  to  that  effect,  as  in  stat.  5  i&  6  Will.  IV.  c.  76,  s.  189  (i) ;  and  l^i^^^^^j^l"" 
even  that  has  been  relaxed  by  stat.  6  &  7  Will.  lY.  c.  104,  s.  8(2). 

(GoLEBiDOE,  J. :  The  treasurer  does  not  hold  the  capital  stock  of 
the  borough,  but  only,  under  sect.  92,  rents  and  annual  proceeds. 
By  the  practice  contended  for,  all  the  real  property  of  the  borough 
might  be  sold.) 

If  the  borough  fund  is  not  now  sufficient,  that  does  not  make  the 
orders  illegal.    A  borough  rate  may  be  made,  if  necessary. 

(Coleridge,  J. :  It  would  be  retrospective.  To  avoid  the  un- 
popularity  of  making  a  rate  when  it  ought  to  have  been  made, 
proceeds  of  the  real  property  were  taken  into  the  borough  fund. 
Now,  if  a  rate  is  made  to  pay  the  200Z.,  the  inhabitants  of  the 
borough  will  be  rated  for  expenses  incurred  several  years  ago.) 

Further,  this  writ  is  prayed  for  to  remove  certain  orders.  But 
none  have  been  made.  Nothing  exists  but  resolutions  entered  in 
the  minute  book,  and  which  could  not  be  removed  without  the 
inconvenience  mentioned  in  the  affidavits.  Such  minutes,  made 
under  stat.  5  &  6  Will.  IV.  c.  76,  s.  69(3),  are  different  from  orders 
of  the  council ;  and  the  two  are  mentioned  as  distinct  in  stat.  7 
Will.  IV.  &  1  Vict.  c.  78,  s.  22(4). 

(LoBD  Denman,  Ch.  J. :  If  this  be  in  itself  an  order,  you  cannot 
say  that  writing  it  in  a  book  which  cannot  be  brought  up  makes 
any  ^difference.) 

F.  V.  Lee,  contra,  contended,  as  to  the  prosecution,  that  the 
mayor  ought,  in  the  first  instance,  to  have  consulted  *the  council  [  *907  ] 
on  the  expediency  of  undertaking  it,  and  obtained  from  them  an 
order  or  resolution  under  the  corporation  seal.  He  referred  to 
Attorney 'Oeneral  v.  The  Mayor  of  Norivich  (6).  He  also  objected 
.that  a  municipal  corporation  could  not  bind  itself  by  the  note 
here  described ;  citing  Slark  v.  Highgate  Archivay  Company  (6)  and 

(1)  See  now  Municipal  Corporations         (3)  Ibid.  Sch.  11.  §  12. 
Act,  1882  (45  &  46  Vict.  c.  oO),  s.  122.  (4)  Ibid.  s.  233. 

—A.  C.  (5)  44  B.  R.  143  (2  My.  &  Cr.  406). 

(2)  Ibid.  122  (3).  (6)  6  Taunt.  792. 
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Rbg.         Broughton  v.  The  Manchester  Water  Works  Company  (i).     (He  was 

Thb         then  stopped  by  the  Court.) 
Council  op 

Lichfield.     _.  _  ^,     ▼ 

Lord  Denman,  Gh.  J. : 

Without  saying  that  it  is  not  quite  proper  that  a  corporation 
should  incur  expense  to  protect  its  officers  in  the  performance  of 
any  necessary  duty,  I  am  of  opinion  that  the  objection  to  the  first 
order  in  this  case  must  prevail,  namely,  that  the  council  of  the 
borough  did  not  previously  authorize  such  expenditure  (2).  It  was 
their  duty  to  consider  in  the  first  instance  whether  the  prosecution 
was  a  proper  one  to  be  undertaken  at  the  expense  of  the  corporation. 
Such  an  enquiry  is  very  easy  and  simple ;  and  there  is  no  injustice 
in  exacting  it.  Had  they  voted  at  first  that  the  corporation  would 
be  at  the  expense  of  prosecuting,  the  present  difficulty  would  not 
have  arisen.  As  to  the  200Z.,  it  appears  to  me  no  justification  that 
the  council  borrowed  this  money  to  pay  other  debts.  They  should 
have  waited  till  funds  came  in,  or  raised  them  in  the  regular  manner. 
Stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28(8),  expressly  sanctions  the 
[  *908  ]  borrowing  of  money  to  pay  ♦debts  contracted  by  the  corporation 
before  the  passing  of  stat.  5  &  6  Will.  IV.  c.  76,  and  shows  thtit  the 
borrowing  of  money  for  other  purposes  is  not  sanctioned  by  the 
Legislature. 

Pattbson,  J. : 

Stat.  5  &  6  Will.  IV.  c.  76,  s.  92  (4),  authorizes  payment  of  expenses 
**  necessarily  incurred :  "  but  the  town  council  are  to  determine 
what  are  necessary ;  and,  if  that  question  is  not  put  to  them  before 
the  expenses  are  incurred,  they  cannot  afterwards  decide  upon 
repaying  them.  As  to  the  2002.,  if  the  borrowing  of  that  sum  was 
lawful,  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  28  (6),  must  be  deemed 
unnecessary.  That  clause  was  introduced  for  the  particular 
purpose  of  enabling  new  corporations  to  borrow  money  for  the 
purpose  of  paying  debts  of  the  body  corporate  contracted  before 
the  Act  of  5  &  6  Will.  IV.  passed.  Here  the  borrowing  was 
not  for  such  a  purpose,  and  therefore  is  not  within  the  statutes. 
Whether   there    be   any  remedy  for  the  lender  I  do  not  now 

(1)  22  E.  R.  278  (3  B.  &  Aid.  1).  —A.  C. 

(2)  See  now  Borough  Funds  Act,  (4)  Municipal  Corporations  Act,  1882 
1872  (35  &  36  Viot.  c.  91),  s.  2.— A.  C.  (45  &  46  Vict.  c.  50),  Sch.  V.  Pt.  2, 

(3)  See  now  Municipal  Corporations  §  12. 

Act,  1882  (45  &  46  Vict.  c.  50),  s.  131.  (5)  Ihid.  s.  131. 
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enquire :  there  is  none  upon  the  note,  because  this  is  not  a        Bko. 

trading  corporation.  fss 

Council  of 

XTT  T  LiCHFIBLD. 

Williams,  J. : 

As  to  the  2002.,  the  language  of  stat.  5  &  6  Will.  lY.  c.  76, 
expressly  authorizing  other  modes  of  raising  money,  and  not  loans, 
is  strongly  against  the  order.  If  there  existed  a  power  of  raising 
money  to  any  extent  for  the  purposes  to  which  this  sum  was 
applied,  it  might  be  carried  on  to  an  entire  dilapidation  of  the 
available  property  of  the  borough.  I  think  this  proceeding  was  not 
within  the  spirit  or  principle  of  the  Act.  As  to  the  expenses  of 
prosecution,  the  incurring  of  these  was  a  matter  concerning  the 
whole  corporation,  and  on  which  the  council  should  have  been 
consulted  before  *the  step  was  taken;  though,  if  the  first  magistrate  [  ^^^  1 
is  assaulted  in  the  execution  of  his  duty,  it  may  be  abundantly 
necessary  that  the  corporation  should  prosecute. 

COLEBIDGE,  J. : 

It  may,  no  doubt,  be  very  necessary  that  the  corporation  should 
prosecute,  in  a  case  of  this  kind,  for  the  protection  of  its  chief 
magistrate.    But  nothing  could  be  more  irregular  than  the  pro- 
ceeding adopted  here.    When  this  prosecution  was  undertaken,  the 
borough  fund  was  insolvent.     An  assault  and  riot  are  committed, 
and  a  charge  made :  the  mayor  does  not  consult  the  council  as  to 
the  proceedings  that  shall  be  adopted:  the  magistrates  direct  a 
prosecution :  parties  are  bound  over  to  the  Sessions :  the  case  is 
removed  by  certiorari  and  tried  by  a  special  jury,  and  a  verdict  of 
Not  guilty  found.    Then  an  order  is  made,  to  charge  the  expenses 
on  the  corporation.     But,  if  application  had  been  made  to  the 
council  at  first,  they  would  perhaps  have  said :  ''In  the  present 
state  of  the  borough  fund  we  will  consider  whether  or  not  a 
borough  rate  ought  to  be  made : "  and  they  might  have  been  of 
opinion  that  it  ought  not.    At  all  events  they  had  no  opportunity 
of  deciding.    In  the  mean  time,  real  property  of  the  borough 
having  been  sold,  the  proceeds,  which  ought  not  to  have  gone  to 
the  borough  fund,  have  been  taken  into  it;  and  then,  from  that 
miscalled  borough  fund,  it  is  proposed  to  pay  the  costs  of  the 
prosecution.    As  to  the  2002.,  the  practice  contended  for  would 
lead  to  the  grossest  misapplications.    There  were,  in  this  case, 
salaries,  pensions  and  other  demands  to  be  paid  out  of  the  borough 
fund:   but  there  was  no  borough  fund  to  meet  the  payments. 
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Reg.        Then,  instead  of  making  a  rate,  they  borrow  money  to  avoid  that 
Thb         course,  and  *  afterwards  seek  to  pay  the  debt  out  of  the  capital  stock 

ucH««i^'  0*  *^«  corporation. 
r  0^iQ  1  Rule  absolute. 

The  orders  were  afterwards  brought  up  (i),  and  quashed  without 
opposition. 


1843.  ARMYTAGE  v.  HALEY  (2). 

Jnn^S,  ^^  ^  ^  917—918 ;  S.  C.  Dav.  &  M.  139;  12  L.  J.  a  B.  323;  7  Jur.  671.) 

[  ^1^  J  In  an  action  for  injury  by  negligence  of  defendant's  serrant,  the  jury 

found  a  verdict  for  plaintiff,  with  one  farthing  damagee,  though  it 
appeared  that  plaintiff's  thigh  was  broken,  and  that  he  had  paid  10/.  for 
surgical  attendance. 

This  Court  granted  a  new  trial,  on  payment  of  costs  by  plaintiff  within 
three  weeks. 

Case  for  injury  caused  by  negligence  of  defendant's  servant 
in  driving  an  omnibus  belonging  to  defendant  against  plaintiff. 
Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Yorkshire  Spring  Assizes, 
1848,  the  negligence  was  proved ;  and  it  appeared  that  plaintiff's 
thigh  was  broken,  and  considerable  expense  incurred  in  the 
consequent  attendance  of  a  surgeon,  who  also  deposed  that  it  was 
doubtful  whether  plaintiff  would  not  be  always  lame.  Verdict  for 
plaintiff,  damages  one  farthing. 

In  Easter  Term,  1848,  Dundas^  for  the  plaintiff,  obtained  a  rule 
to  show  cause  why  a  new  trial  should  not  be  had,  unless  defendant 
would  consent  to  the  damages  being  increased  to  10/.  6«.  6d.  (s). 

W,  H.  Watson  and  Pashley  now  showed  cause : 

A  new  trial  will  sometimes  be  granted  for  smallness  of  damages 
in  actions  on  contract,  because  there  a  definite  measure  of  the 
injury  may  be  assumed  by  the  Court.    But  in  actions  for  tort  the 

(1)  The  return  (subscribed  by  the  say*' — ^The  orders  were  then  set  out, 

mayor  and  sealed  with  the  common  and  the  return  added,  "  Which  are  the 

seal)  was  as  follows:   **0n  the  7th  orders  mentioned  in  the  writ  hereunto 

day  of  April "  &c.,  **  a  meeting  of  the  annexed." 

council  of  the  city  of  Lichfield  was  (2)  Ci.  Kelly  y.  Sherlock  [1^66)  L.R, 

duly  held  according  to  the  Act"  &c.  1  Q.  B.  686,  35  L.  J.  Q.  B.  209;  and 

5  &  6  Will.  IV.  c.  76,  "  at  which  the  Phillips  v.  L.  &  S,  W.  By,  Co.  (1879) 

following  orders  were  made,  and  were  4  Q.  B.  D.  406,  5  Q.  B.  Div.  78,  49 

then  duly  entered  in  the  minute  book  L.  J.  Q.  B.  233. — A.  C. 

of  the  proceedings  of  the  said  coimcil  (3)  The   alleged    amount    of    the 

pursuant  to  the  said  Act,  that  is  to  surgeon's  bilL 
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general  rale  is,  that  a  new  trial  will  not  be  granted  on  that  ground :     Armttaoe 
Ketidall  v.   Hayward  (i),  Matiricet  v.   Brecknock  (2),   Hayward  v.       Haley. 
Xenton  (a),   Barker  v.  Dixie  (4),  21  Vin.  Abr.  486,  Trial,  (Y.  g), 
Lord  Goicer  v.  Heath  (5).    So  a  new  trial  is  seldom  granted  for 
excessive  damages:  Lord  Toivnsend  *v.  Hughes (6)  is  an  instance       [*9U] 
of  the  unwillingness  of  the  Court  to  interfere  in  such  a  case.     The 
jury  here  may  have  wished  to  deprive  the  plaintiff  of  costs,  on 
account  of  his  conduct :  but  the  Court  will  not  take  upon  itself  to 
"  unravel  the  grounds  and  motives  which  may  have  led  to  the 
determination  of  a  question   once  settled   by  the  jurisdiction  to 
which  the  law  has  referred  it :  *'   Reg.  v.  The  Justices  of  the  West 
Hiding  (7). 

(Lord  Denmax,  Ch.  J. :  A  new  trial  on  a  mere  difference  of 
opinion  as  to  amount  may  not  be  grantable :  but  here  are  no 
damages  at  all.) 

The  new  trial,  if  granted,  would  be  on  payment  of  costs ;  but  can 
the  Court  assume  that  the  damages  ought  to  have  exceeded  202.  ? 

Dundas  and  Joseph  Addison,   contra,   were   stopped   by  the 
Court. 

Lord  Dbnman,  Ch.  J. : 

The  cases  cited  for  the  defendant  were  actions,  not  for  injury  to 
the  person,  but,  principally,  for  slander.  There  ought  to  be  a  new 
trial  here,  on  payment  of  costs. 

Patteson,  Williams,  and  Coleridge,  JJ.,  concurred  (8). 

Rule  absolute,  on  payment  of  costs  by  plaintiff;  ij  the 
rule  absolute  be  not  drawn  up  in  three  ueeks,  this 
rule  to  be  discharged  with  costs  (9). 

(1)  50  R.B,  730(5  Bing.N.C.  424).  176;    S.    C.   3  Salk.    115;   Brown  y. 

(2)  2  Doug.  509.  Seymour,  1  Wils.  5  ;  A  mtin  v.  Hilliere, 

(3)  2  Sir.  940.  Hard.  408. 

(4)  22  Str.  1051.  (9)  Tho   rule    absolute    not    being 

(5)  Barnes's  Notes,  445.  drawn  np  in  the  time  named,  this  rule 

(6)  2  Mod.  150.  was  discharged    with  costs,  and    an 

(7)  65  B.  B.  396  (1  Q.  B.  624,  631).  entry    made    accordingly,   July   7th, 

(8)  See   Cook  v.  Seal,  1   Ld.  Bay.  1843. 
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IN  THE  COURT  OF  EXCHEQUER. 


i8«.  SMOUT    V.  MARY  ANN  ILBERY  (1). 

May  23,  ^    ' 
(10  Meeson  &  Welsby,  1—12 ;  S.  0.  12  L.  J.  Ex.  357.) 

Plg^  Where  a  man  who  had  been  in  the  habit  of  dealing  with  ihe  plaintiff  for 

r  J  1  meat  supplied  to  his  house,  went  abroad,  leaving  his  wife  and  family 

resident  in  this  country,  and  died  abroad :  Held,  that  the  wife  was  not  liable 
for  goods  supplied  to  her  after  his  death,  but  before  information  of  his 
death  had  been  received ;  she  having  had  originally  full  authority  to  con- 
tract, and  done  no  wrong  in  representing  her  authority  as  continuing,  nor 
omitted  to  state  any  fact  within  her  knowledge  relating  to  it;  the  revocation 
itself  being  by  the  act  of  God,  and  the  continuance  of  the  life  of  the 
principal  being  equally  within  the  knowledge  of  both  parties. 

Debt  for  goods  sold  and  delivered,  and  on  an  accoant  stated. 

Pleas,  first,  except  as  to  6Z.  7^.,  parcel,  Jcc.j  nunquam  indebitatus  ; 
secondly,  except  as  to  the  said  sum  of  62.  7s.,  parcel,  &c.,  payment ; 
thirdly,  as  to  the  sum  of  6Z.  7«.,  parcel,  &c.,  payment  into  Court 
of  that  sum,  and  nunqv/im  indebitatus  ultra.  The  replication  took 
issue  on  the  first  plea,  denied  the  payment  alleged  in  the  second, 
and  accepted  the  62.  Is.,  in  satisfaction  as  to  so  much  of  the  debt 
demanded. 
[  2  ]  At  the  trial  before  Gurney,   B.,  at  the  Middlesex  sittings  in 

Michaelmas  Term,  1841,  it  appeared  that  the  plaintiff  was  a 
butcher,  and  the  defendant  the  widow  of  James  Ilbery,  who  left 
England  for  China  in  May,  1889,  and  was  lost  in  the  outward 
voyage,  on  the  14th  October,  1839.  The  news  of  his  death  arrived 
in  England  on  the  18th  of  March,  1840.  The  plaintiff  had 
supplied  meat  to  the  family  before  Mr.  Ilbery  sailed,  and  during 
his  voyage,  and  the  supply  continued  down  to  the  time  of  the  news 
of  his  death,  and  even  afterwards.  Upon  the  14th  October,  1839, 
the  day  of  Mr.  Ilbery's  death,  the  amount  of  the  debt  was 
521.  18«.  Ud.  Between  that  day  and  the  arrival  of  the  news  of 
the  death,  meat  had  been  supplied  to  the  amount  of  191.  9s. ;  and 
after  that,  the  supply  amounted  to  61.  Is. 

(1)  This  decision  has  recently  been  decision  is  based  with  the  principle 

applied  in  a  case  where  a   plaintiff  laid  down  in  Cdltn  v.  Wright  (1857) 

sought   to  .  recover    costs    from    the  8  E.  &  B.  647,  27  L.  J.  Q.  B.  315,  and 

solicitor  of  the  defendants,  a  Company  the  recent  cases  in  which  that  principle 

which  had  become  dissolved  wiUiout  has   been    applied    (see    Firhank  v. 

the  knowledge  of  the  solicitor  during  Humphreys  (1886)  18  Q.  B.  D.  54,  56 

the  coiirse  of  the  action  {Saltan  v.  New  L.  J.  Q.  B.  57 ;  HcUbot  v.  Lens  [1901] 

fieesUm  Cycle  Co.  [1900]  1  Oh.  43,  69  1  Ch.  344.  70  L.  J.  Oh.  125;  Oliver  j. 

L.  J.  Ch.  20).     But  it  is  not  easy  to  Bank  of  England  [1902]  1  Ch.  610,  71 

reconcile  the  reasoning  upon  which  the  L.  J.  Ch.  388,  C.  A.). — A.  C. 
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This  action  was  brought  for  these  two  sums  (together)  25Z.  16s.       Smout 

The  defendant  paid  6/.  7«.  into  Court,  and  relied  on  a  payment  of      ilbbbt. 

201.,  as  discharging  her  from  the  plaintiff's  claim  for  meat  supplied 

after  the  date  of  her  husband's  death;  and  the  counsel  for  the 

defendant  gave  in  evidence  the  following  receipt  signed  by  the 

plaintiff,  dated  the  80th  March,  1840 :  "  Received  of  Mrs.  Ilbery, 

202."    The  plaintiff  insisted  that  the  20Z.  had  been  paid  generally 

on  account,  and  must  be  applied  as  a  payment  by  the  executors  in 

part  satisfaction  of  the  debt  of  the  husband;   and  called  Mr. 

Dollman,  the  executor.    From  his  evidence  it  appeared,  that  Mr. 

Ilbery  had  left  the  management  of  his  affairs  in  his  hands,  and 

whenever   Mrs.    Ubery  wanted    money,   she  had   it   from  him. 

Dollman  and  Mrs.  Ilbery  were,  by  Ilbery's  will,  appointed  executor 

and  executrix ;  but  he  alone  proved  the  will,  on  the  21st  March, 

1840,  power  being  reserved  in  the  usual  way  for  her  to  prove  also. 

On  the  28th  March,  Mr.  Dollman  gave  Mrs.  Dbery  five  or  six 

cheques,  and  among  others,  one  for  20^.,  payable  to  the  plaintiff. 

This  cheque  she  paid  to  the  plaintiff,  and  took  his  receipt  as  above 

mentioned. 

At  that  time  it  was  supposed  that  Ilbery's  estate  was  solvent.    It        [  s  ] 
turned  out  to  be  otherwise ;  and  Dollman,  who  was  engaged  with 
him  in  the  adventure  to  China,  had  become  bankrupt. 

The  question  left  to  the  jury  was,  whether  the  202.  was  paid  on 
the  executorship  account,  or  on  the  account  of  Mrs.  Ilbery  only, 
and  in  discharge  of  that  debt  which  (on  both  sides,  as  well  as 
in  the  learned  Judge's  opinion)  was  taken  to  have  been  due  from  her. 

The  jury  found  that  it  was  paid  on  the  executorship  account,  and 
gave  their  verdict  for  the  plaintiff  for  192.  9^.,  the  price  of  the  meat 
supplied  between  the  day  of  Mr.  Ilbery's  death,  and  the  arrival  of 
the  intelligence  of  it.  A  rule  having  been  obtained  in  Michaelmas 
Term  to  show  cause  why  that  verdict  should  not  be  set  aside,  and 
a  new  trial  had,  on  the  ground  that  the  defendant  was  not  liable 
for  the  meat  supplied  after,  but  before  she  had  any  knowledge  of, 
her  husband's  death  (i). 

Hindmarch  (Jervia  was  with  him)  showed  cause  in  the  vacation 
after  last  Hilary  Term  : 

There  is  no  question  here  as  to  the  appropriation  of  payments, 
as  the  jury  have  found  that  the  202.  was  paid  on  the  executorship 

(1)  This  point  was  not  made  at  the  trial,  and  therefore  there  could  be  no 
motion  for  a  nonsuit. 
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8M0UT  account.  The  only  qaestion  is,  whether  the  defendant  (the  widow) 
iLBERY.  is  liable  for  meat  supplied  to  her  from  the  time  of  her  husband's 
death,  until  it  became  known  in  this  country.  It  will  be  said  on 
the  other  side,  that  the  widow  is  not  liable  for  meat  supplied  before 
the  news  of  his  death  arrived,  because  she  did  not  contract  as  his 
widow  on  her  own  account,  but  on  her  husband's  credit.  To 
support  that  proposition,  it  will  be  incumbent  on  the  defendant  to 
make  out  that  the  executor  is  liable,  but  that  she  cannot  do,  for 
[  6  ]  the  contrary  was  expressly  held  in  Blades  v.  Free  (i).  *  *  If 
a  man  supplies  goods  to  another,  and  he  has  them  and  uses  them, 
the  law  will  imply  a  promise  by  him  to  pay  for  them. 

(Aldebson,  B.  :  The  question  is  this,  whether,  where  an  agent 
contracts  in  the  name  of  a  principal,  and  it  turns  out  afterwards 
that  there  is  no  principal,  and  there  is  no  fraud  in  the  case,  the 
agent  is  liable  as  the  principal.  That  is  distinguishable  from  the 
case  where  he  knows  he  has  no  principal,  as  in  PoUiill  v.  Walter  (2). 
This  question  is  a  good  deal  discussed  in  Story  on  Agency,  226, 227, 
where  the  author  seems  to  think  that  it  may  be  taken  that  the 
party  who  makes  the  contract  undertakes  that  he  has  a  principal ; 
but  that,  he  says,  would  be  the  subject  of  a  special  action.) 

That  point  was  not  taken  at  the  trial.  In  order  to  make  the 
agent  liable  as  principal,  it  is  not  necessary  to  import  fraud  into 
the  case. 

(Aldebson,  B.  :  Mr.  Justice  Story  says  (3),  "  There  is  no  doubt  of 
the  personal  liability  of  the  agent  in  all  cases  where  he  falsely 
affirms  that  he  has  authority,  as  he  does  when  he  signs  the 
instrument  as  agent  of  his  principal,  and  knows  that  he  has  no 
authority.  But  another  question  has  been  made,  whether  he  is 
liable  when  he  supposes  that  he  has  authority,  and  he  has  none : 
as,  for  example,  when  he  misconstrues  the  instrument  conferring 
authority  on  him ;  or  where  the  instrument  conferring  the 
authority  turns  out  to  be  a  forgery,  and  he  supposed  it  to  be 
genuine.  In  Polhill  v.  Walter^  Lord  Tbntebden,  in  delivering  the 
opinion  of  the  Court,  seems  to  have  thought  that  the  right  of 
action  was  founded  solely  upon  there  being  an  affirmation  of 
authority,  when  the  party  knew  it  to  be  false ;  and  that  therefore, 

(1)  32  E.  E.  620  (9  B.  &  C.  167  ;  4  (3)  Pages  226,  227,  note  3  (ct  9th 
Mao.  &  By.  282).  ed.  312,  313). 

(2)  37  B.  B.  344  (3  B.  &  Ad.  J 14). 
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if  the  party  acted  under  the  authority  of  a  forged  instrument,       Smout 
supposing  it  to  be  genuine,  he  would  not  be  responsible.    But      ilbery. 
there  is  great  reason  to  doubt  this  doctrine ;    for   if   a  person 
represents  himself  as  having  authority  *to  do  an  act  when  he  has        [  *6  ] 
not,  and  the  other  side  is  drawn  into  a  contract  with  him,  and  the 
contract  becomes  void  for  want  of  such  authority,  the  damage  is 
the  same  to  the  party  who  confided  in  such  representation,  whether 
the  party  making  it  acted  with  a  knowledge  of  its  falsity,  or  not. 
In  short,  he  undertakes  for  the  truth  of  his  representation."     And 
then  he  adds,  "  In  cases  where  a  person  executes  an  instrument  in 
the  name  of  another,  without  authority,  there  is  some  diversity  of 
judicial  opinion  as  to  the  form  of  action  in  which  the  agent  is  to  be 
made  liable  for  the  breach  of  duty.    In  England  it  is  held  that  the 
suit  must  be  by  a  special  action  on  the  case :    PoUiill  v.  Walter.'*) 

It  is  not  necessary  to  import  fraud  into  the  case,  to  render  the 
agent  liable.  If  a  party  says,  ''  I  am  agent  of  A.  B.,'*  he  under- 
takes that  he  is  so.  The  defendant  must  be  taken  to  have  held 
out  to  the  plaintiff  that  she  had  authority  to  bind  some  person ; 
and  if  that  was  untrue,  she  is  herself  bound.  *  *  In  Thomson 
V.  Davenport  (i),  where  at  the  time  of  making  a  contract  of  sale, 
the  party  buying  the  goods  represented  that  he  was  buying  them 
on  account  of  persons  resident  in  Scotland,  but  did  not  mention 
their  names,  and  the  seller  did  not  inquire  who  they  were,  but 
afterwards  debited  the  party  who  purchased  the  goods ;  it  was  held 
that  the  seller  might  afterwards  sue  the  principals  for  the  *price.  [*7] 
There  the  vendor  actually  credited  the  agent,  and  yet  the  principal 
was  held  liable.  The  general  principle  is,  that  the  law  creates  an 
implied  contract  from  the  receipt  of  the  goods. 

(Alderson,  B.  :    Here  each  party   thought   the  husband  was 
responsible.) 

That  can  make  no  difference,  for  it  is  clear  that  there  could  be  no 
contract  between  the  plaintiff  and  the  dead  man ;  and  there  was 
no  contract  by  the  executor  with  the  plaintiff.     *    *     * 

Erie,  in  support  of  the  rule  : 
The  contract  in  this  case  was  a  continuing  contract,  which  the 
parties,  in  Blades  v.  Free,  failed  to  make  out.    This  was  a  course 
of  dealing  which  was  continued  in  consequence  of,  and  as  part  of, 
(1)  32  E.  R.  578  (9  B.  &  C.  78 ;  4  Man.  &  Ey.  110). 
B.B. — VOL.  LXII.  38 
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Smout  the  former  contract.  An  agent  ought  not  to  be  held  liable  where 
iLBBRT.  he  enters  into  a  contract  as  agent,  bond  fide  sapposing  himself  to 
have  authority,  when  it  turns  out  that  he  had  none,  through  an 
event  which  had  happened,  but  of  which  he  was  not  cognizant,  and 
had  no  means  of  knowing.  The  evidence  here  was,  that  goods 
were  supplied  by  the  plaintiff  to  the  husband  during  his  residence 
here,  and  were  afterwards  continued  to  be  supplied  to  his  wife 

[  *^  ]  after  he  left  this  country ;  there  is  clearly  no  implied  ^contract 
arising  from  this  state  of  things,  that  she  would  pay  for  them. 
Suppose  the  case  of  the  husband  and  wife  having  both  gone 
abroad,  and  having  left  a  housekeeper  in  charge  of  the  house  and 
the  children,  and  meat  is  supplied  to  the  house,  and  the  husband 
and  wife  are  both  drowned,  is  the  housekeeper  to  be  liable,  because 
she  ordered  the  meat  for  the  use  of  the  house  ? 

(Aldebson,  B.  :  In  the  same  way  it  may  be  said,  if  a  bachelor 
leaves  a  housekeeper  in  possession  of  his  house,  and  goes  abroad, 
and  dies,  is  the  housekeeper  to  be  liable  ?) 

In  PoUiiU  V.  Walter,  there  was  the  making  of  a  representation 

which  the  party  making  it  knew  to  be  untrue.    If  Ilbery  had  not 

died,  he  would  have  been  clearly  liable,  and  the  account  was  in  his 

name.    As  to  the  argument  of  there  being  an  implied  contract, 

that  merely  amounts  to  this,  that  a  party  to  whom  goods  are 

delivered  is  liable  for  them ;   but  that  is  where  there  is  nothing  to 

show  that  any  other  person  was  responsible.     The  case  of  Blades 

V.  Free  has  nothing  to  do  with  the  present. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Aldebson,  B.  : 

This  case  was  argued  at  the  sittings  after  last  Hilary  Term, 
before  my  brothers  Gurney,  Bolfe,  and  myself.  The  facts  were 
shortly  these.  The  defendant  was  the  widow  of  a  Mr.  Ilbery,  who 
died  abroad ;  and  the  plaintiff,  during  the  husband's  lifetime,  had 
supplied,  and  after  his  death  had  continued  to  supply,  goods  for 
the  use  of  the  family  in  England,  ^he  husband  left  England  for 
China  in  March,  1889,  and  died  on  the  14th  day  of  October,  in  that 
year.  The  news  of  his  death  first  arrived  in  England  on  the  18th 
day  of  March,  1840;  and  the  only  question  now  remaining  for 
the  decision  of  the  Court  is,  whether  the  defendant  was  liable  for 
the  goods  supplied  after  her  husband's  death,  and  before  it  was 
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possible  that  *the  knowledge  of  that  fact  should  be  communicated       Smout 
to  her.     There  was  no  doubt  that  such  knowledge  was  communi-      ilb^kry. 
eated  to  her  as  soon  as  it  was  possible  ;   and  that  the  defendant       [  *9  ] 
bad  paid  into  Court  sufficient  to  cover  all  the  goods  supplied  to 
the  family  by  the  plaintiff  subsequently  to  the  13th  March,  1840. 

We  took  time  to  consider  this  question,  and  to  examine  the 
authorities  on  this  subject,  which  is  one  of  some  difficulty.  The 
point,  how  far  an  agent  is  personally  liable  who,  having  in  fact  no 
authority,  professes  to  bind  his  principal,  has  on  various  occasions 
been  discussed.  There  is  no  doubt  that  in  the  case  of  a  fraudulent 
misrepresentation  of  his  authority,  with  an  intention  to  deceive,  the 
agent  would  be  personally  responsible.  But  independently  of  this, 
which  is  perfectly  free  from  doubt,  there  seem  to  be  still  two  other 
classes  of  cases,  in  which  an  agent  who  without  actual  authority 
makes  a  contract  in  the  name  of  his  principal,  is  personally  liable, 
even  where  no  proof  of  such  fraudulent  intention  can  be  given. 
First,  where  he  has  no  authority,  and  knows  it,  but  nevertheless 
makes  the  contract  as  having  such  authority.  In  that  case,  on  the 
plainest  principles  of  justice,  he  is  liable.  For  he  induces  the 
other  party  to  enter  into  the  contract  on  what  amounts  to  a  mis- 
representation of  a  fact  peculiarly  within  his  own  knowledge  ;  and  it 
is  but  just,  that  he  who  does  so  should  be  considered  as  holding 
himself  out  as  one  having  competent  authority  to  contract,  and  as 
guaranteeing  the  consequences  arising  from  any  want  of  such 
authority.  But  there  is  a  third  class,  in  which  the  Courts  have  held, 
that  where  a  party  making  the  contract  as  agent  bond  fide  believes 
that  such  authority  is  vested  in  him,  but  has  in  fact  no  such 
authority,  he  is  still  personally  liable.  In  these  cases,  it  is  true, 
the  agent  is  not  actuated  by  any  fraudulent  motives ;  nor  has  he 
made  any  statement  which  he  knows  to  be  untrue.  But  still  his 
liability  depends  on  the  same  principles  as  before.  It  is  a  wrong, 
differing  only  *in  degree,  but  not  in  its  essence,  from  the  former  case,  [  *io  ] 
to  state  as  true  what  the  individual  making  such  statement  does  not 
know  to  be  true,  even  though  he  does  not  know  it  to  be  false,  but 
believes,  without  sufficient  grounds,  that  the  statement  will  ultimately 
turn  out  to  be  correct.  And  if  that  wrong  produces  injury  to  a 
third  person,  who  is  wholly  ignorant  of  the  grounds  on  which  such 
belief  of  the  supposed  agent  is  founded,  and  who  has  relied  on  the 
correctness  of  his  assertion,  it  is  equally  just  that  he  who  makes 
such  assertion  should  be  personally  liable  for  its  consequences. 

On  examination  of  the  authorities,  we  are  satisfied  that  all  the 

83— a 
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Smout  cases  in  which  the  agent  has  been  held  personally  responsible,  will 
iLBKBY.  be  found  to  arrange  themselves  under  one  or  other  of  these  three 
classes.  In  all  of  them  it  will  be  found,  that  he  has  either  been 
guilty  of  some  fraud,  has  made  some  statement  which  he  knew 
to  be  false,  or  has  stated  as  true  what  he  did  not  know  to  be  true, 
omitting  at  the  same  time  to  give  such  information  to  the  other 
contracting  party,  as  would  enable  him  equally  with  himself  to 
judge  as  to  the  authority  under  which  he  proposed  to  act. 

Of  the  first,  it  is  not  necessary  to  cite  any  instance.  PoUiill  v. 
Walter  (i)  is  an  instance  of  the  second ;  and  the  cases  where  the 
agent  never  had  any  authority  to  contract  at  all,  but  believed,  that 
he  had,  as  when  he  acted  on  a  forged  warrant  of  attorney,  which 
he  thought  to  be  genuine,  and  the  like,  are  instances  of  the  third 
class.  To  these  may  be  added  those  cited  by  Mr.  Justice  Story,  in 
his  book  on  Agency,  p.  226,  note  8.  The  present  case  seems  to  us 
to  be  distinguishable  from  all  these  authorities.  Here  the  agent 
had  in  fact  full  authority  originally  to  contract,  and  did  contract  in 
the  name  of  the  principal.    There  is  no  ground  for  saying,  that  in 

[♦11]  representing  her  authority  *as  continuing,  she  did  any  wrong  what- 
ever. There  was  no  mala  fides  on  her  part — no  want  of  due  diligence 
in  acquiring  knowledge  of  the  revocation — no  omission  to  state  any 
fact  within  her  knowledge  relating  to  it,  and  the  revocation  itself 
was  by  the  act  of  God.  The  continuance  of  the  life  of  the  principal 
was,  under  these  circumstances,  a  fact  equally  within  the  knowledge 
of  both  contracting  parties.  If,  then,  the  true  principle  derivable 
from  the  cases  is,  that  there  must  be  some  wrong  or  omission  of 
right  on  the  part  of  the  agent,  in  order  to  make  him  personally 
liable  on  a  contract  made  in  the  name  of  his  principal,  it  will  follow 
that  the  agent  is  not  responsible  in  such  a  case  as  the  present. 
And  to  this  conclusion  we  have  come.  We  were,  in  the  course  of 
the  argument,  pressed  with  the  difiiculty,  that  if  the  defendant 
be  not  personally  liable,  there  is  no  one  liable  on  this  contract 
at  all ;  for  Blades  v.  Free  (2)  has  decided,  that  in  such  a  case  the 
executors  of  the  husband  are  not  liable.  This  may  be  so:  but 
we  do  not  think  that  if  it  be  so,  it  affords  to  us  a  su£Scient  ground 
for  holding  the  defendant  liable.  In  the  ordinary  case  of  a  wife 
who  makes  a  contract  in  her  husband's  lifetime,  for  which  the 
husband  is  not  liable,  the  same  consequence  follows.  In  that  case, 
as  here,  no  one  is  liable  upon  the  contract  so  made. 

(1)  37    E.    B,    344    (3    B.  &    Ad.  (2)  32  B,  B.  620  (9  B.  &  C.  ie7;  4 

114).  Man.  &  By.  282). 
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Oar  judgment,  on  the  present  occasion,  is  founded  on  general  8mout 
principles  applicable  to  all  agents ;  but  we  think  it  right  also  to  ilbery. 
advert  to  the  circumstance,  that  this  is  the  case  of  a  married 
woman,  whose  situation  as  a  contracting  party  is  of  a  peculiar 
nature.  A  person  who  contracts  with  an  ordinary  agent,  contracts 
with  one  capable  of  contracting  in  his  own  name ;  but  he  who 
contracts  with  a  married  woman  knows  that  she  is  in  general 
incapable  of  making  any  contract  by  which  she  is  personally 
bound  (1).  The  contract,  therefore,  made  with  the  husband  by 
her  ^instrumentality,  may  be  considered  as  equivalent  to  one  [*^2] 
made  by  the  husband  exclusively  of  the  agent.  14  ow,  if  a  contract 
were  made  on  the  terms,  that  the  agent,  having  a  determinable 
authority,  bound  his  principal,  but  expressly  stipulated  that  he 
should  not  be  personally  liable  himself,  it  seems  quite  reasonable 
that,  in  the  absence  of  all  inala  fides  on  the  part  of  the  agent, 
no  responsibility  should  rest  upon  him  :  and,  as  it  appears  to  us,  a 
married  woman,  situated  as  the  defendant  was  in  this  case,  may 
fairly  be  considered  as  an  agent  so  stipulating  for  herself ;  and  on 
this  limited  ground,  therefore,  we  think  she  would  not  be  liable 
under  such  circumstances  as  these. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial 
must  be  absolute ;  but  as  the  point  was  not  taken  at  Nisi  Prius, 
we  think  the  costs  should  abide  the  event  of  the  new  trial. 

Rule  absolute  accordingly » 


STEPHENS  V.  HILL.  i842. 

(10  Meeson  &  Welsby,  28—35;  S.  C.  11  L.  J.  Ex.  329;  1  Dowl.  N.  S.  669;        ^^*- 

6  Jur.  585.)  ExcIi.  of 

Where  an  attorney  has  been  guilty  of  misconduct  in  the  course  of  a  cause,         -^f^o^- 
the  Court  will  grant  a  rule  calling  on  him  to  show  cause  why  his  name  L  ^^  J 

should  not  be  struck  off  the  roll,  even  although  the  matter  complained  of 
may  amount  to  an  indictable  offence ;  but  the  Court  will  not,  under  such 
circumstances,  call  upon  him  to  answer  the  matters  of  an  affidavit 

The  affidavits  to  ground  an  application  to  strike  an  attorney  off  the  roll 
for  misconduct  in  a  cause,  may  be  in  titled  in  the  cause,  though  judgment 
has  been  obtained  in  it. 

Ludlow,  Serjt.,  in  Easter  Term,  obtained  a  rule  calling  upon 
the  defendant's  attorney  in  this  cause  to  show  cause  why  he  should 
not  be  struck  off  the  roll  of  attorneys,  or  be  prohibited  from 

(1)  But  see  now  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  1  (2).— A.  0. 


618  1842.    EX.     10  MEE.  &  W.  28—29.  [b.r- 

Stephens  practising  in  this  Court.  It  appeared  from  the  affidavits  in  support  of 
Hill.  the  application,  that  the  action  was  for  the  breach  of  a  warranty  of  the 
soundness  of  a  horse,  and  the  defendant,  by  his  pleas,  denied  both 
the  warranty  and  the  unsoundness.  The  evidence  of  the  warranty 
consisted  of  two  letters,  addressed  by  the  defendant  to  the  plaintiff, 
which  the  defendant's  attorney,  on  the  usual  notice  and  summons 
being  served  on  him,  refused  to  admit.  In  order  to  prove  that  the 
letters  were  in  the  defendant's  handwriting,  a  person  named  Jackson, 
an  intimate  friend  of  the  defendant,  was  subpcenaed,  and  he 
informed  the  defendant  and  his  attorney  of  the  circumstance,  who 
both  endeavoured  to  persuade  him,  by  threats  and  promises,  not  to 
prove  the  handwriting.  The  defendant's  attorney  subpoenaed  two 
persons  of  the  names  of  Cook  and  Cooper,  who  resided  in  the  same 
village  with  Jackson,  in  Yorkshire,  and  on  the  road  from  thence  to 
Gloucester,  where  the  cause  was  to  be  tried,  a  conversation  took 
place  between  them  and  the  defendant's  attorney,  as  to  the  possi- 
bility of  getting  Jackson  out  of  the  way,  the  defendant's  attorney 
saying  that  Cook  was  the  only  person  who  had  sufficient  influence 
over  him  for  that  purpose.  Both  Cook  and  Cooper,  after  their 
arrival  at  Gloucester,  urged  Jackson  to  leave  the  place,  and  the 
defendant's  attorney  offered  him  anything  to  do  so,  stating  that  his 
evidence  was  the  only  thing  he  feared.  On  the  evening  previous  to 
the  trial  of  the  cause.  Cooper  went  to  the  inn  where  the  plaintiff*6 
witnesses  were  staying,  and,  under  the  pretence  of  taking  a  walk, 
brought  Jackson  to  the  house  where  the  defendant's  attorney  and 
[  *29  ]  Cook  lodged.  *The  defendant's  attorney  and  Cook  then  united  in 
urging  Jackson  to  leave  Gloucester  on  the  following  morning  early, 
and,  after  much  persuasion,  he  at  length  consented.  It  was  then 
arranged  that  Cook  should  start  with  him  to  Birmingham,  there  to 
await  the  arrival  of  the  defendant's  attorney,  and,  upon  Cook's 
representation  that  he  would  not  be  instrumental  in  procuring 
Jackson's  departure,  unless  the  attorney  indemnified  the  latter 
from  the  consequences  that  might  result  from  his  absence,  the 
defendant's  attorney  gave  Jackson  the  following  guarantee: 

"  I  hereby  undertake  to  indemnify  Mr.  John  Jackson  for  any 

damage  he  may  sustain  or  be  put  to,  by  reason  of  his  going  away 

from  Gloucester,  as   he  is  not  a  material  witness  in  the  case 

Stephens  v.  Hill.    Dated  this  6th  of  August,  1841. 

"  John  Whitehead, 

"  Solicitor  for  defendant. 
"  Witness,  Thomas  Cook." 
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Cook  and  Jackson  accordingly  went  to  Birmingham  early  the  Stephens 
following  morning.  The  plaintiff's  attorney  having,  before  the  hilu 
cause  was  called  on,  discovered  that  Jackson  was  gone,  charged 
the  defendant's  attorney  with  having  sent  him  off,  and  threatened 
to  call  him  as  a  witness  to  prove  the  defendant's  handwriting,  and 
at  the  same  time  served  him  with  a  subpoena.  The  plaintiff's 
counsel,  in  opening  the  case  to  the  jury,  commented  in  strong 
language  upon  the  conduct  of  the  defendant's  attorney,  declaring 
his  intention  to  examine  him  as  to  the  handwriting,  whereupon 
the  defendant's  counsel  said  he  was  instructed  to  admit  that  the 
letters  were  written  by  the  defendant's  authority,  but  to  deny  they 
were  in  his  handwriting.  The  plaintiff  thereupon  obtained  a 
verdict. 

The  affidavits  on  which  this  application  was  founded  being  intitled 
in  the  cause  Stephens  v.  HiU, 

Worthy  and  Keating,  on  showing  cause,  took  a  preliminary 
'objection  that  the  affidavits  were  improperly  intitled ;  that  judg-  [  *30  ] 
ment  having  been  long  since  given  in  the  cause,  the  Court  was 
functus  officio  with  respect  to  it,  there  being  no  such  cause  in  the 
Court ;  and  that,  the  application  not  being  a  matter  affecting  the 
cause,  or  the  parties,  but  directed  personally  against  the  attorney, 
they  ought  to  have  been  intitled  ''  in  the  matter  of  &c." 

(Aldebson,  B.  :  It  relates  to  the  conduct  of  the  cause.  Because 
judgment  has  been  given,  it  is  not  therefore  out  of  Court.  The 
affidavits  are  properly  intitled.) 

Then,  as  to  the  merits  of  the  application,  the  Court  will  not 
exercise  its  summary  jurisdiction  over  an  attorney,  where  the 
misconduct  charged  amounts  to  an  indictable  offence.  The  charge 
here  made,  if  true,  amounts  to  a  conspiracy,  for  which  the  attorney 
may  be  indicted;  and  if  he  be  indicted,  the  judgment  of  the 
Court  on  this  application  might  prejudice  him  on  his  trial.  The 
complainant  ought  to  resort  in  the  first  instance  to  his  remedy  by 
indictment,  and  if  the  attorney  were  convicted,  the  Court  might 
then  properly  interfere. 

(LoBD  Abingeb,  C.  B.  :  The  Court  will  not  grant  a  rule  calling 
upon  the  attorney  to  answer  the  matters  of  the  affidavit  in  such  a 
case,  but  they  will  grant  a  rule  to  show  cause  why  he  should  not 
be  struck  off  the  roll.) 
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Stephens  Although  the  Court  will  not  call  upon  the  attorney  to  answer  the 
Hill.  matters  of  the  aflSdavit,  yet  if  he  does  not  do  so  the  consequence 
would  be  that  he  would  be  struck  off  the  roll.  Such  a  distinction 
has  never  been  recognised,  and  the  position  contended  for  was 
acted  upon  by  the  Court  of  Queen's  Bench  yesterday  in  the  case 
of  Ex  parte  Cain,  Harding  v.  Lee  (i).  The  Court  there  decided 
that,  inasmuch  as  a  portion  of  the  charge  would  not  affect  the 
attorney  in  an  indictable  manner,  they  would  enter  into  that ;  but 
said  that  had  it  been  otherwise  they  would  not  have  done  so. 

t  '31  ]  (Aldbrson,  B.  :  *Then,  according  to  the  rule  now  contended  for, 

the  more  serious  the  offence  of  the  attorney,  the  longer  he  is  to 
remain  on  the  roll ;  he  is  to  be  left  on  the  roll  because  he  sets  up 
that  he  has  been  guilty  of  an  indictable  offence  ?) 

No ;  but  where  the  charge  is  indictable,  it  is  incumbent  on  the 
Court  not  to  prejudice  the  case  upon  affidavit. 

(Aldebson,  B.  :  Suppose  nobody  prosecutes  ?) 

« 

If  the  Court  punish  the  attorney  summarily,  the  probability  of 
there  being  no  prosecution  is  increased,  which  is  against  public 
policy.  The  defendant's  attorney  is  not  an  attorney  of  this 
Court. 

Ludlow,  Serjt.,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B.  : 

I  never  understood  that  an  attorney  might  not  be  struck  off  the 
roll  for  misconduct  in  a  cause  in  which  he  was  the  attorney,  merely 
because  the  offence  imputed  to  him  was  of  such  a  nature  that  he 
might  have  been  indicted  for  it.  So  long  as  I  have  known 
Westminster  Hall,  I  never  heard  of  such  a  rule  as  that ;  but  in  the 
case  of  applications  calling  upon  an  attorney  to  answer  the  matters 
of  an  affidavit,  I  have  known  Lord  Kenyom  and  also  Lord  Ellbn- 
BOROUGH  frequently  say,  you  cannot  have  a  rule  for  that  purpose, 
because  the  misconduct  you  impute  to  the  man  is  indictable ;  but 
you  may  have  one  to  strike  him  off  the  roll.  Now  an  attorney  who 
has  been  guilty  of  cheating  his  client,  or  the  opposite  party,  in  such 
a  manner  as  to  render  himself  indictable,  is  unfit  to  be  allowed  to 

(IJ  4  Jur.  220. 
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remain  on  the  roll,  or  to  practise  in  any  Court;  and  I  see  no     Stkphens 

objection,  on  principle,  to  the  Court's  removing  him  at  once  from        hu.l. 

it.     If,  indeed,  he  were  called  on  to  answer  the  matters  of  an 

affidavit,  he  would,  by  not  complying,  be  guilty  of  a  contempt  for 

which  he  might  be  punished   by  attachment,  and  if  the  offence 

imputed  to  him  were  of  an  indictable  nature,  it  would  be  most 

unjust  to  ^compel  him  to  do  so ;  for  which  reason  a  rule  to  answer       [  *32  ] 

the  matters  of  an  affidavit  is  never  granted  in  such  a  case,  but  only 

a  rule  to  strike  him  off  the  roll,  which  gives  him  a  full  opportunity 

of  clearing  himself  from  the  imputation,  if  he  can,  while,  on  the 

other  hand,  it  does  not  compel  him  to  criminate  himself.     There 

was  a  case  in  the  Court  of  Queen's  Bench  (i),  where  a  motion  of 

this  nature  was  made  by  Sir  John  Campbell^  and  in  which  Lord 

Denman  states  the  distinction  between  applications  to  answer  the 

matters  of  an  affidavit  and  to  strike  off  the  roll,  in  the  same 

manner  I  am  now  doing ;  although,  unless  that  case  is  looked  at 

with  attention,  it  might  be  taken  to  go  further,  and  be  considered 

an  authority  against  this  rule :  and  the  precise  nature  of  the  case 

and  ground  of  the  motion  are  not  given  in  the  report.     If,  indeed, 

a  case  should  occur  where  an  attorney  has  been  guilty  of  some 

professional  misconduct   for  which   the   Court  by  its   summary 

jurisdiction  might  compel  him  to  do  justice,  and  at  the  same  time 

has  been  guilty  of  something  indictable  in  itself,  but  not  arising 

out  of  the  cause,  the  Court  would  not  inquire  into  that  with  a  view 

of  striking  him  off  the  roll,  but  would  leave  the  party  aggrieved  to 

his  remedy  by  a  criminal  prosecution.     I  believe  the  first  case  to 

be  found  of  proceedings  taken  by  the  Court  against  an  attorney  for 

something  done  by  him  in  the  way  of  his  profession,  is  to  be  found 

in  a  case  in  Strange's  Beports(2),  where  an  attorney  having  received 

some  deeds  in  his   professional  capacity,  the  Court  of   Queen's 

Bench  ordered  him  to  re-deliver  the  deeds  to  the  parties  entitled  to 

them,  saying  that  they  would  oblige  all  attomies  to  perform  any 

trust  which  might  be  reposed  in  them  in  virtue  of  the  confidence 

which  the  character  of  attorney  produced  in  the  mind  of  the  client. 

Ever  since  that  time,  applications  of  a  similar  nature  have  been 

very  *common  in  all  cases  where  an  attorney  in  his  professional       [  ^ss  j 

capacity  has  received  money,  for  which,  although  he  might  be 

made  accountable  in  a  civil  action,  the  Court  will  compel  him  to  do 

summary  justice,  without  putting  the  client  to  the  necessity  of 

(1)  Beferring  to  an  Anonymous  oieaey  (2)  Strong  v.  Howe,  1  Stra.  621. 

5  B.  &  Ad.  1088. 
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Stephens  bringing  one.  But  in  all  cases  where  an  attorney  abuses  the 
Hill.  process  of  the  Court  of  which  he  is  an  oflScer,  and  his  proceedings 
are  of  such  a  nature  as  tend  to  defeat  justice  in  the  very  cause  in 
which  he  is  engaged  professionally,  I  never  heard  that,  because  by 
possibility  he  may  thereby  have  exposed  himself  to  be  indicted  as 
a  cheat  or  for  a  conspiracy,  he  is  to  be  permitted  to  remain  on  the 
roll ;  and  if  the  cases  in  the  Queen's  Bench  be  carefully  examined, 
it  will  be  found  that  no  such  rule  exists.  Such  a  rule  would  be 
extremely  injurious  ;  for  in  no  case  could  any  remedy  be  had  against 
the  attorney,  unless  the  client  would  first  prosecute  him  to  conviction, 
until  which  time  he  could  not  be  struck  o£f  the  roll  or  prevented 
from  practising.  Where,  indeed,  the  attorney  is  indicted  for  some 
matter  not  connected  with  the  practice  of  his  profession  of  an 
attorney,  that  also  is  a  ground  for  striking  him  off  the  roll,  although 
in  that  case  it  cannot  be  done  until  after  conviction  by  a  jury. 
Now,  with  respect  to  the  merits  of  the  case  before  us,  I  cannot 
conceive  how  any  attorney  employed  to  prosecute  or  defend  a  suit 
in  a  court  of  justice  can  be  justified  in  using  any  influence, 
directly  or  indirectly,  for  the  purpose  of  preventing  a  witness  who 
^  has  been  subpoenaed  by  his  adversary  from  coming  forward  to  give 

evidence.  The  present  charge  is  therefore  one  of  a  very  serious 
nature,  as  the  proceeding  complained  of  would,  if  unchecked,  be 
an  easy  way  for  any  attorney  to  win  his  causes ;  and  is  it  to  be 
said  that  no  remedy  can  be  had  unless  he  is  first  indicted,  and 
that  the  Court  has  no  power  at  once  to  strike  him  off  the  roll  ?  If  an 
indictment  is  to  be  first  preferred,  the  point  at  issue  in  it  might,  from 
its  very  nature,  be  one  of  which  a  jury  would  not  be  the  best  judges, 
and  more  proper  to  be  determined  by  the  Court,  who  are  always 
[  •34  ]  the  ^fittest  tribunal  to  decide  on  complaints  of  technical  miscon- 
duct, and  to  determine  not  only  the  degree  of  severity  which  ought 
to  be  resorted  to,  but  the  proper  cases  for  the  exercise  of  that  mercy 
which  they  are  ever  ready  to  extend  where  they  see  just  grounds 
for  it.  Now,  what  is  the  present  case  ?  The  attorney  goes  down  to 
the  Assizes  where  his  client's  cause  has  been  put  down  in  the  list  for 
trial  on  a  certain  day,  on  which  he  gives  an  indemnity  to  a  witness 
relied  upon  by  the  opposite  party  to  prove  some  matter  in  the 
cause,  to  save  him  harmless  if  he  will  disobey  the  writ  of  subpoena 
and  absent  himself.  I  do  not  go  into  the  question  of  conspiracy 
which  has  been  raised  in  this  case ;  I  treat  it  as  if  the  indenmity 
were  given  to  the  witness  by  the  attorney  himself  alone — an 
indemnity  which  he  himself  admits  to  be  in  his  handwriting.     As, 
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however,  the  man  is  not  an  attorney  of  this  Court,  all  we  can  do  is     Stephens 
to  prohibit  his  practising  here  until  the  pleasure  of  the  Court  in        hi^ll. 
which  he  was  admitted  shall  be  known ;  and  that  branch  of  this 
rule  must  therefore  be  made  absolute. 

Aldebson,  B.  : 

The  question  in  this  case  is,  whether  the  attorney  has  so  mis- 
conducted himself  in  his  character  of  an  attorney,  as  to  be  an  unfit 
person  to  remain  upon  the  roll.  I  am  by  no  means  persuaded  that 
the  letters  were  not  in  the  handwriting  of  the  defendant :  but  even 
if  they  were  not,  and  the  testimony  of  Jackson  was  immaterial,  the 
defendant's  attorney  had  no  right  to  say  who  was  or  who  was  not  a 
material  witness  for  the  plaintiff.  If  such  a  pretext  were  admitted, 
it  would  be  very  easy  for  an  attorney  to  frame  an  excuse  for 
Bending  away  his  opponent's  witnesses,  and  afford  a  ready  recipe 
for  obtaining  a  verdict.  To  procure  the  absence  of  any  witness  is 
gross  misconduct  in  the  course  of  a  cause ;  and  whether  he  may 
be  indicted  or  not,  in  my  mind,  makes  no  difference.  If  persons 
are  to  be  accredited  by  the  Court,  it  is  our  duty  to  watch  over  and 
control  their  conduct ;  and  where  a  man  behaves  in  *such  a  way  [  'ss  ] 
as  this  person  has  done,  he  ought  to  be  no  longer  accredited. 

GUBNBY,  B. : 

There  is  a  manifest  distinction  between  a  rule  to  answer  the 
matters  of  an  afiSidavit,  and  to  strike  an  attorney  off  the  roll.  The 
Court  will  not  punish  a  man  by  imprisonment  because  he  refuses 
to  criminate  himself.     The  rule  here  is  in  the  proper  form. 

BoLFE,  B. : 

Unless  there  is  some  positive  rule  to  prevent  the  Court  from 
interfering  in  such  a  case  as  this,  it  is  our  imperative  duty  to  do 
so.  The  question  therefore  is,  whether  there  is  any  authority  to 
show  that  we  are  precluded  from  entertaining  this  application, 
because  the  offence  is  indictable.  Upon  that  point  I  at  first 
entertained  some  doubt.  It  is  observable,  however,  that  the 
simple  act  complained  of  is  the  sending  of  the  witness  away ; 
and  this  is  rendered  indictable,  simply  in  consequence  of  its  having 
been  done  in  concert  with  other  persons.  We  need  not,  therefore, 
necessarily  deal  with  that  portion  of  the  charge  which  is  indictable; 
but  even  were  we  compelled  to  do  so,  I  agree  in  the  distinction 
which  has  been  taken,  and  think  we  might  entertain  this  motion. 
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Stephens  The  only  authority  I  have  been  able  tof&nd  is  a  case  in  Gowper  (i). 
Hill.  ^^  which  Lord  Mansfield  observes,  "that  having  been  convicted 
of  felony,  we  think  the  defendant  is  not  a  fit  person  to  be  an 
attorney."  There  the  defendant  had  been  convicted  of  stealing  a 
guinea,  from  which  it  is  evident  that  it  was  not  an  act  connected 
with  his  character  of  an  attorney,  but  something  perfectly  collateral 
to  it.  If  the  Court  will  interfere  in  such  a  case,  a  fortiori  they  will 
do  so  in  a  case  where  the  misconduct  imputed  is  committed  in  the 
conduct  of  a  cause. 

Ride  absolute,  to  prohibit  the  attorney  from  practising 
in  this  Court 


18*2.  BARKER  V.  BIRT. 

May  26. 
(10  Meeson  &  Welsby,  61—64 ;  S.  C.  11  L.  J.  Ex.  375 ;  6  Jur.  736.) 

Pleagf  ^  Company  having  contracted  a  debt  with  the  plaintiff,  and  the  debt  not 

r  61  1  being  paid,  he  laid  an  attachment  on  money  of  theirs  in  the  hands  of 

bankers.  While  the  attachment  was  in  force,  the  defendant,  representing 
himself  to  be  a  director  of  the  Company,  called  on  the  plaintiffs  attorney 
for  the  purpose  of  making  an  arrangement  about  the  debt,  when  it  was 
agreed  that  the  following  letter  should  be  written  by  the  defendant  to  the 
plaintiff,  which  was  accordingly  done :  *'  As  director  of  the  B.  W.  Company, 
I  have  to  request  you  will  accept  the  sum  of  50^.  on  account  of  your  claim 
of  116/.  19«.  7d,  against  the  Company  ;  and  in  consideration  of  your  with- 
drawing the  attachment  against  the  funds  of  the  Company,  I  agree  on  the 
part  of  myself  and  on  behalf  of  the  other  directors,  to  pay  you  the  balanoe 
of  66/.  190.  Id.  &c.  on  the  27th  of  August  next : "  Held,  that  this  letter, 
coupled  with  the  above  facts,  was  evidence  of  an  account  stated ;  and  that 
it  was  no  answer  to  show  that  the  defendant  was  not  a  member  of  the 
Company  when  the  original  debt  was  contracted. 

Assumpsit  for  work  and  labour  and  materials,  for  money  paid, 
for  interest,  and  on  an  account  stated.    Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiff  was  an 
advertising  agent,  to  whom  the  British  Waterproofing  Company 
had  incurred  a  debt  of  116Z.  lis.  6d.  for  advertisements,  up  to  the 
month  of  July,  1889,  when  they  ceased  to  employ  him.  The 
defendant  did  not  become  a  member  of  the  Company  till  the 
ensuing  month  of  December,  when  he  was  also  elected  a  director. 
In  April,  1840,  the  plaintiff  attached  the  funds  of  the  Company  in 
the  hands  of  their  bankers,  whereupon  the  defendant  called  upon 
him,  introducing  himself  as  a  director,  and  proposed  that  the 

(I)  Ex  parte  BrourucUl,  Cowp.  S29. 
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attachment    should   be   withdrawn    upon   the   payment  of    50/.,      Babksb 
and  the  defendant's  giving  him  the  following  undertaking,  which        bibt. 
was  assented  to : 

"  London,  27th  of  April,  1840. 

"  Sib, — As  a  director  of  the  British  Waterproofing  Company, 
I  have  to  request  you  will  accept  the  sum  of  502.  on  ^account  of  [  *^^  ] 
your  claim  of  1162.  lis.  6d.  against  the  directors  of  the  Company, 
for  advertisements ;  and  I  agree  on  my  own  part,  and  on  behalf 
of  the  other  directors  of  the  Company,  to  pay  you  the  balance  of 
66Z.  lis,  6d.,  with  interest  at  52.  per  cent,  per  annum  from  this 
day,  on  the  27th  day  of  August  next. — I  am,  Sir,  &c. 

"  To  Mr.  C.  Barker."  "  W.  Birt." 

The  502.  was  paid,  and  the  attachment  withdrawn,  and  this  action 
was  brought  to  recover  a  portion  of  the  balance  of  662.  17a.  6^., 
which  had  not  been  paid  in  accordance  with  the  agreement. 
The  above  undertaking  was  put  in  and  read  at  the  trial,  as  evi- 
dence of  an  account  stated.  Crotvder,  for  the  defendant,  proposed 
to  show  that  the  defendant  was  not  a  member  of  the  Company  at 
the  time  when  the  work  was  done,  and  contended  that  the  above 
letter  must  be  considered  as  a  guarantee  or  special  agreement  to 
be  answerable  for  the  debt  of  another,  and  was  not  evidence  of  an 
account  stated ;  and  that,  to  render  the  defendant  liable,  a  special 
count  ought  to  have  been  inserted.  The  learned  Judge,  however, 
was  of  opinion  that  the  promise  contained  in  it,  coupled  with 
the  fact  of  the  attachment  having  been  withdrawn,  was  evidence 
from  which  an  account  stated  might  be  inferred,  and  directed 
the  jury  accordingly,  who  found  for  the  plaintiff  for  the  amount 
claimed. 

Crowder  having  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial  on  the  ground  of  misdirection, 

Martin  now  showed  cause : 

The  letter,  coupled  with  the  other  facts  proved,  was  good  evidence 
of  an  account  stated.  This  document  does  not  amount  to  a  guarantee, 
but  was  merely  evidence  of  the  terms  on  which  the  defendant 
became  a  partner  and  took  upon  himself  the  debts  of  the  Company, 
and  was  evidence  to  go  to  the  jury  of  an  account  stated.  It  begins 
by  requesting  the  plaintiff  to  accept  the  sum  of  502.  *on  account  [  *6S  ] 
of  his  claim  on  the  Company,  and  the  writer  agrees  on  his  own 
part  and  on  behalf  of  the  other  directors  to  pay  the  balance.    There 
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babker      is  nothing  in  the  nature  of  a  guarantee  in  that.     It  is  a  usual 

BiRT.        thing  for  persons  coming  into  a  Company  to  take  upon  them  the 

debts  of  the  Company.    It  is  ample  evidence  on  the  account  stated. 

Crowder,  in  support  of  the  rule : 

The  letter  must  be  taken  in  conjunction  with  the  evidence  that 
the  defendant  became  a  director  after  the  work  was  done  and  the 
debt  incurred.  The  persons  who  were  then  members  remained 
liable.  This  amounted  to  a  special  agreement  between  the  parties, 
for  a  valid  consideration,  that  if  the  plaintiff*  would  withdraw  the 
attachment,  the  defendant  would  pay  the  balance;  and  it  ought 
therefore  to  have  been  declared  on  as  such.  When  a  man  promises 
on  good  consideration  to  pay  the  amount  of  an  account  found  to  be 
due,  unconditionally,  it  is  agreed  that  that  would  be  good  evidence 
to  support  an  account  stated,  because  it  is  an  acknowledgment  that 
a  debt  is  due  at  the  time ;  but  this  is  an  agreement  partly  written 
and  partly  oral,  whereby  the  defendant  not  only  undertakes  to  pay 
the  debt  of  other  parties,  but  the  promise  is  in  its  terms  conditional. 
And  the  evidence  is  that  the  attachment  was  withdrawn  the  nest 
day  in  pursuance  of  Buch  agreement. 

Lord  Abingbr,  C.  B.  : 

If  we  take  the  words  of  this  letter  in  their  obvious  meaning,  they 
amount  to  an  acknowledgment  that  the  defendant  and  his  brother 
directors  were  debtors  to  the  plaintiff  for  the  amount  of  the  work 
done,  and  that  he  undertakes  to  pay  the  balance  remaining  due. 
The  defendant  contends  that  he  is  not  liable,  at  least  in  this  form 
of  action,  because  he  was  not  a  member  of  the  Company  when  the 
debt  was  contracted.  I  do  not  think  he  ought  to  be  allowed  to  say 
so  now,  for  he  has  admitted  by  this  letter  that  he  was  a  member  of 
[  *64  ]  it,  and  in  ^consequence  of  that  admission  got  out  of  the  hands  of 
the  bankers  the  money  which  the  plaintiff  would  otherwise  have 
had.  In  my  opinion,  if  a  party  acknowledges  the  correctness  of  a 
stated  account,  and  in  consideration  of  an  agreement  to  give  him 
time,  pays  part  of  the  debt,  and  undertakes  to  pay  the  balance, 
that  is  evidence  of  an  account  stated. 

Aldbrson,  B.  : 

Surely  this  letter  is  evidence  of  an  account  stated.  It  admits 
the  correctness  of  the  claim  upon  the  Company  of  which  the  writer 
states  himself  to  be  a  director,  and  promises,  on  his  own  account 
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and  that  of  tbe  other  directors,  to  pay  the  balance.  Then  would 
the  fact  proposed  to  be  proved,  that  he  was  not  a  member  at  the 
time  the  debt  was  contracted,  be  any  answer  ?    I  think  not. 

GURNEY,  B. : 

The  letter  contains  an  admission  that  a  balance  is  due,  and  that 
the  defendant  is  a  director  of  the  Company.  Is  not  that  evidence 
to  show  that  he  has  taken  this  debt  upon  himself  ? 


BoLFE,  B.  concurred. 


Rule  discharged. 


Barker 

V. 
BiRT. 


GIBBS  V.  POTTER 

(10  Meeeon  &  Welsby,  70—75 ;  S.  C.  11  L.  J.  Ex.  376 ;  6  Jur.  586.) 

On  a  Bbipment  of  a  cargo  from  Valparaiso  to  England,  the  bill  of  lading 
described  the  property  as  **  1,338  hard  dollars,'*  which  was  a  coin  current  at 
Valparaiso  at  the  time :  Held,  that  this  was  a  sufficient  compliance  with  the 
provisions  of  the  stat.  26  Geo.  III.  c.  86,  s.  3  (1),  it  being  the  current  coin 
of  the  place  where  the  shipment  was  made. 

Qucere,  whether  that  statute  is  at  all  applicable  to  the  case  of  shipments 
made  in  places  not  subject  to  the  British  laws. 

Case.  The  declaration  stated,  that  the  plaintiffs  shipped  1,888 
hard  dollars  on  board  a  certain  ship  belonging  to  the  defendants, 
to  be  by  them  carried  in  the  said  ship  from  Valparaiso  in  South 
America  to  Liverpool  or  London,  at  the  option  of  the  consignees ; 
and  if  at  the  former  port,  then  to  be  further  conveyed  by  the 
defendants  to  London  by  land,  saving  all  casualties  arising  from 
the  act  of  God  or  the  Queen's  enemies ;  and  averred  a  loss  of  the 
said  dollars  by  negligence  on  the  part  of  the  defendants. 

Pleas,  first,  not  guilty;  secondly,  that  at  the  time  of  the  said 
shipping  and  lading,  the  said  dollars  consisted  of  *a  certain  large 
quantity  of  silver,  and  that  the  same  were  feloniously  stolen  out  of 
the  said  ship,  without  the  privity  of  the  defendants,  and  that  neither 
the  owners  nor  the  shippers  thereof  inserted  in  their  bill  of  lading, 
or  otherwise  made,  any  declaration  in  writing  of  the  true  nature, 
quality,  and  value  of  the  said  goods,  according  to  the  form  of  the 
statute,  &c.    Beplication,  de  injuria. 

At  the  trial  before  Alderson,  B.,  at  the  last  Spring  Assizes  for 
Surrey,  it  appeared  that  the  plaintiffs,  who  were  English  merchants 
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May  31. 

JKrrA.  of 
Pleat, 
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(1)  Eepealed  by  17  &  18  Vict.  c.  120, 
s.  4  :  see  now  Merchaut  Shipping  Act, 


1894  (57  &  68  Vict.  c.  60),  s.  602.— 
A.  C. 
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GIBBS  residing  at  Valparaiso,  had  there  shipped  these  dollars  on  board  a 
Potter.  b^^P  ^^  which  the  defendants  were  registered  owners,  and  delivered 
with  them  a  bill  of  lading,  which  merely  described  them  as  "  1,838 
hard  dollars."  It  appeared  also  from  the  evidence,  that,  at  the 
time  of  the  above  shipment,  hard  dollars  were  current  at  Valparaiso 
but  not  in  England ;  nor  were  they  sold  here  as  bullion,  but  by- 
weight  ;  and  their  value  in  the  market  was  influenced  by  the  rate 
of  exchange  between  the  two  countries.  The  principal  value  of  the 
dollar  in  England  depended  on  what  it  might  fetch  on  being  sent 
abroad.  On  this  state  of  the  evidence,  it  was  objected  that  the 
defendants  were  not  liable,  the  provisions  of  the  26  Geo.  III.  c.  86, 
s.  8,  not  having  been  complied  with.  That  statute  enacts,  that 
"no  master  or  owner  of  any  ship  or  vessel  shall  be  subject  or 
liable  to  answer  for  or  make  good  to  any  one  or  more  person  or 
persons,  any  loss  or  damage  which  may  happen  to  any  gold,  silver, 
diamonds,  watches,  jewels,  or  precious  stones,  which  from  and 
after  the  passing  of  this  Act  shall  be  shipped,  taken  in,  or  put  on 
board  any  such  ship  or  vessel,  by  reason  or  means  of  any  robbery, 
embezzlement,  making  away  with,  or  secreting  thereof,  unless  the 
owner  or  shipper  thereof  shall,  at  the  time  of  shipping  the  same, 
insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to  the 
master,  owner,  or  owners  of  such  ship  or  vessel,  the  true  nature, 
quality,  and  value  of  such  gold,  silver,  diamonds,  watches,  jewels, 
[  ♦72  ]  or  precious  stones."  *The  learned  Judge,  however,  overruled  the 
objection,  and  directed  a  verdict  for  the  plaintiffs  for  the  value  of 
the  dollars,  reserving  leave  to  the  defendants  to  move  to  enter  a 
verdict  on  the  second  issue,  on  the  point  made  at  the  trial. 

Channell,  Serjt.,  having  obtained  a  rule  to  show  cause 
accordingly. 

Peacock  (and  Thesiger  was  with  him)  now  showed  cause : 

First,  the  dollars  were  sufficiently  described  as  dollars  of  the 
value  they  obtained  according  to  the  currency  of  the  country  where 
they  were  shipped.  *  *  Secondly,  the  provision  in  the  statute 
does  not  extend  to  contracts  made  abroad,  and  therefore  the  lex 
loci  contractus  would  apply,  and  govern  the  engagement.  The 
shipment  was  made  at  Valparaiso,  and  the  contract  was  entered 
into  there.  There  is  no  allegation  in  the  plea  that  these  parties 
were  British  subjects,  or  bound  by  the  English  law.  There  is  no 
evidence  of  there  being  any  law  at  Valparaiso  which  requires  the 
nature,  quality,  and  value  of  the  goods  to  be  described.    The  plea 


▼OL-  Lxuj        1842.    EX.    10  MEE.  &  W.  72—74.  629 

saysy  that  neither  the  owners  nor  the  shippers  ^thereof  inserted  in       Gibbh 
the  bill  of  lading  the  true  nature,  quality,  and  value  of  the  goodsi      pottbb. 
according  to  the  form  of  the  statute.     That  was  an  important       [  *73  ] 
allegation,  which  required  to  be  proved,  and  the  defendants  ought 
to  have  shown  that  there  was  such  a  law  at  that  place,  and  proved 
that  law  as  all  foreign  laws  are  proved  as  matters  of  fact.    There 
is  no  allegation  that  this  was  a  British  ship,  or  that  the  parties 
were  British  subjects,  and  therefore  the  parties  must  be  presumed 
to  have  contracted  according  to  the  law  of  the  country  where  the 
contract  was  made. 

Petersdorffy  in  support  of  the  rule : 

There  is  a  condition  precedent  to  the  recovery  of  the  price  of 
articles  of  this  nature,  which  have  been  stolen,  that  the  value 
should  be  stated  in  the  manner  required  by  the  laws  of  this 
country.    *     *     * 

LoBD  Abingeb,  G.  B.  : 

I  am  clearly  of  opinion  that  the  verdict  was  right,  and  ought  not 
to  be  disturbed.  Even  supposing  the  Act  does  apply  to  the  case  of 
shipments  made  in  foreign  countries  at  all,  it  can  only  apply  so  far 
as  to  require  the  declaration  of  value  to  be  made  in  the  current  coin 
of  the  country  where  the  shipment  is  made ;  for  how  absurd  would 
it  be  for  us  in  England  to  make  a  law  to  compel  a  Spaniard,  who 
might  have  occasion  to  ship  dollars  *at  Valparaiso,  to  declare  on  [  *74  ] 
the  back  of  his  bill  of  lading  the  value  of  those  dollars  in  English 
currency.  Such  a  law  would  manifestly  be  most  absurd.  The 
object  of  the  Act  manifestly  was  to  impose  on  the  shipper  the  onus 
of  giving  notice  to  the  shipowner  of  the  nature  of  the  goods  entrusted 
to  him  to  carry,  and  that  is  perfectly  satisfied  by  the  value  being 
declared  in  hard  dollars,  or  whatever  else  the  current  coin  may  be 
of  the  place  where  the  shipment  is  made.  But  1  have  great  doubts 
as  to  the  extent  of  the  operation  of  this  Act.  The  present  action 
is,  it  is  true,  brought  on  an  English  bill  of  lading,  and  so  far  may 
be  distinguishable;  but  suppose  the  case  of  a  contract  like  this, 
transitory  in  its  very  nature,  made  in  a  foreign  nature  ip  a  foreign 
port,  between  two  parties  who  are  foreigners,  how  absurd  would  it 
be  for  us  to  make  laws  regulating  the  mode  in  which  they  should 
transmit  goods  from  one  country  to  another  1  At  most,  the  statute 
could  only  apply  where  the  shipment  is  made  to  England,  and  in 
which  case  a  declaration  of  value  according  to  the  current  coin 
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OiBTO       o!  the  country  would  be  sufficient.    This  rule  must  therefore  be 
PoTTEB.      discharged. 

Aldersom,  B.  : 

I  am  still  of  the  opinion  I  expressed  at  Nisi  Prius  in  this  case, 
that  the  second  issue  on  this  record  ought  to  be  found  for  the 
plfikintififs.  There  can  be  no  doubt  that  the  declaration  of  the  value 
of  the  goods  must  be  made  at  the  place  of  shipment;  and  then 
comes  the  question,  whether  it  is  sufficient  for  the  shipper  to  make 
that  declaration  according  to  the  current  coin  of  that  place  ;  and  I 
think  that  in  holding  the  affirmative  of  that  proposition,  we  shall 
give  more  effect  to  the  provisions  of  this  Act  of  Parliament,  because 
the  shipowner,  who  must  know  the  value  of  the  current  coin  at  that 
place*  is  thereby  enabled  to  form  the  most  accurate  judgment  as  to 
the  degree  of  care  to  be  bestowed  on  the  goods  entrusted  to  him. 
Suppose,  instead  of  dollars,  the  articles  shipped  were  jewels  or 
I  *75  ]  ^precious  stones,  would  it  not  be  by  far  the  best  plan  to  state  how 
much  they  were  worth  in  the  coin  of  Valparaiso  than  in  the  coin  of 
England,  where  their  value  would  be  in  a  great  degree  matter  of 
speculation  ?  The  questionj  in  short,  is  this  ;  does  the  Act  require 
the  value  of  the  goods  to  be  stated  according  to  their  actual  value 
at  the  place  of  shipment,  or  accordmg  to  a  speculative  value  which 
they  may  possess  on  their  arrival  in  another  country  ?  The  latter 
arrangement  would  be  a  very  bad  one. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  At  the  time  this  rule  was  granted,  I 
entertained  some  doubt  on  the  point,  owing  to  this  consideration, 
that  supposing  a  man  at  Valparaiso  were  to  ship  10,000  sovereigns 
at  that  port  for  England,  would  it  not  be  sufficient  in  his  bill  of 
lading  to  say  that  the  shipment  consisted  of  10,000  sovereigns, 
without  adding  their  value  in  dollars  ?  But  I  think  that  doubt  arose 
from  a  misapprehension  as  to  the  words  used  in  the  Act,  which 
does  not  say  that  you  must  state  the  money  value  of  the  goods 
shipped,  but  that  you  must  state  their  "  true  nature,  quality,  and 
value,"  which  means,  not  that  you  must  state  the  actual  true  quality 
or  value  of  the  articles  in  money,  which  in  many  cases  might  be 
impossible,  but  that  so  far  as  the  nature  of  the  thing  allows  you  to 
do  so,  you  will  give  the  value  of  the  goods  or  precious  stones  as 
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nearly  as  you  can.    I  do  not,  however,  say  that  the  description 

might  not  be  good  either  way,  either  describing  them  as  being  of 

the  value  of  so  many  pounds  sterling,  or  as  is  the  case  here,  1,838 

hard  dollars  only. 

Rule  discharged  (i). 


GiBBS 
POTTBB. 


BUETON   V.  HENSON   and  KESBEY  (2). 

(10  Meeson  &  Welsby,  105—108;  S.  C.  11  L.  J.  Ex.  348.) 

A  parish  clerk  haying  been  dismissed  from  his  office  by  the  rector,  though 
irregularly,  and  another  appointed,  the  former  entered  the  church  before 
Divine  service  had  commenced,  and  took  possession  of  the  clerk's  seat: 
Held,  that  the  churchwardens  were  justified  in  removing  him  from  the 
clerk's  desk,  and  also  out  of  the  church,  if  they  had  reasonable  grounds  for 
believing  that  he  would  offer  interruption  during  the  celebration  of  Divine 
service. 

This  was  an  action  of  assault,  to  which  the  defendants  pleaded 
not  guilty  by  statute. 

At  the  trial  before  Gumey,  B.,  at  the  last  Assizes  at  Chelmsford, 
it  appeared  that  the  defendants  were  the  churchwardens  of  the 
parish  of  Northweald  Bassett,  in  the  county  of  Essex,  and  that  the 
plaintiff  had  been  appointed  clerk  of  the  same  parish  in  1806.  He 
had  continued  to  fill  that  office  till  the  1st  July,  1841,  when  he  was 
dismissed  by  the  vicar  under  the  following  circumstances  :  He  had 
originally  been  appointed  at  an  annual  salary  of  51.  5a. ;  but  this 
having  been  reduced,  high  words  had  ensued  between  the  plaintiff, 
the  churchwardens,  and  the  vicar ;  and  although  he  officiated  at 
the  clerk's  desk  during  the  sacrament,  the  plaintiff  declined  to 
receive  it,  as  he  was  on  bad  terms  with  these  parties.  An  application 
having  subsequently  been  made  to  the  Bishop  of  London  by  the 
vicar,  on  the  15th  June,  1841,  the  plaintiff  was  prevailed  upon  to 
sign  an  apology  for  his  absence  and  his  disrespectful  expressions, 
with  a  promise  of  more  becoming  demeanour  for  the  future.  A  few 
days  afterwards,  in  a  conversation  with  the  parish  schoolmaster 
respecting  the  terms  of  this  document,  and  in  answer  to  an  observa- 
tion made  by  the  latter,  that  the  vicar  had  said  he  had  read  it  to 
the  plaintiff  as  loud  as  ever  he  read  a  lesson,  the  plaintiff  said,  that 


(1)  A  cross  rule  had  been  obtained, 
if  necessary,  on  the  part  of  the  plain- 
tiffs, for  leave  to  enter  judgment  nan 
ohiUifUe  veredicto,  in  the  event  of  the 
defendants'  rule  being  made  absolute, 
on  the  ground  that  the  Act  did  not  at 
•all  apply  to  the  shipments  made  in 


places  not  governed  by  British  law: 
but  that  point,  in  the  result,  it  became 
unnecessary  to  discuss. 

(2)  Comm.  Taylor  v.  TitMon  (1888) 
20  Q.  B.  D.  671,  678,  57  L.  J.  Q.  B. 
216.— A  C. 
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Burton  if  he  said  so  be  was  a  liar.  The  vicar,  for  this  expression,  dismissed 
HBN90N.  him  without  summons,  and  one  Holly  was  appointed  in  his  place ; 
and  on  Sunday,  the  25th  July,  when  the  church  doors  were  opened 
for  Divine  service,  and  the  parishioners  were  assembling,  the  plaintiff 
came  into  the  church,  and  proceeding  to  the  clerk's  seat,  which  was 
then  occupied  by  Holly,  attempted  to  enter  it  by  the  door,  but  was 
prevented  from  so  doing  by  one  of  the  rural  police  of  the  name  of 

[  *106  ]  Felby  placing  his  back  against  the  door.  The  defendants  ^thereupon 
desired  him  not  to  take  this  seat,  but  the  plaintiff  immediately 
entered  an  adjoining  pew,  and  thence  climbed  over  into  the  clerk's 
desk  and  took  his  seat  there.  The  defendants  then  desired  Pelby 
to  remove  him,  which  he  did  by  force,  and  led  him  out  of  the  church. 
Shortly  after  the  service  had  commenced,  however,  he  returned, 
and  again  attempted  to  enter  the  seat ;  but  upon  some  communication 
being  made  to  him  by  the  defendants,  he  left  the  church.  This 
forcible  removal  from  the  clerk's  seat  was  the  assault  complained 
of.  These  facts  having  been  proved  at  the  trial,  the  learned  Judge 
was  of  opinion  that  the  dismissal  was  illegal,  and  therefore  the 
plaintiff  was  entitled  to  a  verdict,  which  the  jury  accordingly  found 
for  him,  with  one  farthing  damages.  Leave  was  however  reserved 
to  the  defendants  to  move  to  enter  a  verdict,  if  the  Court  should  be 
of  opinion,  either  that  the  removal  was  lawful,  or  that,  under  the 
circumstances,  a  dismissal  de  facto  was  sufficient  to  justify  what 
the  defendants  had  done. 

Thesiger  having,  in  Easter  Term,  obtained  a  rule  accordingly. 

Peacock  (and  Shee,  Serjt.,  was  with  him)  showed  cause : 

The  learned  Judge's  direction  was  correct.  The  plaintiff  having 
been  appointed  parish  clerk,  was  in  office  for  life,  or  as  long  as  he 
behaved  himself  properly,  and  until  he  was  legally  dismissed.  The 
churchwardens,  therefore,  had  no  right  to  turn  him  out  as  long  as 
he  continued  de  facto  clerk. 

(GuBNEY,  B. :  The  question  is  whether  the  clerk  was  justified  in 
asserting  his  right  in  this  indecent  manner,  and  whether  the  church- 
wardens had  not  a  right  to  remove  him,  under  such  circumstances.) 

The  clergyman  had  improperly  dismissed  him,  and  therefore  he 
had  a  right  to  occupy  the  desk  appropriated  to  the  use  of  the  clerk. 

(Aldebson,  B.  :  There  are  authorities  to  show  that  the  church- 
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wardens  have  the  power  to  regulate  the  seats ;  here,  in  defiance  of      burton 
them,  the  plaintiff  climbed  over  into  the  desk.)  henson. 

The  desk  is  the  proper  and  peculiar  place  for  the  clerk;  it  is 
especially  set  ♦apart  for  him,  and  differs  from  other  seats.  [  •107  ] 

(Lord  Abinger,  G.  B.  :  It  is  difficult  to  say  that  the  churchwardens 
were  not  authorized  to  interfere.  They  could  know  nothing  but 
that  the  minister  had  in  fact  dismissed  him  from  the  office.  In  the 
case  of  a  dispute  about  a  pew,  the  course  is  to  try  it  by  due  course 
of  law.  Is  a  person  to  try  such  a  right  by  insisting  upon  sitting 
there?  And  if  he  finds  another  person  there,  and  attempts  to 
enter,  cannot  the  churchwardens  interfere  ?  The  plaintiff  would  be 
in  no  way  injured  by  being  prevented  from  resorting  to  such  an 
assertion  of  his  title  as  this,  for  he  may  bring  an  action  for  money 
had  and  received.) 

Although  he  might  maintain  such  an  action,  it  does  not  necessarily 
follow  that  he  may  not  assert  his  right  in  this  manner.  He  holds 
his  seat  vi'rtiite  officii,  which  distinguishes  it  from  the  ordinary  case 
of  a  pew.  Besides,  even  supposing  the  defendants  were  justified  in 
removing  him  from  the  pew,  they  had  no  right  to  remove  him  from 
the  church.  Perhaps,  they  might  have  been  justified  in  taking  him 
out  of  the  church  if  the  interruption  had  taken  place  during  the 
performance  of  Divine  service:  but  this  took  place  before  Divine 
service  had  commenced.  Unless  he  was  creating  a  disturbance 
during  the  service,  they  had  no  right  to  remove  him. 

TkesigeVy  in  support  of  the  rule,  was  stopped  by  the  Court, 
but  in  the  course  of  the  argument  referred  to  Reynolds  v.  Monkton  (i), 
where  it  was  held  by  Eolfb,  B.,  that  churchwardens  have  a  dis- 
cretionary power  to  appropriate  pews  in  the  church  amongst  the 
parishioners,  and  might  remove  persons  intruding  on  seats  already 
appropriated. 

Lord  Abinoer,  C.  B.  : 

We  think  it  makes  no  difference  whether  the  service  had  actually 
begun,  or  was  only  about  to  begin,  so  long  as  the  conduct  of  the 
plaintiff  was  such  *as  to  lead  the  churchwardens  reasonably  to      [  •108  ] 
suppose  that  he  would  offer  interruption  to  the  service.   The  evidence 
shows  that  he  was  likely  to  create  a  disturbance.     The  question  is 

(1)  2  Moo.  &  Bob.  384. 
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Burton      whether  the  removal  from  the  church  was  not  at  the  time  a  fair 
He/bok.      exercise  of  judgment,  that  if  they  did  not  remove  him  he  would 
create  a  disturbance.    We  think  it  was,  and  the  jury  seem  to  h&ye 
been  of  the  same  opinion  in  awarding  a  farthing  damages. 

Aldbrson,  B.  : 

In  Hawkins's  Pleas  of  the  Crown,  Book  1,  c.  68,  s.  29,  it  is  laid 
down  that  ''  churchwardens,  and,  perhaps,  private  persons,  may 
whip  boys  playing  in  church,  or  pull  oflf  the  hats  of  those  who 
obstinately  refuse  to  take  them  off  themselves,  or  gently  lay  hands 
on  those  who  disturb  the  performance  of  any  part  of  Divine  service, 
and  turn  them  out  of  the  church."  For  these  positions  he  quotes 
1  Saund.  18,  1  Sid.  801,  8  Keble,  124,  and  1  Mod.  168.  Haive  v. 
Planner  (i)  is  likewise  an  authority  to  show  that  churchwardens 
may  interfere  to  preserve  decorum  in  the  church.  Here  the 
congregation  were  assembling  for  Divine  service,  and  the  defendants 
only  did  what  was  necessary  to  guard  against  interruption,  and  a 
most  unseemly  exhibition  during  its  progress ;  that  they  were  fully 
entitled  to  do. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Ride  absolute. 


1842.  WINTERBOTTOM  v.  WEIGHT  (2). 

'^^J^'  (10  Meeson  &  WeUby,  109—116;  S.  C.  11  L.  J.  Ex.  415.) 

-E>^A.  of  ^^  contracted  with  the  Postmaster-General  to  provide  a  mail-coacb  to 

'  convey  the  mail-bags  along  a  certain  line  of  road ;  and  B.  and  others  also 

^        -'  contracted  to  horse  the  coach  along  the  same  line.  B.  and  his  co-contractors 

hired  C.  to  drive  the  coach :  Held,  that  C.  could  not  maintain  an  action 
against  A.  for  an  injury  sustained  by  him  while  driving  the  coach,  by  its 
breaking  down  from  latent  defects  in  its  construction. 

Case.  The  declaration  stated,  that  the  defendant  was  a  contractor 
for  the  supply  of  mail-coaches,  and  had  in  that  character  contracted 
for  hire  and  reward  with  the  Postmaster-General,  to  provide  the 
mail-coach  for  the  purpose  of  conveying  the  mail-bags  from  Hart- 
ford, in  the  county  of  Chester,  to  Holyhead :  that  the  defendant, 
under  and  by  virtue  of  the  said  contract,  had  agreed  with  the  said 
Postmaster-General  that  the  said  mail-coach  should,  during  the 
said  contract,  be  kept  in  a  fit,  proper,  safe,  and  secure  state  and 

(1)  1  Saund.  13;  1  Sid.  301.  See  233;  Moule  v.  Oarrett  (1870)  L.  E.  5 
also  Bogers  on  Ecclesiastical  Law,  229.  Ex.  132, 137 ;  afid.  7  Ex.  101 :  and  dist. 

(2)  FolL  in  Collia  v.  Selden  (1868)  in  Heaven  v.  Pendfr  (1883)  11  aB.  D. 
L.  E.  3  0.  P.  496,  496,  37  L.  J.  0.  P.  603,  613,  62  L.  J.  a  B.  702.— A.  C. 
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condition  for  the  said  purpose,  and  took  upon  himself,  to  wit,  under 
and  by  virtue  of  the  said  contract,  the  sole  and  exclusive  dutyi 
charge,  care,  and  burden  of  the  repairs,  state,  and  condition  of  the 
said  mail-coach  ;  and  it  had  become  and  was  the  sole  and  exclusive 
duty  of  the  defendant,  to  wit,  under  and  by  virtue  of  his  said 
contract,  to  keep  and  maintain  the  said  mail-coach  in  a  fit,  proper, 
safe,  and  secure  state  and  condition  for  the  purpose  aforesaid :  that 
Nathaniel  Atkinson  and  other  persons,  having  notice  of  the  said 
contract,  were  under  contract  with  the  Postmaster-General  to 
convey  the  said  mail-coach  from  Hartford  to  Holyhead,  and  to 
supply  horses  and  coachmen  for  that  purpose,  and  also,  not  on  any 
pretence  whatever,  to  use  or  employ  any  other  coach  or  carriage 
whatever  than  such  as  should  be  so  provided,  directed,  and  appointed 
by  the  Postmaster-General :  that  the  plaintiff,  being  a  mail-coach- 
man, and  thereby  obtaining  his  livelihood,  and  whilst  the  said 
several  contracts  were  in  force,  having  notice  thereof,  and  trusting 
to  and  confiding  in  the  contract  made  between  the  defendant  and 
the  Postmaster-General,  and  believing  that  the  said  coach  was  in  a 
fit,  safe,  secure,  and  proper  state  and  condition  for  the  purpose 
aforesaid,  and  not  knowing  and  having  no  means  of  knowing  to  the 
contrary  thereof,  hired  himself  to  the  said  Nathaniel  Atkinson  and 
*his  co-contractors  as  mail-coachman,  to  drive  and  take  the  conduct 
of  the  said  mail-coach,  which  but  for  the  said  contract  of  the 
defendant  he  would  not  have  done.  The  declaration  then  averred, 
that  the  defendant  so  improperly  and  negligently  conducted  himself, 
and  so  utterly  disregarded  his  aforesaid  contract,  and  so  wholly 
neglected  and  failed  to  perform  his  duty  in  this  behalf,  that  hereto- 
fore, to  wit,  on  the  8th  of  August,  1840,  whilst  the  plaintiff,  as  such 
mail -coachman  so  hired,  was  driving  the  said  mail-coach  from 
Hartford  to  Holyhead,  the  same  coach,  being  a  mail-coach  found 
and  provided  by  the  defendant  under  his  said  contract,  and  the 
defendant  then  acting  under  his  said  contract,  and  having  the 
means  of  knowing  and  then  well  knowing  all  the  aforesaid  premises, 
the  said  mail-coach  being  then  in  a  frail,  weak,  infirm,  and 
dangerous  state  and  condition,  to  wit,  by  and  through  certain  latent 
defects  in  the  state  and  condition  thereof,  and  unsafe  and  unfit  for 
the  use  and  purpose  aforesaid,  and  from  no  other  cause,  circum- 
stance, matter  or  thing  whatsoever,  gave  way  and  broke  down, 
whereby  the  plaintiff  was  thrown  from  his  seat,  and  in  consequence 
of  injuries  then  received,  had  become  lamed  for  life. 
To  this  declaration  the  defendant  pleaded  several  pleas,  to  two  of 
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wiNTKB-     which  there  were  demurrers ;  but  as  the  Court  gave  no  opinion  ae 

BOTTOM 

„.  to  their  validity,  it  is  not  necessary  to  state  them. 

Wbioht. 

Peacock,  who  appeared  in  support  of  the  demurrers,  having 

argued  against  the  sufficiency  of  the  pleas, 

Byles,  for  the  defendant,  objected  that  the  declaration  was  bad 
in  substance : 

This  is  an  action  brought,  not  against  Atkinson  and  his  co-con- 
tractors, who  were  the  employers  of  the  plaintiff,  but  against  the 
person  employed  by  the  Postmaster-General,  and  totally  unconnected 
with  them  or  with  the  plaintiff.    Now  it  is  a  general  rule,  that 

[  •111  ]  *wherever  a  wrong  arises  merely  out  of  the  breach  of  a  contract, 
which  is  the  case  on  the  face  of  this  declaration,  whether  the  form 
in  which  the  action  is  conceived  be  ex  contractu  or  ex  delicto^  the 
party  who  made  the  contract  alone  can  sue :  ToUit  v.  Sherstone  (i). 
If  the  rule  were  otherwise,  and  privity  of  contract  were  not  requisite, 
there  would  be  no  limit  to  such  actions.    [He  also  cited  Piiestley  v. 

[112]  Fowler  (2),  Rapson  v.  Cubitt  (3),  and  Witte  v.  Hagtie  {4),]  Levy 
v.  Langridge  (5)  will  probably  be  referred  to  on  the  other  side.  But 
that  case  was  expressly  decided  on  the  ground  that  the  defendant, 
who  sold  the  gun  by  which  the  plaintiff  was  injured,  although  he 
did  not  personally  contract  with  the  plaintiff,  who  was  a  minor, 
knew  that  it  was  bought  to  be  used  by  him.  Here  there  is  no 
allegation  that  the  defendant  knew  that  the  coach  was  to  be  driven 
by  the  plaintiff.  There,  moreover,  fraud  was  alleged  in  the  declara- 
tion, and  found  by  the  jury :  and  there,  too,  the  cause  of  injury 
was  a  weapon  of  a  dangerous  nature,  and  the  defendant  was  alleged 
to  have  had  notice  of  the  defect  in  its  construction.  Nothing  of  that 
sort  appears  upon  this  declaration. 

Peacock,  contra : 

This  case  is  within  the  principle  of  the  decision  in  Levy  v. 
Langridge.  Here  the  defendant  entered  into  a  contract  with  a 
public  officer  to  supply  an  article  which,  if  imperfectly  constructed, 
was  necessarily  dangerous,  and  which,  from  its  nature  and  the  use 
for  which  it  was  destined,  was  necessarily  to  be  driven  by  a  coach- 
man. That  is  sufficient  to  bring  the  case  within  the  rule  established 
by  Levy  v.  Langridge.    In  that  case  the  contract  made  by  the 

(1)  5  M.  &  W.  283.  (4)  2  Dowl.  &  Ry.  33. 

(2)  49  R.  E.  495  (3  M.  &  W.  1).  (5)  46  E.  E.  689,  695  (4  M.  &  W. 

(3)  60  E.  E.  873  (9  M.  &  W.  710).         337). 
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father  of  the  plaintiff  \¥ith  the  defendant  was  made  on  behalf  of 
himself  and  his  family  generally,  and  there  was  nothing  to  show 
that  the  defendant  was  aware  even  of  the  existence  of  the  particular 
son  who  was  injured.  Suppose  a  party  made  a  contract  with 
Government  for  a  supply  of  muskets,  one  of  which,  from  its  mis- 
construction, burst  and  injured  a  soldier :  there  it  is  clear  that  the 
use  of  the  weapon  by  a  soldier  would  have  been  contemplated, 
although  not  by  the  particular  individual  who  received  the  injury, 
and  could  it  be  said,  since  the  decision  in  Levy  v.  Langridge,  that 
he  could  not  maintain  an  action  against  the  contractor  ?  So,  if  a 
coachmaker,  ^employed  to  put  on  the  wheels  of  a  carriage,  did  it  so 
negligently  that  one  of  them  flew  off,  and  a  child  of  the  owner  were 
thereby  injured,  the  damage  being  the  natural  and  immediate  con- 
sequence of  his  negligence,  he  would  surely  be  responsible.  So,  if  a 
party  entered  into  a  contract  to  repair  a  church,  a  workhouse,  or  other 
public  building,  and  did  it  so  insufficiently  that  a  person  attending 
the  former,  or  a  pauper  in  the  latter,  were  injured  by  the  falling  of 
a  stone,  he  could  not  maintain  an  action  against  any  other  person 
than  the  contractor ;  but  against  him  he  must  surely  have  a  remedy. 
It  is  like  the  case  of  a  contractor  who  negligently  leaves  open  a 
sewer,  whereby  a  person  passing  along  the  street  is  injured.  It  is 
clear  that  no  action  could  be  maintained  against  the  Postmaster- 
General:  Hall  V.  Smith  (i),  Humphreys  v.  Meats  (2),  Priestley  v. 
Fowler.  But  here  the  declaration  alleges  the  accident  to  have 
happened  through  the  defendant's  negligence  and  want  of  care. 
The  plaintiff  had  no  opportunity  of  seeing  that  the  carriage  was 
sound  and  secure. 


Winter- 
bottom 

v. 
Wright. 


[  'lis  ] 


(Aldbrson,  B.  :  The  decision  in  Levy  v.  Langridge  proceeds  upon 
the  ground  of  the  knowledge  and  fraud  of  the  defendant.) 

Here  also  there  was  fraud :  the  defendant  represented  the  coach  to 
be  in  a  proper  state  for  use,  and  whether  he  represented  that  which 
was  false  within  his  knowledge,  or  a  fact  as  true  which  he  did  not 
know  to  be  so,  it  was  equally  a  fraud  in  point  of  law,  for  which  he 
is  responsible. 

LoBD  Abingeb,  G.  B.  : 

I  am  clearly  of  opinion  that  the  defendant  is  entitled  to  our 
judgment.    We  ought  not  to  permit  a  doubt  to  rest  upon  this 
subject,  for  our  doing  so  might  be  the  means  of  letting  in  upon 
(1)  2  Bing.  156.  (2)  1  Man.  &  By.  187. 
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Wright. 

[ni4] 


[•ii»i 


us  an  infinity  of  actions.  This  is  an  action  of  tbe  first  impression, 
and  it  has  been  brought  in  spite  of  the  precautions  which  were 
taken,  in  the  judgment  of  this  Court  in  the  case  of  Ijevy  v. 
LangridgCf  to  obviate  any  notion  that  such  an  action  ^could  be 
maintained.  We  ought  not  to  attempt  to  extend  the  principle  of 
that  decision,  which,  although  it  has  been  cited  in  support  of  this 
action,  wholly  fails  as  an  authority  in  its  favour ;  for  there  the  gun 
was  bought  for  the  use  of  the  son,  the  plaintiff  in  that  action,  who 
could  not  make  the  bargain  himself,  but  was  really  and  substantially 
the  party  contracting.  Here  the  action  is  brought  simply  because 
the  defendant  was  a  contractor  with  a  third  person ;  and  it  is  con- 
tended that  thereupon  he  became  liable  to  every  body  who  might 
use  the  carriage.  If  there  had  been  any  ground  for  such  an  action, 
there  certainly  would  have  been  some  precedent  of  it ;  but  with  the 
exception  of  actions  against  innkeepers,  and  some  few  other  persons, 
no  case  of  a  similar  nature  has  occurred  in  practice.  That  is  a  strong 
circumstance,  and  is  of  itself  a  great  authority  against  its  mainten- 
ance. It  is,  however,  contended,  that  this  contract  being  made  on 
the  behalf  of  the  public  by  the  Postmaster-General,  no  action  could 
be  maintained  against  him,  and  therefore  the  plaintiff  must  have  a 
remedy  against  the  defendant.  But  that  is  by  no  means  a  necessary 
consequence — he  may  be  remediless  altogether.  There  is  no  privity 
of  contract  between  these  parties ;  and  if  the  plaintiff  can  sue,  every 
passenger,  or  even  any  person  passing  along  the  road,  who  was 
injured  by  the  upsetting  of  the  coach,  might  bring  a  similar  action. 
Unless  we  confine  the  operation  of  such  contracts  as  this  to  the 
parties  who  entered  into  them,  the  most  absurd  and  outrageous 
consequences,  to  which  I  can  see  no  limit,  would  ensue.  Where  a 
party  becomes  responsible  to  the  public,  by  undertaking  a  public 
duty,  he  is  liable,  though  the  injury  may  have  arisen  from  the 
negligence  of  his  servant  or  agent.  So,  in  cases  of  public  nuisances, 
whether  the  act  was  done  by  the  party  as  a  servant,  or  in  any  other 
capacity,  you  are  liable  to  an  action  at  the  suit  of  any  person  who 
suffers.  Those,  however,  are  cases  where  the  real  ground  of  the 
liability  is  the  public  duty,  or  the  commission  *of  the  public 
nuisance.  There  is  also  a  class  of  cases  in  which  the  law  permits 
a  contract  to  be  turned  into  a  tort ;  but  unless  there  has  been  some 
public  duty  undertaken,  or  public  nuisance  committed,  they  are  all 
cases  in  which  an  action  might  have  been  maintained  upon  the 
contract.  Thus,  a  carrier  may  be  sued  either  in  assumpsit  or  case; 
but  there  is  no  instance  in  which  a  party,  who  was  not  privy  to  the 
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contract  entered  into  with  him,  can  maintain  any  such  action. 
The  plaintiff  in  this  case  could  not  have  brought  an  action  on  the 
contract;  if  he  could  have  done  so,  what  would  have  been  his 
situation,  supposing  the  Postmaster-General  had  released  the 
defendant?  that  would,  at  all  events,  have  defeated  his  claim 
altogether.  By  permitting  this  action,  we  should  be  wprking 
this  injustice,  that  after  the  defendant  had  done  everything  to 
the  satisfaction  of  his  employer,  and  after  all  matters  between 
them  had  been  adjusted,  and  all  accounts  settled  on  the  footing 
of  their  contract,  we  should  subject  them  to  be  ripped  open  by  this 
action  of  tort  being  brought  against  him. 


WlNTBB- 
BOTTOM 

r, 
Wright. 


Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  contract  in  this  case  was  made 
with  the  Postmaster-General  alone ;  and  the  case  is  just  the  same 
as  if  he  had  come  to  the  defendant  and  ordered  a  carriage,  and 
handed  it  at  once  over  to  Atkinson.  If  we  were  to  hold  that  the 
plaintiff  could  sue  in  such  a  case,  there  is  no  point  at  which  such 
actions  would  stop.  The  only  safe  rule  is  to  confine  the  right  to 
recover  to  those  who  enter  into  the  contract:  if  we  go  one  step 
beyond  that,  there  is  no  reason  why  we  should  not  go  fifty.  The 
only  real  argument  in  favour  of  this  action  is,  that  this  is  a  case  of 
hardship ;  but  that  might  have  been  obviated,  if  the  plaintiff  had 
made  himself  a  party  to  the  contract.  Then  it  is  urged  that  it  falls 
within  the  principle  of  the  case  of  Levy  v.  Langndge.  But  the 
principle  of  that  case  was  simply  this,  that  the  father  having 
bonght  the  gun  for  *the  very  purpose  of  being  used  by  the  plain- 
tiff, the  defendant  made  representations  by  which  he  was  induced 
to  use  it.  There  a  distinct  fraud  was  committed  on  the  plaintiff; 
the  falsehood  of  the  representation  was  also  alleged  to  have  been 
within  the  knowledge  of  the  defendant  who  made  it,  and  he  was 
properly  held  liable  for  the  consequences.  How  are  the  facts  of 
that  case  applicable  to  those  of  the  present  ?  Where  is  the  allega- 
tion of  misrepresentation  or  fraud  in  this  declaration  ?  It  shows 
nothing  of  the  kind.  Our  judgment  must  therefore  be  for  the 
defendant. 


[•116] 


GuBNBY,  B.,  concurred. 


BoLFE,  B. : 

The  breach  of  the  defendant's  duty,  stated  in  this  declaration,  is 
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his  omission  to  keep  the  carriage  in  a  safe  condition ;  and  when  we 
examine  the  mode  in  which  that  duty  is  alleged  to  have  arisen,  we 
find  a  statement  that  the  defendant  took  upon  himself,  to  wit,  under 
and  by  virtue  of  the  said  contract,  the  sole  and  exclusive  duty,  charge, 
care,  and  burden  of  the  repairs,  state,  and  condition  of  the  said  mail- 
coach,  and  during  all  the  time  aforesaid,  it  had  become  and  was  the 
sole  and  exclusive  duty  of  the  defendant,  to  wit,  under  and  by  virtue 
of  his  said  contract,  to  keep  and  maintain  the  said  mail-coach  in  a 
fit,  proper,  safe,  and  secure  state  and  condition.  The  duty,  there- 
fore, is  shown  to  have  arisen  solely  from  the  contract;  and  the 
fallacy  consists  in  the  use  of  that  word  "duty."  K  a  duty  to  the 
Postmaster-General  be  meant,  that  is  true;  but  if  a  duty  to 
the  plaintiff  be  intended  (and  in  that  sense  the  word  is  evidently 
used),  there  was  none.  This  is  one  of  those  unfortunate  cases  in 
which  there  certainly  has  been  dammLm,  but  it  is  damnum  absque 
injund ;  it  is,  no  doubt,  a  hardship  upon  the  plaintiff  to  be  without 
a  remedy,  but  by  that  consideration  we  ought  not  to  be  influenced. 
Hard  cases,  it  has  been  frequently  observed,  are  apt  to  introduce 
bad  law. 

Jtidgment  for  the  defendant. 


1842. 
June  9. 

Exch,  of 
Plea*. 

[117] 


The  ATTOENEY-GENERAL   v.   DONALDSON   and 

Others  (1). 

(10  Meeson  &  Welsby,  117—125 ;  S.  C.  11  L.  J.  Ex.  338.) 

An  information  of  intrusion  stated,  that  the  defendants  intraded  and 
made  entry  on  a  certain  messuage  or  dwelling-house,  situate  &c.,  and  being 
parcel  of  the  Boyal  Palace  of  Kensington,  then  in  the  occupation  of  our 
lady  the  Queen,  and  which  was  in  the  hands  and  possession  of  the  Queen 
in  right  of  her  Crown.  The  defendants  pleaded,  in  the  form  given  by  the 
stat.  23  Hen.  Vill.  c.  o,  s.  11,  that  they  committed  the  trespasses  under  the 
authority  of  a  commission  of  sewers,  for  tax  assessed  by  the  said  commis- 
sion :  Held,  on  demurrer,  that  this  form  of  plea  was  not  allowable  in  an 
information  of  intrusion  at  the  suit  of  the  Crown. 

A  distress  cannot  be  levied  for  sewers*  rates  within  the  precincts  of  a 
Boyal  Palace,  occupied  as  the  residence  of  the  Sovereign ;  and  Kensington 
Palace  is  within  this  description. 

But  semhle,  that  the  averment  in  this  information  did  not  sufficiently 
show  the  Palace  to  be  the  residence  of  the  Sovereign. 

This  was  an  information  of  intrusion.     The  information  stated, 
that  whereas  heretofore,  to  wit,  on  &c.,  a  certain  messuage  or 


(1)  Citedini4«.-Gfcw.v./>a;tm(1870) 
L.  B.  4  H.  L.  338,  354,  39  L.  J.  Ex. 
113 ;  and  Ex  parte  Pottnuuter-Qeneralt 


Be  Bonham  (1879)  10  Ch.  D.  595,  601, 
48  L.  J.  Bk.  84.— A.  C. 
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dwelling-house,  situate  and  being  in  the  parish  of  St.  Margaret,         a.-g. 

within  the  liberty  of  Westminster,  in  the  county  of  Middlesex,  and    Donaldson. 

parcel  of  the  Boyal  Palace  at  Kensington,  long  before  then,  and  at 

that  time  in  the  occupation  of  our  lady  the  Queen,  was,  and  ought 

to  have  been,  and  of  right  is,  or  ought  to  be,  in  the  hands  and 

possession  of  our  said  lady  Queen  Victoria,  as  m  right  of  her 

Crown  of  Great  Britain  and  Ireland :  yet  the  defendants  heretofore, 

to  wit,  on  &c.,  with  force  and  arms,  in  and  upon  the  possession  of 

our  said  lady  the  Queen,  of  and  in  the  premises  aforesaid,  entered, 

intruded,  and  made  entry,  and  remained  and  continued  thereon  for 

a  long  time,  to  wit,  &c. 

Plea,  that  the  trespasses  in  the  information  mentioned  were  com- 
mitted by  the  defendants  under  the  authority  of  a  certain  commission 
of  sewers  of  our  said  sovereign  lady  the  now  Queen,  before  and  at 
the  said  times  when  &c.,  being  in  full  force,  for  tax  assessed  by  the 
said  commission,  and  according  to  the  tenor  and  effect,  true  intent 
and  meaning,  of  the  several  Statutes  of  Sewers  made  and  then  and 
now  in  force.    Verification. 

Demurrer.  The  following  were  the  points  of  demurrer  stated  on 
the  part  of  the  Attorney -Oeneral.  First,  that  the  Queen  is  not 
bound  by  the  Statute  of  Sewers,  so  far  as  the  same  points  out  the 
mode  of  pleading.  Second,  that  the  plea  should  have  set  out 
specially  the  whole  of  the  grounds  upon  which  the  defendants' 
justification  depends.  *Third,  that  the  plea  should  have  set  forth  [  "118  ] 
more  definitely  the  commission  of  sewers,  and  the  assessment 
under  it. 

The  case  was  argued  in  Easter  Term  (April  26),  by 

The  Attoimey-Oeneral  for  the  Crown : 

Two  questions  arise  in  this  case :  the  first  one  of  considerable 
importance,  whether  a  Boyal  Palace,  in  the  occupation  of  the 
Sovereign,  is  within  the  Statute  of  Sewers,  and  liable  to  be  rated 
for  the  sewers'  tax:  the  second,  whether  the  defendants,  in  an 
information  of  intrusion  at  the  suit  of  the  Crown,  are  at  liberty 
to  plead  the  general  form  of  plea  given  by  the  Statute  of  Sewers, 
28  Hen.  VIII.  c.  5,  s.  11. 

With  respect  to  the  first  point,  it  is  impossible  that  a  rate  can  be 

levied  on  a  Palace  in  the  occupation  of  the  Sovereign.  And  in  the  case 

of  Winter  v.  Miles  {i),  it  was  held  that  Kensington  Palace,  being  kept 

in  a  constant  state  of  preparation  to  receive  the  King,  with  his  ofBcers, 

(1)  10  B.  B.  391,  10  East,  678. 
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A.-G.        servants,  and  guards  residing  and  doing  duty  there  at  all  times,  and 
Donaldson,   some  of  the  Boyal  family  having  apartments  there  (all  which  cir- 
cumstances still  exist  with  respect  to  it),  was  privileged  as  a  Boyal 
Palace  against  the  intrusion  of  the  sheriff  for  the  purpose  of 
executing  process  against  the  goods  of  a  person  having  the  use 

[  119  ]  of  apartments  therein.  *  *  Netherton  v.  Ward  (i)  will  be  cited 
for  the  defendants.  There  it  was  held  that  a  tenement  situate  in 
the  Swing's  dock-yard,  deriving  a  benefit  from  the  public  sewers^ 
and  occupied  by  an  officer  of  Government,  who  paid  no  rent,  was 
liable  to  be  rated  to  the  sewers'  rate.  But  that  case  is  altogether 
distinguishable  from  the  present.  It  was  decided  upon  the  provi- 
sions of  the  stat.  28  Hen.  YIII.  c.  5,  s.  9,  which  enacts  in  express 
terms,  "  that  the  same  laws,  ordinances  and  decrees  to  be  made 
and  ordained  by  the  Commissioners,  shall  bind  as  well  the  lands, 
tenements,  and  hereditaments  of  the  King  our  sovereign  lord,  as  all 
other  persons  and  their  heirs,  for  such  their  interest  as  they  shall 
fortune  to  have  in  any  lands,"  &c. ;  and  the  8  &  4  Edw.  VI.  c.  8, 
which  enacts,  "  that  all  scots,  lots,  and  sums  of  money  hereafter  to 
be  rated  and  taxed  by  virtue  of  such  commission  of  sewers,  upon 
any  the  lands,  &c.  of  our  sovereign  lord  the  King,  for  any  manner 
or  thing  concerning  the  articles  of  the  said  commission  of  sewers, 
shall  be  levied  by  distress."  That  was  the  case  of  Grown  property 
applied  by  the  Grown  to  public  purposes,  and  held  by  a  subject 
under  the  Grown,  not  of  property  in  the  occupation  of  the  Sovereign 
himself.  The  Grown  occupies  in  its  public  capacity,  and  no  beneficial 
occupation  can  be  supposed  to  be  enjoyed  by  it. 

Secondly,  the  defendants  are  not  entitled  to  plead  the  general 
plea  given  by  the  statute.  The  28  Hen.  YHI.  c.  5,  s.  11,  enacts, 
''  that  if  any  action  of  trespass,  or  other  suit,  shall  happen  to  be 

[  *120  ]  attempted  against  any  person  or  persons  *for  taking  any  distress, 
or  any  other  act  doing,  by  authority  of  the  said  commission,  &c., 
the  defendant  or  defendants  in  any  such  action  shall  and  may  make 
avowry,  cognizance,  or  justification,  alleging  in  such  avowry,  &c. 
that  the  said  distress,  trespass,  or  other  act  was  done  by  the 
authority  of  the  commission  of  sewers,  for  lot  or  tax  assessed  by 
the  said  commission,"  &c.  An  information  of  intrusion  cannot  be 
considered  an  ''  action  of  trespass  or  other  suit "  within  the  mean- 
ing of  this  clause.  It  clearly  refers  to  a  suit  between  subject  and 
subject.  If  the  11th  section  be  held  applicable,  so  also  must  the 
12th,  which  enacts,  that  after  such  issue  tried  for  the  defendant,  or 
(1)  22  £.  B.  284  (3  B.  &  Aid.  21). 
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nonsuit  of  the  plaintiff,  the  defendant  shall  recover  treble  damages        a.-g. 
and  costs ;  yet  that  obviously  can  have  no  reference  to  proceedings    donaldsok. 
at  the  suit  of  the  Grown. 

Dundas,  contra: 

The  plea  is  good.  The  effect  of  the  stat.  28  Hen.  YIII.  c.  5,  as 
connected  with  and  explained  by  the  8  &  4  Edw.  YI.  c.  8,  is,  that 
the  Crown  and  the  subject  are  placed  in  all  respects,  in  reference 
to  the  commission  of  sewers,  on  the  same  footing.  The  11th 
section  of  the  former  statute  was  framed  with  reference  to  all  the 
subject-matters  contained  in  the  preceding  clauses,  and  its  words 
— *'  any  action  of  trespass  or  other  suit  " — are  very  general.  An 
information  of  intrusion  is  a  civil  suit :  Savile,  48 ;  Attorney^ 
General  v.  Allgood(i);  AttaiTiey-General  v.  Donaldson  {2).  In  the 
last  case,  the  statute  of  Anne,  allowing  double  pleading,  was  held 
not  to  apply,  because  all  its  provisions  have  reference  to  suits 
between  subject  and  subject.  But  the  Grown  may  be  plaintiff  in 
an  action.  This  clause  was  introduced  for  the  protection  of  the 
Commissioners  in  all  cases  where  they  act  in  the  exercise  of  their 
public  duty.  At  common  law,  the  Grown  might  put  a  defendant  in 
an  information  of  intrusion  on  showing  his  title  specially :  *Gom.  [  *i2i  ] 
Dig.,  Prerogative,  (D.)  74,  Attorney-General  v.  Hvdson(z) :  but  the 
object  of  this  statute  was  to  relieve  the  Commissioners  from  doing 
so.  There  would  be  vast  inconvenience  in  being  obliged  to  set  out 
all  their  proceedings  at  length.  Again,  the  Grown  is  bound  by 
an  Act  of  Parliament,  although  not  named  in  it,  where  it  is  made 
for  the  advancement  of  religion,  the  maintenance  of  learning,  or 
otherwise  for  the  public  good :  Willion  v.  BarkLey  (4) ;  The  Case  of 
Ecclesiastical  Persons  (5).  This  is  a  statute  very  much  for  the 
public  good,  having  been  made  to  protect  the  Commissioners,  dis- 
charging a  public  and  highly  beneficial  duty,  from  vexatious  suits. 
No  doubt  the  Grown  cannot  be  nonsuited;  but  the  Court  may 
exercise  its  judgment  distributively  on  the  11th  and  12th  sections, 
and  apply  them  to  the  Crown  where  they  can  do  so. 

Secondly,  this  rate  was  lawfully  levied.  It  cannot  be  said,  since 
the  decision  in  Netherton  v.  Ward,  that  the  Statutes  of  Sewers  do 
not  extend  to  the  property  of  the  Crown.  (On  this  point  he 
referred  also  to  the  statutes  28  Hen.  YHI.  c.  5,  s.  8,  and  18  Eliz. 

(1)  Parker,  10.  (4)  Plowd.  236. 

(2)  7  M.  &  W.  422.  (5)  d  Co.  Eep.  14  b. 

(3)  2  Dyer,  238  b. 
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A.-G.  c.  9,  B.  1 ;  Whitley  v.  Fawsett  (i) ;  Holford  v.  Copeland  (2) ;  1  Nolan, 
Donaldson.  P.  L.  192,  note ;  Soady  v.  Wilson  (3) ;  Rex  v.  Matthew  (4).)  The 
case  of  Winter  v.  Mi{^«  has  been  referred  to  as  showing  that 
Kensington  Palace  retains  all  the  privileges  of  a  Boyal  Palace :  but 
that  was  with  reference  to  the  case  of  process  at  common  law.  In 
Rex  V.  Stobbs  (5),  however,  it  was  held  that  process  out  of  the 
Palace  Court  was  executable  within  the  Palace  of  Westminster, 
under  the  charter  of  Charles  II.  constituting  that  Court,  and  giving 
it  jurisdiction  within  the  Palace.  The  Statute  of  Sewers  has  the 
same  operation,  and  so  far  limits  the  common-law  prerogative  of 
[  •122  ]  the  Crown :  *  Jenkins's  Century,  112,  case  18  ;  Dugdale  on  the 
Statute  of  Sewers,  807  (6). 

The  Attorney-Oeneral,  in  reply.     ♦     *     * 

Cur,  adv,  rult. 

The  judgment  of  the  Goubt  was  now  delivered  by 

Aldebson,  B.  : 

There  was  a  case  of  the  Attorney-Oeneral  v.  Donaldson  and  others, 
which  was  argued  before  this  Court  during  the  last  Term.  It  was 
an  information  against  the  defendant  for  intrusion  into  a  certain 
[  *123  ]  messuage  or  ^dwelling-house  in  the  parish  of  St.  Margaret,  being 
parcel  of  the  Boyal  Palace  of  Kensington,  long  before  then  and  at 
that  time  in  the  occupation  of  our  lady  the  Queen,  and  for  com- 
mitting certain  trespasses  therein.  The  defendants  pleaded  that  the 
several  trespasses  in  the  information  mentioned  were  committed 
by  them  under  the  authority  and  in  pursuance  of  a  commission  of 
sewers,  at  the  time  when  &c.,  being  in  full  force,  for  tax  assessed 
by  the  said  Commissioners  according  to  the  tenor  and  effect  of  the 
several  Statutes  of  Sewers ;  and  to  this  plea  there  was  a  general 
demurrer.  On  the  argument  of  this  demurrer,  two  points  were 
made.  First,  that  a  Boyal  Palace,  being  the  residence  of  the 
Sovereign,  was  not  within  the  authority  of  the  Commissioners  of 
Sewers.  Secondly,  that  the  general  form  of  pleading  given  by  the 
Statute  of  Sewers  was  not  allowable  on  an  information  of  intrusion 
at  the  suit  of  the  Crown.  We  are  of  opinion  that  the  latter 
objection  must  prevail,  and  consequently  it  is   unnecessary  to 

(1)  Styles,  12.  (6)  3T.  E.  735. 

(2)  3  Bos.  &  P.  133.  (6)  In  his  < 'History  of  Embcmking/' 

(3)  42  E.  E.  379  (3  Ad.  &  El.  248).  1662. 

(4)  Cald.  1. 
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determine  whether  the  averments  in  this  information  are  suflScient  A..G. 
to  show  that  Kensington  Palace  was  a  Koyal  residence  at  the  time  Donaldson. 
of  the  alleged  intrusion,  assuming  that  a  distress  for  non-payment 
of  a  sewers'  rate,  which  certainly  may  be  levied  on  land  in  the 
occupation  of  the  servants  of  the  Grown,  by  virtue  of  the  9th  sec- 
tion of  the  23  Hen.  VIII.  c.  5,  and  the  3  &  4  Edw.  VI.  c.  8,  cannot 
be  levied,  any  more  than  the  ordinary  process  of  the  law  can  be 
executed,  within  the  precinct  of  a  Boyal  Palace  occupied  as  the 
residence  of  the  Sovereign,  by  reason  of  the  respect  due  to  the 
Iloyal  person.  Upon  this  latter  proposition  we  do  not  mean  to 
intimate  any  doubt,  although  we  are  not  satisfied  that  sufficient 
appears  on  the  face  of  the  record  to  give  to  Kensington  Palace  the 
privilege  that  belongs  to  a  Boyal  residence  of  the  Sovereign. 

The  question  whether  a  defendant  at  the  suit  of  the  Grown  is 
entitled  to  the  privilege  of  the  general  plea,  depends  on  the  con- 
struction of  the  11th  section  of  25  Hen.  VIII.  and  the  context  of 
that  Act.  It  is  a  well-established  rule,  generally  *speaking,  in  the  [  *124  ] 
construction  of  Acts  of  Parliament,  that  the  King  is  not  included 
unless  there  be  words  to  that  effect ;  for  it  is  inferred  prima  facie 
that  the  law  made  by  the  Grown,  with  the  assent  of  Lords  and 
Commons,  is  made  for  subjects  and  not  for  the  Grown  :  Willion  v. 
BarkUy.  Now,  in  this  case  the  11th  section  gives  the  privilege 
of  a  general  plea  in  any  action  of  trespass  or  other  suit,  and  directs 
that  the  plaintiff  may  reply  generally  ;  and  the  12th  section  gives 
treble  damages  and  costs  to  the  defendant,  by  reason  of  his  wrongful 
vexation.  The  language  of  both  these  sections  is  pointed  at  actions 
between  subjects  merely,  and  not  to  suits  in  which  the  Crown  is 
concerned ;  and,  generally  speaking,  the  Crown  is  not  bound  under 
the  terms  "party  to  the  suit:"  Reg.  v.  Tuchin{i).  Nor  do  the 
terms  "  action  or  suit,"  where  the  privilege  of  double  pleading  is 
given  by  the  statute  4  &  5  Anne,  c.  16,  s.  5,  apply  to  informations 
of  intrusion,  as  has  been  already  decided  by  this  Court  in  this  very 
suit,  on  the  authority  of  'The  Attorney 'General  v.  Allgood  ;  and  we 
cannot  find  any  thing  in  the  rest  of  the  Act  to  control  the  ordinary 
meaning  of  these  terms,  and  to  raise  an  implication  that  the  Crown 
was  meant  to  be  affected  in  its  proceedings.  The  probability  is, 
that  the  Legislature  never  contemplated  a  case  of  distress  being 
necessary  in  respect  of  an  assessment  on  Crown  lands.  Our 
judgment  on  this  demurrer  must  therefore  be  for  the  Crown. 

Judgment  for  the  Crown. 
(1)  2  Ld.  Eay.  1066. 

B.R. — VOL.  LXII.  35 
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A..G.  On  a  subsequent  day  (June  11), 

V. 

Donaldson, 

Dundas  applied  to  the  Court  for  leave  to  plead  de  novo,  or  to 

amend  the  plea. 

Aldbrson,  B.  : 

[  ♦125  ]  When  this  case  was  argued,  the  Court  *entertained  some  doubt 

whether  it  sufficiently  appeared  on  the  face  of  the  information 
that  Kensington  Palace  w^as  the  residence  of  the  Sovereign:  but 
we  cannot  allow  an  amendment  of  the  plea,  because  in  point  of 
fact  there  can  be  no  doubt  that  it  is  so.  Her  Majesty  has  a  right 
to  go  and  live  there,  and  there  is  no  one  who  could  resist  her 
demand  to  take  up  her  abode  in  the  Palace. 


The  other  Barons  concurring. 


Motion  refused. 


1842. 
June  2, 


FOX  V.  FEITH  AND  Others. 


•  (10  Meeson  &  Welsby,  131—137 ;  S.  C.  11  L.  J.  Ex.  336 ;  Car.  &  M.  502.) 


Ex  eh,  of 
Pleas, 

[131] 


By  a  deed  dated  7tli  May,  1839,  a  Company  was  formed  called  the  West 
Mining  Association,  of  which  the  defendants  were  Directors.  The  plaintiff, 
by  an  agreement  dated  10th  July,  1839,  agreed  to  sell  to  this  Company 
1,000  shares  in  the  Pennance  Mills  Mining  Company,  to  be  paid  for  by  the 
sum  of  1,385/.,  and  by  the  delivering  to  him  of  200  scrip  certificates  of 
shares  in  the  West  Mining  Association.  The  money  was  to  be  paid  on  the 
1st  of  August,  1841.  Immediately  upon  the  execution  of  the  agreement, 
200  scrip  certificates  were  obtained  by  the  plaintiffs  agent,  and  entered  in 
the  register  book  of  the  West  Mining  Association  in  the  plaintiff's  name. 
The  defendants  afterwards  gave  the  plaintiff  the  following  promissory  note, 
dated  August  17,  1839 :  "  We  jointiy  promise  to  pay  to  J.  F.  (the  plaintiff) 
1,385/.,  on  the  1st  of  August,  1841,  for  yalue  received  in  Pennance  shares 
pursuant  to  annexed  contract."  This  note  was  signed  by  all  the  defendants 
in  their  individual  names.  The  deed  of  settlement  of  the  West  Mining 
Company  provided  that  holders  of  scrip  certificates  should  not  be  considered 
as  qualified  proprietors ;  and  that  a  certain  proportion  of  the  net  profits  of 
the  year  should  be  divided  amongst  the  shareholders  and  scrip  certificate 
holders,  in  proportion  to  their  several  shares  and  interests.  The  plaintiff 
had  not  paid  any  instalments  nor  signed  the  deed  of  setticment,  but  con- 
tinued to  be  the  holder  of  the  scrip  certificates  :  Held,  in  an  action  brought 
upon  the  note,  that  a  plea  that  the  defendants  made  the  note  as  Directors 
and  on  behalf  of  the  mining  co-partnership,  and  that  the  plaintiff  was 
a  partner  with  the  defendants,  was  not  supported  by  proof  of  the  above 
facts. 

Assumpsit  by  the  plaintiff  as  the  payee,  against  the  defendants  as 
the  makers,  of  a  promissory  note,  dated  the  17th  of  August,  1839, 
for  l,385i.,  payable  on  the  Ist  of  August,  1841. 
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Pleas,  first,  that  the  defendants  did  not  make  the  note  :  secondly,  Fox 
that  before  the  making  of  the  agreement  thereinafter  mentioned,  fbith. 
and  of  the  said  promissory  note,  the  defendants  and  others  were 
united  in  co-partnership  under  the  name  of  the  West  Mining  Asso- 
ciation ;  that  on  the  10th  of  July,  1889,  a  certain  agreement  in 
writing  was-made  between  the  plaintiff  and  the  defendants,  whereby 
the  plaintiff  agreed  to  sell,  and  the  defendants,  as  such  Directors, 
to  purchase,  1,000  shares  of  the  stock  of  the  Pennance  Mills 
Mining  Company  for  1,385Z.,  in  part  of  such  purchase,  and  also 
in  consideration  of  the  delivery  to  the  plaintiff  of  200  scrip  or 
registered  certificates  of  shares  in  the  stock  of  the  West  Mining 
Association;  that  upon  the  making  of  the  said  agreement, 
and  before  the  making  of  the  promissory  note,  the  defendants 
delivered  to  the  plaintiff,  and  the  plaintiff  accepted,  the  200 
Bcrip  certificates,  and  the  plaintiff  then  became  the  proprietor 
thereof,  and  entitled  to  share  in  the  dividends  and  profits  of  the 
said  co-partnership ;  and  that  the  defendants  as  such  Directors, 
and  for  and  on  behalf  of  the  *said  co-partnership,  made  the  [  «i32  ] 
promissory  note  to  the  plaintiff,  for  the  purpose  of  securing 
payment  of  the  sum  of  1,8852. ;  and  that  the  plaintiff,  before 
and  at  that  time,  was  a  partner  with  the  defendants  in  the  said 
co-partnership. 

Replication,  de  injuria. 

At  the  trial  before  Erskine,  J.,  at  the  last  Spring  Assizes  for  tho 
county  of  Cornwall,  the  following  facts  were  given  in  evidence.  By 
a  deed  of  settlement,  dated  the  7th  of  May,  1889,  a  Company  was 
formed  called  the  "  West  Mining  Association,"  and  the  defendants 
were  appointed  Directors.  By  a  clause  in  the  deed,  all  bills  and 
notes  were  to  be  drawn,  indorsed,  accepted,  &c.,  by  three  Directors. 
On  the  10th  of  July,  1839,  another  Company,  called  the  "  Pennance 
Mills  Mining  Company,"  was  formed,  of  which  all  the  shares  were 
vested  in  the  plaintiff.  On  the  same  day  the  plaintiff,  by  agreement, 
stipulated  to  sell  1,000  of  these  shares  to  the  West  Mining  Associa- 
tion, to  be  paid  for  partly  by  the  sum  of  1,8852.,  and  partly  by  the 
delivery  to  the  plaintiff  of  200  scrip  or  registered  certificates  of  shares 
in  the  West  Mining  Association,  with  the  sum  of  2Z.  certified  to  be 
paid  on  each  of  such  shares.  The  sum  of  1,3852.  was  not  to  be  paid 
until  the  1st  of  August,  1841.  Immediately  upon  the  execution  of 
the  above  agreement,  200  scrip  certificates  were  obtained  by  the 
plaintiff's  agent,  and  were  entered  in  the  register-book  of  the  West 
Mining  Association  in  the  plaintiff's  name.     A  promissory  note 

85—2 
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Fox         was  afterwards  given  by  the  defendants  to  the  plaintiff,  which  was 
Frith.        ^b  follows : 

"  1,385L  "  London,  August  17th,  1839. 

"  We  jointly  promise  to  pay  to  Joshua  Fox  the  sum  of  l,385i.  on 
the  1st  day  of  August,  1841,  for  value  received,  in  Pennance  shares, 
pursuant  to  annexed  contract." 

(Signed  by  all  the  defendants,  who  were  five  of  the 
Directors  of  the  Company,  but  not  stating  them  to 
be  such.) 

[  133  ]  By  the  25th  clause  of  the  deed  of  settlement  it  was  provided,  that 

those  proprietors  only  should  be  considered  as  qualified  proprietors, 
and  entitled  to  vote,  who  should  individually  be  proprietors  of  not 
fewer  than  twenty-five  registered  shares.  The  26th  provided  that 
the  holders  of  scrip  certificates  should  not  be  considered  as  qualified 
proprietors,  and  entitled  to  vote  at  general  meetings  in  respect 
thereof.  The  86th  clause  provided  that  a  certain  proportion  of  the 
net  profits  of  the  year,  or  so  much  as  the  Directors  should  deter- 
mine, should  be  divided  amongst  the  shareholders  and  scrip- 
certificate  holders,  in  proportion  to  their  several  shares  and 
interests  accordingly.  The  plaintiff,  it  appeared,  had  not  signed 
the  deed  of  settlement,  nor  paid  the  instalments  due  on  the  shares. 
At  the  trial,  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues, 
leave  being  reserved  to  the  defendants  to  move  to  enter  a  verdict  on 
the  second  issue,  if  the  Court  should  be  of  opinion  that,  under  the 
circumstances  above  stated,  the  second  plea  was  proved. 

Crowder  having,  in  Easter  Term  last,  obtained  a  rule  accordingly, 

Erie  and  Butt  now  showed  cause: 

The  plaintiff  was  not  a  partner  in  the  West  Mining  Association  at 
the  time  the  agreement  creating  the  debt  was  made,  and  therefore 
the  promissory  note  was  binding  upon  the  defendants,  and  the  plea 
was  not  supported.  He  could  not  become  a  partner  until  the 
transfer  to  him  of  the  200  shares,  which  took  place  subsequently  to 
the  making  of  the  agreement.  Besides,  by  the  26th  clause  of  the 
deed  of  settlement  it  is  expressly  provided,  that  the  holders  of  scrip 
certificates  should  not  be  considered  as  qualified  proprietors ;  and 
the  deed  draws  a  marked  distinction  between  shareholders  and 
scrip-certificate  holders.  The  scrip  certificates  were  transferable  to 
bearer;  there  was  no  knowing  who  were  the  holders  of  them. 
Secondly,  this  was  a  separate  debt.    The  note  not  being  signed  by 
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the  defendants  as  Directors,  *or  stated  it  to  be  made  by  them  on         Fox 
behalf  of  the  Company,  the  parties  were  bound  individually,  and       j'bith. 
the  defendants  have  no  right  by  parol  to  show  that  it  was  con-       [  *134  ] 
nected  with  the  partnership  transaction  :  Emly  v.  Lye  (i) ;  Siffkin 
V.  Walker  (2) ;  Woodbridge  v.  Spooner  (3).     The  plea  states  that  the 
defendants  as  Directors  made  the  note,  but  they  did  not  do  so.   The 
distinction  is,  that  where  a  partner  draws  on  other  partners  by 
name,  and  they  individually  accept,  he  may  recover  against  them, 
because  by  such  an  acceptance  a  separate  right  is  acknowledged  to 
eidst ;  as  was  said  by  Best,  Ch.  J.,  in  Neale  v.  Turton  (4),  which  is 
also  shortly  stated  in  CoUyer  on  Partnership,  179.     It  makes  no 
difference  if  it  was  in  truth  given  on  the  partnership  account,  if  it 
be  given  by  the  parties  individually,  and  as  a  separate  transaction. 
(They  were  then  stopped  by  the  Coubt.) 

Crowder^  Swann,  and  M.  Smith,  in  support  of  the  rule : 

The  defendants  are  entitled  to  have  the  verdict  entered  for  them. 
Although  the  note  does  not  express  that  it  is  given  by  the  defen- 
dants as  Directors  of  the  Company,  the  plaintiff  and  the  defendants 
were  Jointly  interested  in  the  fund  out  of  which  the  1,885Z.  was  to 
be  paid,  the  plaintiff  having  become  so  interested  as  soon  as  he 
received  and  accepted  the  scrip  certificates.  If  a  dissolution  of  the 
partnership  were  to  take  place,  the  plaintiff  would  be  entitled  to  his 
share  of  the  funds  of  the  Company.  A  court  of  equity  is  the 
proper  place  in  which  to  sue  the  defendants,  and  the  plaintiff  has 
no  right  to  sue  the  makers  of  the  note  in  a  court  of  law,  for  he  is 
thereby  suing  himself.  The  plaintiff  was  still  a  scrip  holder  up  to 
the  commencement  of  the  action,  and  therefore  he  had  not  parted 
with  or  forfeited  his  interest  in  the  fund.  The  plea  states  that  the 
defendants  made  the  note  as  Directors,  and  they  did  so  in  fact,  and 
it  makes  no  difference  that  they  signed  it  in  their  own  *names.  [  *i3n  ] 
[They  cited  Teague  v.  Hubbard  (5),  Goddard  v.  Hodges  (6),  and 
Mainicaring  v.  Netvnian  (7).] 

Lord  Abinobr,  C.  B.  :  [  ise  ] 

This  is  a  plain   case.     The  distinction   is  between   an  actual 
partnership  and  an  inchoate  right  of  partnership.     It  is  true  that 

(1)  13  B.  B.  347  (15  East,  7).  Moore,  365). 

(2)  11  R,  B.  715  (2  Camp.  308).  (5)  8  B.  &  C.  345. 

(3)  22  B.  B.  365  (3  B.  &  Aid.  233).  (6)  1  Car.  &  M.  33. 

(4)  29  B.  B.  531  (4  Bing.  151 ;  12  (7)  5  B.  R  554  (2  Bos.  &  P.  120). 
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Fox  the  plaintiff  had  a  right  to  become  a  partner  if  he  had  chosen  to 
Fbith.  pay  up  his  instalments ;  but  he  did  not  determine  to  become  a 
partner,  and  he  did  not  pay  up  his  instalments,  or  sign  the  deed. 
If  then  he  did  not  become  a  partner,  the  plea  is  not  proved,  but  the 
debt  is  proved.  Even  if  the  plaintiff  had  signed  the  deed,  I  should 
have  had  great  doubts  whether  the  defendants  had  not  made  them- 
selves liable.  It  cannot  be  supposed  that  the  plaintiff  intended  that 
the  contract  should  be  such  a  one  as  should  force  him  to  seek  his 
remedy  in  equity.  The  defendants  gave  the  plaintiff  a  promissory 
note,  in  which  they  do  not  describe  themselves  as  Directors ;  and 
we  must  presume,  that  in  the  event  of  the  note  not  being  paid  by 
the  partnership,  they  intended,  as  honest  men,  to  make  themselves 
personally  liable.  Clearly,  the  plaintiff,  in  taking  this  promissory 
note,  had  no  intention  of  being  driven  to  resort  to  a  court  of  equity. 
The  rule,  therefore,  must  be  discharged. 

GuRNEY,  B.,  concurred. 

RoLFB,  B. : 

The  defendants  state  in  their  plea,  that  they  made  the  note  as 

[  'IS?  ]      Directors,  and  for  and  on  behalf  of  the  *co-partnership ;  but  that 

was  not  supported  by  the  evidence.     In  one  sense,  indeed,  they 

may  be  said  to  have  done  so ;  as  in  the  event  of  their  paying  it, 

they  would  have  equitable  rights   as  against  the  Company.     It 

certainly  was  not  the  intention  of  the  plaintiff,  that  in  the  event 

of  the  bill  being  unpaid,  he  should  be  driven  to  resort  to  a  court 

of  equity. 

Rule  discharged. 


1842.         Sir  JOHN  MORRIS,  Bart.,  v.  VIVIAN  and  Another. 

"^l!!!*'  (10  Moeson  &  Welsby,  137—141  ;  S.  C.  11  L.  J,  Ex.  367  ;  2  Dowl.  N.  S.  23o.) 

A^r*/*.  //  Where  two  of  the  jury,  duriug  the  progress  of  a  trial  which  lasted  two 

_  '  days,  dined  and  slept  at  the  house  of  the  defendant  on  the  evening  of  the 

'-    '     '  first  day,  and  consequently  before  the  summing  up :  Held,  that  this  did 

not  avoid  a  verdict  found  for  the  defendant ; 

Held,  also,  that  it  was  discretionary  with  the  Court  whether  they  would 
set  aside  the  verdict  and  grant  a  new  trial  in  such  a  case ;  and  where  the 
party  making  the  application  declared  that  he  did  not  entertain  any  belief 
that  the  jurors,  in  giving  their  verdict,  were  influenced  by  their  visit,  and 
there  were  no  grounds  for  suspicion  of  unfairness,  the  Court  refused  to 
set  aside  the  verdict. 

This  was  an  action  for  damage  to  a  mine,  by  permitting  the 
water   to  flow   into   it  from   an  adjacent  mine  belonging  to  the 
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defendants,  and  was  tried  at  the  last  Glamorganshire  Assizes  hy  a  Mohris 
special  jury,  when  a  verdict  was  found  for  the  defendants.  In  vivian. 
Easter  Term,  E.  V.  Williams  obtained  a  rule  for  a  new  trial,  upon 
affidavits  which  stated,  that  the  trial  lasted  two  days,  and  that  on 
the  evening  of  the  first  day,  when  the  Judge  had  not  commenced 
summing  up,  two  of  the  jurors  went  to  the  defendant's  house,  and 
dined  and  slept  there.  Affidavits  were  filed  in  answer,  which 
stated,  that  the  defendant  resided  near  Swansea,  and  that  it  was 
customary  in  Glamorganshire,  at  the  Assizes,  for  gentlemen,  coming 
from  a  distance  to  attend  them,  to  be  invited  to  the  house  of  the 
neighbouring  gentry ;  that  there  was  but  one  inn,  which  afforded 
very  indifferent  accommodation,  and  that  one  of  the  two  jurors, 
upon  his  arrival  in  the  town,  had  met  Sir  John  Morris,  who 
expressed  his  regret  that  he  was  unable  to  entertain  him,  in  conse- 
quence of  the  absence  of  Lady  Morris ;  that  Mr.  Vivian  was  trustee 
of  the  mine,  and  had  only  a  very  slight  interest  in  it,  and  that  no 
allusion  to  the  subject  of  the  trial  had  been  made  *to  or  by  either  of  [  'ISB  ] 
the  jurymen  during  their  stay  in  the  house.  E.  V.  Williams,  on 
moving  for  the  rule,  and  also  at  the  commencement  of  the  argu- 
ment, stated  that  neither  he  nor  his  client  entertained  a  belief  that 
the  two  jurors  had  been  influenced  in  the  slightest  degree  by  their 
visit  to  Mr.  Vivian  in  giving  their  verdict,  and  that  he  was  instructed 
expressly  to  disclaim  any  imputation  of  that  kind. 

Chilton,  J.  Evans,  and  Groves  showed  cause : 

In  Co.  Litt.  227  b,  it  is  laid  down,  that  '*  if  the  jury,  after  their 
evidence  given  unto  them  at  the  Bar,  do  at  their  own  charges  eat  or 
drink,  either  before  or  after  they  be  agreed  on  their  verdict,  it  is 
finable,  but  it  shall  not  avoid  the  verdict ;  but  if,  before  they  be 
agreed  on  their  verdict,  they  eat  or  drink  tft  the  charge  of  the 
plaintiff,  if  the  verdict  be  given  for  him,  it  shall  avoid  the  verdict ; 
but  if  it  be  given  for  the  defendant,  it  shall  not  avoid  it,  et  sic  e 
converso.''  The  treating  alluded  to  there  is  evidently  such  as  the 
whole  jury  partake  of,  and  that  only  after  the  summing-up  is  over. 
The  cases  of  Treivennarde  v.  Skewys{i),  Rex  v.  Btirdett(2),  and 
The  Duke  of  Richmond  v.  Wise  (3),  are  confined  to  treating  under 
circumstances  of  that  kind.  No  distinction  is  made  between  the 
period  at  which  eating  or  drinking  is  finable,  and  that  at  which  it 
shall  avoid  the  verdict.     Then,  under  the  circumstances  of  this 

(1)  Dyer,  55  b.  (3)  1  Vent.  124, 

(2)  2  Salk.  645, 


552  1842.     EX.     10  MEE.  &  W.  138—139.  [r.r. 

Morris      case,   the  Court  will  not  exercise  their    discretionary  power  of 
Vivian.      granting  a  new  trial,  the  plaintiff  having  expressly  admitted  that 
he  has  not  been  prejudiced  by  what  occurred. 

E.  V.  Williams,  in  support  of  the  rule : 

Although  all  the  cases  upon  treating  to  be  found  in  the  books  are 
where  the  jury  had  retired,  yet  the  ground  assigned  for  the  rule 
which  avoids  a  verdict  is,  that  it  induces  favour  and  affection : 
[M39]  Yin.  Abr.  "  Trial,"  (G,  g) ;  Bro.  Abr,  tit.  "Jurours;"  *and  that 
would  be  equally  applicable  to  treating  the  jury  at  one  time  as 
another,  either  during  the  trial  or  after  their  being  charged.  In 
Buller's  N.  P.,  p.  308,  it  is  said,  "It  is  finable  for  the  jury  to  eat  at 
their  own  expense  after  they  are  departed  from  the  Bar ;  but  it  will 
not  avoid  the  verdict,  as  it  will  if  they  eat  at  the  charge  of  him  for 
whom  the  verdict  was  given,  before  they  are  agreed  on  their 
verdict."  So  in  the  same  book,  p.  326,  it  is  said,  "  New  trials  are 
often  granted  for  the  misbehaviour  of  the  jury,  or  if  they  cast  lots 
for  their  verdict ;  so  if  they  eat  at  his  expense  for  whom  they  give 
the  verdict."  The  law  is  so  jealous  upon  this  point,  that  the  sheriff 
is  not  permitted  to  summon  the  jury,  if  he  be  in  any  way  related  to 
the  parties,  or  interested  in  the  cause.  The  policy  of  the  law  is  to 
avoid  the  possibility  of  suspicion  attaching  to  the  jury ;  and  the 
same  suspicion  of  injustice  will  be  created  in  the  mind  of  the  public, 
whether  the  treating  occurs  before  or  immediately  after  their  retire- 
ment from  the  Bar  to  consider  their  verdict.  But  it  is  said  that  the 
treating  must  extend  to  the  whole  jury.  The  same  reason,  how- 
ever, which  forbids  the  treating  of  all,  extends  to  the  treating  of 
any  of  them ;  the  number  can  make  no  difference.  If  the  contrary 
were  the  rule,  a  party  might,  without  risk,  treat  eleven  out  of  the 
twelve  with  impunity.  It  is  a  fixed  and  settled  principle  of  law, 
quite  independent  of  the  circumstances  of  any  particular  case,  that, 
where  there  has  been  treating  of  the  jury,  the  verdict  is  void,  and 
the  setting  of  it  aside  is  not  a  matter  for  the  discretion  of  the 
Court. 

Lord  Abinoer,  C.  B.  : 

It  is  our  province  to  administer  justice,  and,  in  doing  so,  not  to 
permit  ourselves  to  be  influenced  by  any  apprehension  of  the  opinion 
which  the  public  may  form.  If  the  learned  Judge  who  tried  this 
cause  had  thought  the  verdict  had  been  contrary  to  the  weight  of 
evidence, — a  circumstance  which  would  have  induced  us  to  look 
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to  some  motive  for  it, — or  if  any  *corrupt  motive  could  at  once  be  Mobris 
Been,  we  might  have  been  inclined  to  set  it  aside:  but  here  it  is  vivVan. 
alleged  to  be  the  concurrent  opinion  of  all  parties,  that  there  was  [  ♦ho  ] 
neither  corruption  nor  favour.  If  the  public  are  to  form  an  opinion, 
let  them  understand  that  this  was  a  case  in  which  all  imputation 
of  influence  and  favour  was  entirely  disclaimed.  Now,  what  are 
the  facts  of  it?  There  was  but  one  inn,  which  afforded  very 
insufficient  accommodation,  and  in  consequence,  two  of  the  jury, 
one  of  whom  would  have  been  invited  to  his  own  house  by  Sir  John 
Morris,  but  for  an  accidental  circumstance,  found  their  way  to 
Mr.  Vivian's.  He  had  no  substantial  interest  in  the  suit,  and  the 
matter  was  never  there  discussed.  Under  these  circumstances, 
unless  there  is  some  positive  peremptory  rule,  which  compels  us  to 
set  aside  this  verdict,  we  ought  not  to  do  so.  Then  do  the  cases 
establish  this  ?  On  the  contrary,  they  only  show  that,  where  all 
that  remains  for  the  jury  is  to  deliberate  upon  and  give  their 
verdict,  if  they  eat  or  drink  at  their  own  expense  they  may  be 
fined,  and  if  at  the  expense  of  the  party  for  whom  their  verdict  is 
given,  it  is  void.  Those  cases  seem  to  apply  to  the  whole  jury, 
and  only  to  acts  done  by  them  after  they  are  charged.  It  is  quite 
clear  that,  in  this  case,  they  could  not  have  been  fined  for  eating 
or  drinking  at  their  own  expense,  and  I  do  not  see  that  they  fall 
within  the  other  branch  of  the  rule.  Then  it  is  a  case  in  which  we 
are  called  upon  to  exercise  our  discretion ;  and  I  think  we  should 
not  set  aside  this  verdict,  since  by  doing  so  we  should  be  casting  an 
unfounded  imputation  upon  these  gentlemen. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  disclaim  laying  down  a  rule  for  any 
case  where  suspicion  of  unfairness  or  bias  can  possibly  attach ;  but 
here  the  parties,  counsel,  and  every  one  else,  concur  in  repudiating 
the  notion  that  they  intend  to  make  any  charge  of  the  sort.  There 
is  no  imperative  rule  which  compels  us  to  set  *aside  such  a  verdict  [  *hi  ] 
as  this,  and  the  granting  of  a  new  trial  is  a  matter  for  our  discretion. 
Under  these  circumstances,  I  think  we  ought  not  to  interfere. 

Gurnet,  B.,  and  Rolfb,  B.  concurred. 

Rule  discharged. 
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1842.  MOENS  AND  Others  v.  HEYWOETH  and  Others  (I). 

Krch.  of  (10  Meeson  &  Webby,  147—160  ;  S.  C.  10  L.  J.  Ex.  177.) 

Pleat, 

*  A  collateral  statement,  made  at  the  time  of  enteiing  into  a  contract,  but 

^         ^  not  embodied  in  it,  must,  in  order  to  invalidate  the  contract  on  the  ground 

of  its  being  a  fraudulent  statement,  be  shown  not  only  to  have  been  ivX^t}, 

but  to  have  been  known  to  be  so  by  the  party  making  it,  and  that  the  other 

party  was  thereby  induced  to  enter  into  the  contract.     (Per  Pakke,  B.,  and 

Alderson,  B.  ;  Lord  Abingbr,  C.  B.,  dissentiente,) 

A  cargo  of  coffee  was  sold  by  a  broker,  for  H.,  P.,  &  Co.,  of  Liverpool ; 
and  the  words  **  invoiced  to  the  sellers  as  of  first  shipping  quality,'*  were 
introduced  into  the  bought  and  sold  notes.  At  the  same  time  the  invoice 
was  shown  to  the  buyers,  which  stated  the  cargo-  to  be  shipped  by  H., 
Brothers,  &  Co.,  consigned  to  H.,  P.,  &  Co.,  for  sale  on  account  and  risk  of 
whom  it  may  concern — 3,1 50  bags  **  first  shipping  quality."  H.,  Brothers, 
&  Co.  were  a  branch  house  at  Eio  de  Janeiro,  composed  of  the  same 
partners  as  the  firm  of  H.,  P.,  &  Co. :  Held,  in  an  action  on  the  case 
against  H.,  P.,  &  Co.  for  deceit,  that  it  was  a  proper  question  for  the  jury, 
whether  the  invoice  imported  that  the  cofi^ee  was  invoiced  to  the  defendants 
by  distinct  parties  as  the  sellers  thereof. 

Quaere^  whether  the  action  ought  not  to  have  been  brought  upon  the 
contract,  instead  of  in  tort. 

Case.  The  first  count  of  the  declaration  stated,  that  the  plain- 
tiffs, at  the  request  of  the  defendants,  bargained  with  them  for  the 
purchase  by  the  plaintiffs  of  a  cargo  of  coffee  at  a  certain  price,  and 
upon  certain  terms  (stating  them) ;  and  that  the  defendants,  by 
falsely  and  fraudulently  warranting  the  said  coffee  to  be  of  the  first 
shipping  quality,  sold  the  said  coffee  to  the  plaintiffs  at  the  price 
and  upon  the  terms  aforesaid,  &c.  &c.  The  second  count  alleged 
that  the  defendants  were  the  consignees  of  the  cargo  of  coffee,  and 
that  they,  as  a  means  to  induce  the  plaintiffs  to  buy  the  said  coffee, 
falsely,  fraudulently,  and  deceitfully  pretended,  represented,  and 
asserted  to  the  plaintiffs,  and  by  such  fraud  and  false  repre- 
sentation induced  the  said  plaintiffs  to  believe  and  suppose,  that 
the  said  last-mentioned  coffee  was  of  first  shipping  quality;  and 
that  the  plaintiffs,  confiding  in  the  said  representation  and  assertion 
of  the  defendants,  then  bought  of  them  the  said  coffee,  as  coffee  of 
the  first  shipping  quality,  at  a  certain  price  and  upon  certain  terms 
(as  in  the  first  count).  The  third  count  stated,  that  the  defendants, 
at  the  time  of  the  committing  of  the  grievance  by  them  as  therein- 
after mentioned,  exercised  and  carried  on  the  trade  and  business  of 
merchants  at  Liverpool,  under  the  firm  of  Heyworth,  Phipps,  &  Co., 
and   also  at  Bio  de  Janeiro,  in  partnership  together  and  with 

(1)  Cited  in  Machay  v.  Ccmimercial  11  Ch.  D.  363,  368,  48  L.  J.  Ch.  331 ; 

Bank  of  New  Brunswick  (1874)  L.  E.  5  and  Berry  v.  Peek  (1889)  14  App.  Ca. 

P.  C.  394,  410,  48    L.  J.  P.  C.  31 ;  337,  366,  58  L.  J.  Ch.  864.— A.  C. 
London   Assurance   v.    Mansel    (1879) 
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Benjamin  Butterworth  and  John  Carlisle,  under  the  firm  and  Moens 
description  of  Ileyworth,  Brothers,  Si  Co. ;  and  so  carrying  on  such  heyworth. 
trade  and  business  *in  such  co-partnership,  had  purchased,  together  [  *H8  ] 
with  the  said  Benjamin  Butterworth  and  John  Carlisle,  a  quantity 
of  coffee  on  the  joint  account  and  at  the  joint  risk  of  the  said  firms, 
which  coffee  was  shipped  at  Bio  de  Janeiro  and  sent  to  England, 
invoiced  to  the  defendants,  by  the  style  and  description  of  Heyworth, 
Phipps,  &  Co.  :.that,  after  the  arrival  of  the  coffee  in  England,  the 
defendants,  in  order  to  induce  the  plaintiffs  to  purchase  the  same, 
wrongfully  and  injuriously  contriving  and  intending  to  deceive, 
defraud,  and  injure  the  plaintiffs,  and  to  lead  them  to  believe  that 
the  said  coffee  was  in  good  faith  invoiced  by  distinct  parties  to  the 
defendants,  as  the  purchasers  or  agents  for  the  sale  of  the  said 
coffee,  the  plaintiffs  being  wholly  ignorant,  and  the  defendants  well 
knowing  the  plaintiffs  to  be  wholly  ignorant,  of  the  premises  above 
mentioned,  fraudulently  and  deceitfully  represented  and  asserted 
that  the  said  coffee  was  invoiced  to  the  sellers  thereof  as  of  the 
first  shipping  quality,  thereby  causing  and  intending  to  cause  the 
plaintiffs  to  believe  that  the  said  coffee  was  so  invoiced  by  some 
distinct  parties  to  the  defendants,  as  the  purchasers  or  agents  for 
the  sale  of  the  said  coffee;  and  the  defendants  then  exhibited  a 
certain  invoice,  purporting  to  be  made  out  by  the  said  firm  of 
Heyworth,  Brothers,  &  Co.  to  the  said  firm  of  Heyworth,  Phipps, 
&  Co.,  in  proof  of  the  said  last-mentioned  representation  and 
assertion ;  whereupon  the  plaintiffs,  confiding  in  such  representa- 
tion, and  believing  that  the  said  coffee  was  really  and  in  good  faith 
so  invoiced  by  distinct  parties  to  the  defendants,  as  the  purchasers 
or  agents  for  the  sale  thereof,  bargained  with  them  for  the  purchase 
thereof  on  certain  terms  (stating  them) ;  and  that  the  defendants,  by 
means  of  such  false  representation  and  assertion,  sold  the  said  coffee 
to  the  plaintiffs,  who  paid  for  the  same. 

The  defendants  pleaded  not  guilty  to  the  whole  declaration,  and 
nine  other  special  pleas,  traversing  the  material  *allegations  in  each       [  *149  ] 
count,  upon  all  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term,  1840,  the  following  facts  appeared  :  The  defen- 
dants were  merchants  carrying  on  business  at  Liverpool,  under  the 
firm  of  Ormerod  Heyworth,  Phipps,  &  Co.,  and  at  Bio  de  Janeiro 
in  America  (where  they  had  a  branch  establishment),  under  the  firm 
of  Heyworth,  Brothers,  &  Co.  In  the  month  of  June,  1835,  the 
Liverpool  house  sent  an  order  to  the  house  at  Bio  for  a  cargo  of 
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MoENs  about  4,000  bags  of  coflfee,  of  the  first  shipping  quality.  In 
Hbyworth.  execution  of  this  order,  the  Rio  house  purchased,  in  December,  1835, 
that  quantity  of  coffee,  by  sample,  from  respectable  coffee  dealers, 
on  the  joint  account  and  risk  of  themselves  and  the  Liverpool 
house,  the  price  and  duty  being  paid  by  the  house  at  Eio  as  on 
coffee  of  the  first  shipping  quality.  The  coffee  was  shipped  on 
board  the  ship  Asia  for  England,  and  a  shipping  invoice  in  the 
following  form  (which  was  proved  to  be  that  invariably  adopted  by 
merchants  abroad  shipping  goods  to  Europe),  was  transmitted  to 
the  firm  at  Liverpool  by  the  Rio  house : 

"  Invoice  of  three  thousand  one  hundred  and  fifty  bags  coffee, 
shipped  by  Heyworth,  Brothers,  &  Co.,  of  Rio  de  Janeiro,  on  board 
the  British  brig  Asia,  W.  M.  Bloomfield,  master,  for  Cowes,  and  a 
market  consigned  to  Messrs.  Ormerod  Heyworth,  Phipps,  &  Co.,  of 
Liverpool,  for  sale  on  account  and  risk  of  whom  it  may  concern — 
3,150  first  shipping  quality  coffee." 

In  the  spring  of  the  year  1836,  the  defendants,  in  expectation  of 
the  arrival  of  the  Asia,  gave  instructions  to  Messrs.  Corrie  &  Co., 
their  brokers  in  London,  for  the  sale  of  the  coffee  on  board  of  her. 
Corrie  &  Co.,  acting  as  brokers  both  for  the  buyers  and  sellers, 
entered  into  a  negotiation  for  the  sale  of  the  coffee  to  the  plaintiffs. 
The  plaintiffs  wished  to  have  a  warranty  that  it  was  of  first  shipping 

[  *150  ]  quality,  but  this  Corrie  &  Co.  declined,  on  the  *ground  that  it  was 
unusual  to  warrant  a  cargo  which  was  afloat,  but  they  showed  the 
invoice  to  the  plaintiffs,  and  consented  to  insert  in  the  bought  and 
sold  notes  the  words  "  invoiced  to  sellers  as  first  shipping  quality.'* 
The  contract  was  completed  accordingly,  and  the  plaintiffs  paid  for 
the  coffee  in  cash,  according  to  the  terms  of  the  contract,  and  on 
its  arrival  forwarded  it  to  Amsterdam  for  sale.  It  was  there  dis- 
covered to  be  of  an  inferior  quality,  and  the  present  action  was 
brought  to  recover  from  the  firm  at  Liverpool  the  amount  of  the  loss 
sustained  by  the  plaintiffs,  by  the  consequent  deficiency  in  the  price 
obtained  for  it.  The  Lord  Chief  Baron  was  of  opinion  that  there 
was  no  case  to  go  to  the  jury  on  the  first  and  second  counts ;  and 
with  respect  to  the  third,  he  left  it  to  the  jury  to  say  whether  the 
plaintiffs  were  induced  to  accept  the  contract  by  any  representation 
from  the  defendants  that  the  coffee  was  invoiced  to  them  by  distinct 
parties.  The  jury  found  in  the  aflSrmative,  and  the  verdict  was 
thereupon  entered  for  the  defendants  on  the  first  and  second  counts, 
and  for  the  plaintiffs  on  the  third,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 
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In  the  following  Michaelmas  Term,  the  Attorney-General   (Sir       Mobns 
John  Campbell)  obtained  a  rule  accordingly,  or  for  a  new  trial,    hbywobth. 
citing  Haycraft  v.  Creasy  {i),  and  Early  v.  Garrett  {2).     In  Hilary 
Term,  1841  (Jan.  19), 

Sir  W.  W.  FoUett,  Kelly,  and  Deedes  showed  cause  : 

The  third  count  of  the  declaration  was  proved 'by  the  evidence 
given  on  the  part  of  the  plaintiffs.  It  is  clear  that  they  purchased 
the  coflFee  on  the  assumption  induced  by  the  terms  of  the  contract, 
as  agreed  to  by  the  brokers  on  behalf  of  the  defendants,  that  it 
was  invoiced  to  the  defendants  by  distinct  parties  as  consignors ; 
whereas  in  truth  the  houses  at  Rio  and  Liverpool  were  the  same, 
and  the  coflfee  was  purchased  and  shipped  for  England,  and  the 
invoice  *made  out,  by  the  defendants  themselves  to  themselves.  If  [  *i5i  ] 
it  be  said  that  the  third  count  does  not  disclose  any  cause  of 
action,  that  would  have  been  ground  for  a  motion  to  arrest  the  judg- 
ment, not  for  a  nonsuit.  The  only  question  now  is,  whether  there 
was  any  evidence  to  go  to  the  jury  in  support  of  the  count.  The 
complaint  is  not  that  the  defendants  specifically  represented  that 
the  coffee  was  consigned  to  them  by  distinct  parties ;  the  alleged 
misrepresentation  is  that  which  appears  on  the  face  of  the  contract, 
that  it  was  "  invoiced  to  sellers  as  of  first  shipping  quality."  The 
words  '*  invoiced  to  sellers  "  would  necessarily  induce  a  belief  that 
the  two  houses  were  distinct. 

(Parke,  B.  :  The  question  is,  whether  the  words  introduced  into 
the  contract  import  such  a  representation  as  is  charged  in  the 
declaration.) 

This  was  a  mercantile  instrument,  and  the  interpretation  of  it  was 
peculiarly  a  question  for  the  jury.     *     *     ♦ 

But  there  was  also  evidence  to  sustain  the  other  counts  of  the 
declaration.  The  invoice  not  being  in  fact  that  of  a  *third  party,  [  *152  ] 
but  of  the  defendants  themselves,  when  it  was  handed  over  to  the 
plaintiffs,  it  became  a  representation  by  the  defendants  to  the 
plaintiffs,  that  the  coffee  was  of  first  shipping  quality;  which 
representation  being  false  in  fact,  the  allegations  in  the  second 
count  were  thus  proved. 

(Alderson,  B.  :  Suppose  Corrie  had  told  the  plaintiffs  that  the 

(1)  6  R.  E.  380  (2  East,  92).  (2)  33  R.  R.  371  (9  B.  &  C.  928 ;  4 

Man.  &  Ry.  687). 
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MoENs       houses  were  identical ;  would  it  be  a  representation  by  the  defen- 
Heywobth.   dants  to  the  plaintiffs,  that  the  coffee  was  of  first  shipping  quality? 
It  is  merely  a  representation  that  it  was  invoiced  by  that  invoice  : 
what  the  invoice  imports  is  another  question.) 

The  defendants  allege  that  they  did  not  represent  the  coffee  as 
being  invoiced  to  them  by  third  parties ;  if  that  be  so,  then  they 
handed  over  the  invoice  as  their  own,  and  by  doing  so,  they  in 
effect  represented  the  coffee  to  be  of  the  first  shipping  quality,  and 
the  case  becomes  the  same  as  if  the  coffee  had  been  bought  by  the 
plaintiffs  under  that  invoice.  It  is,  in  effect,  purchased  from  the 
defendants  under  a  written  statement  by  them,  which  is  false  in 
fact,  that  it  was  of  first  shipping  quality :  and  although  they 
might  have  no  knowledge  of  the  inferiority  of  the  coffee,  yet, 
being  interested  parties,  they  are  responsible  for  their  untrue 
representation,  which  amounts  to  a  fraud  in  law:  Hem  v. 
NichoUs  (i),  Schneider  v.  Heath  (2),  Pawson  v.  Watson  (3),  Comfooi 
v.  Fowke  (4),  Humphreys  v-  Pratt  (5).  It  is  not  necessary  they 
should  know  the  representation  to  be  false  ;  it  is  sufficient  that  they 
did  not  know  it  to  be  true. 

Then  as  to  the  first  count :  as  the  representation  in  the  invoice, 
which  is  imported  into  the  contract,  was  made  by  the  defendants 
themselves,  it  amounted  to  a  warranty,  for  which  the  defendants 
are  liable.  On  this  point  they  referred  to  Sheplierd  v.  Kain  (6), 
Yates  V.  Pt/m  (7),  and  Biidge  v.  Wain  (s). 

[  153  ]  The  Attorney -General,   Cresswell,  and  Cowlin/f,  in  support  of 

the  rule : 

It  is  not  disputed  that  a  representation  which  is  false  in  fact, 
although  not  proceeding  from  any  immoral  motive,  amounts  to  a 
fraud  in  law,  and  is  the  subject  of  an  action  of  deceit :  Polhill  v. 
Walter  (9),  Foster  v.  Charles  (10) :  but  it  is  a  wholly  different  question 
how  far  it  affects  a  party  in  relation  to  a  contract.  Whether  a 
particular  statement  in  a  contract  be  or  be  not  false  within  the 
knowledge  of  the  party  making  it,  is  quite  immaterial,  for  in  any 
case  he  is  bound  to  perform  it.     On  the  other  hand,  it  is  equally 

(1)  1  Salk.  289.  (7)  16  E.  R.  653  (6  Taunt  446). 

(2)  14  R.  E.  825  (3  Camp.  506).  (8)  18  E.  E.  815  (1  Stark.  N.  P.  C. 

(3)  Cowp.  785.  504). 

(4)  55  E.  E.  655  (6  M.  &  W.  358).  (9)  37  E.  E.  344  (3  B.  &  Ad.  114). 

(5)  35  E.  E.  41  (5  BUgh,  N.  S.  154).  (10;  31  E.  E.  446  (6  Bing.  396;   7 

(6)  24  E.  E.  344  (5  B.  &  Aid.  240).  Biiig.  105 ;  4  Moo.  &  P.  61,  741). 
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clear,  that  a  representation  in  a  matter  extraneous  from  and  Moens 
collateral  to  the  contract  cannot  affect  him,  even  though  it  turn  hby worth. 
out  to  be  untrue,  unless  it  were  made  fraudulently.  Here  it  is  not 
pretended  that  the  whole  transaction  was  not  carried  on  with 
perfect  good  faith.  But  where  is  the  falsehood  in  this  case  ?  The 
coffee  was  invoiced  to  the  sellers,  i.e.,  toOrmerod  Hey  worth,  Phipps, 
&  Co.,  by  the  invoice  which  was  produced^  as  of  first  shipping 
quality.  The  invoice  was  in  terms  precisely  such  as  it  was  repre- 
sented in  the  contract.  The  word  **  sellers  "  merely  means  the  firm 
of  Ormerod,  Hey  worth,  Phipps,  &  Co.  Suppose  the  coffee  had  been 
bought  for  them  by  their  agents,  and  consigned  and  so  invoiced  to 
them,  could  it  have  been  said  that  this  action  was  maintainable  ? 
Wliat  difference,  then,  does  it  make,  that  it  was  bought  by  a  house 
abroad,  of  which  the  defendants,  with  two  other  persons,  are 
members  ? 

The  first  count  clearly  was  not  proved.  There  is  no  warranty 
whatever  that  the  coffee  was  in  fact  of  first  shipping  quality,  but 
merely  a  statement  that  it  was  invoiced  as  such.  It  is  said  that 
the  invoice  was  handed  over  to  the  plaintiffs :  but  quo  aniino  ? 
Certainly  not,  according  to  the  evidence,  as  a  warranty,  and  it 
cannot  amount  to  more  than  a  collateral  representation,  for  which, 
in  the  absence  of  fraud,  the  defendants  are  not  liable. 

(Aldbbson,  B.  :    ♦It  cannot  be  carried   beyond  this ;   that,  in       [  *i54  ] 
some  proceeding  to  which  the  defendants  and  others  were  parties, 
it  was  represented  as  being  coffee  of  first  shipping  quality :  that  is 
a  very  different  thing  from  an  absolute  warranty. 

Parke,  B.  :  That  part  of  the  case  is  quite  clear.) 

The  same  answer  applies  with  regard  to  the  second  count. 

Then  with  respect  to  the  third  count.  It  is  not  contended  that 
that  count  is  bad  in  law ;  if  there  had  been  evidence  of  fraud,  it 
might  have  been  supported.  Thus,  if  it  had  been  proved  that  the 
Rio  house  had  bought  inferior  coffee,  and  invoiced  it  to  the  defen- 
dants as  of  first  shipping  quality,  and  that  the  defendants,  knowing 
this,  had  instructed  their  brokers  to  hand  over  the  invoice,  the 
plaintiffs  might  have  been  entitled  to  recover.  Or  if  the  plaintiffs 
had  said  to  the  broker,  ''Are  these  distinct  houses?"  and  the 
latter  had  replied  that  they  were,  there  would  then  have  been  a 
suggestio  falsi,  which  might  have  rendered  the  defendants  liable. 
But  here,  neither  in  writing  nor  by  parol  is  there  any  representation 
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MoENs  that  the  two  houses  were  distinct.  It  is  therefore  not  material 
Heywobth.  what  inference  the  purchaser  might  draw  from  the  invoice,  unless 
the  sellers  meant  him  to  draw  it.  Now  the  question  left  to  the 
jury  was,  what  was  the  inference  the  plaintiflfs  drew  from  the  terms 
"invoiced  to  sellers  as  of  first  shipping  quality?"  There  is 
nothing,  therefore,  found  by  the  jury  to  support  any  of  the  allega- 
tions  in  the  count, — no  finding  either  of  moral  fraud  or  even  of 
untrue  statement. 

(Parke,  B.  :  I  do  not  see  how  this  action  can  be  supported  with- 
out proving  moral  fraud;  that  is,  that  the  defendants  falsely 
asserted  that  they  were  two  distinct  houses,  when  there  was  in  fact 
but  one,  and  did  so  with  a  view  of  inducing  the  plaintififs  to  enter 
into  the  contract.  It  seems  to  me  to  be  essential  to  support  the 
action,  not  merely  that  the  plaintiffs  surmised  so  and  so,  but  that 
the  defendants  exhibited  the  invoice,  meaning  that  there  was  in 
fact  only  one  house,  with  the  intention  of  inducing  the  plaintiffs  to 
[  ^155  1  make  the  surmise  that  there  were  two  distinct  *house8,  by  one  of 
which  the  coffee  was  invoiced  to  the  other  as  of  a  certain  quality.) 

It  is  said  that  this  is  a  mercantile  instrument,  of  the  interpretation 
of  which  the  jury  are  the  judges :  but  that  is  not  so ;  the  construc- 
tion of  a  written  instrument  is  in  all  cases  for  the  Court,  although 
the  meaning  of  particular  mercantile  terms  may  be  a  question  for 
the  jury.  The  jury  cannot  alter  the  plain  meaning  of  a  written 
contract.  Neither  was  this  a  representation  calculated  to  impose 
upon  a  purchaser  ;  it  is  merely  collateral,  and  the  plaintiffs  might 
have  inquired  into  the  fact  had  they  desired  the  information.  And 
further,  there  is  nothing  to  show  that  the  purchase  was  in  fact 
induced  by  the  representation,  or  that  it  would  not  have  been  made, 
if  the  plaintiffs  had  possessed  full  knowledge  that  the  houses  at  Rio 
and  at  Liverpool  were  not  distinct  establishments. 

Lord  Abinobr,  C.  B.  : 

As  this  case  has  been  so  fully  argued,  I  think  it  right  to  make 
some  remarks  upon  the  arguments  used  by  counsel.  There  has 
been  a  misunderstanding  in  this  case  in  regard  to  the  meaning  of 
the  word  **  fraud."  The  fraud  which  vitiates  a  contract,  and  gives 
the  party  a  right  to  recover,  does  not  in  all  cases  necessarily  imply 
moral  turpitude.  There  may  be  a  misrepresentation  as  to  the  facts 
stated  in  the  contract,  all  the  circumstances  in  which  the  party  may 
believe  to  be  true.    In  policies  of  insurance,  for  instance,  if  an 
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insurer  makes  a  misrepresentation,  it  vitiates  the  contract :  such  Moens 
contracts  are,  it  is  true,  of  a  peculiar  nature,  and  have  relation  as  hbyworth. 
\vell  to  the  rights  of  the  parties  as  the  event.  In  the  case  of  a  con- 
tract for  the  sale  of  a  public-house,  if  the  seller  represent  by 
mistake  that  the  house  realised  more  than  in  fact  it  did,  he  would 
be  defrauding  the  purchaser,  and  deceiving  him ;  but  that  might 
arise  from  his  not  having  kept  proper  books,  or  from  non-attention 
to  his  affairs ;  yet  as  soon  as  the  other  party  discovers  *it,  an  action  [  ♦ise  ] 
may  be  maintained  for  the  loss  consequent  upon  such  misrepre- 
sentation, inasmuch  as  he  was  thereby  induced  to  give  more  than 
the  house  was  worth.  That  action  might  be  sustained  upon  an 
allegation  that  the  representation  was  false,  although  the  party 
making  it  did  not  know  at  the  time  he  made  it  that  it  was  so.  It 
is  not,  however,  necessary  to  go  that  length  in  this  case.  (His 
Lordship  then  stated  the  facts  of  the  case,  and  continued :)  It  is 
plain,  therefore,  that  the  question  is,  whether  the  defendants  have 
committed  that  species  of  fraud  which  renders  them  liable  to  an 
action.  That  depends  upon  the  correct  interpretation  of  the 
invoice  as  a  mercantile  instrument,  and  upon  that  only.  Now,  it 
is  for  mercantile  men,  who  are  in  the  habit  of  seeing  such  docu- 
ments frequently,  to  say  whether  or  not  the  form  of  the  invoice  in 
this  case  is  that  generally  adopted  where  the  goods  are  to  be  shipped 
and  sold  on  a  joint  account,  or  whether  it  imports  a  shipment  of 
goods  consigned  by  a  distinct  class  of  persons.  Could  any  Judge, 
looking  at  this  invoice,  say  that  it  means  no  such  thing,  or  that  the 
goods  might  not  have  been  shipped  by  distinct  parties  to  the  house 
at  Liverpool  ?  I  should  think  not ;  and  if  so,  then  it  is  for  the 
jury  to  determine  whether  it  imports,  among  mercantile  men,  a 
shipment  by  and  to  distinct  parties.  The  defendants  must  be  taken 
to  know  its  import ;  and  if  it  does  import  that  which  is  untrue, 
viz.  that  the  goods  were  invoiced  by  distinct  parties  to  them, 
whereas  the  invoice  was  made  by  themselves  to  themselves,  then, 
if  they  meant  thereby  to  facilitate  the  sale,  it  is  what  may  be  termed 
a  legal  though  not  a  moral  fraud.  It  appeared  to  me,  and  I  still 
think,  that  those  facts  ought  to  be  decided  by  the  jury.  Whether 
the  jury  have  drawn  a  right  conclusion  it  is  not  for  me  to  say. 
The  Court  are  disposed  to  think  that  another  jury  might  come  to  a 
different  conclusion,  and  as  the  sum  is  large,  I  concur  with  the  rest 
of  the  Court  that  there  should  be  a  new  trial,  on  the  single  point  as 
to  the  representation  to  *the  plaintiffs  that  the  goods  were  invoiced  [  'is?  ] 
by  distinct  parties.     That  must  be  on  payment  of  costs. 

B.R. — VOL.  LXII.  3G 
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MoENB       Pakkb,  B.  : 

r. 
Heywobth.       With  respect  to  the  first  and  second  counts,  it  is  clear  that  no 

warranty  was  meant  to  be  given,  and  equally  clear  that  the  coffee 

was  not  represented  by  the  defendants  to  the  plaintiffs  as  being  of 

first  shipping  quality ;  on  these  counts,  therefore,  the  defendants 

are  entitled  to  the  verdict  upon  the  plea  of  not  guilty.    It  is  on  the 

third  count  that  the  only  question  arises.     To  support  that  count, 

it  was  essential  to  prove  that  the  defendants  knowingly,  by  words 

or  acts,  made  such  a  representation  as  is  stated  in  the  third  count, 

relative  to  the  invoice  of  these  goods,  as  they  knew  to  be  untrue, 

and  that  the  plaintiffs  were  thereby  induced  to  purchase  them, 

which  they  otherwise  would  not  have  done.    That  question  arises 

on  the  peculiar  allegations  set  forth  in  that  count.     (His  Lordship 

read  the  statement  of  the  representation  in  the  third  count.)     To 

give  a  right  of  action  for  that  representation,  it  was,  I  think, 

essential  to  prove  that,  by  words  or  acts  of  the  defendants  or  their 

agents,  it  was  made  falsely,  and  for  the  improper  purpose  of 

inducing  the  plaintiffs  to  purchase  the  goods.     I  agree  with  the  rest 

of  the  Court,  that  there  was  some  evidence  to  support  that  count ; 

and  therefore  it  seems  to  me  that  the  defendants  were  not  in  a 

condition  to  ask  his  Lordship  to  nonsuit  the  plaintiffs,  nor  to  enter 

the  verdict  for  them.     I  think  it  essential  that  there  should  lie 

moral  fraud,  and  indeed  all  the  cases  show  that  it  is,  though  the 

word  legal  fraud  is  used.     That  is  a  description  of  fraud  not  of  so 

grave  and  serious  a  character,  that  is  to  say,  a  representation  made 

without  any  private  view  of  benefit  to  the  party  making  it.     The 

case  of  a  policy  of  insurance  does  not  appear  to  me  to  be  analogous 

to  the  present;   those  instruments  are  made  upon  an   implied 

contract  between  the  parties,  that  everything  material  known  to 

[  *158  ]      the  assured  should  be  disclosed  by  them.    *That  is  the  basis  on 

which  the  contract  proceeds ;  and  it  is  material  to  see  that  it  is  not 

obtained  by  means  of  untrue  representation  or  concealment  in  any 

respect.     In  this  case  the  plaintiffs  must  prove  a  representation,  by 

words  or  acts,  of  that  as  being  true  which   was  known   to  the 

defendants  to  be  untrue ;  as  in  the  case  of  PoUiiU  v.  Walter^  in 

which  a  party  had  falsely  represented  that  he  was  authorized  to 

accept  a  bill  by  procuration ;  so  also  in  Foster  v.  Charles^  where 

the  allegation  of  the  party  was   by  a    false    representation  of 

character.    In  both  these  cases,   there   was  not  any  deliberate 

intention  to  deceive,  yet  it  was  called  a  fraud,  though  it  was  not  of 

so  grave  a  character.     Now  the  only  inference  of  fraud  in  the 
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present  case  arises  from  the  peculiar  form  of  the  instrument ;  that       MoE:rs 

is  a  part  of  the  case  which  seems  fit  for  a  jury,  the  question  being,    heyworth. 

whether  the  invoice  would  necessarily  be  understood  by  mercantile 

men  as  an  invoice  usually  passing  from  one  house  to  another.    I 

think  my  Lord  could  not  have  withdrawn  that  evidence  from  the 

jury ;  but  if  I  were  to  give  an  opinion  on  the  form  of  this  invoice,  I 

should  say  that  the  mere  similarity  in  the  names  would  favour  the 

idea  that  it  was  a  joint  speculation,  at  all  events  sufficiently  to 

excite  inquiry,  if  the  plaintiffs  meant  to  buy  on  the  basis  of  this 

being  a  representation  that  the  goods  were  conveyed  by  a  distinct 

house.    I  think,  therefore,  that  there  should  be  a  new  trial  on 

payment  of  costs. 

Alderson,  B.  : 

I  entirely  concur  in  the  propriety  of  a  new  trial.  (His  Lordship 
then  reviewed  the  evidence,  and  continued  :)  It  has  been  urged  by 
counsel,  that  the  representation  was  in  terms  true.  I  do  not  agree 
to  that,  because  I  consider  that  if  a  person  makes  a  representation, 
or  takes  an  oath,  of  that  which  is  true,  if  he  intend  that  the  party 
to  whom  the  representation  is  made  should  not  believe  it  to  be 
true,  that  is  a  false  representation  ;  and  so  he  who  takes  an  oath  in 
one  sense,  knowing  it  to  be  administered  to  him  *in  another,  takes  [  ♦159  ] 
it  falsely.  This  may  be  illustrated  by  an  anecdote  of  a  very 
eminent  Ambassador,  Sir  Henry  Wotton,  who,  when  he  was  asked 
what  advice  he  would  give  to  a  young  diplomatist  going  to  a  foreign 
Court,  said — "  I  have  found  it  best  always  to  tell  the  truth,  as  they 
will  never  believe  any  thing  an  Ambassador  says,  so  you  are  sure 
to  take  them  in."  Now  Sir  Henry  Wotton  meant  that  he  should 
tell  a  lie.  This,  no  doubt,  was  only  said  as  a  witticism,  but  it 
illustrates  my  meaning.  In  the  present  case,  the  plaintiffs  must 
show  that  this  invoice  was  sent  to  the  broker,  that  he  might 
represent  to  the  buyer,  or  that  the  buyer  might  think,  that  these 
goods  came  to  the  defendants  from  an  independent  house,  and  that 
the  defendants  were  not  interested  in  the  shipment  of  them.  I 
think  that  was  for  the  jury,  and  that  there  was  some  evidence  for 
them  on  that  point,  although  very  slight.  We  therefore  cannot 
make  the  rule  absolute  for  entering  a  nonsuit,  but  we  may  grant  a 
new  trial  on  payment  of  costs. 

GURNEY,  B. : 

I  have  not  heard  the  whole  of  the  argument  on  either  side,  but 
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MoBNs       in  as  far  as  I  have  been  able  to  form  a  judgment,  I  concar  in  what 
Heyworth.   niy  learned  brothers  have  said. 

Rule  absolute  for  a  new  trial  t/n   the  third  count,  on 
payment  of  coats. 

The  two  first  counts  of  the  declaration  having  been  struck  out 
pursuant  to  the  order  of  the  Court,  the  cause  was  tried  again  before 
Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  Trinity  Term. 
It  then  appeared  that  the  contract  was  signed  and  completed  on 
the  4th  of  April,  1840,  and  it  was  not  until  the  8th  of  April  that 
the  shipping  invoice  was  received  by  Corrie  &  Co.  from  Liverpool, 
and  shown  to  the  plaintiffs.  Evidence  was  given  by  persons 
[  •IGO  ]  *connected  with  the  cofTee  trade  that  such  an  invoice  imported  a 
sale  by  a  house  distinct  from  the  consignee.  It  was  insisted  for 
the  defendants,  that  there  was  no  evidence  to  charge  the  defendants 
in  an  action  of  tort,  and  that  the  exhibiting  of  the  invoice  to  the 
plaintiffs,  after  the  completion  of  the  contract,  could  not  be  taken 
into  consideration,  inasmuch  as  it  was  impossible  that  the  plaintiffs 
could  thereby  have  been  induced  to  make  the  purchase.  The  Lord 
Chief  Bauon,  in  summing  up,  left  it  (in  substance)  to  the  Jury  to 
say  whether  the  defendants  knowingly  represented  to  the  plaintiffs 
that  the  coffee  was  invoiced  to  them  by  a  distinct  house,  and 
the  jury  again  found  for  the  plaintiffs.  In  Michaelmas  Term, 
K.  V.  Richards  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  action  should  have  been  brought  upon  the  contract,  and 
not  in  tort,  the  alleged  representation  being  in  truth,  if  anything,  a 
material  part  of  the  contract  itself :  but  the  cause  was  compromised 
before  the  rule  came  on  for  argument. 


1842. 
May  31. 

»r/t.  of 
Pltag. 

[ICl] 


WALKER  AND   Others  v.  JACKSON   and   Others  (1). 

(10  Meeson  &  Welsby,  161—174 ;  S.  C.  11  L.  J.  Ex.  346 ;   12  L.  J.  Ex.  16o.) 

Declaration  in  case  agrainst  the  owners  of  a  ferry  stated,  that  the 
defendants  were  possessed  of  a  ferry  across  the  River  Mersey,  from  Wood- 
side  to  Liverpool,  and  that  the  plaintiffs  delivered  to  them  certain  goods,  to 
wit,  a  phaeton,  and  certain  jewellery  and  watches  contained  in  it,  to  be  by 
the  defendants,  for  reward  to  thorn  in  that  behalf,  taken  care  of  and  carried 
in  a  certain  steam-boat  from  Woodside  to  liiverpool,  and  there  landed  for 
the  plaintiffs ;  that  the  defendants  accepted  and  received  the  said  carnage 
so  containing  the  said  jewellery  and  watches  from  the  plaintiffs,  and  it 
became  their  duty  to  take  proper  care  of  them  while  they  remained  in  their 

(1)  Followed   in   Ltbeati  v.    General   Steam   Navigation    Co.    (1872)  L.  R.  ? 
0.  P.  88,  97,  42  L.  J.  C.  P.  1.— A.  C. 
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custody,  and  in  and  about  the  carriage,  conveyance,  and  landing  of  the 
same  as  aforesaid.  Breach,  that  the  defendants  took  such  bad  care  of  the 
said  carriage,  jewellery,  and  watches,  and  so  negligently  conducted  them- 
selves in  and  about  the  carriage,  conveyance,  and  landing  of  the  same,  that 
they  were  injured. 

riea,  that  the  plaintiffs  did  not  deliver  to  the  defendants,  nor  did  they 
accept  and  receive  from  the  i)laintiffs,  the  goods  in  the  declaration  men- 
tioned, to  be  by  them  ciirried  and  conveyed  in  the  said  steam-boat  from 
Woodside  to  Liverpool,  and  there  landed  for  the  plaintiffs,  for  reward  to 
them  in  that  behalf,  moilo  et  forma. 

Held,  that  a  contract  to  carry  and  land  the  carriage  and  jewellery,  as 
stated  in  the  declaration,  could  not  be  implied  from  the  mere  character  of 
the  defendants  as  owners  of  the  ferry.  But  that  it  was  a  question  for  the 
jury,  whether  there  was  in  fact  a  contract  between  the  parties,  either 
express  or  implied  from  usage,  to  receive  the  carriage  on  boaixl,  and  to  land 
it  again  at  the  end  of  the  transit  across  the  river. 

It  appeared  that  the  plaintiff  went  on  board  the  defendants*  steam-boat, 
with  his  horse  and  camuge,  paying  the  defendants*  charge  for  a  "light 
four-wheeled  phaeton ; "  that  jewellery  and  watches  of  gi*eat  value,  which 
much  increased  its  weight,  were  contained  in  a  box  under  the  seat ;  and 
that  he  made  no  communication  of  that  fact  to  the  defendants.  The 
carriage  was  taken  safely  across  the  river,  and  on  the  arrival  of  the  boat 
at  the  pier-head  at  Liverpool,  two  of  the  defendants*  servants  put  the 
carriage  out  upon  the  slip,  and  commenced  drawing  it  up  the  slip  towards 
the  quay,  but  in  doing  so  were  overpowered  by  its  weight,  and  it  ran  down 
into  the  river,  whereby  the  jewellery  and  watches  were  injured  :  Held,  that 
the  plaintiff *s  right  of  action  for  this  injury  was  not  affected  by  his  not 
having  communicated  the  fact  of  the  jewellery  and  watches  being  con- 
tained in  the  carriage :  Ileld  also,  that  it  was  a  further  question  for  the 
jury  (supiK)sing  a  conti-act  to  land  were  established)  whether  the  landing 
was  complete  under  the  above  circumstances. 

Held,  also,  that  to  rebut  evidence  of  a  usage  to  take  on  board  and  land 
the  carriages  of  passengers,  a  notice  stuck  up  at  the  door  of  entrance  for 
foot  passengers  to  the  slip  at  Woodside,  but  not  visible  to  those  who  came 
with  cari'iages,  nor  shown  to  have  been  known  to  the  plaintiff, — that  the 
defendants  did  not  undertake  to  load  or  discharge  horses  or  carriages,  and 
would  not  be  responsible  for  loss  or  damage  thereto, — was  not  admissible. 

Case  against  the  defendants,  three  of  the  Directors  of  the  Wood- 
side  Ferry  Company.  The  declaration  stated,  that  the  defendants, 
before  and  at  the  time  of  the  delivery  of  the  goods  and  chattels  to 
them,  and  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, to  wit,  on  the  26th  of  August,  1840,  were  possessed  of  a 
certain  ferry  across  a  certain  arm  of  the  sea  called  the  Biver 
Mersey,  from  Woodside,  in  the  county  of  Chester,  to  Liverpool,  in 
the  county  of  Lancaster  ;  and  thereupon  afterwards,  to  wit,  on  <&c., 
the  plaintiffs,  at  the  request  of  the  defendants,  then  delivered  to  the 
defendants  certain  goods  and  chattels  of  the  plaintiffs  of  great 
value,  to  wit,  of  the  value  of  10,000/.,  to  wit,  a  certain  carriage,  to 
wit,  a  phaeton  and  ^certain  jewellery  and  watches,  to  wit,  ten 
boxes  of  jewellery  and  iive  bags  of  watches,  contained  and  being  in 


Walkeb 

r. 
Jackson. 


[  *162  ] 
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Walker  the  said  carriage,  to  be  by  the  defendants,  for  reward  to  them  in 
Jackson.  ^^^^  behalf,  taken  care  of  and  carried  and  conveyed  in  a  certain 
steam-boat,  from  Woodside  aforesaid  to  Liverpool  aforesai4,  and 
there,  to  wit,  at  Liverpool  aforesaid,  landed  for  the  plaintiffs;  and 
the  defendants,  to  wit,  then  took,  accepted,  and  received  j<he  said 
carriage  so  containing  the  said  jewellery  and  watches  as  aforesaid, 
of  and  from  the  plaintiffs,  for  the  purposes  aforesaid  ;  and  it  then 
became  and  was  the  duty  of  the  defendants  to  take  due  and  proper 
care  of  the  said  carriage,  jewellery,  and  watches,  whilst  they 
remained  in  their  custody  for  the  purposes  aforesaid,  and  to  take 
due  and  proper  care  in  and  about  the  carriage,  conveyance,  and 
landing  of  the  same  as  aforesaid.  Yet  the  defendants,  not  regard- 
ing their  duty  in  that  behalf,  but  contriving  &c.,  afterwards,  to 
wit,  on  &c.,  took  so  little  and  such  bad  and  improper  care  of  the 
said  carriage,  jewellery,  and  watches,  whilst  they  remained  in  their 
custody  for  the  purposes  aforesaid,  and  took  so  little  and  such  bad 
and  improper  care,  and  so  negligently  conducted  themselves  in  and 
about  the  carriage,  conveyance,  and  landing  of  the  same  as  afore- 
said, that  the  same  then,  by  reason  of  the  bad,  imperfect,  and 
improper  conduct  of  the  defendants,  their  mariners  and  servants, 
in  that  behalf,  became  and  were  very  much  broken,  injured, 
wetted,  &c.  &c. 

Fleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs  did  not 
deliver  to  them  the  defendants,  nor  did  they  accept  and  receive 
from  the  plaintiffs,  the  said  goods  and  chattels  in  the  declaration 
mentioned,  or  any  of  them,  or  any  part  thereof,  to  be  by  the 
defendants  carried  and  conveyed  in  the  said  steam-boat  from 
Woodside  aforesaid  to  Liverpool  aforesaid,  and  there  landed  for  the 
plaintiffs,  for  reward  to  them  the  defendants  in  that  behalf,  in 
manner  and  form  &c.  Thirdly,  that  the  said  goods  and  chattels  in 
the  declaration  mentioned  were  delivered  by  the  plaintiffs  to,  and 
[  *i6's  ]  •  *accepted  and  received  by  them  the  defendants,  to  be  ferried  across 
the  said  ferry  in  the  declaration  mentioned,  and  there  landed  and 
delivered  to  the  plaintiffs,  and  the  said  reward  in  the  declaration 
mentioned  to  them  in  that  behalf  was  for  and  in  respect  of  such 
ferryage,  and  landing  and  delivery,  and  for  and  in  respect  of 
nothing  else.  And  the  defendants  further  say,  that  at  the  time  of 
the  said  delivery  and  acceptance  and  receipt  of  the  said  goods  and 
chattels,  that  is  to  say,  on  the  said  26th  day  of  August,  1810,  it 
was  agreed  by  and  between  the  plaintiffs  and  the  defendants,  as 
part  of  the  terms  of  the  said  acceptance  and  receipt,  that  they  the 
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defendants  were  not  to  be  in  anywise  answerable  or  accoantable  to  Walkeb 
the  plainti£fs  for  any  loss  thereof  or  damage  thereto  which  might  jao^k. 
occur  in  the  course  of  the  said  ferryage  and  landing  and  delivery ; 
and  they  the  defendants  then  accepted  and  received  the  said  goods 
and  chattels  to  be  so  ferried  and  landed  and  delivered  as  aforesaid 
upon  the  terms  of  the  said  agreement,  and  upon  no  other  terms 
whatsoever,  whereof  the  plaintiffs  then  had  knowledge  and  notice. 
And  the  defendants  further  say,  that  the  said  loss  and  damage  of 
the  said  goods  and  chattels  in  the  declaration  mentioned  happened 
and  took  place  without  any  personal  negligence  or  want  of  care 
whatsoever  by  the  defendants  themselves,  and  without  any  gross 
negligence  or  misfeasance  of  their  mariners  or  servants,  or  otherwise 
howsoever.     Verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and  to 
the  third  replied  de  injuria,  on  which  also  issue  was  joined. 

At  the  trial  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1841,  it  appeared  that  the  plaintiffs  were  jewellers  at 
Birmingham,  and  that  on  the  26th  of  August,  1840,  one  of  the 
plaintiffs,  travelling  on  behalf  of  the  firm,  put  on  board  one  of  the 
defendants'  steam-boats  at  Woodside,  to  be  carried  across  to  Liver- 
pool, a  horse  and  phaeton,  the  latter  of  which  contained,  in  the  box 
seat,  jewellery  and  watches  of  *the  value  of  several  thousand  pounds.  [  ♦lei  ] 
The  plaintiff  paid  Ss.  for  the  ferryage  of  the  phaeton  and  horse, 
which,  according  to  the  defendants'  scale  of  charges,  was  the 
charge  for  ''  a  light  four-wheeled  phaeton  and  one  horse ;  "  and  he 
did  not  communicate  the  fact  that  the  carriage  contained  any  heavy 
or  valuable  property.  The  phaeton  was  carried  safely  over  the 
river,  and  put  out  of  the  boat  upon  the  slip  at  the  Liverpool  pier- 
head, and  two  of  the  defendants'  servants  endeavoured  to  draw  it 
up  the  slip,  but  its  weight  overpowered  them,  and  it  ran  back  into 
the  water,  whereby  the  jewellery  and  watches  were  much  injured. 
There  was  some  conflict  in  the  evidence  as  to  the  circumstances  of 
the  accident :  according  to  the  plaintiffs'  witnesses,  the  men  had 
drawn  the  phaeton  some  twenty  yards  up  the  slip  before  it  ran 
back ;  and  they  stated  also,  that  four  men  were  necessary  to  bring 
it  safely  to  the  top  of  the  slip :  according  to  the  evidence  of  the 
defendants'  servants,  they  were  overpowered  by  the  weight  of  the 
carriage  immediately  on  its  being  put  out  upon  the  slip,  and  on 
their  endeavouring  to  turn  it  round  for  the  purpose  of  being  drawn 
up.  The  defendants'  witnesses  stated  also,  that  the  Company  did 
not  pay  their  men  for  putting  carriages  or  horses  on  board  the 
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Walker      boats,  or  landing  them ;  that  the  servants  from  the  Woodside  hotel 
Jackson,      generally  brought  down  the  carriages  to  the  boats,  but  that  if  the 
defendants'  servants  put  them  on  board  or  landed  them,  the  owner^ 
of  the  carriages  paid  them  for  doing  so. 

The  defendants'  counsel  contended,  upon  this  state  of  facts,  first, 
that  there  was  no  obligation  on  the  defendants,  ^y  reason  of  their 
ownership  of  the  ferry  as  alleged  in  the  declaration,  to  land  the 
carriage  out  of  the  steam-boat,  but  only  to  carry  it  safely  across 
the  river ;  and  secondly,  that  the  plaintiff  was  bound  to  have 
communicated  to  the  defendants  the  fact,  that  the  phaeton  con- 
tained the  jewellery  and  watches,  the  weight  of  which  had  occasioned 
the  accident.  The  learned  Judge  reserved  'the  first  question ;  and 
[  ♦les]  *in  summing  up,  left  it  to  the  jury  to  say  whether  there  was  any 
negligence  or  want  of  care  on  the  part  of  the  defendants  :  saying, 
that  if  the  defendants  undertook  to  land  the  carriage,  they  must 
do  it  safely ;  and  he  expressed  his  opinion  that  the  plaintiff  was 
not  bound  to  give  notice  of  the  contents  of  the  carriage.  The  jury 
found  for  the  plaintiffs,  damages  21 IZ. 

In  Michaelmas  Term,  Knowles  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  contended,  first,  that  the 
learned  Judge  ought  to  have  directed  the  jury  that  the  defendants 
were  entitled  to  a  verdict  on  the  second  issue,  it  being  no  part  of 
their  duty  as  owners  of  the  ferry  to  land  the  carriage ;  secondly, 
that  even  if  the  defendants  were  bound  to  land  the  carriage,  they 
did  in  fact  land  it,  by  putting  it  out  of  the  boat  upon  the  slip  ;  and 
thirdly,  that  the  plaintiff  was  bound  to  give  notice  that  there  was 
an  extra  weight,  the  reward  to  the  defendants  being  applicable  to 
the  phaeton  alone. 

Kelly  and  Crompton  showed  cause  at   the  sittings  after  last 
Hilary  Term  (February  9) : 

The  plaintiffs  are  entitled  to  retain  their  verdict.  First,  the 
declaration  in  this  case  is  not  founded  on  any  duty  in  the  defen- 
dants as  owners  of  the  ferry.  They  are  liable  upon  their  contract. 
If  a  ferryman,  although  not  bound  to  do  so,  choose  to  receive  goods 
to  carry,  he  is  liable  like  any  other  contractor.  What  took  place 
in  this  case  shows  that  the  defendants  were  bound  by  their  contract 
to  land  the  carriage  ;  if  not,  why  did  they  set  about  doing  it  ?  they 
were  not  required  to  do  so.  Nor  was  there  proof  of  any  regular 
charge  made  against  the  owner  of  a  carriage  for  putting  on  board 
or  landing  it.    It  was  entirely  a  question  of  fact,  what  was  the 
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contract  between  the  parties,  and  not  at  all  a  question  of  law.     It      Walker 

is  not  ad  if  the  declaration  had  charged  the  defendants  as  common     jackson. 

darriersr  or  as  proprietors  of  the  ferry,  and  as  a  deduction  of  law 

had 'alleged  the  duty;  but  this  *is  an  action  founded  upon  a  con-       [  'lee  ] 

tract.     Who  is  to  land  carriages  from  the  defendants'  boats  but  the 

servants  of  the  defendants  ?  the  owners  do  not  bring  their  servants 

to  do  it.     And  whether  the  men  do  this  as  the  employees  of  the 

owner,  or  as  the  servants  of  the  ferryman,  is  altogether  a  question 

of  fact  for  the  jury,  and  which  the  defendants  ought  to  have  required 

to  be  left  to  them. 

In  like  manner;  it  is  a  mere  question  of  fact  what  amounted  to 
a  landing  within  the  contract.  It  is  obvious  that  if  the  defendants 
were  bound  to  land  at  all,  they  were  bound  to  land  safely ;  and 
why  did  they  attempt  to  take  the  phaeton  up  the  slip,  unless 
because  it  was  an  ordinary  part  of  their  duty,  under  the  contract, 
to  land  it  safely  on  the  top.  The  question  of  negligence  was  entirely 
for  the  jury ;  and  whether  the  landing  was  over  or  not  is  part  of 
the  question  of  negligence.  Landing  without  negligence  is  landing 
in  a  secure  place. 

Thirdly,  the  question  as  to  the  necessity  of  notice  was  also  a 
question  of  fact.  But  the  defendants  could  not  avail  themselves 
of  this  point  without  proof  on  their  parts  of  some  notice  limiting 
their  liability ;  in  the  absence  of  that,  the  law  will  not  raise  any 
such  implied  limitation.  But  again — if  the  injury  arose  from  the 
plaintiffs'  having  thrown  the  defendants  off  their  guard,  by  sending 
on  board  a  carriage  too  heavily  laden  to  be  safely  landed  by  the 
ordinary  means,  that  negatived  negligence  on  the  part  of  the 
defendants ;  and  the  question  of  negligence  was  left  to  the  jury. 

Knowles  and  Martin^  in  support  of  the  rule : 

The  only  question  left  to  the  jury  was,  whether  there  was  any 
negligence  or  want  of  care  on  the  part  of  the  defendants,  and  the 
question  whether  the  landing  was  complete  was  never  put  to  them. 
First,  the  defendants  did  not  contract  to  carry  the  concealed 
jewellery,  by  which  the  weight  of  the  carriage  was  doubled.  There 
was  nothing  to  draw  their  *attention  to  its  contents,  and  the  plaintiff  [  •le?  ] 
paid  only  the  charge  for  a  "  light  phaeton."  The  defendants  are 
not  common  carriers,  but  mere  bailees  for  hire,  and  liable  only  for 
the  want  of  reasonable  care.  The  contract  here  was  only  to  carry 
a  phaeton,  which  required  no  extraordinary  care.  If  they  had 
known  the  additional  weight,  they  might  have  exercised  greater 
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Walkeb      and  adequate  care  in  landing  it.    Before  it  can  be  said  that  a 
Jackson,      person  in  the  situation  of  the  defendants  is  guilty  of  negligence  in 
carrying,  it  must  appear  that  he  knoi^s  what  he  is  carrying,  and 
therefore  what  degree  of  care  is  requisite  to  its  security. 

Secondly,  the  question  whether  the  defendants  contracted  to 
land  the  carriage  was  not  left  to  the  jury ;  it  was  treated  as  a 
question  of  law.  Now  the  only  evidence  of  any  contract  at  all  was 
of  a  contract  resulting  from  the  defendants'  situation  and  supposed 
duty  as  ferrymen.  But  the  duty  of  a  ferryman  is  only  to  supply 
a  boat,  to  pass  over  passengers  with  their  goods :  Termes  de  la 
Ley  ;  Payne  v.  Partridge  (i).  The  ferryman  never  takes  possession 
of  the  goods  at  all :  they  remain  as  much  in  the  possession  of  the 
owner,  as  when  a  man  drives  over  a  bridge  subject  to  a  toll.  It 
being,  therefore,  no  part  of  his  duty  or  contract  as  a  ferryman  to 
take  the  goods  of  the  passengers  into  his  possession,  he  is  not 
chargeable  in  respect  of  their  custody.  They  were  then  stopped 
by  the  Coubt. 

Parke,  B.  : 

Unfortunately  we  cannot  collect  exactly  in  what  mode  this 
question  was  left  to  the  jury,  but  all  the  Court  are  clearly  of 
opinion  that  it  is  a  question  for  the  jury,  whether  there  was  a 
contract  between  these  parties,  implied  by  usage  or  otherwise,  to 
receive  this  carriage  into  the  defendants'  care,  to  put  it  on  board, 
and  to  land  it  again  at  the  expiration  of  the  transit.  The  question 
is  whether  there  was  any  such  contract  existing  between  these 
[  *168  ]  ^parties,  and  I  think  the  simple  circumstance  of  the  defendants 
being  ferrymBn  would  not  give  rise  to  the  contract  laid  in  this 
declaration,  nor  import  an  obligation  on  the  ferryman  to  take  the 
trouble,  either  of  putting  a  carriage  on  board  or  discharging  it  out 
the  vessel  on  her  arrival.  It  might  be  such  a  ferry  as  that  by 
usage  the  ferryman  takes  that  obligation  upon  himself ;  and  the 
question  will  be,  whether  there  is  such  a  usage  in  this  case,  and 
whether  the  defendants  contracted,  not  merely  to  carry  across  the 
river,  but  to  take  the  carriage  into  their  care,  and  to  land  it  in 
safety :  and  then  will  arise  the  further  question,  whether  it  was 
properly  taken  care  of  by  being  placed  at  the  bottom  of  the  slip, 
and  in  a  place  of  security.  This  carriage  was  left  standing  at  the 
bottom  of  the  slip,  and  the  question  is  whether  it  ought  not  to  have 
been  carried  up  the  slip  immediately,  so  as  never  to  have  been  in 
(1)  IShow.  257;  1  Salk.  12. 
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a  state  of  insecurity ;  and  whether  such  would  not  be  the  defen-  Walker 
dants'  duty  in  landing  it.  The  questions,  therefore,  are,  whether  jackson. 
there  was  a  contract,  by  virtue  of  which  the  defendants  were  to 
land  the  carriage  at  the  expiration  of  the  passage,  and  whether  the 
landing  was  complete  by  placing  it  at  the  bottom  of  the  slip,  or 
whether  they  were  not  bound  to  take  it  up  and  put  it  on  the  quay. 
These  are  questions  of  fact,  which  should  have  been  determined 
by  the  jury,  and  it  does  not  appear  to  me  that  they  have  been 
satisfactorily  left,  so  as  to  enable  the  jury  to  determine  them. 

With  regard  to  the  other  objections  made  on  the  part  of  the 
defendants  to  this  contract,  we  think  they  are  not  such  as  ought 
to  prevail.  There  is  no  doubt  that  there  was  a  delivery  of  the 
carriage  and  its  contents,  and  that  included  the  jewellery;  the 
objection,  therefore,  urged  by  A/r.  Knowles,  that  there  was  no 
delivery  of  the  jewellery,  cannot  prevail.  And  I  take  it  now  to  be 
perfectly  well  understood,  according  to  the  majority  of  opinions 
upon  the  subject,  that  if  any  thing  is  delivered  to  a  person  to  be 
carried,  it  is  the  duty  of  the  person  receiving  it  to  ask  such  ques- 
tions about  it  as  may  be  necessary ;  if  he  ask  no  questions,  and 
there  be  no  *fraud  to  give  the  case  a  false  complexion,  on  the  [  'leu  ] 
delivery  of  the  parcel,  he  is  bound  to  carry  the  parcel  as  it  is.  It 
is  the  duty  of  the  person  who  receives  it  to  ask  questions  ;  if  they 
are  answered  improperly,  so  as  to  deceive  him,  then  there  is  no 
contract  between  the  parties;  it  is  a  fraud  which  vitiates  the 
contract  altogether.  But  in  this  case,  if  there  was  a  delivery  at 
all  of  the  carriage,  with  the  jewellery  in  it,  it  was  a  delivery  to  be 
carried  for  reward,  namely,  five  shillings.  The  objections  made 
on  this  ground,  therefore,  ought  not  to  prevail :  but  we  think  there 
ought  to  be  a  new  trial,  in  order  to  establish  these  two  points : 
first,  whether  there  was  a  delivery,  as  alleged  in  the  declaration, 
of  the  carriage  to  the  defendants ;  and  secondly,  whether  the 
defendants  entered  into  any  contract,  either  express  or  implied,  to 
land  the  carriage  upon  its  arrival  on  the  shore,  and  in  what  way 
such  landing  was  to  take  place, — whether  simply  by  leaving  it  at 
the  bottom  of  the  slip,  or  whether  it  was  their  duty,  according  to 
their  contract,  to  carry  it  up  the  slip,  and  leave  it  on  the  pier-head. 
If  such  was  their  duty,  the  only  remaining  question  will  be,  whether 
they  were  guilty  of  negligence  in  the  performance  of  it.  All  these 
are  questions  to  be  disposed  of  by  the  jury,  but  it  does  not  satis- 
factorily appear  that  they  have  at  present  decided  upon  them.  The 
rule  must  therefore  be  made  absolute. 
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Walker       Alderson,  B.  : 

r. 
Jackson.  If  the  question  in  this  case  depended  simply  upon  this,  whether 

there  were  negligence  in  the  defendants,  and  whether  the  carriage 
ought  to  have  heen  carried  up  the  slip  hy  four  instead  of  two 
persons,  considering  the  weight  of  it,  and  considering  the  circum- 
stances connected  with  it,  which  the  defendants  might  fairly  be 
considered  to  be  acquainted  with,  I  think  the  verdict  ought  not  only 
not  to  be  disturbed,  but  that  it  would  have  been  perfectly  right. 
But  a  further  question  for  the  consideration  of  the  jury,  and  which 
ought  to  have  been  submitted  to  them,  is,  whether  there  is  any 
[  ♦170  ]  evidence  of  the  phaeton,  including  the  ^jewellery,  having  been 
delivered  to  the  defendants,  to  be  carried  by  them  on  behalf  of  the 
plaintiffs.  That  is  a  question  upon  which  the  jury  ought  to  have 
passed  their  judgment,  and  there  is  evidence  by  which  they  might 
have  established  that  fact  either  one  way  or  the  other. 

Then  the  next  question  will  be,  what  was  the  nature  of  the 
alleged  contract  ?  Was  it  to  carry  across,  or  to  carry  across  and 
to  land  ?  And  a  further  question  is  as  to  the  landing  itself ; 
whether  they  were  guilty  of  negligence  in  landing.  What  is  a 
landing?  That  is  for  the  jury  to  determine.  Is  it  putting  the 
carriage  on  shore  in  a  secure  place,  where  it  would  remain  in  safety 
unless  it  were  removed  out  of  that  position  ?  If  that  is  a  landing, 
then  it  will  be  for  the  jury  to  say  whether  that  has  been  done  in 
the  present  case.  Even  supposing,  however,  that  the  putting  it  at 
the  bottom  of  the  slip  only  is  a  landing,  I  apprehend  that  if  the 
defendants  themselves  do  not  leave  it  there,  but  proceed  to  drag  it 
up  the  slip,  and  in  that  conduct  themselves  negligently,  by  not 
applying  a  sufficient  force,  they  would  still  be  liable,  notwith- 
standing they  would  have  landed  it  under  the  circumstances; 
because  it  may  be  considered  as  one  and  the  same  act,  and  the 
criterion  is  not  the  length  of  time  that  it  rests  in  that  position,  bat 
whether  the  parties  who  so  placed  it  at  the  bottom  of  the  slip 
desisted,  and  left  the  rest  to  be  done  by  other  persons.  All  these 
are  questions  upon  which  the  jury  ought  to  exercise  their  judgment. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

liule  absolute. 

The  case  was  again  tried  at  the  last  Spring  Assizes  at  Liverpool, 
before  Ilolfe,  B.,  when  it  was  proved  to  have  been  the  invariable 
usage  and  custom  for   the  defendants   to   land   carriages  put  on 
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board  their  steam-boats,  for  the  *purpose  of  being  conveyed  over  walker 
the  ferry,  on  their  arrival  on  the  opposite  side.  The  defendants,  jackson. 
for  the  purpose  of  rebutting  the  inference  of  a  contract  on  their  [  *171  ] 
part  arising  from  this  usage,  tendered  in  evidence  certain  placards, 
containing  a  list  of  the  charges  and  ferryages  by  the  Woodside 
Ferry  Company,  subjoined  to  which  was  a  notice  that  the  pro- 
prietors did  not  undertake  to  load  or  discharge  horses,  carriages, 
&c.,  and  that  they  would  not  in  anywise  be  responsible  for  any  loss 
thereof  or  damage  thereto.  These  placards  were  proved  to  have 
been  hung  up  on  each  side  of  the  covered  gate  by  which  foot 
passengers  entered  the  slip  for  the  purpose  of  getting  on  board ; 
but  it  appeared  that  the  plaintiff,  and  other  persons  with  carriages, 
went  down  to  the  boat  by  another  entrance,  at  which  there  were 
no  notices,  and  persons  going  in  carriages  could  not  see  the 
notices  at  the  foot  passengers'  gate.  This  evidence  was  objected  to 
by  the  plaintiffs'  counsel,  and  the  learned  Judge  refused  to  receive 
it.  The  plaintiffs  having  again  obtained  a  verdict,  Knowles,  in 
Easter  Term  last,  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  above  evidence  ought  to 
have  been  received ;  against  which 

Balnea  and  Crompton  now  showed  cause : 

The  evidence  was  properly  rejected.  It  was  proved  at  the  trial, 
that  it  was  the  invariable  usage  of  the  defendants  to  land  carriages 
ferried  over  in  their  boats,  and  from  that  usage  a  contract  was 
properly  inferred  that  they  undertook  safely  to  land  the  plaintiffs' 
carriage ;  and  that  cannot  be  affected  by  a  notice  stuck  up  under 
cover,  in  the  entrance  for  foot  passengers,  which  the  plaintiff,  going 
with  a  carriage,  had  no  means  of  seeing,  and  which  it  was  not 
shown  had  come  in  any  way  to  his  knowledge.  The  evidence  was 
therefore  inadmissible;  and  if  it  had  been  admitted,  must  have 
been  utterly  valueless.  The  only  way  in  which  it  could  possibly 
be  evidence,  would  have  been  for  the  purpose  of  explaining  some 
of  the  facts  *which  the  plaintiffs  had  proved,  as  to  the  custom  of  [  '172  ] 
landing  carriages ;  but  it  could  not  affect  that  question,  because  the 
evidence  showed  that  the  notice  was  so  placed,  that  it  could  not  be 
seen  by  persons  going  with  carriages.  If  these  placards  were 
admissible  in  evidence,  they  would  be  equally  receivable  if  they  had 
been  proved  to  have  been  stuck  up  in  the  most  remote  part  of 
Liverpool.  The  plaintiffs'  evidence  was  confined  to  acts  done  by 
the  defendants,  and  did  not  include  declarations  to  or  by  third 
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Walker      persons  ;  and  this  being  a  mere  declaration  by  writing,  it  could  not 
Jacksok.      be  used  to  explain  the  plaintiffs'  case,  and  could  not  be  any  evidence 

against  them,  unless  it  were  shown  in  some  way  to  have  come  to 

their  knowledge. 

Knowles  and  Martin,  in  support  of  the  rule : 

This  was  not  an  action  against  the  defendants  as  common 
carriers,  but  upon  a  contract  safely  to  carry  and  land  the  plaintiffs' 
carriage ;  and  the  mius  of  proving  that  contract  lay  upon  the 
plaintiffs.  The  defendants  admit,  if  it  had  been  otherwise,  that 
this  would  not  have  been  evidence,  because  in  that  case  they  could 
not  have  affected  the  plaintiffs  without  showing  notice  to  them. 
But  here,  if  there  is  any  contract,  it  is  one  to  be  inferred  from  the 
general  conduct  of  the  defendants  in  their  dealing  with  the  public. 
Of  that  conduct  the  putting  up  of  these  placards  formed  an  impor- 
tant part,  and  must  be  taken  into  consideration  as  restricting  their 
liability.  It  is  admitted  that  the  defendants  cannot  in  this  way 
establish  a  new  contract  to  cut  down  another;  but  the  object  of 
this  evidence  was  not  to  cut  down  any  contract  established  by  the 
plaintiffs'  evidence,  but  to  explain  the  course  of  dealing  from  which 
a  contract  was  sought  to  be  inferred,  and  to  show  what  that  really 
was.  The  plaintiffs  seek  to  establish  a  contract  from  the  conduct 
of  the  defendants  with  respect  to  unknown  persons,  and  from 
certain  acts  done  by  them  :  and  this  is  not  to  be  restricted  to  such 
[  *173  ]  facts  only  as  make  against  *them.  The  exhibiting  of  this  placard 
was  an  important  part  of  their  conduct,  and  was  legitimate  evidence 
to  rebut  the  contract  sought  to  be  established. 

Lord  Abinqer,  C.  B.  : 

This  is  a  very  clear  case.  It  was  established  by  an  irresistible 
body  of  evidence,  that  it  was  the  practice  of  the  defendants  to  land 
carriages  passing  over  the  ferry,  so  as  to  support  the  contract  set 
forth  in  the  declaration ;  and  in  order  to  meet  that  evidence,  the 
defendants  proposed  to  read  these  notices.  In  general,  in  cases  of 
this  nature,  it  is  usual  to  give  some  evidence  of  the  probability  that 
the  parties  were  made  acquainted  with  the  contents  of  such  notices, 
as  by  showing  that  the  notice  was  inserted  in  a  newspaper  the 
plaintiff  was  in  the  habit  of  taking,  or  in  a  public  office  he  was  in 
the  habit  of  frequenting ;  and  I  see  no  reason  for  an  exception  in 
this  instance,  for  it  appeared  here  that  it  was  not  at  all  likely  that 
any  parties  who  brought  carriages  could  see  these  placards.    As  to 
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the  plaintiff  himself,  it  is  quite  clear  that  there  was  no  evidence  to  walker 
show  that  he  did  see  them,  or  even  that  it  was  probable  that  he  jackson. 
could  have  done  so.    The  evidence,  therefore,  was  properly  rejected. 

Alberson,  B.  : 

I  am  of  the  same  opinion.  The  acts  proved  by  the  plaintiffs, 
upon  which  they  relied  to  substantiate  the  existence  of  a  contract, 
were  those  done  with  respect  to  persons  bringing  carriages.  These 
notices  were  stuck  up  in  the  way  for  foot  passengers,  and  it 
appeared  that  the  plaintiff  did  not  go  by  that  way ;  neither  was  it 
shown  that  any  person  with  a  carriage  ever  went  by  it.  No  reason- 
able probability,  therefore,  existed  that  the  plaintiff,  or  any  parties 
going  with  carriages,  ever  saw  them. 

GuRNBY,  B.,  concurred. 

RoLFB,  B. : 

The  defendants  expressly  admitted  on  the  *trial,  that  they  could       [  *174  j 

not  bring  home  to  the  plaintiff  notice  of  these  placards  ;  but  it  now 

seems  to  be  contended,  that  notice  of  them,  even  to  third  persons, 

would  render  them  admissible.     If  it  had  been  shown  that  these 

notices  had  been  seen  by  a  considerable  number  of   the  public 

bringing  over  carriages,  there  might  have  been  some  pretence  for 

saying  that  they  ought  not  to  have  been  rejected ;  but  this  was  not 

suggested,  neither  is  there  a  particle  of  evidence  of  such  a  fact. 

On  the  contrary,  all  the  evidence  showed,  that,  with  respect  to  such 

persons,  it  was  just  the  same  as  if  the  notices  had  been  kept  in  the 

desks  of  the  Company.  t^  .    ..    j 

liule  discharged. 


The  marquis  of  ANGLESEY  v.  LORD  HATHERTON 

AND  Another  (l). 

(10  Meeaon  &  Welaby,  218—248 ;  S.  C.  12  L.  J.  Ex.  57.) 

On  a  question  as  to  the  existence  of  a  custom  in  a  particular  manor, 
evidence  of  a  like  custom  in  an  adjoining  manor,  though  within  the  same 
parish  and  leet,  is  not  admissible. 

Not  even  though  there  be  evidence  to  show  that  the  latter  manor  was  a 
subinfeudation  of  the  former ;  at  least,  unless  it  be  clearly  shown  that  they 
were  separated  after  the  time  of  legal  memory,  since  otherwise  they  may 
have  had  different  immemorial  customs. 

Evidence  of  payment  of  an  annual  sum  of  4^.  by  the  lord  of  the  manor  of 

(1)  Cited  in  Duke  of  Portland  v.  Hill  Baimi  (1884)  L.  R.  11  Ind.  App.  163 ; 
(1866)  L.  R.  2  Eq.  76o,  782,  35  L.  J.  Johnstone  v.  Spencer  (1887)  30  Ch.  D. 
Ch.  439;    Hfijah  Rup  Singh  v.  Rani      581,  595,  53  L.  T.  502.— A.  C. 


1842. 
June  3,  4. 

Exch,  of 
Pleas, 

[218] 
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Marquis  of 

Anglesey 

r. 

Lord 

Hatherton. 


W.  to  the  lord  of  the  manor  of  C.  **  for  the  manor  of  W.,"  was  held  not  to 
be  sufficient  evidence  that  W,  was  such  a  subinfeudation  of  C. 

A  deed  dated  in  1605,  made  between  the  lord  of  the  manor  of  C.  of  the 
one  part,  and  a  number  of  the  copyholders  of  the  manor  of  the  Other* 
reciting  that  the  customs  of  the  manor,  of  and  concerning  their  copyhold 
premises,  had  immemorially  been  claimed  to  be  as  thereinafter  expressed, 
proceeded  to  state  in  detail  various  alleged  customs,  among  which  bo 
mention  was  made  of  any  custom  for  the  copyholders  to  take  minerals. 
The  deed  then  stated,  that  whereas,  at  the  request  of  the  said  copyholders, 
and  in  consideration  of  1,500/.  paid  by  them  to  the  lord,  he  had  agreed  that 
the  said  customs  should  be  allowed,  ratified,  and  confirmed,  and  that  the 
copyholders  were  contented  to  submit  to  them :  therefore  the  lord  did 
thereby,  for  him  and  his  heirs,  allow  all  the  said  customs  to  be  the  true 
customs  of  the  manor,  for  and  touching  all  the  said  customary  and  copy- 
hold lands  before  mentioned ;  and  the  lord  then  covenanted  with  the  said 
copyholders  that  he,  his  heirs  and  assigns,  should  be  bound  by  the  said 
customs  for  ever,  and  that  the  copyholders,  their  heirs  and  assigns,  should 
enjoy  them  for  ever  without  interruption ;  and  the  copyholders  covenanted 
with  him  that  they  would  at  all  times  thereafter  submit  themselves  to  and  be 
bound  by  the  said  customs.  It  was  then  provided,  that  forasmuch  as  some 
matter  or  point  of  custom  within  the  manor,  not  therein  mentioned,  might 
come  in  question,  and  doubts  might  be  made  of  the  true  exposition  of  some 
matter  or  custom  therein  set  forth,  it  was  agreed  between  the  parties  that  if 
any  such  matter,  point,  or  custom,  should  come  in  question,  it  should  be 
settled  by  a  jury  to  be  summoned  as  therein  mentioned.  And  it  was  further 
agreed,  that  none  of  the  ancient  Court  rolls  of  the  manor  should  be  showed  or 
taken  to  prej  udice  or  impugn  any  of  the  customs  therein  specified.  This  deed 
was  confirmed  in  terms  by  a  decree  in  Chancery,  which  contained  a  clause 
providing  that  it  should  not,  nor  should  the  said  customs,  extend  but  to  the 
complainants  and  defendants  (the  copyholders  who  were  parties  to  the  deed, 
and  the  lord),  and  to  the  complainants*  copyhold  tenements,  and  should  not 
be  prejudicial  to  the  lord  concerning  any  other  copyholds  in  the  manor. 

Held,  that  this  deed  was  admissible  in  evidence,  against  a  copyholder 
deriving  title  under  one  of  the  parties  to  it,  to  negative  the  existence  of  a 
custom  of  the  manor  for  the  copyholders  to  take  the  minerals  under  their 
respective  copyholds. 

Semble,  that  it  would  have  been  evidence  for  the  same  purpose,  even 
against  a  copyholder  not  deriving  title  under  any  of  the  parties  to  it. 


[  •219  ] 


Trover  for  coals,  limestone,  and  ironstone.  Pleas,  first,  as  to  the 
conversion  and  disposition  of  the  said  coals,  parcel  of  the  said  goods 
and  chattels  in  the  declaration  mentioned,  that  divers,  to  T^it, 
50  acres  of  land,  with  the  appurtenances,  situate  in  the  parish  of 
Cannock,  in  the  county  of  Stafford,  before  and  at  the  said  time 
when  &c.  were,  and  from  time  immemorial  have  been,  within  and 
parcel  of  the  manor  of  Cannock  and  Rugeley,  in  the  said  county  of 
Stafford,  and  a  customary  tenement  thereof,  demised  and  demisable 
by  the  lord  of  the  said  manor,  or  his  steward  of  the  Courts  of  .the 
said  manor,  for  the  time  being,  to  any  person  or  persons  willing  to 
take  the  same  "^in  fee  simple,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  by  and  under  the  rents,  customs,  and 
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services  theretofore  due  and  of  right  accustomed.  And  the  defen- 
dants further  say,  that  within  the  said  manor  there  is  and  hath 
been  a  certain  ancient  and  laudable  custom  there  used  and  approved 
of,  that  is  to  say,  that  every  customary  tenant  of  each  and  every 
customary  tenement  within  and  parcel  of  the  said  manor,  for  the 
time  being,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  respectively  hath  and  had  used  and  been  accustomed  to 
"  have,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to 
have,  for  himself  or  herself  respectively,  all  and  every  the  mines, 
veins,  seams,  and  beds  of  coal  lying  or  being  or  to  be  found  under 
the  soil  of  each  and  every  of  the  said  customary  tenements  respec- 
tively, together  with  full  and  free  liberty  for  each  and  every  of  the 
said  customary  tenants  respectively,  and  for  his  or  her  workmen  or 
servants,  to  open,  search  for,  dig,  get,  and  win  the  said  mines, 
veins,  seams,  and  beds  of  coal,  so  lying  and  being  or  to  be  found 
under  the  soil  of  each  and  every  of  the  said  customary  tenements 
respectively,  and  the  coals  thence  arising  to  take,  carry,  convey,  or 
otherwise  dispose  of,  at  his  or  her  free  will.  And  the  defendants 
farther  say,  that  long  before  the  said  time  when  &c.,  to  wit,  on  the 
26th  day  of  October,  1825,  the  plaintiff,  then  being  lord  of  the  said 
manor,  at  his  Court  holden  in  and  for  the  said  manor,  before 
Thomas  Hinckley,  Esq.,  then  steward  of  the  said  Court,  granted  to 
the  defendant  Edward  John  Lord  Hatherton  (by  his  then  name  and 
style  of  Edward  John  Littleton,  Esq.),  and  to  John  Walhouse,  Esq., 
since  deceased  (amongst  other  things),  the  said  customary  tenement 
in  this  plea  first  mentioned,  with  the  appurtenances,  to  hold  the 
same  to  the  said  Edward  John  Lord  Hatherton  and  the  said  John 
Walhouse,  and  the  survivor  of  them,  and  their  heirs  for  ever,  at  the 
will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the 
said  manor,  by  and  *under  the  rents,  customs,  and  services  there- 
fore due  and  of  right  accustomed ;  by  virtue  of  which  said  grant 
the  defendant  Edward  John  Lord  Hatherton,  afterwards,  and  before 
the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  said  last-mentioned  customary  tenement,  with  the 
appurtenances,  and  became  and  was  thence  continually  until  and  at 
the  said  time  when  &c.,  seised  thereof  in  manner  aforesaid,  and 
entitled  to  the  said  mines,  veins,  seams,  and  beds  of  coal  lying  and 
being  or  to  be  found  under  the  soil  of  the  said  last-mentioned  cus- 
tomary tenement ;  wherefore  the  said  defendant  Edward  John  Lord 
Hatherton,  whilst  he  was  so  seised  and  entitled  as  aforesaid,  and 
after  the  death  of  the  said  John  Walhouse,  and  before  the  said  time 
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Anolbsey 

r. 

Lord 

Hatherton. 
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Mabquib  op   when  &c.,  to  wit,  on  the  1st  day  of  January,  1889,  opened,  searched 
r.  for,  and  dug  certain  mines,  veins,  seams,  and  beds  of  coal  then 

Hathe^ok*  ^yi^g  ^^^  being  under  the  soil  of  the  said  last-mentioned  customary 
tenement,  and  then  took,  got,  won,  and  carried  away  therefrom 
divers,  to  wit,  1,000  tons  of  coals,  which  are  the  same  coals  as  are 
in  the  said  declaration  and  in  the  introductory  part  of  this  plea 
mentioned :  and  the  defendants  further  say,  that  afterwards,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last 
Aforesaid,  the  said  Edward  John  Lord  Hatherton  delivered  the  said 
K^oals  to  one  Bichard  Boe,  to  be  kept  by  the  said  Bichard  Boe  to  and 
for  the  use  of  him  the  said  Edward  John  Lord  Hatherton ;  and  the 
said  Bichard  Boe  afterwards,  and  just  before  the  said  time  when  &c., 
to  wit,  on  the  day  and  year  last  aforesaid,  in  violation  of  his  said 
trust,  delivered  the  said  coals  to  the  plaintiff,  who  thereby  then 
became  and  was  possessed  thereof;  whereupon  the  said  Edward 
John  Lord  Hatherton  in  his  own  right,  and  the  said  Henry  Brierly 
as  his  servant  and  by  his  command,  at  the  said  time  when  &c.,  took 
the  said  coals  from  and  out  of  the  possession  of  the  plaintifif,  as  they 
lawfully  might  for  the  cause  aforesaid,  which  is  the  same  conversion 
[  *22i  ]  and  disposition  as  *in  the  introductory  part  of  this  plea  mentioned. 
Verification. 

The  second  and  third  pleas  were  precisely  similar,  except  that 
they  were  pleaded  as  to  the  irojistone  and  limestone  respectively. 
The  fourth,  fifth,  and  sixth  pleas  were  similar  to  the  first,  second, 
and  third  respectively,  except  that  they  alleged  the  custom  to  be  for 
every  customary  tenant  of  the  particular  customary  tenement  in 
question  to  take  the  coals,  &c.  under  the  soil  of  his  own  tenement. 

The  replication  to  each  of  the  pleas  traversed  the  custom  as 
therein  alleged  ;  on  which  issue  was  joined. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Worcester  Assizes, 
no  evidence  was  offered  in  support  of  the  custom  set  up  in  the  fourth 
and  subsequent  pleas ;  but  the  question  was  as  to  the  existence  of  a 
general  custom  in  the  manor  of  Cannock  and  Bugeley,  for  the  cus- 
tomary tenants  to  get  coals  and  other  minerals  under  the  soil  of 
their  respective  customary  tenement.  In  order  to  establish  the 
custom,  the  defendant  proved  numerous  instances  of  working  for 
minerals  by  the  customary  tenants  in  different  parts  of  the  manor 
(without  license  or  interruption,  so  far  as  appeared),  and  also  gave 
evidence  of  appearances  of  old  workings  in  various  places  within  the 
manor.  The  defendant  also  tendered  in  evidence  two  leases,  each 
for  twenty-one  years,  by  tenants  of  the  manor,  containing  a  clause 
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giving  the  lessees  a  right  to  take  minerals,  subject  to  a  rent,  and  mabquis  ok 
dated  respectively  in  1800  and  1802.    The  Court  rolls  of  the  manor  v. 

were  produced,  which  simply  stated  the  inrolment  of  certain  leases  hathbetox. 
corresponding  with  the  above  in  the  date  and  parties.     The  latter 
of  these  two  leases,  which  had  no  minute  or  description  upon  it  to 
identify  it  with  the  entry  on  the  Court  roll,  was  rejected;  the  former 
had  indorsed  upon  it  a  memorandum  of  the  inrolment,  and  it  was 
received  in  evidence.      The  defendant  also  gave  in  evidence  a 
surrender  *of  a  customary  tenement  within  the  manor,  by  way  of       [  *222  ] 
mortgage,  by  one  Thomas  Barton  and  Eliza  his  wife,  and   the 
admittance  thereon,  dated  in  May,  1780.    After  the  surrender  of 
the  tenement  followed  these  words:  "  Except  always  to  the  aforesaid 
Thomas  Barton  and  Eliza  his  wife,  and  their  heirs  and  assigns, 
from  time  to  time,  free  liberty  to  make  coal  mines,  sloughs,  or 
drains,  and  all  other  things  necessary  to  search  for  coals  within  the 
lands  aforesaid,  or  any  part  or  parcel  thereof,  and  to  convert  the 
coals  so  found  to  the  sole  use  and  behoof  of  the  said  Thomas  Barton 
and  Eliza  his  wife,  their  heirs  and  assigns."     Surrenders  of  other 
tenements,  in  some  cases  expressly  reserving  the  minerals  to  the 
surrenderor,  in   others  passing  them   by   express  words  to    the 
surrenderee,  were  also  proved.   The  defendant  then  gave  in  evidence 
two  accounts  of  the  stewards  of  the  adjoining  manor  of  Wyrley,  in 
the  reigns  of  Eichard  II.  and  Henry  IV.,  taking  credit  for  payments 
made  by  them  in  respect  of  the  manor,  amongst  which,  under  the 
head  of  "rent  absolute,"  was  "four  shillings  to  the  Bishop  of 
Chester ;  "  and  annual  payments  were  proved  to  have  been  made  of 
the  like  sum  of  four  shillings  by  the  Duke  of  Sutherland,   the 
present  lord  of  the  manor  of  Wyrley,  to  the  plaintiff,  by  the  hands 
of  the  bailiff  of  the  manor  of  Cannock,  "  for  the  manor  of  Wyrley," 
as  it  was  expressed  in  the  receipts.    It  was  contended  that  this 
payment,  unexplained,  led  to  a  presumption  that  the  manor  of 
Wyrley  was  a  subinfeudation  of  the  manor  of  Cannock,  and  there- 
fore that  evidence  of  the  existence  in  the  former  manor  of  a  similar 
custom  to  that  now  claimed  in  respect  of  the  latter,  was  admissible. . 
The  learned  Judge,  however,  refused  to  receive  such  evidence. 

On  the  part  of  the  plaintiff,  a  deed  was  tendered  in  evidence, 
dated  the  2nd  November,  3  Jac.  I.  (1605),  made  between  William, 
Lord  Paget,  lord  of  the  manor  of  {inter  alia)  Cannock  and  Bugeley, 
of  the  one  part,  and  Sir  Walter  Aston,  and  a  great  number  of  other 
persons,  copyholders  of  the  several  manors  therein  mentioned,  of  the 
other  part.     ^This  deed  recited,  that  whereas  the  said  copyholders       f  *223  ] 
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Mabquisof  did  severally  and  respectively  hold  to  them  and  their  several 
«.  heirs,  the  several  copyholds  mentioned  in  the  several  schedules 

HATHraTON.  thereunto  annexed,  of  the  said  Lord  Paget,  as  of  his  said  several 
manors,  by  several  and  respective  copies  of  Court  rolls  of  the  said 
manors,  according  to  the  several  customs  thereof,  and  by  the  several 
rents  in  the  said  schedules  also  mentioned ;  and  whereas  also  the 
customs  of  the  said  several  manors,  of  and  concerning  the  said 
copyhold  premises,  all  the  time  whereof  the  memory  of  man  was 
not  to  the  contrary,  had  been  claimed  to  be  in  such  manner  and 
form  as  thereinafter  expressed:  the  deed  then  proceeded  to  set 
forth  the  alleged  customs,  as  to  inheritance,  descent,  guardianship, 
dower,  fines  payable  to  the  lord,  powers  of  leasing  and  exchange, 
heriots,  the  right  of  felling  timber  without  impeachment  of  waste, 
free  common  on  the  wastes  of  the  manor,  the  right  of  getting  heath, 
turf,  clay,  sand,  earth,  marl  and  gravel  on  the  waste,  escheat,  suit 
and  service  at  the  lord's  Courts,  &c.  &c. ;  but  making  no  mention  of 
any  custom  for  the  copyholders  to  take  minerals.  The  deed  then 
proceeded  to  state,  that  whereas,  at  the  humble  petition  of  the  said 
copyholders,  by  them  made  to  the  said  Lord  Paget,  and  for  con- 
sideration of  the  sum  of  1,500Z.  by  them  paid  to  him,  "  when  he, 
the  said  Lord  Paget,  is  well  pleased  that  the  said  customs  shall  be 
allowed,  ratified,  and  confirmed,  as  also  the  said  copyholders  are 
contented  to  submit  themselves  to  the  same,  to  the  end  certainty 
may  be  left  in  that  behalf  to  their  posterity : "  therefore  the  said 
Lord  Paget,  in  accomplishment  of  so  much  as  on  his  part  was  to  be 
performed,  did,  by  those  presents,  for  him  and  his  heirs,  allow  all 
and  every  the  premises,  and  did  thereby  ratify  and  confirm  the  said 
customs  and  every  of  them,  and  was  contented  and  well  pleased  that 
the  customs  before  mentioned,  and  every  of  them,  should  for  ever 
thereafter  be  the  true  customs  of  the  said  manors,  for  and  touching 
all  and  every  the  said  customary  and  copyhold  lands  and  tenements 
[  ^224  ]  before  mentioned.  The  Lord  Paget  then  further  *covenanted  with 
the  said  copyholders  and  every  of  them,  and  every  of  their  heirs, 
executors,  and  assigns,  that  he,  his  heirs  and  assigns,  should  and 
would  be  bound  by  the  said  customs  for  evermore ;  and  that  the 
said  copyholders,  and  every  of  them,  their  heirs  and  assigns,  should 
4  and  might  for  ever  thereafter  enjoy  and  use  the  same  customs  and 

every  of  them,  without  any  let,  trouble,  denial,  or  interruption  of 
him  the  said  Lord  Paget,  his  heirs  or  assigns,  or  any  of  them. 
And  the  said  copyholders  severally  covenanted  with  the  Lord  Paget, 
that  they,  their  heirs  and  assigns,  should  and  would,  at  all  times 
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thereafter,  submit  themselves  to  the  said  customs,  and  be  bound   Marquis  of 

thereby,  and  pay  and  perform  every  thing  on  their  parts  to  be  ^, 

performed  in  those  presents  mentioned  or  expressed,  &c.      Then   hathbbton 

followed  this  clause :  ''  And  moreover,  for  that  some  matter  or  point 

of  custom  within  the  said  manors,  or  some  of  them,  herein  not 

mentioned  or  expressed,  may  come  in  question,  and  for  that  also 

some  doubts  may  be  made  of  the  true  exposition  of  some  matter  or 

custom  herein  set  forth,  or  of  some  circumstance  thereof,  therefore 

it  is  fully  concluded  and  agreed  between  all  the  said  parties,  and 

every  of  them,  that  if  any  such  matter,  point,  or  custom  shall,  upon 

just  cause  come  in  question,  then  an  indifferent  jury  of  fourteen  or 

sixteen  copyholders  of  the  same  manor  where  such  doubts  shall 

arise,  at  some  Court  for  that  purpose,  shall  be  impanelled,"  &c.  &c., 

to  inquire  and  make  presentment  of  the  said  matter,  custom,  or 

question,  and  that  their  presentment  should  bind  all  the  said  parties 

and  their  heirs  for  ever.    And  it  was  also  agreed,  that  none  of  the 

ancient  Court  rolls  of  any  of  the  said  manors  should  be  thenceforth 

showed,  nor  should  be  esteemed  or  taken,  to  impugn,  prejudice,  or 

hurt  any  of  the  customs  in  those  presents  specified  or  set  down ; 

and  provision  was  made  for  the  future  keeping  of  the  Court  rolls  in 

a  chest,  with  four  locks  and  keys,  in  the  church  of  Cannock,  one 

key  to  be  kept  by  the  steward  of  the  manors,  another  by  the  lord's 

bailiff,  and  the  others  by  two  indifferent  copyholders. 

Among  the  tenements  specified  in  the  schedule  of  the  manor  of       [  225  ] 
Cannock,  subjoined  to  this  deed,  were  certain  closes,  stated  to  be 
held  by  Thomas  Sprott,  jun.,  (one  of  the  parties  signing  the  deed), 
which  were  shown  to  be  part  of  a  tenement  of  which  the  defendant 
Lord  Hatherton  was  now  the  owner  (1). 

The  plaintiff  also  tendered  in  evidence  a  decree  in  Chancery, 
dated  29th  November,  4  Jac.  I.  (1606),  in  a  suit  wherein  Sir  Walter 
Aston,  knight,  and  others,  were  plaintiffs,  and  the  Lord  Paget, 
defendant ;  reciting,  that  they  the  said  complainants,  and  their 
several  ancestors  and  those  whose  estate  they  severally  have  had, 
claimed  the  customs  of  the  said  manors,  of  and  concerning  the 
said  copyhold  premises,  to  be  as  thereinafter  expressed,  for  and 
touching  which  customs  and  claim  divers  suits,  questions,  and 
controversies,  had  grown  between  the  lords  of  the  said  manors  and 

(1)  Much  discussion  took  place,  both  llshed  in  evidence:  but  it  is  assumed 

at  Nisi  Frius  and  before  the  Court,  on  for  the  purposes  of  this  report  that 

the  question  whether  the  identity  of  it  was. 
this  property  was  satisfactorily  estab- 
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Mabquis  of  the  copyholders  before  named,  and  others  before  them,  copyholders 
r.  of  the  said  premises  ;  for  the  final  ending  and  determining  of  all 

HA-nlEBTOK  which  questions,  controversies,  and  debates,  and  for  avoiding  all 
future  doubts  and  controversies  concerning  the  said  customs,  the 
defendant  Lord  Paget,  and  they  the  complainants,  of  their  mutual 
consents  and  agreements,  about  six  months  then  last  past,  did 
conclude  and  agree  that  the  customs  of  the  said  several  manors,  of 
and  concerning  the  said  copyhold  premises,  thenceforth  for  ever 
should  be  esteemed  and  taken  to  be  in  manner  and  form  as  therein- 
after expressed,  that  is  to  say,  (setting  them  forth  precisely  as  in 
the  deed):  and  reciting,  that  the  complainants  further  showed  that 
the  said  Lord  Paget,  in  consideration  of  the  sum  of  1,500Z.  to  him 
by  the  said  complainants  paid,  was  well  pleased  that  the  said 
customs  should  be  allowed,  ratified,  and  confirmed,  and  did 
[  *226  ]  acknowledge  and  confess  that  he  *was  agreed  that  the  customs 
before  mentioned,  and  every  of  them,  thereafter  for  ever  should  be 
the  true  customs  of  the  said  manors,  for  and  touching  all  and 
every  the  said  customary  and  copyhold  lands  and  tenements  before 
mentioned,  and  had  promised  that  he  the  said  Lord  Paget,  bis  heirs 
and  assigns,  and  every  of  them,  should  and  would  be  bound  by  the 
said  customs  for  evermore,  for  and  concerning  the  said  copyhold 
premises,  &c.  &c.  (proceeding  as  in  the  deed,  ante,  p.  580) :  and 
stating  the  answer  of  the  Lord  Paget,  confessing  the  allegations  of 
the  bill,  and  that  he  had  promised  and  agreed  to  all  the  conclusions, 
premises,  and  agreements  therein  specified,  all  which  he  alleged 
that  he  was  ready  and  willing  to  perform  on  his  part,  and  was 
contented  that  the  same  should  appear  and  remain  of  record,  and 
be  Ordered  and  decreed  by  the  Court  to  continue  for  ever,  &c.,  so 
as  such  order  and  decree,  and  the  said  customs,  should  extend  only 
to  the  said  complainants,  their  heirs  and  assigns,  and  to  their 
copyhold  lands,  tenements,  and  hereditaments,  and  to  none  other, 
and  might  not  be  hurtful  nor  prejudicial  to  the  said  Lord  Paget, 
his  heirs  nor  assigns,  of,  for,  or  concerning  any  other  copyhold 
lands  in  any  of  the  said  manors,  nor  of,  for,  or  concerning  any 
duty  out  of  the  same :  it  was  therefore,  by  and  with  the  assent  and 
consent  of  the  said  complainants  and  defendants,  ordered  and 
decreed,  that  all  and  every  the  said  customs,  conclusions,  and 
agreements  mentioned  in  the  said  bill,  should  have  continuance 
for  ever,  in  manner  and  form  as  in  the  bill  contained,  and  that  the 
said  customs  of  the  said  several  manors  mentioned  in  the  said  bill, 
and  every  of  them,  from  thenceforth  for  ever  should  be,  and  be 
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esteemed  and  taken  to  be,  the  customs  of  the  said  manors,  for  and    Marquis  op 
touching  all  and  every  the  said  customary  and  copyhold  lands  and  v. 

tenements  before  mentioned,  in  manner  and  form  as  in  the  said  h^^ujbton 
bill  expressed,  that  is  to  say,  (setting  forth  the  customs  in  the  same 
terms  as  before).  The  decree  proceeded  to  confirm  in  all  its  parts 
the  agreement  stated  in  the  deed :  and  concluded  with  a  clause 
•stating  that  the  said  decree,  nor  anything  therein  contained,  nor  [  '227  ] 
any  the  customs  aforesaid,  should  extend  but  only  unto  the  said 
complainants  and  defendants,  their  several  heirs  and  assigns  for 
ever,  and  to  the  said  complainants'  copyhold  lands,  tenements,  and 
hereditaments,  and  to  none  other,  and  should  not  be  hurtful  nor 
prejudicial  to  the  said  Lord  Paget,  his  heirs  nor  assigns,  of,  for,  or 
concerning  any  other  copyhold  lands  in  any  of  the  said  manors, 
nor  of,  for,  or  concerning  any  duty  out  of  the  same. 

It  was  objected,  on  the  part  of  the  defendants,  that  the  deed  and 
decree  were  not  admissible  in  evidence,  on  the  ground  that  they 
constituted  a  mere  agreement,  for  a  pecuniary  consideration, 
between  the  lord  and  the  particular  copyholders  who  were  parties 
to  the  deed,  in  respect  of  the  customs  which  were  in  future  to 
apply  to  their  particular  copyholds,  but  did  not  amount  to  any 
admission  of  the  non-existence  of  the  particular  custom  alleged  by 
the  defendant,  so  as  to  be  evidence  against  him.  The  learned 
Judge,  however,  received  the  evidence,  holding  the  deed  to  be  a 
declaration  by  Sprott,  whose  estate  the  defendant  now  had,  what 
were  the  then  existing  customs  of  the  manor. 

In  summing  up  the  case  to  the  jury,  his  Lordship  stated,  with 
reference  to  the  surrender  of  May,  1730,  produced  on  the  part  of 
the  plaintiff,  and  the  exception  of  minerals  contained  therein,  that 
he  was  not  prepared  to  say  the  steward  could  refuse  to  make  the 
entry  of  the  surrender  on  the  Court  roll,  or  to  make  the  admittance 
thereon,  whatever  might  be  the  terms  of  the  exception  which  the 
parties  had  introduced  into  the  surrender,  and  whether  they  were, 
in  point  of  fact,  entitled  to  the  right  excepted  or  not ;  but  that  it 
was  important  as  showing  that  the  agent  of  the  lord  had  distinct 
notice  that  the  parties  were  setting  up  a  claim  to  the  minerals,  to 
the  prejudice  of  the  lord,  and  it  did  not  appear  that  any  proceeding 
was  in  consequence  taken  on  his  part  to  put  a  stop  to  the  workings. 
*He  made  a  similar  observation  as  to  the  other  surrenders,  and  [  ♦228  ] 
the  lease  of  1800.  And  after  stating  all  the  evidence,  he  left  it  to 
the  jury  to  say,  whether  they  were  of  opinion  that  the  copyholders 
of  the  manor  had  been  proved  to  have  had,  from  time  immemorial, 
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Makquis  of   the  customary  right  to  take  the  mines  and  minerals.     The  inry 
V.  found  a  verdict  for  the  plaintiff. 

LOKD 

Hathebton. 

In  Easter  Term,  Sir  T.  Wilde  obtained  a  rule  nisi  for  a  new 

trial,  on  the  following  grounds :    first,  that  the  evidence  of  the 

customs  of  the  manor  of  Wyrley  ought  to  have  been  received  in 

evidence :  on  this  point,  the  cases  of  Champian  v.  Atkinson  (i), 

Duke  of  Somerset  v.  France  (2),  and   Rowe  v.  Brenton  (3),   were 

cited :  secondly,  that  the  deed  and  decree  of  1605-6  ought  not  to 

have  been  received:  and  thirdly,   that  the  learned  Judge  had 

misdirected  the  jury,  in  stating  it  as  his  opinion  that  the  steward 

was  bound  to  receive  and  inrol  surrenders  which  professed  to  pass, 

or  to  reserve,  any  right  to  which  the  surrenderor  was  not  entitled 

by  the  custom  of  the  manor,  and  therefore  had  given  too  little 

effect  to  the  surrenders  proved  on  the  part  of  the  defendant :  and 

also  that  he  had  erroneously  stated  the  deed  of  1605  as  evidence 

of  what  were  the  immemorial  customs  of  the  manor,  whereas  it 

amounted  to  no  more  than  a  creation  of  the  customs  agreed  upon 

infutnro. 

The    Solicitor-General,    Tal/ourd,    Serjt.,    U.    I".    Richards, 

Whateley,  and  Whitniore,  now   showed  cause  against   the 

rule: 

I.  The  evidence  of  the  custom  of  the  manor  of  Wyrley  was  rightly 

rejected.     It  was  suggested  that  that  manor  was  a  subinfeudation 

of  the  manor  of  Cannock ;  but  no  ground  was  laid   for  such  a 

conclusion.      No  connexion   was   shown  between   the  Bishop  of 

Chester,  to  whom  the  4«.  appeared  to  have  been  paid  by  the  lord 

[  ♦229  ]       of  the  manor  of  Wyrley  in  *ancient  times,  and  the  lord  of  the 

manor  of  Cannock,  or  in  any  way  with  that  manor.     The  whole 

basis,  therefore,  of  the  argument  for  the  defendant  on  this  point 

fails,  no  connexion  whatever  being  made  out  between  the  two 

manors ;  still  less  that  that  of  Wyrley  is  a  subinfeudation  of  the 

manor  of  Cannock.    But  even  if  it  were,  it  does  not  follow  that 

their  customs  should  be  identical.     The  subinfeudation  must  have 

been  anterior  to  the  Statute  of  Quia  Emptores,  but  at  what  date 

there  is  no  evidence  whatever.     Supposing  the  subinfeudation  to 

have  been  created  before  the  reign  of  Eichard  I.,  why  may  not  the 

customs  differ  ?    There  is  no  foundation  for  the  argument,  unless 

(1)  3  Keb.  90.  (3)  32  E.  R.  524  (8  B.  &  C,  758;  3 

(2)  1  Stra.  654,  Um,  ^  By*  361), 
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it  were  shown  when  and  how  the  manors  were  separated.  The 
decision  in  Howe  v.  Brenton  shows  no  more  than  this, — that  where 
the  inquiry  is  as  to  the  incidents  of  a  particular  estate  existing  in 
a  manor,  and  the  same  estate  is  found  to  prevail  throughout  a 
district,  its  incidents  throughout  that  district  may  be  looked  to,  to 
see  what  they  are  in  the  particular  manor.  The  evidence  was  not 
tendered  in  that  case  to  prove  a  custom,  but  to  prove  the  nature 
of  the  general  tenure  in  question.  In  the  case  of  The  Duke  of 
Somerset  v.  France,  the  question  was  whether  a  fine  was  payable 
by  the  customary  tenants  of  the  manor  to  a  tenant  for  life  of  the 
manor  under  a  marriage  settlement,  on  the  death  of  the  last 
admitting  lord.  Evidence  was  offered  of  instances  of  fines  paid  in 
like  cases  to  lords  of  other  manors.  Lord  Raymond,  Ch.  J.,  says, — 
*'  I  have  always  looked  upon  it  as  a  settled  principle  in  the  law, 
that  the  custom  of  one  manor  shall  not  be  given  in  evidence  to 
explain  the  custom  of  another  manor ;  for  if  this  kind  of  evidence 
should  be  allowed,  the  consequence  seems  to  be  that  it  would  let 
in  the  custom  of  one  manor  into  another,  and  in  time  bring  the 
customs  of  all  manors  to  be  the  same."  Bbynolds,  J.,  expressed 
the  same  opinion ;  although,  upon  the  supposed  authority  of 
Cliampian  v.  Atkinson,  and  of  a  practice  alleged  at  the  Bar  to 
have  existed  on  the  northern  circuit,  the  evidence  was  admitted. 
*FoRTBScuB,  J.,  took  the  same  distinction  that  was  taken  in  Rowe  v. 
Brenton,  between  evidence  as  to  the  custom  and  as  to  the  tenure 
of  a  manor,  and  thought  the  evidence  admissible  as  being  referable 
to  the  latter  question.  And  it  appears,  from  a  note  of  the  reporter, 
that  the  Judges  of  the  Common  Fleas  and  Exchequer  were  all  of 
opinion  that  the  evidence  ought  not  to  have  been  allowed.  It 
ought,  therefore,  in  order  to  found  this  objection,  to  have  been 
shown  that  the  manors  were  separated,  with  all  their  incidents, 
since  the  time  of  legal  memory. 


ma.rquis  of 

Anglesey 

ir. 

Lord 

Hatherton. 


[  *280  ] 


(Alderson,  B.  :  If  a  common  origin  were  sufficient,  which  is  the 
utmost  extent  to  which  this  case  can  be  carried,  all  manors  have  a 
common  origin,  namely,  by  grant  from  the  Crown ;  therefore  the 
customs  of  all  manors  would  be  receivable.  For  aught  that 
appears,  these  manors  might  have  had  a  common  origin  at  periods 
when  the  customs  would  be  different.) 


11.  The  deed  and  decree  of  8  &  4  Jac.  I.  were  rightly  received  in 
evidence.    It  was  shown  that  the  present  defendant  derived  title  to 
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marquir  or  a  portion  of  his  copyhold  tenements  from  one  of  the  parties  to  the 
,..  deed.     Now  it  is  plain  that  that  deed  was  executed  in  order  to 

Hathebton  s®*^^®  ^^^  ^^1  ^™®  *^  come  the  disputed  customs  of  the  manor  as 
they  then  existed.  The  lord  was  thereby  conceding  the  claims  of 
the  copyholders  to  their  utmost  limit,  and  receiving  in  return  the 
large  sum  (at  that  day)  of  1,500Z. :  and  when  they  are  stating  the 
customs  of  the  manor  in  their  own  favour,  no  mention  whatever  is 
.  made  of  any  right  to  take  the  minerals.  Is  not  the  then  declara- 
tion of  the  copyholders  evidence  what  were  the  customs  of  the 
manor  ? 

(BoLFE,  B. :  The  argument  on  the  other  side  is,  that  the  deed  is 
not  evidence,  on  the  ground  that  the  Lord  Paget  had  only  agreed, 
in  consideration  of  a  sum  of  money,  to  admit  such  to  be  the 
customs  in  future.) 

It  is  not  merely  an  admission  that  they  should  be  such  in 
future,  but  that  they  had  been  so  for  all  time.  It  is  put  as  being  a 
[  *23i  ]  payment  for  forbearance  to  claim  more  extensive  ^rights ;  but  it  is 
much  more :  it  is  an  admission  by  both  parties  of  the  existing 
customs,  and  is  clearly  evidence  on  a  question  touching  the 
customs  of  the  manor,  arising  at  any  time  between  the  lord  and 
the  tenant  of  one  of  the  same  tenements  therein  mentioned. 

III.  The  learned  Judge  was  guilty  of  no  misdirection  whatever. 
With  respect  to  the  leases,  nothing  was  shown  to  have  been  done 
under  them,  and  at  best  they  were  equivocal ;  because  if  the  lord 
had  given  his  customary  tenant  a  license  to  work  mines,  the  latter 
would  for  that  purpose  require  such  an  agreement  with  his  tenant. 
The  supposed  misdirection  in  this  respect  is,  that  the  learned  Judge 
told  the  jury  the  document  was  of  no  great  weight,  because  the 
steward  was  bound  to  inrol  the  lease  if  brought  to  him,  and  it  was 
not  binding  on  the  lord.  But  it  is  in  no  sense  misdirection  to  give 
too  much  or  too  little  weight  to  a  fact,  even  if  it  appeared  that  it 
was  done  in  this  case.  Then  as  to  the  supposed  misdirection  with 
respect  to  the  deed  of  1605,  that  objection,  if  it  amounted  to 
anything,  would  apply  against  the  admissibility  of  the  evidence. 
But  in  truth  there  was  no  misdirection  in  law,  and  the  question  in 
issue  was  clearly  and  fully  left  to  the  jury. 

Sir  T,  Wilde,  Ludhic,  Serjt.,  and  IF.  J.  Alexander,  contra : 
I.  As  to  the  admissibility  of  the  deed  and  decree.    This  was  a 
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contract  by  deed   between  the  lord  and  certain  tenants  of  the 
manor,  and  the  suit  was  by  bill  for  a  specific  performance  of  that 
contract,  which  was  made  in  consideration  of   a  sum  of  l,500i. 
^Vhy  should  the  lord  exact  such  a  sum  of  money  for  admitting 
the  ancient  customs  of  the  manor  ?    Reputation  post  litem  motam 
is  not  admissible  evidence  of  a  custom  ;  the  deed,  therefore,  cannot 
be  receivable  on  that  footing.     This  is  an  admission  made  on 
payment  of  a  sum  of  money  by  the  one  party  to  the  other.     As  the 
mere  compromise  of  a  dispute,  it  cannot  be  admissible  against 
other  persons.     It  is  said,  however,  that  it  is  a  *  mutual  admission 
as  to  their  existing  rights.     Now  it  is  part  of  the  agreement  that 
the  ancient  Court  rolls  shall  never  be  referred  to,  to  disturb  or 
impugn  it :  that  is  altogether  inconsistent  with  its  being  a  definition 
of  the  ancient  rights  of  the  parties.     Besides,  it  is  applicable  only 
to  the  particular  copyhold  tenements  of  which  the  complainants 
were  seised,  and  all  the  admissions  have  reference  to  them  only, 
not  to  the  manor  generally.     A  custom  is  a  law  governing  the 
district  generally,  and  it  is  rather  a  prescription  than  a  custom,  if 
it  apply   only   to   particular  tenements.    Here  the  consideration 
and  the  admission  are  equally  limited  to  the  particular  tenements. 
There  is  no  admission  in  terms,  that  for  the  future  the  customs 
therein  set  forth  shall  be  taken  always  to  have  prevailed.    Then 
the  fact  of  the  parties  entering  into  mutual  covenants  shows  that 
the  lord  did  not  depend  on  the  deed  as  being  in  itself  a  conclusive 
admission  of  the  existing  customs.    It  is  observable  that  the  course 
of   descent  provided  for  is  not  according  to   the  custom  of   the 
manor,  but  according  to  the  course  of  descent  at  common  law.     So 
as  to  the  use  of   the  coppice  grounds;  it  is  not  to  be  according 
to  the  custom  of  the  manor,  but  according  to  the  laws  as  to  the 
realm  ;  and  the  same  as  to  escheat.    It  is  altogether  a  conventional 
arrangement  between  the  particular  parties  to  whom  the  concessions 
are  made.    Further,  it  clearly  appears  upon  the  face  of  the  deed 
itself    that    there    were   other   customs   not   expressed   therein ; 
customs,  doubtless,  as  to  which  there  was  no  dispute,  and  which 
therefore  were  not  made  the  subject  of  the  arrangement;  and 
provision  is  made  for  settling  them  also  if  they  should  come  in 
question,  not  in  regard  to  the  manor  generally,  but  as  to  the  parties 
to  the  deed,  their  heirs  and  assigns.     And  the  decree  expressly 
provides,  that  the  customs  therein  set  forth  shall  not  prejudice  the 
lord  as  to  any  other  copyhold  lands  within  the  manor.     It  is,  in 
truth,  a  protest  against  their  being  taken  to  be  customs  of  the 


Marquis  of 
Anglksky 

V. 

Lord 
Hatherton. 


[  •232  ] 
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Mabqdis  of  manor.     This  deed,  therefore,  was  not  *so  made  as  to  amoant  to  a 
V.  declaration  by  the  copyholders  of  the  ancient  customs  of  the  manor, 

H  ^BRTON  ^^  ^^  ^^  make  it  evidence  as  reputation,  or  as  an  admission  by  a 
[  *233  ]  predecessor  in  estate.  But  even  if  it  was  admissible,  the  learned 
Judge  misdirected  the  jury,  when  he  treated  it  as  evidence  of  what 
the  immemorial  customs  of  the  manor  were,  and  laid  it  down  that 
the  omission,  in  the  enumeration  of  the  customs,  of  any  mention  of 
the  right  to  take  the  minerals,  was  evidence  from  which  the  jury 
might  infer  that  no  such  right  existed  immemorially. 

II.  The  evidence  of  the  custom  in  the  manor  of  Wyrley  ought  to 
have  been  received.  The  question  is,  if  Wyrley  was  held  of  the 
lord  of  the  manor  of  Cannock  at  a  chief  rent  of  four  shillings,  what 
must  have  been  the  nature  of  the  connexion  between  the  rent  and 
the  manor?  The  payment  of  a  chief  rent  imports  the  relation 
of  landlord  and  tenant ;  the  circumstance  of  its  being  paid  to 
the  bailiff  of  Cannock,  (a  manor  in  the  same  parish  and  leet), 
afforded  sufficient  ground,  in  the  absence  of  any  explanation,  for 
the  conclusion  that  the  one  manor  was  held  of  the  other ;  and  if  the 
manor  of  Wyrley  had  been  separated  from  that  of  Cannock,  prima 
facie  their  customs  must  be  taken  to  have  been  the  same.  There 
can  be  no  inference  of  law  that  the  customs  have  altered,  although 
in  fact  new  customs  may  by  possibility  have  grown  up ;  but  this 
would  constitute  an  objection  to  the  value,  not  to  the  admissibility, 
of  the  testimony.  It  follows  as  a  legal  consequence,  at  all  events 
until  the  presumption  be  rebutted  by  negative  evidence,  that,  the 
same  customs  having  of  course  been  applicable  to  all  the  copyholds 
in  the  manor  as  it  originally  existed,  upon  the  severance  of  a 
portion  of  it  by  the  subinfeudation,  the  part  severed  would  retain 
them.  There  having  been  a  time  when  the  customs  were  identical, 
it  is  not  to  be  presumed  that  on  a  sub-grant  they  have  been  altered. 
The  rule  of  law,  that  the  customs  of  one  manor  are  not  admissible 
[  *234  ]  in  evidence  on  a  question  touching  the  ^customs  of  another,  is  laid 
down  with  this  qualification  in  Phillipps  on  Evidence,  Vol.  I.  p.  483 
(8th  edit.) :  '*  Unless  some  connexion  or  relation  is  proved  to  have 
existed  between  them,  as  by  showing  that  they  were  all  formerly 
held  under  the  same  lord,  or  that  the  one  manor  was  anciently 
parcel  of  the  other  manor,  such  evidence  is  not  admissible : "  in 
support  of  which  position  the  case  of  Moulin  v.  Dallisan  (i)  is 
referred  to.  So  Baylby,  J.,  says  in  Roue  v.  Brenton  (2) — 
"  Generally  speaking,  a  party  cannot  be  allowed  to  prove  the 
(1)  1  Cro.  Car.  484.  (2)  32  E.  E.  524  (8  B.  &  C.  764). 
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caetom  of  one  manor  by  evidence  of  a  casiom  in  another,  unless  a  Harquis  op 

connexion  between  them  be  first  established."     The  cases  of  Cham-  ^^ 

plan  V.  Atkinson  (1),  and  The  Dean  and  Chapter  of  Ely  v.  Warren  (2),    hathbrton 

are  authorities  to  show  that  contiguity  alone  is  sufficient  to  establish 

this  connexion,  if  the  entire  district  be  of  the  same  nature,  as  was 

the  case  here.     So  also,  the  case  of  The  Duke  of  Somerset  v.  France 

rests  on  the  probability  of  connexion,  and  identity  of  customs, 

which  the  same  locality  was  reasonably  presumed  to  aflford.     It 

is  obvious  that  the  mode  of  showing  such  connexion  must  vary 

according  to  the  nature  of  the  case,  and  cannot  be  universally 

the  same. 

(The  point  as  to  the  alleged  misdirection  with  respect  to  the 
leases  and  surrenders  was  abandoned.) 

Lord  Abinoer,  C.  B.  : 

This  case  has  been  fully  argued,  and  I  am  of  opinion  that  the 
rule  ought  to  be  discharged. 

Three  points  have  been  made  for  questioning  the  verdict. 
The  first  relates  to  the  non-admission  of  evidence  of  the  working 
of  minerals  in  the  manor  of  Wyrley  ;  and  it  is  contended  that 
evidence  was  given  to  connect  the  two  manors,  in  such  a  way 
as  to  authorize  the  reception  of  evidence  of  the  customs  of  one 
manor,  in  order  to  throw  light  upon  the  customs  of  the  other. 
The  argument  has  been  pushed  by  my  brother  Ludlow  to  such 
a  length  in  that  respect,  as  to  leave  it  a  matter  of  doubt  whether  he 
^does  not  contend  that  the  general  rule  is,  that  the  customs  of  one  [  *235  ] 
manor,  if  the  two  lie  contiguous,  are  evidence  of  the  customs  of  the 
other.  But  I  have  always  understood,  from  the  practice  of  the 
Courts  in  ancient  times,  which  has  not  been  altered  to  the  present 
time,  that  there  was  no  rule  better  established  or  more  frequently 
acted  upon  than  this,  that  the  customs  of  one  manor  could  not  be 
given  in  evidence  to  prove  the  customs  of  another;  because,  as 
each  manor  may  have  customs  peculiar  to  itself,  (and  this,  which 
is  contended  for  to-day,  is  admitted  not  to  be  a  general  or  usual 
custom),  to  admit  the  peculiar  customs  of  another  manor  in  order 
to  show  the  customs  of  the  manor  in  question,  would  be  a  very 
false  guide  for  the  purpose  of  leading  to  any  such  conclusion. 
If  no  such  custom  exist,  or  can  be  found  in  the  manor  in 
question,  to  show  that  such  a  thing  existed  in  a  neighbouring 
manor,  would  be  to  put  an  end  to  all  question  as  to  the  peculiar 
(I)  3  Keb.  90.  (2)  2  Atk.  189. 


Hathbbtok. 
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Mabquisof   customs  in  particular  manors,  by  throwing  them  open  to  the 
,;.  customs  of  all  surrounding  manors. 

Jhrutow  •^^'  *^®^®  ^^®f  1*  is  said,  excepted  eases ;  and  one  of  the  excepted 
cases  that  is  contended  for  is,  where  one  manor  is  held  of  another. 
Now  that  is  a  new  proposition  to  me.  I  do  not  believe  that  can  be 
satisfactorily  established  by  any  case.  It  was  the  custom  of  the 
Crown,  in  very  ancient  times,  in  granting  a  manor,  to  declare  of 
what  particular  manor  held  by  the  Crown  that  manor  should  be 
held.  Nobody  ever  contended  that  this  gave  an  identity  to  the 
customs  of  the  two  manors.  That  which  was  the  ancient  custom, 
was  followed  out  in  almost  all  grants  by  the  Crown  since  the  disso- 
lution of  the  monasteries ;  at  least,  in  many  cases  which  have  come 
under  my  own  knowledge,  Crown  manors  were  granted  to  be  held  of 
the  manor  of  East  Greenwich.  It  therefore  is  not  at  all  a  proposi- 
tion based  upon  any  established  rule  in  Westminster  Hall,  that 
where  one  manor  is  held  of  another,  their  customs  are  identical. 
My  brother  LtuUow  argues,  that  where  one  manor  has  been  parcel 

[  *236  ]  of  another,  and  has  been  separated  by  the  lord  and  granted  *oat, 
such  might  be  the  case.  In  order  to  make  that  case  out,  if  it  be  an 
exception  to  the  general  rule,  it  should  be  established  clearly  and 
beyond  all  controversy  that  the  two  manors  originally  formed  one 
manor.  That  is  not  necessarily  the  case  here.  I  do  not  see  that 
the  fact  of  one  manor  paying  a  chief  rent,  if  you  please,  to  the  lord 
of  another  manor,  is  a  necessary  proof  that  the  two  manors  were  at 
one  time  one  manor  ;  and  therefore  the  foundation  of  the  argument 
fails  in  that  respect.  I  think  it  also  fails  in  the  attempt  to  connect 
these  manors  together  in  point  of  fact.  The  evidence  is,  that  this 
4«.  was  paid  to  the  Bishop  of  Chester  in  very  early  times,  for  this 
manor  of  Wyrley,  as  pari  of  his  fee.  There  is  not  a  tittle  of 
evidence  to  connect  the  Bishop  of  Chester  with  the  manor  of 
Cannock,  or  to  show  that  the  Marquis  of  Anglesey  derives  his  title 
to  the  manor  now  in  question  from  the  Bishop  of  Chester.  It  may 
be  so  or  it  may  not,  but  there  is  no  evidence  to  show  it ;  the  only 
evidence  is,  that  a  receipt  is  given,  which  shows  that  4s.  was 
received  for  the  use  of  the  Earl  of  Uxbridge  by  the  bailiff  of  the 
manor.  But  that  does  not  prove  how  he  came  by  it,  or  how  he 
held  the  manor  of  Cannock,  or  that  Wyrley  was  held  of  that  manor. 
Then  another  argument  is,  that  it  is  in  the  same  parish.  But  is 
the  contiguity  of  the  two  manors  of  the  least  importance  ?  It  is 
admitted  it  is  not.  Then  it  is  within  the  same  leet.  But  the  lord, 
who  has  a  leet  granted  to  him,  has  it  granted  to  extend  over  his  own 
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and  other  manors  in  the  neighbourhood.  There  are  well-known 
instances  of  that ;  for  example,  the  Dake  of  Beaufort's  leets.  His 
Grace  has  a  great  many  manors,  and  he  holds  one  leet  for  several 
manors.  In  the  North  of  England  nothing  is  more  common  than 
to  have  many  manors  comprised  in  the  same  leet.  There  is 
nothing,  therefore,  in  the  fact  of  these  manors  being  in  the  same 
leet  or  the  same  parish,  which  has  the  least  efficiency  to  connect 
them  with  each  other.  I  therefore  think  it  was  not  shown,  because 
the  two  manors  were  connected  with  the  Earl  of  Uxbridge,  that  the 
one  was  *held  of  the  other ;  and  if  it  were,  I  think  that  would  not 
alone  be  sufficient  evidence  to  justify  the  proof  of  the  customs  of  the 
one  manor  being  received  as  evidence  of  the  customs  of  the  other. 
The  excepted  cases,  when  we  come  to  look  at  them,  really  stand 
upon  a  very  different  footing.  The  case  of  the  manors  upon  the 
border  between  England  and  Scotland  is  one.  There  prevails 
through  those  manors  a  particular  species  of  tenure,  called  tenant- 
right.  The  tenure  respecting  those  tenements  is  altogether 
different  from  the  tenure  respecting  copyholds  :  they  pass  by  lease 
and  release,  they  descend  from  father  to  son,  and  there  are  peculiar 
customs  belonging  to  that  species  of  tenure.  Now  it  being  admitted 
that  in  these  manors  all  the  tenants  hold  under  the  same  right, 
if  it  should  happen  that  in  one  particular  manor  no  example 
can  be  adduced  of  what  is  the  custom  in  any  particular  case, 
it  may  be  reasonable  that  in  order  to  explain  the  nature  of  that 
tenure,  which  is  not  confined  to  one  manor,  but  prevails  in  a 
great  number,  you  may  show  what  is  the  general  usage  with 
respect  to  that  tenure;  and  that  is  the  whole  extent  to  which 
those  cases  go. 

But  there  is  another  connexion  between  manors,  which  might 
possibly  admit  this  species  of  evidence ;  and  that  occurs  in  one  of 
the  cases  which  the  learned  Serjeant  cited.  It  is  well  known  that 
in  the  mining  districts  of  Derbyshire  and  Cornwall,  particular 
customs  prevail.  The  custom  in  question  in  that  case  was  not 
with  respect  to  the  minerals,  but  as  to  the  rights  of  the  miners. 
No  question  arose  with  respect  to  the  right  to  the  minerals 
as  between  the  lord  and  the  tenant;  it  was  as  to  the  rights 
of  the  miners  as  between  each  other :  but  if  any  question  should 
arise  with  respect  to  the  right  to  the  minerals,  in  the  mining 
districts,  I  do  not  pretend  to  say  you  might  not  give  evidence  of 
what  has  passed  in  one  manor,  for  the  purpose  of  showing  what 
has  been  the  custom  as  to  the  right  to  the  minerals  in  another 


Mabquis  of 
Anqlkset 

V, 

Lord 
Hathbbton. 
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Mabquisov    manor.     So  again,  the  case  of  Rotce  v.  Brenton,  which  has  been 
9.  cited,  stands  upon  a  ground  perfectly  distinct.     That  vras  not  at  all 

Hatherton    *  question  of  the  customs  ♦of  the  manor;   it  was  a  question  of 
[  *238  ]       what  was  the  nature  of  the  tenure  of  the  assessional  tenants ; 
whether  they  belonged  to  one  manor  or  the  other,  they  held  under 
the  same  title.     It  was  not  a  manorial  title.      Since  that  case,  by 
modern  Acts  of  Parliament,  the  nature  of  that  title  has,  I  believe, 
been  settled ;  but  it  certainly  did  not  originate  in  their  copyhold 
interest;  it  apparently,  and  I  believe  really,  originated  in  leases 
granted  for  seven  years,  and  renewable  every  seven  years,  and  of 
one  year  renewable  every  year,  by  the  Assession  Courts,  embrachig 
the  whole  of  what  are  called  the  assessional  manors.     That  gave 
an  opportunity  to  say  such  was  the  custom,  because  at  such  a 
Session  such  leases  were  granted  in  such  a  manor ;  and  thus  the 
judgment  of  the  Court  of  Queen's  Bench  in  that  case  did  not  relate 
to  the  tenure  or  the  custom  of  the  particular  manor,  but  to  the 
nature  of  the  assessional  tenure  in  all  the  manors,  as  ascertained 
from  what  was  done  in  the  one.     Suppose  there  had  been  no  manor 
at  all,  but  in  truth  the  land  had  been  held  under  such  assessional 
tenure,  without  being  a  manor;    it  would  be  evidence  there  in 
exactly  the  same  manner  as  if  it  had  been  a  manor.    This  shows 
that  that  decision   has  nothing  to  do  with  the  question  as  to 
admitting  the  customs  of  one  manor  to  prove  the  customs  of 
another. 

We  then  come  to  the  second  point,  which  is  the  more  material 
one  in  this  case,  viz.,  the  admissibility  of  the  deed  of  1605.  Now, 
it  will  be  observed,  the  issue  the  parties  went  down  to  try  in  this 
case  was  not  an  issue  upon  the  customs  as  to  a  particular  copyhold, 
or  the  claim  of  one  single  copyhold  tenant,  so  that  if  the  custom  as 
to  all  the  rest  were  negatived,  that  tenant  would  be  entitled  to  the 
minerals  ;  but  the  custom  which  the  defendant  undertakes  to  prove 
is,  that  every  customary  tenant  of  a  customary  tenement  within 
the  manor  is  entitled  to  the  minerals.  Would  it  not  disprove  that 
issue,  to  prove  that  half  the  customary  tenants  of  that  manor  had 
positively  disclaimed  it  ?  that  not  only  they  never  did  claim,  but 
[  *239  ]  that  they  declared  *they  were  not  entitled  to  it  ?  Now  a  custom 
lies  in  reputation ;  you  prove  a  usage  as  far  as  you  can  prove  the 
fact  from  the  time  to  which  human  memory  goes  ;  beyond  that  the 
question  in  this  case  is  open  to  evidence  of  reputation  :  and  can  it 
be  denied,  that  if  you  show  that  on  a  particular  occasion  half  of 
the  tenants  all  stated  what  their  customs  were,  and  did  not  include 
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this  cuetom  of  getting  the  minerals,  that  is  evidence  upon  this   Marquis  or 
issue,  to  show  what  in  early  times  the  tenants  admitted  as  the  ,.. 

customs?  In  that  case  of  Roive  v.  Brenton,  there  were  several  HA-nTERTON 
instances  adduced  of  the  tenants  of  the  particular  manors  making 
a  claim  and  a  statement  of  their  customs;  and  they  were  all 
received,  on  the  ground  that  claims  made  fifty  or  a  hundred  years 
ago  would  be  evidence  of  what  the  tenant  alleged  to  be  the  customs. 
Therefore,  if  in  this  case  there  had  been  actually  no  proof  of  any 
identity  of  the  tenement  which  Lord  Hatherton  holds  with  that 
which  Sprott  held,  who  signed  the  deed,  1  am  not  prepared  to  say 
(though  I  give  no  positive  opinion  upon  the  subject — it  is  not 
necessary)  that  a  deed  proved  to  be  signed  by  a  great  many  of  the 
customary  tenants  .a  hundred  and  fifty  years  ago,  alleging  what  the 
customs  were,  or  what  they  conceived  them  to  be,  at  that  time, 
would  not  be  receivable  in  evidence,  to  negative  the  claim  that  all 
the  customary  tenants  were  entitled  to  the  minerals.  Suppose, 
instead  of  a  deed,  there  had  been  a  proceeding  at  the  manor  Court 
by  the  steward,  and  it  was  entered  upon  the  Court  rolls  that  the 
tenants  were  called  upon  to  state  what  the  customs  were,  that  the 
steward  might  record  it;  and  that  the  tenants  had  stated,  and 
subscribed  the  statement,  that  they  claimed  the  wood,  but  did  not 
claim  the  minerals ;  can  it  be  said  this  would  not  be  evidence  upon 
an  issue  of  this  kind — the  issue  not  being  with  respect  to  a 
particular  tenement,  but  whether  a  particular  tenant  had  the  right 
because  the  whole  had  the  right?  But  I  do  not  think  it  is 
necessary  to  go  the  length  of  deciding  specifically  that  question, 
because  it  seems  to  me  there  is  abundant  evidence  to  show  that 
Lord  Hatherton  holds  one  at  least,  if  not  more,  *of  the  tenements  [  *240  ] 
held  by  Sprott,  who  signed  that  deed.  We  have,  therefore,  the 
case  of  two  parties  to  the  same  deed,  because  the  defendant  is 
made  a  party  to  it,  claiming  under  a  party  who  signed  the  deed — 
Lord  Anglesey  claiming  under  the  then  lord ;  and  the  question  is, 
whether  a  deed  signed  by  those  under  whom  both  parties  claim, 
touching  the  customs,  is  not  admissible  in  evidence.  I  think  it  is 
admissible,  more  especially  when  the  case  is  of  such  a  nature  as  to 
call  for  evidence  of  the  reputation  of  early  times.  Then  what  is 
this  deed  ?  It  is  a  claim  by  the  different  tenants  who  signed  it,  to 
what  they  conceive  to  be  the  immemorial  customs  of  the  manor 
generally  ;  and  it  is  an  admission  by  the  lord  of  those  customs,  so 
far  as  regards  those  tenements  only.  He  is  cautious,  though 
admitting  it  generally,  not  to  admit  it  for  the  rest  of  the  manor ; 
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MABQuiBor  but  80  far  as  regards  their  tenements,  the  claim  they  make  to 
t.  certain  immemorial  customs  is  confirmed  and  ratified.    It  has  been 

Hathbrton  ^^g^^d  ^^^^  t^^^s  ^^s  a  creation  of  a  new  set  of  customs  by  con- 
vention. I  do  not  think  the  deed  at  all  justifies  that  interpretation : 
it  is  a  claim  of  ancient  customs  by  the  tenants,  and  a  ratification 
and  confirmation  of  the  claim  in  the  terms  stated,  by  the  lord.  It 
is  true  he  takes  care  to  prevent  any  prejudice  arising  to  him  from 
any  claim  by  a  tenant  who  is  not  a  party  to  the  deed ;  but  that 
does  not  get  rid  of  the  effect  derivable,  ifot  from  the  lord's 
acquiescence,  but  from  the  claim  of  the  tenants.  As  between  him 
and  them,  those  are  confessedly  the  customs  of  the  manor  for  the 
future,  and  are  claimed  and  admitted  to  be  the  customs.  Then 
can  any  argument  be  more  natural,  or  arise  with  more  force  from 
the  reading  of  that  document,  than  the  very  argument  used  by  the 
learned  Judge,  and  which  is  urged  against  him  as  a  misdirection  ? 
He  says,  when  they  are  claiming  their  ancient  usages  and  rights, 
and  when  they,  in  order  to  purchase  the  lord's  ratification  of  them, 
have  given  him  a  sum  of  money,  can  it  be  doubted  that  they  would 
[  *24i  ]  not  have  omitted  such  a  claim  as  this,  to  the  ^minerals,  at  the 
very  time  that  they  claimed  the  trees,  which  could  not  belong  to 
them  but  by  custom — when  they  claimed  the  marl  and  gravel  to  be 
got  from  the  lord's  waste  ?  I  own  it  appears  to  me  to  be  very 
strong  evidence,  much  stronger  even  than  the  learned  Judge 
represented  it,  that  at  that  time  it*  did  not  enter  into  their  imagina- 
tion that  any  custom  existed  in  the  manor  that  the  customary 
tenants  should  have  the  minerals ;  especially  as  it  was  proved  that 
minerals  were  worked  at  that  period,  and  that  they  were  of  some 
value.  This  is  only  an  observation  to  show  that  they  were  less 
likely  to  have  omitted  the  notice  of  them,  and  that  is  the  only  use 
the  learned  Judge  made  of  it.  Surely,  if  a  custom  existed  at  that 
time  to  give  them  a  right  to  the  minerals,  it  was  natural  to  expect 
they  would  not  have  omitted  it  in  an  elaborate  and  minute  state- 
ment of  the  customs,  and  they  have  not  stated  it.  That  is  the 
observation  of  the  learned  Judge,  an  observation  so  strong  that  I 
do  not  wonder  the  jury  should  have  felt  the  force  of  it,  as  I  think  I 
should  have  felt  upon  the  same  issue,  and  should  have  determined 
that  the  usage,  of  which  evidence  was  given  for  ^  certain  period, 
was  not  referable  to  any  right  founded  upon  a  custom.  On  the 
other  hand,  the  learned  Judge  makes  an  observation  very  favour- 
able to  the  defendant's  case ;  he  says,  usage  cannot  deceive  you, 
because  that  is  matter  of  fact,  and  documents  may  be  liable  to 
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misapprehension  and  misinterpretation ;   and  therefore,  although  I    Makquis  of 

have  made  this  observation  upon  the  deed,  it  is  for  your  judgment       ^«^^ky 

and  consideration :   you  are  the  persons  to  decide  upon  it.     He   „  ^^^'^ 

left  the  question  to  the  jury  as  fairly,  and  I  think  as  tenderly  for 

the  defendant,  as  any  Judge  could  possibly  have  done,  and  there  is 

no  pretence  for  saying  there  was  any  misdirection.     He  stated  the 

effect  of  the  deed  as  to  this  custom :   what  occasion  was  there  to 

go  into  the  question  of  other  customs?    There  might  be  other 

subordinate  and  immaterial  customs — that  would  not  answer  the 

argument.     If  among  those  customs  existed  one  to  claim  the 

minerals,  was  it  not  *natural  that  they  should  claim  it  at  that       [  *242  ] 

period  ?    How  can  one  account  for  such  an  omission  ?    They  had 

a  lord  who  would  not  even  ratify  the  customs  they  did  claim,  unless 

they  gave  him  a  sum  of  money.     I  do  not  think  it  is  purchasing 

his  agreement  to  new  customs,  but  his  acquiescence  in  the  ancient 

customs.     The  question  is  what  they  claimed  these  to  be,  and  it 

cannot  be  denied  they  claimed  them  as  immemorial  customs ;  and 

surely  among  those  customs  they  would  have  claimed  the  minerals. 

I  think,  therefore,  that  the  evidence  was  properly  receivable  ;   that 

the  effect  was  actually  stronger  than  the  learned  Judge  was  disposed 

to  give  to  it ;    and  consequently  that  there  was  no  misdirection. 

Upon  these  grounds,  I  think  the  rule  should  be  discharged. 

Alderson,  £. : 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  first  point  is 
clearly  in  favour  of  the  plaintiff :  that  no  evidence  of  the  customs 
of  the  manor  of  Wyrley  was  properly  receivable.  Two  things 
must  be  made  out,  in  order  to  entitle  the  party  to  give  such 
evidence  :  he  must  show  that  the  customs  of  Wyrley  are  the  same 
as  the  customs  of  Cannock,  and  he  must  prove  that  Wyrley  was 
derived  from  Cannock.  Now,  neither  of  those  things  appears  to 
me  to  be  established  at  all.  There  is  no  evidence  which  would  at 
all  have  satisfied  me  that  Wyrley  was  held  under  Cannock.  The 
only  circumstance  is  the  payment  to  Lord  Anglesey,  through  his 
bailiff,  upon  several  occasions,  of  4«.  It  is  clear  that  the  same 
payment  was  made  in  ancient  times  to  the  Bishop  of  Chester. 
Some  connexion  between  Lord  Anglesey  and  the  Bishop  of  Chester 
is  therefore  shown,  but  it  by  no  means  appears  that  that  connexion 
arises  out  of  the  possession  of  the  manor  of  Cannock.  It  may  be 
that  it  arises  out  of  the  possession  of  some  other  manor ;  and  if 
that  connexion  were  shown,  it  would  prove  that  Wyrley  was  held 
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Marquis  of   of  another  manor,  and  not  of  the  manor  of  Cannock.     The  matter 

Anglesey     ^^g^^  jj^j  Jq  jj^  \qH^  jn  ambiguity;    it  should  be  shown  by  the 

Lord        person  *who  proposes  to  tender  the  evidence  of  the  customs  of  one 

HATHERTON.    ^  ir      r 

[  •243  ]  manor  as  evidence  of  the  customs  of  another,  by  some  reasonable 
evidence,  that  the  customs  of  the  one  are  the  same  as  the  customs 
of  the  other.  If,  indeed,  there  be  some  general  connecting  link 
between  them,  as,  for  instance,  if  the  customs  in  question  be  a 
particular  incident  of  the  general  tenure  which  is  common  to  the 
two  manors,  then  you  have  a  right  to  show  what  the  custom  of  one 
manor  is  as  to  that  tenure,  for  the  purpose  of  showing  what  the 
custom  of  the  other  manor  is  as  to  that  tenure:  but  you  must 
begin  by  showing  that  there  is  a  general  tenure  common  to  them 
both.  That  fact  fails  here ;  and  therefore  the  case  appears  to  me 
to  fall  within  the  general  rule,  that  the  customs  of  one  manor 
cannot  be  given  as  evidence  of  the  customs  of  another.  The  customs 
of  manors  are  created  by  immemorial  usage  on  the  part  of  the  lord 
and  the  copyholders.  It  is  perfectly  true,  as  was  suggested  in  the 
argument  by  the  Solicitor-General,  that,  inasmuch  as  this  was  a 
manor  which  must  have  been  branched  oflF,  if  ever  it  belonged  to 
Cannock,  before  the  Statute  of  Quia  Emptores,  and  may  have 
branched  off  long  before  the  time  of  legal  memory,  there  is  nothing 
to  show  that  the  customs  of  the  manor  of  Wyrley  might  not  have 
originated  after  it  parted  from  the  manor  of  Cannock,  and  yet 
be  beyond  legal  memory.  It  appears  to  me,  therefore,  that  the 
learned  Judge  was  quite  right,  upon  the  evidence  before  him,  in 
rejecting  the  evidence  of  the  customs  of  the  manor  of  Wyrley. 

Then  was  he  right,  which  is  the  main  question  in  the  cause,  in 
receiving  the  evidence  of  the  deed  and  the  decree  ?  Now  what  is 
the  issue  here  ?  It  is  an  issue  whereby  the  defendant  undertakes 
to  show  that  the  customs  of  the  manor  authorize  him  to  take  these 
minerals.  He  is  to  establish  the  custom :  he  is  to  establish  it, 
therefore,  by  evidence  either  of  acts  done  by  the  lord  and  acts  done 
by  the  copyholders,  or  declarations  made  by  the  lord,  or  acts  which 
are  entirely  consistent  with  the  existence  of  such  a  custom ;  and 

[  •244  ]  anything  which  negatives  the  conclusion  to  be  drawn  from  *tho8e 
acts  must  of  necessity  be  evidence  for  the  lord,  in  order  to  negative 
that  custom.  Now,  if  there  be  an  agreement,  or  an  acting  by 
any  of  the  copyholders  of  the  manor,  under  circumstances,  which, 
if  it  be  truje  that  they  so  acted  and  agreed,  render  it  impossible  to 
believe  in  the  existence  of  the  customs  at  the  time  when  they  so 
acted  and  agreed,  that  acting  and  that  agreement  must  be  evidence 


VOL.  Lxii.]       1842.     EX.     10  MEE.  &  W.  244—245.  .597 

whereby  the  jury  would  conclude  (if  it  be  proved  to  have  occurred    Marquis  of 
after  legal  memory)  that  the  custom  did  not  then  exist,  that  that  is       *    ^, 
not  a  custom  from  time  immemorial,  and  that  the  subsequent  usage,    „  thkrton 
on  which  the  defendant  relies,  is  referable  to  usurpation,  and  not  to 
right.     It  is  in  that  way  that  the  learned  Judge  received  and  gave 
effect  to  the  evidence  of  the  decree  and  the  deed.     He  did  not  give 
it  effect  as  proving  what  were  the  customs  of  the  manor,  but  as 
negativing  this  custom,  which  the  defendant  sets  up  as  being  a 
custom  of  the  manor.     He  does  not  receive  it  as  containing  the 
customs  of  the  manor,  but  as  showing  that  the  custom  of   the 
manor  which  the  defendant  sets  up  does  not  exist.     That  is  the 
only  use  and  only  effect  which  ought  to  be  given,  and  which  the 
learned  Judge,  as  it  seems  to  me  upon  reading  the  whole  of  his 
summing  up,  did  give,  to  the  deed  and  to  the  decree. 

Then,  if  that  deed  and  decree  were  receivable  in  evidence,  it  was 
surely  very  reasonable  for  the  Judge  to  say, — when  those  acts  were 
done,  would  it  not  have  been  stated  by  the  lord  and  his  tenants,  if 
the  custom  now  set  up  had  existed  at  that  time  ?  He  left  that 
question  fully  to  the  jury,  and  I  cannot  say  that  I  disagree  with 
them  in  the  conclusion  to  which  they  came.  But  further,  it 
seems  to  me  that  the  deed  was  receivable  in  evidence,  because 
I  think  the  connexion  between  Lord  Hatherton  and  Sprott,  who 
signed  the  deed  for  his  copyhold  lands,  is  fully  made  out  as  to  the 
very  land  in  question,  upon  which  the  coal  and  other  minerals 
were  got.  Upon  the  whole,  therefore,  it  seems  to  me  that  the 
evidence  was  properly  receivable;  and  having  read  the  whole  of 
the  summing  up  of  the  Judge  from  the  shorthand  *writer's  notes,  [  •245  ] 
I  must  say,  considering  the  length  and  complexity  of  the  case, 
there  is  not  only  no  misdirection,  but  that  it  is  a  marvellously 
correct  summing  up. 

GURNEY,  B. : 

I  entirely  agree  with  my  Lord,  that  there  is  no  ground  whatever 
for  the  admission  of  the  evidence  with  respect  to  the  manor  of 
Wyrley,  inasmuch  as  the  defendant  wholly  failed  in  showing  that 
the  chief  rent,  even  supposing  it  to  be  the  same  which  was  paid  to 
the  Bishop  of  Chester,  was  paid  to  Lord  Anglesey  in  respect  of  the 
manor  of  Cannock ;  and  therefore  there  was  no  ground  laid  for  the 
admission  of  the  evidence.  Then  with  respect  to  the  deed,  the 
identity  of  the  lands  which  were  held  by  Sprott  appears  to  me  to 
be  clearly  made  out,  and  I  think  it  is  clear  that  the  deed  was 
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Makquis  of  admissible.  It>  is  unnecessary  to  notice  the  observations  made  by 
r.  the  learned  counsel  for  the  defendant,  about  the  overwhelming 

HA-niEBTOK  ^^ss  of  evidence  which  was  given  of  the  usage.  I  only  wish 
to  be  understood  as  not  assenting  to  its  being  an  overwhelming 
mass  of  evidence ;  I  think  the  evidence  of  the  usage  is  open  to  very 
strong  observations,  and  that  it  by  no  means  deserves  the  character 
he  has  given  it. 

EoLFE,  B. : 

I  entirely  concur  with  the  rest  of  the  Court  upon  both  points. 
With  respect  to  the  admission  or  non-admission  of  the  evidence  of 
the  customs  of  the  manor  of  Wyrley,  the  ground  upon  which  I 
understood  its  admissibility  to  be  rested  by  Sir  Thomas  Wilde, 
was  this:  he  does  not  contend  generally  that  the  customs  of  an 
adjoining  manor  can  be  given  in  evidence  to  prove  the  customs  of 
the  particular  manor  in  question,  but  he  says  the  manor  of  WjTley 
stands  upon  a  distinct  footing  from  a  mere  adjoining  manor,  for 
this  reason ;  I  undertake  to  prove,  he  says,  that  it  is  a  sub-infeuda- 
tion  of  the  manor  in  question ;  that  it  is  a  grant  of  the  Crown,  held 
of  the  manor  of  Cannock.  Having  proved  that,  then  he  says  it  is 
competent  to  him  to  show  what  are  the  customs  of  the  sub-infeu- 
[  •146  ]  dation,  *because  there  can  be  no  customs  in  that  manor,  which  has 
arisen  from  the  sub-infeudation,  that  did  not  exist  in  the  original 
manor.  Now  I  concur  in  thinking  he  has  failed  in  showing,  at 
least  with  that  distinctness  with  which  in  a  question  of  this  sort  it 
ought  to  be  shown,  that  this  is  a  sub-infeudation  of  the  manor  of 
Cannock.  The  most  that  can  be  said  is,  that  he  has  given  evidence 
which  is  perfectly  consistent  with  it,  and  may  render  it  not  improb- 
able that  such  may  have  been  the  fact.  But  he  has  wholly  failed 
in  proving  the  other  step  of  the  proposition.  It  is  impossible  to 
say  there  might  not  be  a  custom  existing  in  the  sub-infeudation, 
different  from  those  existing  in  the  original  manor,  for  the  reasons 
stated  by  my  brother  Alderson  ;  because  it  must  be  shown  that  the 
sub-infeudation  took  place  after  the  time  when  the  customs  could 
awfully  have  originated.  There  is  an  entire  failure  in  that  respect, 
and  therefore  upon  that  ground  it  seems  to  me  that  the  evidence 
was  properly  rejected.  I  will  just  refer  to  one  point  upon  this 
subject,  which  was  dwelt  upon  by  my  brother  Ludlow — I  allude  to 
the  case  which  he  relied  upon,  of  Champian  v.  Atkinson ;  he  says 
it  was  decided  there  that  in  questions  of  this  nature  evidence  of  the 
customs  of  other  manors  was  receivable.    I  have  looked  at  that  case. 


Lord 
Hather*:  on. 
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and  it  appears  to  me  to  be  wholly  different,  and  not  to  come  at  all  Marquis  cf 
within  the  same  principle  as  this.  That  was  the  case  of  a  manor 
in  Cumberland,  and  there  being  in  that  manor  a  custom  to  pay  a 
fine  on  the  death  of  a  tenant,  the  question  was,  whether  in  such  a 
case  a  grassum  fine,  as  it  is  called,  was  payable  when  the  lord 
succeeding  was  an  infant ;  and  upon  that  question,  evidence  was 
admitted  to  show  what  was  the  custom  of  other  manors  where  the 
grassum  fine  prevailed.  That  is  not  an  analogous  case  to  the  pre- 
sent. Prove  in  a  particular  manor  that  borough  English  prevails, 
and  then  you  may  see  what  the  peculiarities  of  borough  English  are 
from  other  manors  :  prove  that  gavelkind  prevails,  and  you  may  see 
what  are  the  customs  of  gavelkind  in  other  manors.  That  appears 
to  be  *the  principle  on  which  the  judgment  in  that  case  proceeds;  t  '-^^  ] 
it  is  in  very  few  words,  but  it  points  out  the  extent  to  which  the 
Court  meant  to  go :  "  Evidence  for  the  defendant  was,  that  other 
manors  adjoining  had  the  same  custom,  not  to  pay  till  age ;  which, 
per  Curiam,  is  good,  and  was  allowed  of  copyholds  entailed  in  the 
manors  of  Thisleworth  and  Hammersmith,  in  Middlesex."  That  I 
take  to  mean  only  this,  that  when  it  was  proved  there  was  a  custom 
to  entail,  then  the  Court  looked  to  another  manor,  where,  the  same 
custom  of  entail  existed,  to  see  what  were  the  incidents  of  such 
tenure.  It  appears  to  me,  therefore,  that  that  case  in  no  respect 
established  any  such  general  proposition  as  has  been  attributed 
to  it. 

Then  the  other  question  is  as  to  the  admissibility  of  the  deed.  I 
concur  entirely  in  the  other  observations  which  have  been  made, 
but  the  clear  ground  upon  which  I  think  it  is  admissible  is,  that  it 
is  distinctly  shown  that  Lord  Hatherton  claims  in  privity  of  estate 
under  Sprott.  There  is  not  the  slightest  doubt  he  claims  an  estate 
which  he  derives  from  Sprott,  who  was  a  party  to  the  deed.  But 
then  it  is  ingeniously  suggested,  that  on  spelling  out  this  deed,  it  is 
not  stated  that  the  different  copyholders  who  signed  it,  signed  it  in 
respect  of  all  their  copyhold  tenements.  Now  in  the  first  place,  I 
should  say  there  is  nothing  to  be  picked  out  of  the  deed  either  way, 
but  the  probability  of  the  case  is  that  they  did.  The  improbability 
that  the  parties  would  not  include  the  whole  is  so  great,  that  I  should 
have  inferred  that  was  the  case ;  but  I  see  circumstances  in  the  deed 
which  show  me  by  necessary  inference  that  the  whole  is  included. 
See  what  the  customs  are.  One  of  them  is,  "  If  any  copyholder 
die,  the  heir  being  within  the  age  of  fourteen  years,  then  the  next 
of  kin  to  whom  the  inheritance  may  not  descend,  shall  have  the 
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Marquis  op   custody  both  of  the  body  and  lands  of  the  same  heir."    Now  the 
^,  lands  might  be  divisible,  but  if  this  custom  does  not  extend  to  all 

Hathbbton  *^^  copyholders,  what  is  to  be  the  case  as  to  the  *body  of  the  heir  ? 
[  •248  ]  the  body  must  be  one.  It  must  be,  therefore,  that  the  party  who 
signed  this  must  have  meant  all  his  lands  to  be  included,  otherwise 
there  would  be  one  party  to  have  the  custody  of  the  body,  and  by 
the  custom  some  other  person  should  have  had  the  body  in  respect 
of  the  estate.  There  are  other  customs  inconsistent  with  the  notion 
of  its  not  applying  to  all  the  lands.  The  single  heriot  on  the  death, 
— how  is  that  to  be  apportioned,  if  there  were  a  variety  of  estates 
to  which  this  deed  did  not  apply  ? 

It  seems  to  me  therefore  distinctly  deducible  from  this  deed,  that 
Lord  Hather ton's  privy  in  estate  was  a  party  to  the  deed,  and  he 
states,  as  one  of  the  parties  to  it,  that  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  such  and  such  were  the 
customs,  and  there  is  no  mention  amongst  them  of  minerals. 
Upon  such  an  occasion,  is  it  not  to  the  last  degree  improbable 
tha^t  such  a  custom,  if  it  existed,  should  not  be  pointed  out?  It 
seems  to  me  that  it  is,  and  that  no  more  than  the  proper  efifect  of 
the  deed  was  given  to  it  by  the  learned  Judge ;  and  that  therefore 
there  is  fio  ground  to  complain,  either  of  the  admission  of  the 
evidence,  or  of  the  mode  in  which  it  was  left  to  the  jury. 

Rule  discharged. 


18^2.  WALKER  V.   HATTON(l). 

June  7. 
(10  Moeson  &  Welsby,  249—259;  S.  C.  11  L.  J.  Ex.  361 ;  2  Dowl.  N.  S.  263.) 

IHcas  ^  messuage  and  premises  were  demised  to  the  plaintiff  by  a  lease  bearing 

P  24P  \  ^*te  t-^o  10th  of  May,  1828,  for  the  term  of  twenty -one  years  from  the 

2dth  of  March  then  last;  which  lease  contained  covenants  to  ])aint  the 
outside  of  the  premises  once  in  ever^'  three  years,  and  the  inside  once  in 
every  seven  years,  and  to  repair  and  keep  in  repair  the  premises,  and  also 
to  do  any  repairs  which  on  a  view  of  the  premises  by  the  lessor  should  be 
foimd  wanting,  of  which  notice  should  be  given. 

By  a  lease  dated  the  loth  of  June,  1830,  the  plaintiff  demised  the  premises 
to  the  defendant  for  the  residue  of  the  term,  wanting  ten  days,  containing 
covenants,  with  the  exception  of  a  stipulation  as  to  painting  the  outside 
wood- work,  in  precisely  the  same  terms  as  those  contained  in  the  original 
lease.  The  original  lessors  having  brought  an  action  against  the  pbiintiff 
for  breaches  of  the  covenant  to  repair,  he  applied  to  the  defendant  to 
perform  the  repairs,  and  for  instructions  as  to  the  course  he  should  pursue 
with  respect  to  the  defence  of  the  action.  The  defendant  denied  that  any 
notice  to  repair  had  been  given,  and  insisted  that  the  premises  did  not 

(1)  FoU.  in  Wniiama  v.  WUliamB  (1874)  L.  E.  9  C.  P.  659,  666;  43  L.  J. 
C.  P.  382.— A.  C. 
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require  it ;  the  plaintiff  thereupon  offered  to  suffer  judgment  by  default,       Walkeb 
which  the  defendant  refused  to  assent  to.    The  plaintiff  then  gaye  the  r, 

defendant  notice,  that  as  he  had  denied  that  any  notice  to  repair  had  been  Hatton. 
served,  and  insisted  that  the  premises  were  not  out  of  repair,  he  should 
traverse  the  breaches  of  covenant  assigned,  and  try  the  question,  holding 
the  defendant  responsible  for  the  costs.  This  he  accordingly  did,  and  the 
result  was,  that  the  original  lessors  recovered  6Sl.  damages,  and  oSl.  12«. 
for  costs,  and  he  himself  incurred  costs  amounting  to  53/.  140.  4d, 

Held,  that  the  plaintiff  was  not  entitled  to  recover  from  the  defendant 
the  costs  of  ^defending  the  action,  as  they  were  not  necessarily  occasioned 
by  the  defendant's  breach  of  the  covenant  to  repair. 

Held,  also,  that  although  the  covenants  contained  in  the  sub-lease  were 
(with  the  exception  of  that  relating  to  painting)  the  same  in  words  as  those 
contained  in  the  original  lease,  they  were,  in  e^ect,  substantially  different, 
the  periods  at  which  the  leases  were  granted  being  different. 

Semhle,  that  the  plaintiff  ought  to  have  paid  the  amount  of  the  dilapida- 
tions into  Courfc,  instead  of  defending  the  action. 

Covenant.  The  declaration  stated,  that,  by  an  indenture  dated 
the  10th  day  of  May,  1828,  J.  T.  Coward,  C.  T.  Coward,  S.  Henley, 
and  F.  T.  his  wife,  demised  to  the  plaintiff  a  certain  messuage  and 
premises,  with  the  appurtenances,  for  the  term  of  twenty-one  years 
from  the  25th  day  of  March  then  last,  at  a  yearly  rent ;  and  that 
the  plaintiff  thereby  covenanted  with  the  lessors,  that  he  the 
plaintiff,  his  executors,  administrators,  and  assigns,  should  and 
would,  at  his  and  their  own  costs  and  charges,  once  in  every  three 
years  of  the  term  thereby  granted,  well  and  sufficiently  paint  all 
the  outside  wood  and  iron  work  of  the  said  messuage  and  premises 
twice  in  good  oil  colour ;  and  also  once  in  every  seven  years  of  the 
said  term  thereby  granted  well  and  sufficiently  paint  all  the  inside 
of  the  said  messuage  and  premises  twice  in  good  oil  colour ;  and 
also  should  and  would,  from  time  to  time  and  at  all  times  during 
the  said  term  thereby  granted,  well  and  sufficiently  repair,  uphold, 
support,  maintain,  pave,  cleanse,  empty,  amend,  and  keep  the  said 
messuages  and  premises,  with  the  appurtenances,  *in,  by,  and  with  [  *250  ] 
all  and  all  manner  of  needful  and  necessary  reparations,  cleansings, 
and  amendments  whatsoever  (casualties  by  fire  always  excepted), 
when,  where,  and  as  often  as  need  or  occasion  should  be  or  require; 
and  the  said  messuage  and  premises,  being  so  well  and  sufficiently 
repaired,  supported,  maintained,  sustained,  painted,  paved,  cleansed, 
repaired,  amended,  and  kept  as  aforesaid,  should  and  would,  at  the 
end  and  expiration  of  the  term  thereby  granted,  or  other  sooner 
determination  thereof,  peaceably  and  quietly  leave,  surrender,  and 
yield  up  unto  the  said  J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and 
F.  T.  his  wife,  their  heirs,  executors,  administrators,  or  assigns, 
together  with  all  erections  and  improvements  made  and  added  or 
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Walker  to  be  made  and  added  thereon  or  therein,  and  all  and  singnlar 
Hatton.  other  the  fixtures  and  things  mentioned  and  comprised  in  the 
schedule  or  inventory  thereof  thereunder  written,  in  good  plight 
and  condition  (reasonable  use  and  wear  thereof,  and  casualties 
happening  by  fire,  to  such  fixtures  in  the  meantime  only  excepted) ; 
and  further,  that  it  should  and  might  be  lawful  to  and  for  the  said 
J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and  F.  T.  his  wife,  their 
heirs,  executors,  administrators,  or  assigns,  either  alone  or  with 
workmen,  at  all  reasonable  times  in  the  daytime,  during  the  said 
term,  to  enter  upon  any  part  of  the  said  demised  premises,  to  view, 
search,  and  see  the  state  and  condition  thereof,  and  upon  any  such 
view  that  he  the  plaintiff,  his  executors,  administrators,  or  assigns, 
should  and  would,  upon  notice  thereof  being  left  at  the  said  demised 
premises,  within  three  calendar  months  next  after  any  such  notice, 
well  and  sufficiently  repair,  amend,  and  make  good  all  and  every 
the  wants  of  reparation,  whereof  any  such  notice  should  be  given 
or  left  as  aforesaid  (damage  happening  by  fire  excepted  as  afore- 
said). After  making  profert  of  this  indenture,  the  declaration 
[  *25i  ]  proceeded  to  state,  that  by  another  indenture,  made  between  *the 
plaintiff  and  the  defendant,  on  the  15th  day  of  June,  1880,  the 
plaintiff  demised  the  same  premises  to  the  defendant,  for  the  term 
of  nineteen  years,  wanting  ten  days,  from  the  25th  of  March  then 
last,  at  a  yearly  rent,  and  the  defendant  thereby  entered  into 
covenants  with  the  plaintiff,  which  were  set  out,  corresponding 
precisely  in  terms  with  those  contained  in  the  original  lease,  save 
that  the  outside  painting  was  thereby  stipulated  to  be  done  every 
three,  instead  of  every  seven  years,  and  leave  was  reserved  to  '*  the 
original  lessors,"  as  well  as  to  the  plaintiff,  to  enter  and  view  the 
repairs,  and  give  notice.  The  breaches  assigned  were,  that  the 
defendant  did  not  paint,  that  he  did  not  repair,  and  that,  although 
the  original  lessors  entered  upon  the  premises  to  view  the  state  of 
repair,  and,  finding  it  defective,  gave  three  months'  notice  of  the 
defects,  the  defendant  omitted,  within  that  period,  to  repair :  by 
reason  of  which  said  breaches  of  covenant,  the  plaintiff  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the 
4th  December,  1842,  was  called  upon,  and  forced  and  obliged  to 
pay,  and  did  then  pay  to  the  original  lessors,  the  sum  of  68/.  for 
their  damages,  and  58Z.  12s.  for  their  costs,  by  them  recovered  in 
an  action  of  covenant,  which  they  brought  against  the  plaintiff  on 
account  of  certain  breaches  of  the  covenants  entered  into  by  the 
plaintiff  with  the  original  lessors  in  the  said  indenture  firstly 
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mentioned:    and  that  the  said  covenants  in  the  said  indenture      Walker 

firstly  mentioned,  and  the  said  covenants  in  the  said  indenture      hatton. 

lastly  mentioned,  have  a  like  force  and  effect,  meaning  and  purport, 

and  are  in  fact  the  same,  and  that  the  breaches  of  covenant,  for 

and  on  account  of  which   the    original   lessors  recovered   their 

damages  and  costs,  were  the  same  and  not  other  than  the  breaches 

committed  by  the  defendant;   and  the  plaintiff  was  called  upon, 

and  forced  and  obliged  to  pay,  and  did  pay  58i.  lis.  id.  for  his 

costs,  by  him  incurred  in  and  about  his  defence  to  the  said  action. 

The  defendant  *paid  Is.  into  Court,  and  pleaded  that  the  plaintiff      [  *252  ] 

had  not  sustained  damage  to  any  greater  amount,  upon  which 

issue  was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  sittings  in  last 
Easter  Term,  it  was  proved  that  the  original  lessors,  in  April,  1841, 
having  surveyed  the  premises  in  question,  left  upon  them  a  notice 
to  repair  the  dilapidations  mentioned  in  it,  more  than  three  months 
before  they  commenced  an  action  against  the  plaintiff.  The  amount 
of  those  dilapidations  was  estimated  by  the  lessors  at  about  200{. ; 
and  lipon  an  action  being  commenced  against  the  plaintiff,  he  had 
the  premises  surveyed,  and,  finding  them  defective,  applied  to  the 
defendant  to  perform  the  repairs,  and  for  instructions  as  to  the 
course  he  should  pursue  with  respect  to  the  defence  of  the  action. 
The  defendant  then  denied  that  any  notice  to  repair  had  been 
served,  and  refused  to  make  any  arrangement,  and  even  refused 
permission  to  the  plaintiff  to  enter  and  execute  the  repairs  himself, 
insisting  that  the  premises  did  not  require  them.  The  plaintiff 
thereupon  offered  to  the  defendant  to  suffer  judgment  by  default, 
but  to  this  step  he  would  not  assent;  and  at  last  the  plaintiff 
served  the  defendant  with  a  notice,  that,  as  he  denied  that  any 
notice  to  repair  had  been  served  by  the  original  lessors,  and  insisted 
that  the  premises  were  not  out  of  repair,  he,  the  plaintiff,  should  • 
traverse  the  breaches  of  covenant  assigned  by  the  original  lessors, 
and  try  the  question,  holding  the  defendant  responsible  for  the 
costs  he  might  incur  by  doing  so.  This  course  he  ultimately 
adopted,  pleading  a  plea  of  non  est  factum.  On  the  trial  of  that 
action,  the  result  was  that  the  original  lessors  recovered  681. 
damages,  and  581.  128.  for  costs,  and  the  plaintiff  incurred  costs 
to  the  amount  of  53/.  lis.  id.  Upon  the  plaintiff  claiming  to  be 
allowed  the  amount  of  these  costs  as  damages  in  the  present 
action,  *the  defendant  objected  that  they  were  not  the  natural  [  *2o3  ] 
consequences  of  his  breaches  of  covenant,  and  therefore  he  was  not 
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Walker      responsible  for  them.     The  learned  Baron,  however,  overruled  the 

Hatton.      objection,  reserving  leave  to  the  defendant  to  move  to  reduce  the 

damages  to  68!.,  and  the  plaintiff  recovered  a  verdict  for  180/.  6s.  Ad. 

Gunning  having  obtained   a  rule    to    reduce    the    damages 
accordingly, 

Knowles  and  Martin  showed  cause : 

The  plaintiff  is  entitled  to  retain  the  verdict  for  the  full  amount. 
He  must  either  have  paid  the  sum  demanded,  or  defended  the 
action.  He  does  the  latter,  by  which  he  puts  the  parties  to  prove 
their  case,  and  the  lessors  having  recovered  this  amount  of  damages 
and  costs  from  him,  he  is  entitled  to  have  them  repaid  him  by  the 
defendant.  In  Necde  v.  Wj/llie  (i),  where  the  tenant,  under  a  lease 
containing  a  covenant  to  repair,  underlet  the  premises  to  one  who 
entered  into  a  similar  covenant,  and  the  original  lessor  brought  an 
action  on  this  covenant  in  the  first  lease,  and  recovered,  it  was 
held  that  the  damages  and  costs  recovered  in  that  action,  and  also 
the  costs  of  defending  it,  might  be  recovered  as  special  damages  in 
an  action  against  the  undertenant  for  the  breach  of  his  covenant  to 
repair.  That  case  is  identical  with  the  present.  It  was  determined 
upon  the  ground  that  the  plaintiff  was  entitled  to  recover  the 
damages  and  costs  which  he  had  been  compelled  to  pay  in  con- 
sequence of  the  defendant's  breach  of  covenant.  It  may  be  said 
that  the  case  of  Penlerj  v.  Watts  (2)  has  somewhat  impaired  that 
decision;  but  the  Court  expressly  distinguished  it  from  Xcale  v. 
WyUie ;  and  Parke,  B.,  there  says,  **  If  the  circumstances  had 
been  exactly  the  same  as  they  were  in  that  case,  we  should  have 
considered  ourselves  bound  by  it,  although  we  cannot  help  thinking 
[  *254  ]  that  the  Court  on  *that  occasion  had  not  exactly  considered  the 
relation  of  the  parties,  and  the  circumstance  that  the  covenants 
were  not  in  terms  the  same.'*  In  PenUy  v.  Watts  the  covenants 
were  substantially  different ;  here  the  covenants  are  in  effect  the 
same :  and  therefore  that  case  is  no  authority  in  the  present.  The 
cases  on  breaches  of  warranty  are  applicable  to  this  case ;  because 
there  the  question  is,  what  damages  are  the  reasonable  consequence 
of  the  breach  of  the  contract  of  warranty.  In  LetvxH  v.  Pvahe  (3), 
the  plaintiff  recovered  the  costs  of  an  action  brought  against  him, 
in  consequence  of  his  having  warranted  a  horse  sold  to  him  by  the 

(1)  27   R.  E.  418  (3  B.  &  C.  533;  (3)  17  R.   R.  475  (7  Taunt   153; 
5  Dowl.  &  Ry.  442).                                     2  Marsh.  481). 

(2)  56  R.  R.  810  (7  M.  &  W.  601). 
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defendant  \i^ith  a  warranty.  Gibbs,  Gh.  J.,  there  says,  ''The  Walkeb 
plaintiff  was  induced  by  the  warranty  of  the  defendant  to  warrant  hatton. 
the  horse  to  a  purchaser ;  he  gave  notice  to  the  defendant  of  the 
action,  and  receiving  no  directions  from  the  defendant  to  give 
up  the  cause,  he  proceeded  to  defend,  and  was  cast.  Those  costs 
and  damages  are  therefore  a  part  of  the  damages  which  the 
plaintiff  has  sustained  by  reason  of  the  false  warranty  found 
against  the  defendant."  That  language  exactly  applies  to 
this  case. 

(Parke,  B.  :  If  you  look  at  the  opinions  expressed  by  the  Court 
in  Penley  v.  Watts,  you  will  find  that  that  decision  is  very  applicable 
to  this  case.) 

The  covenants  there  were  not  alike,  nor  could  the  damages  be  so ; 
here  they  are  the  same.  These  are  damages  and  costs  which  the 
plaintiff  was  compelled  to  pay  through  the  defendant's  neglect  to 
repair.  In  actions  for  breach  of  warranty,  the  plaintiff  recovers 
not  only  the  difference  between  the  value  of  the  horse  and  the  price 
given,  but  also  the  incidental  expenses,  and  the  keep  of  the  horse. 
In  Borradaile  v.  Brunton  (i),  which  was  an  action  for  breach  of 
warranty  of  a  chain  cable,  whereby  the  cable  broke  and  an  anchor 
attached  to  it  was  lost,  it  was  held  that  the  plaintiffs  might,  in 
addition  to  the  value  of  the  cable,  recover  the  value  of  the  lost 
anchor  ♦to  which  the  insuflBcient  cable  was  attached.  Therefore  [  •255  ] 
it  is  clear  that  the  damages  may  go  beyond  the  strict  line  contended 
for  on  the  other  side. 

(Parkb,  B.  :  In  Letvis  v.  Peake,  the  plaintiff  was  not  aware  at  the 
time  he  sold  the  horse  that  the  warranty  was  not  complied  with, 
and  that  was  the  ground  on  which  the  case  was  decided.  But  in 
Wrightup  v.  Chamberlain  (2),  where  the  plaintiff  had  purchased  a 
horse  of  the  defendant  with  a  warranty  of  soundness,  and  he  sold 
it  with  a  like  warranty  to  J.  S.,  and  the  horse  turning  out  to  be 
unsound,  J.  S.  brought  an  action  against  him,  which  he  defended, 
and  failed ;  the  jury  having  found  that  the  plaintiff  might,  by  a 
reasonable  examination  of  the  horse,  have  discovered  that  it  was 
unsound  at  the  time  he  sold  it  to  J.  S.,  it  was  held  that  he  was  not 
entitled  to  recover  as  special  damages  the  costs  incurred  by  him  in 
defending  the  former  action.) 

(1)  20  E.  E.  548  (8  Taunt.  535).  (2)  50  E.  E.  855  (7  Scott,  598). 
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Walker  That  was  put  entirely  upon  its  being  an  improvident  defence,  and 
Hatton.  that  the  plaintiff  could  have  found  out  the  unsoundness  by  a 
reasonable  examination.  But  here  the  plaintiff  was  misled  by  the 
defendant's  false  statement  that  he  had  not  received  notice,  and 
also  by  his  assertion  that  the  premises  did  not  require  repairs,  and 
he  was  not  liable.  The  defence  likewise  was  not  improvident,  as  it 
was  impossible  for  the  plaintiff  to  ascertain  what  was  the  amount 
that  ought  fairly  to  be  required,  and  it  being  a  claim  for  unliqui- 
dated damages,  he  could  make  no  tender,  even  if  he  had  known  the 
exact  sum.  The  only  method  by  which  he  could  ascertain  what 
he  really  ought  to  pay,  was  by  bringing  the  matter  before  a  jury  to 
determine  it. 

Kelly  and  Gunning^  in  support  of  the  rule : 

The  case  of  Neale  v.  WyUie  is  distinguishable  from  the  present 
in  several  respects.  The  covenants  are  not  set  out  there,  and  it 
[  ^256  ]  does  not  appear  that  the  plaintiff  knew  he  had  no  defence  *to  the 
action.  In  the  present  case,  the  plaintiff  well  knew  that  he  had  no 
defence,  and  it  was  his  duty  therefore  to  have  suffered  judgment 
by  default.  He  had  no  right  to  go  on,  if  he  had  no  defence,  when 
a  third  party  was  to  be  ultimately  made  chargeable  ;  and  here  it  is 
clear  he  was  aware  he  had  no  valid  defence.  Even  if  there  had 
been  a  covenant  of  indemnity,  he  would  not  have  been  justified  in 
pleading  a  plea  which  he  knew  to  be  false,  and  incurring  reckless 
and  unnecessary  expense.  At  the  time  when  Neale  v.  WyUie  was 
decided,  there  were  no  means  of  paying  money  into  Court,  and  a 
party  was,  therefore,  obliged  to  suffer  judgment  by  default,  which 
the  plaintiff  in  that  case  had  accordingly  done.  *  *  Here,  more- 
over, the  covenants  are  substantially  different,  and  the  observations 
of  Parke,  B.,  in  Penley  v.  Watts,  upon  the  points  of  difference,  are 
applicable. 

(Parke,  B. :  The  covenant  to  repair  being  general  in  both  the 
original  and  the  underlease,  they  would  be  different  in  effect;  because 
the  defendant,  being  a  sub-lessee,  is  only  bound  to  put  the  premises 
[  *267  ]  in  *the  same  condition  as  he  found  them  at  the  time  of  the  lease 
to  him.  Suppose  this  were  a  lease  of  a  new  house  for  one  hundred 
years,  and  there  were  a  general  covenant  to  repair,  and  at  the  end 
of  fifty  years  a  person  were  to  take  an  underlease,  with  a  covenant 
in  the  same  words,  the  latter  covenant  must  be  construed  with 
reference  to  the  state  of  the  premises  at  the  time.) 
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That  was  so  decided  in  Stanley  v.  Towgood  (i),  Mantz  v.  Goring  (2),  Walkkr 
and  Gutteridge  v.  Munyard  (3).  Here  there  was  an  interval  of  more  hatton. 
than  two  years  between  the  two  leases,  and  the  covenants  may 
therefore  apply  to  a  very  different  state  of  things ;  the  one  would 
refer  to  the  state  of  repair  in  1828,  and  the  other  to^that  in  1880, 
which  might  be  widely  different ;  so  that  what  would  be  a  breach 
of  covenant  in  the  one  case,  might  be  consistent  with  performance 
in  the  other.     *     *     * 

Lord  Abingbr,  C.  B.  : 

I  have  come  to  the  conclusion,  with  great  reluctance,  that  this 
rule  must  be  made  absolute.  I  do  not  think  that  the  covenant 
entered  into  by  the  defendant  extended  tathe  payment  of  the  whole 
of  these  damages,  but  only  of  that  portion  of  them  which  was 
necessarily  incurred  by  the  plaintiff.  Now  the  real  damage  he 
sustained  was  the  sum  of  68!.,  being  the  amount  recovered  by  the 
plaintiff  in  the  former  action.  The  costs  were  certainly  incurred 
by  the  present  plaintiff  *in  his  own  wrong,  for  he  could  have  put  [  •258  ] 
an  end  to  the  controversy  between  him  and  his  lessor  by  the  pay- 
ment of  that  sum  in  the  first  instance,  or  he  might  have  subsequently 
paid  it  into  Court.  If  we  held  that  any  more  damages  were  recover- 
able, there  would  be  no  limit ;  the  only  safe  rule  is,  to  confine  the 
verdict  to  those  which  were  the  necessary  result  of  the  act  complained 
of,  viz.  the  want  of  repair;  and  I  cannot  see  how  it  can  be 
contended,  that  the  costs  of  both  the  plaintiff  and  the  defendant  in 
the  former  action  were  the  natural  or  necessary  consequence  of  that 
act.  I  think  the  case  of  Neale  v.  Wyllie  is  not  law,  and  that  it  was 
decided  on  a  mistaken  principle;  and  I  think  it  is  better  that  I 
should  at  once  express  that  opinion,  than  attempt  to  make  a 
distinction  between  that  case  and  the  present,  since  making  distinc- 
tions which  have  no  solid  foundation  only  tends  to  keep  up  litigation. 
I  concur  in  the  decision  of  this  Court  in  Penley  v.  Watts,  which 
governs  the  present  case. 

Pabkb,  B.  : 

I  entirely  agree  with  my  Lord  Chief  Baron.  This  case  is  on 
all  fours  with  that  of  Penley  v.  Watts ,  which  certainly  makes  it 
extremely  difficult  to  support  the  judgment  in  Neale  v.  Wyllie. 

(1)  43  R.  E,  569  (3  Bing.  N.  C.  4;      Matitz), 

3  Scott,  313).  (3)  48  R.  R.  773  (I  Moo.  &  Eob. 

(2)  44  E.  E.  759  (4  Bing.  N.  C.  451 ;      334 ;  7  C.  &  P.  129). 
5.    C.  6  Scott,   277,  nam.   Young  v. 
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Walkeb  Although  the  covenants  contained  in  the  sub-lease  are,  with  the 
Hatton.  exception  of  that  relating  to  painting,  the  same  in  language  with 
those  contained  in  the  original  lease,  yet  they  are  different  in 
substance;  the  periods  at  which  the  leases  were  granted  being 
different.  It  is  now  perfectly  well  settled,  that  a  general  covenant 
to  repair  must  be  construed  to  have  reference  to  the  condition  of 
the  premises  at  the  time  when  the  covenant  begins  to  operate ; 
and  as  the  one  lease  was  granted  in  1828,  and  the  other  in  1830, 
allowing  an  interval  of  two  years,  it  is  clear  that  the  covenants 
would  not  have  the  same  effect,  but  would  vary  substantially  in 
their  operation.  With  this  explanation,  there  is  no  distinction 
[  •^oQ  ]  between  this  case  and  Penley  v.  Watts.  Then  these  costs  *were 
unnecessarily  incurred :  if  the  plaintiff  had  paid  the  amount  of  the 
dilapidations  into  Court,  they  would  have  been  spared. 

GURNBY,  B. : 

I  entirely  concur  with  the  rest  of  the  Court.  The  plaintiff  may 
have  been  extremely  ill-used ;  but  I  think  he  has  no  remedy. 

BoLFE,  B. : 

I  think  it  would  be  very  wrong  for  the  Court  to  strain  the  meaning 
of  covenants  to  that  which  may  be  thought  reasonable,  where  the 
parties  will  not  take  the  trouble  to  frame  them  in  language  by 
which  their  meaning  can  clearly  be  ascertained.  We  should  be 
driven  to  great  embarrassment,  if  we  sought  to  supply  what  we 
considered  as  reasonably  coming  within  the  intention  of  the  language 
used  by  them. 

Lord  Abinobr,  C.  B.  : 

I  wish  to  add,  that  I  am  by  no  means  clear  that,  even  if  this  had 
been  a  covenant  to  indemnify,  these  costs  would  have  been  recover- 
able, as  that  would  only  extend  to  costs  necessarily  incurred. 

Rule  absolute. 

1842.  WAEWICK  V.  C.  EICHAEDSON  (1). 

JunelS.  ^^^  Meeson  &  Welflby,  284—296 ;  S.  C.  11  L.  J.  Ex.  351.) 

^^MeoM^  A  testator  devised  his  real  and  personal  estate  to  D.  and  R.,  upon  trust 

'  to  sell,  and  to  invest  the  sum  of  10,000^,  arising  therefrom,  in  the  public 

'-        ^  funds  or  real  securities,  for  the  benefit  of  certain  persons  mentioned  in  the 

will.    The  money  was  not  so  invested,  but  with  D.'s  consent  was  received 

by  B.,  and  used  by  him  in  his  private  trade;  and  E.  gave  to  D.  a  bond, 

(1)  Cited  in  TayUr  v.  Chichester,  Ac,  By.  Co.  (1867)  L.  B,  2  Ex.  390  (revd. 
L.  B.  4  H.  L.  628).— A.  C. 
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conditioned  to  keep  him  harmless  and  indemnified  against  all  actions,  suits^      Warwick 
proceedings,  claims,  demands,  loss,  costs,  charges,  damages,  and  expenses,  r- 

on  account  of  the  said  sum  of  10,000^.,  or  by  reason  of  B.*8  being  permitted   Richabdbok. 
to  hold  the  same  :  Held,  that  this  bond  was  valid  in  law. 

The  legatees  having  filed  a  bill  in  Chancery  against  the  trustees  and  their 
representatives,  claiming  payment  of  the  10, (MX)^  and  interest,  obtained  a 
decree  whereby  it  was  declared  that  D.  and  £.  were  jointly  and  severally 
liable  to  pay  that  sum :  and  the  legatees  carried  in  a  claim  against  D.'s 
estate  for  that  amount,  but  no  money  was  received  therefrom :  Held,  that 
the  representatives  of  D.  were  entitled  to  recover  from  B.,  in  an  action  on 
the  bond,  the  whole  amount  of  10,000^.  and  interest,  and  that  their  claim 
was  not  limited  to  the  amount  of  costs  actually  incurred  and  paid  by  them 
in  the  Chancery  suit. 

The  following  case  was  sent  by  the  Masteb  of  the  Bolls  for  the 
opinion  of  this  Court : 

John  Pollard,  by  his  will,  dated  the  10th  of  March,  1810,  devised  [  285  ] 
his  real  and  personal  estate  to  the  use  of  Balph  Day  and  John 
Dingely  Richardson,  their  heirs,  executors,  &c.,  upon  trust  to  sell 
the  same,  and  from  the  monies  arising  therefrom,  that  they  should 
stand  possessed  of  the  sum  of  10,000Z.,  and  invest  the  same  in  the 
purchase  of  stock  in  the  public  funds,  or  in  real  securities,  upon 
trust  to  pay  the  annual  proceeds  thereof  to  Susan  Cooper  and 
Joseph  Yates  Cooper,  her  husband,  for  their  respective  lives,  and 
after  their  deaths,  to  their  children.  By  a  codicil,  J.  Y.  Cooper  was 
appointed  an  executor  jointly  with  B.  Day  and  J.  D.  Bichardson. 
The  testator  J.  Pollard  died  in  1817,  and  in  the  same  year  J.  D. 
Bichardson  and  B.  Day  alone  proved  the  will,  and  acted  under  the 
same.  They  did  not  invest  the  sum  of  10,000Z.  in  the  purchase  of 
stock  in  the  public  funds,  or  in  real  securities,  but  the  whole  was, 
with  the  consent  of  B.  Day,  received  by  J.  D.  Bichardson,  and  used 
by  him  in  his  private  trade.  In  1818  Cooper  and  Bichardson  gave 
to  Balph  Day  a  joint  and  several  bond.  In  this  bond  it  was  recited, 
that  J.  Y.  Cooper  and  Susan  his  wife,  and  Bichardson,  had  requested 
Day  to  permit  Bichardson  to  employ  the  sum  of  10,000Z.  in  his 
trade,  according  to  an  arrangement  made  between  them ;  and  that 
Day  had  consented  thereto,  on  being  indemnified  in  respect  of  such 
sum,  and  that  such  sum  had  been  accordingly  taken  by  and  was 
then  in  the  hands  of  Bichardson.  The  condition  was,  that  if 
Cooper  and  Bichardson,  or  either  of  them,  their  heirs,  executors,  &c., 
*'  should  at  all  times  thereafter  save,  defend,  keep  harmless  and 
indemnified  the  said  B.  Day,  his  heirs,  executors,  &c.,  against  all 
manner  of  actions,  suits,  causes  of  action  and  suit,  proceedings, 
claims,  demands,  loss,  costs,  charges,  damages  and  expenses  what- 
soever, which  should  be  brought,  commenced,  prosecuted,  or  made 
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Warwick  against  them,  or  which  they  should  bear,  pay,  suffer,  sustain,  expend, 
Richardson,  or  be  put  to,  on  account  of  the  said  sum  of  10,000/.,  or  by  reason 
[  *286  J  of  *Bichardson  being  permitted  to  hold  the  same,  then  the  obli- 
gation should  be  void,  otherwise  to  remain  in  full  force  and  virtue.'' 
Day  died  in  1818,  having  appointed  T.  Seddon  his  executor.  Cooper 
died  in  1838,  leaving  his  wife  and  three  children  him  surviving, 
tlichardson  died  in  1888,  and  administration  of  his  estate  was 
granted  to  the  present  defendant.  The  sum  of  10,0002.  was  never 
invested,  and  remained  due  and  unaccounted  for  by  Bichardson  at 
the  time  of  his  death.  In  1888,  two  of  the  children  of  Cooper  filed 
a  bill  in  Chancery  against  Christopher  Richardson  and  T.  Seddon 
and  others,  claiming  payment  of  the  sum  of  10,000/.,  with  interest, 
and  a  decree  was  obtained  in  1886,  whereby  it  was  declared  that. 
J.  R.  Richardson  and  R.  Day  became  jointly  and  severally  liable  to 
pay  that  sum.  The  plaintiffs  in  that  suit  have  carried  in,  against 
the  estate  of  Day,  a  claim  to  the  sum  of  10,000/.  and  interest.  No 
payment  has  been  made  out  of  the  estate  of  R.  Day,  on  account  of 
the  sum  of  10,000/. 

It  is  admitted  that  Seddon  has  been  put  to  costs  in  the  suit  of 
Cooper  V.  Richardson,  and  paid  10/.  on  account  of  such  costs,  out  of 
the  assets  of  Day.  Seddon  claims  to  be  a  creditor  to  the  estate  of 
Richardson,  under  the  bond  of  1818. 

The  question  for  the  opinion  of  the  Court  is,  whether  Seddon,  as  the 
surviving  executor  of  R.  Day,  is  entitled  to  recover  any  and  what  sum 
of  money  under  and  by  virtue  of  the  said  bond,  from  the  personal 
representative  of  J.  D.  Richardson,  to  be  paid  out  of  his  assets. 

The  point  to  be  contended  for  by  T.  Seddon  was,  that  he  was 
entitled,  as  executor  of  Day,  to  recover  under  the  bond,  from  the 
personal  estate  of  J.  D.  Richardson,  the  sum  of  10,000/.,  with 
interest  from  the  day  of  his  death. 

The  defendant's  points  were,  first,  that  the  bond  was  void  in  law, 

and  that  Seddon  was  not  entitled  to  recover  anything  from  the 

[  •287  ]       representative  of  Richardson.     Secondly,  *that  Seddon,  if  entitled 

to  recover  anything,  could  only  recover  the  sum  of  10/.,  paid  by  him 

out  of  the  assets  of  Day  for  costs  in  the  suit. 

The  case  was  argued  on  the  30th  of  May,  by 

W*  H.  Watson,  for  the  plaintiff : 
The  plaintiff  is  entitled  to  recover  the  whole  sum  of  10,OOM. 
upon  this  bond.     This  was  a  case  where  a  sum  of  10,000/.  was 
appropriated  to  meet  a  specific  legacy,  but  was  lent  to  or  retained 


VOL.  Lxii.]      1842.    EX,     10  MEE.  &  W.  287—288.  611 

by  the  executor  Bichardson,  and  used  by  him  in  his  trade,  with  the     Warwick 

assent  of  his  co-executor,  instead  of  being  invested  in  real  securities,   ricbaedsok. 

pursuant  to  the  trusts  of  the  will.     There  was  no  person  to  invest 

it  in  real  securities,  except  Richardson  or  Cooper,  and  Day,  the 

obligors  and  obligee  of  this  bond,  which  seems  to  have  been  given 

for  the  express  purpose  of  giving  a  right  of  action  at  law.     It  is  said 

the  bond  is  void,  because  this  application  of  the  money  was  a 

breach  of  trust.     But  the  obligor  cannot  come  into  Court  to  say 

that.     This  is  no  question  of  public  policy,  but  altogether  a  matter 

of  private  interest.     There  is  nothing  in  the  common  or  statute  law 

to  render  such  a  bond  void.     Then,  as  to  the  amount  to  be  recovered, 

it  is  clear  that  at  law  the  judgment  would  be  for  the  whole  penalty. 

It  will  be  said  that  the  plaintiff  can  only  recover  the  actual  damages 

sustained  and  paid ;  even  if  that  be  so,  yet  the  judgment  must  be 

to  recover  20,000Z.,  and  to  levy  only  101. :  Wilde  v.  Clarkson  (i), 

Juddv.  Evans  (2).     But  it  is  to  be  observed,  that  here  the  condition 

is ''  to  save,  defend,  keep  harmless  and  indemnified  the  said  B.  Day, 

his  heirs,  executors,  &c.,  against  all  manner  of  actions,  suits,  causes 

of  action  and  suit,  proceedings,  claims,  demands,  loss,  costs,  charges, 

damages,  and  expenses  whatsoever,  which  should  be  brought,  &c., 

or  made  against  them,  or  which  they  should  bear,  &c.,  on  account 

of  the  said  sum  of  10,000Z.,  or  by  reason  of  Richardson  *being  per-      [  •288  ] 

mitted  to  hold  the  same."     It  is  not  necessary,  therefore,  in  order 

to  constitute  a  breach  of  the  condition,  that  a  suit  should  have 

been  commenced :  the  obligors  are  to  interpose  and  save  the  parties 

harmless  against  every  claim  and  demand  whatsoever.     The  words 

of  the  condition  have  a  different  and  stronger  meaning  than  merely 

to  indemnify  against  damages   actually  sustained.     The  parties 

clearly  intended  present  payment,  on  demand,  of  the  whole  10,000Z., 

in  order  to  its  being  invested  pursuant  to  the  will.     In  Com.  Dig. 

Condition  (I.),  it  is  laid  down  that  **  a  condition  to  indemnify 

against  A.  is  broken  by  his  threatening  to  beat  the  obligee,  by 

reason  of  which  he  dares  not  go  about  his  business."     There  no 

damage  whatever  is  incurred,  but  merely  an  apprehension  of  injury. 

So,  "  If  a  condition  be  to  save  harmless  from  an  obligation  in  which 

he  is  bound  to  A.,  the  obligor  ought  to  discharge  it  by  release  or 

otherwise.     So,  if  it  be  to  save  harmless  from  all  suits  and  demands 

concerning  that  obligation."     **  So,  if  the  obligation  be  forfeited, 

whereby  he  is  liable  to  be  sued  :  a  fortiori  if  he  be  sued,  although 

the  obligation  be  satisfied  before  execution." 

(1)  3  E.  E.  178  (6  T.  E.  303).  (2)  6  T.  E.  399. 

89—2 
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Warwick         (Alderson,  B.  :  To  restore  a  party  to  his  !ormer  state,  after 
RICHABD60N.  Suffering  him  to  receive  harm,  is  not  to  save  him  harmless. 

BoLFB,  B. :  Does  not  the  argument  seem  to  go  to  this,  that 
eo  instanti  that  the  bond  was  executed,  the  obligors  were  liable  ?) 

No ;  but  as  soon  as  a  demand  was  made  for  the  investment  of  the 
money  by  the  representatives  of  the  obligee.  Abbots  v.  Johnson  (i), 
Broughton's  case  (2),  Barkly  v.  Kempstow  (3)  are  all  authorities  to 
show  that  the  danger  of  being  sued  is  a  danmification,  and  a  breach 
of  the  condition  of  such  a  bond  as  this,  without  actual  suit  or  pay- 
ment. It  may  be  said,  that  Cooper,  or  the  executors  of  Bichardson, 
may  pay  the  rest  of  the  10,000Z.  to  the  parties  entitled  under  the 
[  '289  ]  will ;  but  it  was,  by  the  terms  of  the  bond,  to  be  paid  to  *Day,  that 
he  and  Bichardson  conjointly  might  invest  it  in  real  security.  The 
statute  8  &  9  Will.  III.  c.  11,  s.  8,  will  not  affect  this  case ;  because, 
on  the  suit  being  instituted  against  Day's  executor,  there  was  an 
entire  breach  of  the  condition,  and  the  whole  damages  were  recover- 
able then  or  not  at  all.  The  statute  applies  only  where  there  is  a 
succession  of  breaches.  [He  cited  Lethbridge  v.  MyiUm  (4),  Carr  v. 
Roberts  (5),  and  Lamb  v.  Vice  (e).] 

[  290  J  (Aldbrson,  B.,  referred  to  Penley  v.  Watts  (7).) 

Day  would  be  bound,  in  order  to  save  himself  from  all  harm,  to 
invest  the  10,000Z.  and  pay  the  costs  :  then  he  who  undertakes  to 
save  him  from  all  harm  must  enable  him  to  do  that. 

Jk  L.  Adolphvs,  contra  : 

First,  this  bond  is  void,  the  condition  of  it  being  against  law, 
because  in  fraud  of  the  trust  under  which  the  parties  to  it  were 
acting.     *    *    Even  where  trustees  are  empowered  to  lend  money 

on  personal  security,  one  of  them  cannot  be  a  borrower :  v. 

Walker  (s),  Biice  v.  Stokes  {9).  This  bond  was  given  expressly 
that  Day  might  not  perform  the  duty  imposed  upon  him  by  the 
will,  and  is  therefore  void. 

(Alderson,  B.  :  You  are  making  a  court  of  law  the  judge  of  a 
matter  which  is  for  the  cognizance  of  a  court  of  equity.    How  can 

(1)  3  BuLstr.  233.  2  Nev.  &  M.  42). 

(2)  6  Eep.  24.  (6)  55  R.  R  694  (6  M.  &  W.  467). 

(3)  Cro.  Eliz.  123.  (7)  56  B.  E.  810  (7  M.  &  W.  tiOl). 

(4)  2  B.  &  Ad.  772.  (8)  5  Bubs.  7. 

(5)  39  B.  B.  405  (5  B.  &  Ad.  78;          (9)  8  B.  B.  164  (U  Yes.  319). 
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we  tell  that  a  court  of  equity  would  hold  it  a  breach  of  trust?     Wabwtok 
What  violation  is  there  of  the  common  *or  statute  law  ?)  Richardson. 

r  *29i  1 
The  Court  will  not  refuse  to  take  notice  of  plain  points  of  equity. 

Courts  of  law  take  notice  of  trusts  for  some  purposes.    At  all  events, 

the  Court  will  take  cognizance  of  what  these  parties  were  bound  to 

do  as  executors.     In  Shep.  Touch.  871,  it  is  said,  "  When  the  thing 

enjoined  or  restrained,  to  be  or  not  to  be  done  by  the  condition,  is 

such  a  thing  in  its  own  nature  as  that  the  commission  or  omission 

thereof  is  malum  in  ae,  then  not  only  the  condition,  but  the  whole 

obligation  also,  is  void  ab  initio.'*     And  in  another  place,  {Id.  132), 

*'  If  the  matter  of  the  condition  tend  to  provoke  or  further  the 

doing  of  some  unlawful  act,  or  to  restrain  or  forbid  a  man  the  doing 

of  his  duty,  the  condition  for  the  most  part  is  void."     A  similar 

rule  is  laid  down  by  Parker,  Ch.  J.,  in  Mitchel  v.  Reynolds  (i). 

The  performance  of  this  trust  was  a  duty  within  the  meaning  of 

those  authorities,  and  the  bond  was  void  for  the  violation  of  it.    In 

the  case  of  bonds  to  provide  a  settlement  on  the  separation  of 

husband  and  wife,  no  public  policy  intervenes,  and  yet  they  are 

void.     So  in  the  case  of  a  security  to  one  creditor  for  a  greater 

proportion  than  his  share  of  a  composition,  which  is  also  void  : 

Cockshott  V.  Bennett  (2). 

(Alderson,  B.  :  There  it  is  in  the  nature  of  a  distinct  fraud.) 

So  is  this  transaction,  in  the  sense  in  which  the  word  is  there  used. 
It  is  a  collusion  between  two  parties,  to  break  their  faith  towards 
the  persons  for  whose  benefit  they  have  undertaken  the  office  of 
trustees.  It  is  not  a  fraud  in  the  sense  of  deceit,  but  a  fraud  in 
law,  as  being  a  private  agreement  tending  to  a  breach  of  their 
fiduciary  duty.  That  duty  is,  to  take  immediate  steps  to  have  the 
fund  invested  :  Jacknian  v.  Mitchell  (3).  In  Waldo  v.  Martin  (4),  an 
agreement  was  held  void  merely  as  being  wrongful  against  a  third 
party.  There  are  many  authorities  to  show  that  a  party  cannot 
recover  against  another  upon  an  indemnity  against  the  *con-  [  *292  ] 
sequences  of  their  jointly  doing  an  unlawful  act,  although  it  do  not 
amount  to  a  criminal  oflfence :  Sliackell  v.  Rosier  (5),  Colburn  v. 
Patmore  (6),  Merryweather  v.  Nixan  (7),  Prole  v.  Wiggins  (8). 

(1)  IP.  Wmfl.  181.  3  Scott,  59). 

(2)  1  B.  R.  617  (2  T.  R,  763).  (6)  40  R,  R.  493  (1  Cr.  M.  &  R.  83). 

(3)  9  R.  R,  229  (13  Vea.  581).  (7)  16  R.  R.  810  (8  T.  R.  186). 

(4)  28  R.  R.  289   (4  B.  &  C.  319;  (8)  43  R.  R.  621  (3  Bing.  N.C.  230; 
6  Dowl.  &  Ry.  364).  3  Scott,  607). 

(5)  42  R.  R.  666  (2  Bing.  N.  C.  634; 
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Warwick  The  second  question  is,  what  sum  the  plaintiff  is  entitled  to 
RicHABDeoN.  recover  against  the  estate  of  Eichardson,  supposing  the  bond  valid. 
That  ought  to  be  confined  to  the  lOi.,  the  amount  of  the  actual 
damage.  *  *  The  cases  cited  on  the  other  side  are  distinguish- 
able. Brought&ii's  case  was  the  case  of  a  counter-bond,  which  was 
clearly  forfeited.  Abbots  v.  Johnson  is  a  like  case.  The  authorities 
cited  from  Com.  Dig.  are  not  disputed  ;  nor  is  it  denied  that  here 
there  has  been  a  forfeiture  of  the  bond  to  some  extent.  But  it  is 
not  clear  that  Day's  estate  will  pay,  or  be  in  danger  of  paying, 
anything  beyond  the  lOZ. ;  all  may  be  paid  from  Richardson's 
estate.  Day's  executor  is  fully  indemnified,  if  the  10,OOOZ.  be 
forthcoming,  and  his  costs  are  paid.  Lethbridge  v.  Mytton  was 
the  case  of  an  absolute  covenant  to  invest  a  certain  sum  of  money 
in  the  year. 

(Alderson,  B.  :  Here  the  decree  makes  Seddon  liable  to  invest 
the  10,000/.) 

[  ♦293  ]      It  is  merely  declaratory  on  that  point,  for  the  instruction  ♦of  the 
Master. 

(Alderson,  B.  :  He  is  charged  with  a  debt  of  10,000/.;  how  do 
you  save  him  harmless  but  by  paying  that  debt  ?) 

The  possibility  that  he  may  have  to  pay  it  is  not  a  damage.  It  is 
for  the  plaintiff  to  show  the  amount  of  damage.  In  Carr  v.  Roberts, 
the  party  undertook  not  merely  to  indemnify,  but  to  pay.  The 
distinction  between  a  contract  to  pay  and  indemnify,  and  to 
indemnify  merely,  is  shown  in  Penny  v.  Foy  (i),  and  CoUinge  v- 
Heyivood  (2).  He  cited  also  Sparks  v.  Martindale  (3),  and  Young  v. 
Taylor  (4). 

Watson  was  heard  in  reply. 

Cur.  adv.  vxdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  : 

In  this  case  we  shall  certify  our  opinion  to  the  Master  of  the 
Rolls,  that  Thomas  Seddon,  as  surviving  executor  of  Ralph  Day, 

(1)  8  B.  &  C.  11.  (3)  8  East,  593. 

(2)  48  R  R.  616  (9  Ad.  &  El.  633 ;  (4)  8  Taunt.  315. 
1  P.  &  D.  502). 
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is  entitled,  under  the  bond  executed  by  John  Dingley  Richardson,     Wabwiok 
to  prove  for  the  full  sum  of  10,000Z.,  together  with  interest,  and  richardso>'. 
the  costs  which  he  has  incurred  in  the  Chancery  suit  in  which 
the  decree  has  been  made. 

We  propose  now  to  assign  shortly  our  reasons  for  so  doing. 

The  bond  in  question  is  dated  the  28th  of  May,  1818,  and  by  it 
Joseph  Yates  Cooper  and  John  Dingley  Richardson,  and  their  repre- 
sentatives, became  bound  in  the  penal  sum  of  20,000Z.  to  Ralph 
Day  and  his  representatives.  The  condition  of  the  bond,  after 
reciting  the  will  of  John  Pollard,  by  which,  among  other  bequests, 
he  left  to  Ralph  Day  and  John  Dingley  Richardson  10,000Z., 
in  trust  for  his  the  testator's  daughter,  Mrs.  Cooper,  and  her 
children,  ^proceeded  to  state,  that  that  sum  had  been  accordingly  f  *294  ] 
raised,  and  was  in  the  hands  of  John  Dingley  Richardson;  that 
Mr.  and  Mrs.  Cooper  had  agreed  with  John  Dingley  Richardson 
that  he  should  hold  and  employ  it  in  his  business,  and  that  Ralph 
Day,  the  co-trustee,  had  consented  thereto,  on  being  indemnified. 
And  then  it  was  provided,  that  if  they,  Mr.  Cooper  and  John 
Dingley  Richardson,  and  their  representatives,  should  from  time  to 
time  and  at  all  times  thereafter  well  and  truly  save,  defend,  keep 
harmless  and  indemnified  the  said  Ralph  Day,  his  heirs,  &c.,  from 
all  actions,  suits,  causes  of  action  and  suit,  proceedings,  claims, 
demands,  loss,  costs,  charges,  and  expenses  whatsoever,  which 
might  arise  for  or  by  reason  of  the  said  legacy  of  10,000/.,  or  any 
part  thereof,  or  the  interest  thereof,  or  by  reason  of  John  Dingley 
Richardson  being  permitted  to  hold  the  same,  the  obligation  should 
be  void. 

In  consequence  of  this  legacy  having  been  thus  dealt  with  by  the 
two  trustees,  the  children  of  Mr.  and  Mrs.  Cooper  filed  their  bill 
against  the  representatives  of  the  trustees,  (who  are  both  dead),  and 
in  the  decree  in  that  suit  a  declaration  has  been  made  that  the 
trustees  are  jointly  and  severally  liable  to  make  good  the  legacy, 
with  interest  at  the  rate  of  4  per  cent.  A  charge  has  been  since 
carried  in  against  the  estate  of  Ralph  Day,  but  no  sum  has  as  yet 
been  paid  out  of  his  funds.  The  case  however  states,  that  the 
representative  of  Ralph  Day  has  incurred  costs  in  the  course  of  that 
suit. 

The  question  now  is,  whether  he  has  a  claim  against  the  estate 
of  Richardson  under  this  bond ;  and  if  so,  to  what  amount. 

Two  points  were  made  in  the  argument — First,  it  was  contended 
that  the  bond  was  void,  as  being  a  bond  of  indemnity  against  a 
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Wabwiok     breach  of  trust,  and  that  the  case  therefore  fell  within  the  rale,  that 
BicHARDsoN.  it  is  illegal  to  indemnify  a  party  for  doing  a  wrong. 

[  '^^^  ]  But  we  think  that  objection   is  not   well   founded.     All  tha; 

appears  on  the  face  of  this  case  is,  that  Richardson  was  to  be 
allowed  to  hold  the  money,  upon  giving  this  bond  of  indemnity. 
It  is  true  that,  for  certain  reasons  peculiar  to  a  court  of  equity,  the 
estate  of  a  trustee,  who  suffers  trust-money  so  to  remain,  is  held  to 
be  liable  to  make  good  any  eventual  loss :  but  that  is  all.  There 
is  nothing  to  show  us,  sitting  in  a  court  of  law,  that  there  is 
anything  necessarily  illegal  or  wrong  in  the  conduct  of  a  trustee 
who  has  been  a  party  to  such  an  arrangement.  Indeed,  many 
cases  might  easily  be  put,  which  would  exonerate  him  from  blame 
altogether.  The  whole  circumstances  of  the  case  must  be  looked 
at  in  a  court  of  equity,  before  any  opinion  can  properly  be  formed 
on  the  subject ;  and  we  have  no  means  of  judging  of  them.  This 
objection  therefore  fails,  and  the  question  is  reduced  to  the 
consideration  of  the  proper  amount  of  damages. 

Now,  as  to  thi^  point,  the  case  may  be  shortly  thus  stated :  A. 
has  agreed  to  save  harmless  his  co-trustee,  B.,  from  any  claim 
which  may  arise  out  of  B.'s  permitting  him  to  hold  and  use  a 
legacy  of  10,000L,  instead  of  investing  it  in  a  particular  way,  as  they 
were  directed  to  do  by  the  will  under  which  they  became  trustees. 
In  consequence  of  this,  a  claim  is  afterwards  made  by  the  cestuis 
que  trust  against  him,  the  result  of  which  is,  that  B.  is  ordered  to 
invest  10,000Z.,  with  interest  at  4  per  cent.,  and  is  forced  to  incur 
costs  in  the  discussion  of  that  suit.  Now,  what  ought  A.  to  have 
done,  in  order  to  save  B.  harmless  from  this  claim  ?  Manifestly 
he  ought  to  have  invested  10,000Z. ;  and  not  having  done  so,  ought 
now  to  pay  that  sum  to  B.,  and  also  to  repay  those  costs  and  that 
interest  which  B.  is  now  obliged  to  pay.  We  think,  therefore,  that 
this  is  the  proper  amount  of  the  damages  to  which  A.  is  liable 
under  the  bond.  For  this  will  indemnify  B.  against  the  payments 
[  •296  ]  to  which  he  has  been  rendered  liable  in  consequence  *of  A.  not 
having  saved  him  harmless,  by  investing  the  sum  of  10,000i.  as  he 
ought  to  have  done. 

The  cases  cited  in  argument  are  all  distinguishable  from  the 
present.  The  breach  of  the  bond,  in  them,  consisted  in  not 
indemnifying  against  a  payment,  and  none  therefore  took  place  till 
a  payment  was  made,  and  the  amount  depended  upon  and  was 
measured  by  the  amount  of  such  payment  alone.  Here,  the  breach 
of  the   bond   is   not   saving  Ralph   Day   and   his  representative 
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harmless    against  the  claim  of  the    children  of  Mr.  and  Mrs.     Warwick 
Cooper,  and  the  proper   amount  of  damages   is   therefore   that  richardsok. 
amomit  to  which  the  making  of  the  claim  subjects  him,  which  is 
here  the  sum  to  be  invested,  and  the  actual  loss  which  has  been 
subsequently  added  to  that  sum,  in   consequence  of  the   claim 
having  been  enforced  by  law  upon  the  party  to  be  indemnified. 
These  are  the  reasons  upon  which  our  certificate  is  founded. 

A  certificate  was  sent  accordingly. 


DALY  V.    THOMPSON,   Secrbtary,   &c.,    of  the  Anti-       i^^^. 

'  '  '  April  26. 

Dry-Eot  Company.  — 

Exch,  of 
(10  Meeson  &  Welsby,  309—320.)  puom. 

Case  against  the  Secretary  of  the  Anti-Dry-Bot  Company,  for  not  making  [  3^9  ] 
out  and  delivering  to  the  plaintiff  a  certificate  in  respect  of  each  of  20  shares 
purchased  by  him.  The  Act,  6  Will.  IV.  c.  xxvi.,  provides  that  the  capital 
shall  be  250,000/.,  and  that  the  number  of  shares  shall  be  limited  to  10,000; 
and  the  16th  section  enacts,  that  the  Company  shall  keep  a  book,  and  cause 
to  be  entered  therein  the  name  and  designation  of  every  person  subscribing 
for  shares  in  the  undertaking,  and  of  every  person  entitled  to  any  shares 
therein,  making  a  separate  entry  of  each  share  in  numerical  order;  and 
that  after  the  making  of  such  entry  a  certificate  shall  be  made  out  in 
respect  of  every  share,  specifying  the  number  of  such  share  and  the  name 
of  the  proprietor  thereof,  and  such  certificate  shaU  be  delivered  to  the  pro- 
prietor upon  demand.  And  the  twentieth  section  provides  that  it  shall  be 
lawful  for  the  proprietor  of  every  share  to  sell  and  transfer  the  same  by 
writing  duly  stamped,  which  transfer  shall  be  exhibited  to  the  Company,  or 
their  secretary,  to  be  filed  and  registered  in  the  manner  prescribed  by  the 
Act.  At  the  trial,  the  plaintiff  produced  in  evidence  twenty  scrip  certi- 
ficates payable  to  bearer,  signed  by  three  of  the  directors,  and  countersigned 
by  one  T.,  who  had  been  secretary  to  the  Company.  It  appeared  that  T. 
had  fraudulently  re-issued  a  number  of  the  shares,  and  this  having  become 
known,  the  shares,  at  the  time  the  plaintiff  purchased,  were  at  a  low 
discount.  Notices  had  been  given  by  the  Company  in  the  public  papers  of 
the  fraud  which  had  been  practised,  and  the  broker  who  negotiated  the  sale 
of  the  shares  to  the  plaintiff  knew  of  that  fraud  at  the  time.  It  appeared 
that  at  the  time  the  scrip  certificates  were  brought  by  the  plaintiff  to  be 
registered,  the  whole  number  of  10,000  shares  had  been  already  entered  in 
the  register,  pursuant  to  the  Act.  It  was  thereupon  objected  that  the 
register  being  full,  and  the  defendante  having  no  power  to  add  to  the 
number  of  shares,  the  action  in  this  form  would  not  lie ;  and  the  learned 
Judge  being  of  that  opinion,  nonsuited  the  plaintiff :  Held,  that  the  nonsuit 
could  not  be  supported ;  because  the  register  might  have  been  improperly 
filled,  in  which  case  the  Company  would  be  teking  advantage  of  their  own 
wrong. 

SembU,  that  it  was  not  sufficient  for  the  plaintiff  merely  to  produce  scrip 
certificates  payable  to  bearer,  which  he  had  required  to  be  registered,  but 
that  he  ought  to  have  shown  his  title  to  have  those  shares  registered,  and  to 
have  deduced  a  good  title  from  the  original  subscriber  and  his  assignees. 

It  was  also  objected  at  the  trial,  that  the  plaintiff  was  not  the  bcmd  fide 
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Daly  holder  of  these  shares,  inasmuch  as  he  had  purchased  them  after  notice  that 

p»  many  shares  were  fabricated  by  a  person  who  waH  himself  a  director  and 

1 HOMPBOK.  secretary  of  the  Company  for  a  time,  and  that  it  might  be  that  the  plaintiff 

had  acquired  his  title  through  some  of  those  false  certificates ;  and  it  wasi 
proved  that  the  plaintiff  had  given  a  less  price  than  the  ordinary  one ;  but 
eembhy  that  that  would  not  deprive  him  of  the  title  he  had  by  the  transfer, 
unless  it  were  shown  that  he  was  not  the  bond  fide  owner. 

Case.  The  declaration  stated  that  theretofore,  to  wit,  on  the 
27th  December,  1888,  the  plainti£f  became  and  was,  and  still  is, 
entitled  to  divers,  to  wit,  twenty  shares  in  the  undertaking  men- 
tioned in  an  Act  of  Parliament,  passed  in  the  sixth  year  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  ''  An 
Act  to  enable  John  Howard  Eyan  to  assign  to  a  Company  certain 
Letters  Patent,"  that  is  to  say,  twenty  shares  in  the  capital  or 
joint-stock  of  the  said  Company  :  that  the  said  Company  had  pro- 
vided certain  books  for  entering  therein  the  names  and  designations 
[  *3io  ]  of  the  ^several  persons  or  parties  who  had  subscribed  for  any  share 
or  shares  in  the  said  undertaking,  and  of  every  person  entitled  to 
any  share  or  shares  therein,  according  to  the  provisions  of  the  said 
Act ;  of  all  which  premises  the  said  Company  theretofore,  and 
before  the  commencement  of  the  suit,  and  before  the  committing 
of  the  grievances  thereinafter  mentioned,  to  wit,  on  the  day  and 
year  aforesaid,  had  notice.  And  the  plainti£f  avers,  that  before  and 
at  the  times  of  committing  the  grievances  thereinafter  mentioned, 
being  so  as  aforesaid  entitled  to  the  said  shares  in  the  said  under- 
taking, he  was  entitled,  under  and  by  virtue  of  the  said  Act  of 
Parliament,  and  according  to  the  tenor  and  effect,  true  intent  and 
meaning  thereof,  to  have  his  name  and  designation,  and  each  of 
the  before- mentioned  shares  to  which  he  was  so  entitled  as  afore- 
said, entered  by  the  said  Company  in  the  books  of  the  said 
Company,  and  also  to  have  made  out  by  the  said  Company  a 
certificate  in  respect  of  each  of  such  shares,  specifying  therein  the 
proper  number  of  the  said  plaintiff  as  proprietor  thereof,  and  to 
have  such  certificate  delivered  to  him  the  said  plaintiff  on  demand. 
That  theretofore,  and  after  he  became  entitled  to  the  said  shares  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
dOth  May,  1889,  he  the  plaintiff  did  request  the  said  Company  to 
cause  to  be  entered  in  the  said  books  of  the  said  Company  the 
name  and  designation  of  the  plaintiff  as  the  person  entitled  to  the 
said  shares,  making  a  separate  entry  of  each  of  such  shares,  and 
that  a  certificate  in  respect  of  each  of  the  said  shares  should  be 
made  out  by  the  said  Company,  and  did  then  demand  of  the  said 
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Company  that  such  certificate  should  be  delivered  to  the  plainti£f        Daly 

as  proprietor  of  the  said  shares,  pursuant  to  the  provisions  of  the    Thompson. 

said  Act  of  Parliament ;  and  although  a  reasonable  time  for  making 

such  entry  in  the  said  books,  and  for  making  out  and  delivering 

such  certificates,  hath  long  since  elapsed,  yet  the  said  Company, 

well  knowing  the  premises,  and  contriving  and  intending  *to  injure       [  *3ii  ] 

the  plaintiff  in  this  behalf,  in  utter  disregard  of  the  said  Act  of 

Parliament  and  of  their  duty  in  that  behalf,  have  hitherto  wholly 

neglected  and  refused,  and  still  do  neglect  and  refuse,  to  cause  to 

be  entered  in  any  of  the  said  books  of  the  said  Company  the  name 

and  designation  of  the  said  plaintiff  as  the  person  entitled  to  the 

said  shares,  or  any  or  either  of  them ;  and  although  often  requested 

so  to  do,  have  hitherto  wholly  neglected  and  refused,  and  still  do 

neglect  and  refuse,  to  make  out  a  certificate  in  respect  of  each  of 

the  said  shares,  or  any  or  either  of  them,  and  to  deliver  the  same 

to   the   plaintiff   as  proprietor  thereof,  whereby  the   plaintiff  is 

deprived  of   the  evidence  of  his  title  as  proprietor  of   the  said 

shares,  and  is  prevented  from  receiving  and  enforcing  payment 

of  the  interest  and  dividends  for  and  in  respect  of  the  said  shares, 

and  thereby  and  otherwise  the  plaintiff  is  injured. 

Pleas,  first,  not  guilty;  secondly,  that  the  plaintiff  did  not 
become,  nor  was  he  entitled  to  the  said  shares  in  the  said  under- 
taking in  the  declaration  mentioned,  or  any  or  either  of  them,  or 
any  part  thereof,  modo  et forma:  on  which  issues  were  joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1841,  it  appeared  that  this  was  an  action  on 
the  case  brought  against  the  secretary  of  the  Anti-Dry-Eot  Com- 
pany, for  refusing  to  enter  the  plaintiff's  name  and  designation  in 
the  books  of  the  Company  in  respect  of  twenty  shares  purchased 
by  him,  and  for  not  making  out  a  certificate  in  respect  of  each  of 
such  shares,  and  delivering  the  same  to  the  plaintiff,  pursuant  to 
the  provisions  of  the  Act  of  6  Will.  IV.  c.  xxvi.,  by  which  the 
Company  was  established  (i).  The  number  of  shares  were  *by  the  [  '^^^  3 
16th  section  of  the  Act  limited  to  the  number  of  10,000.     The 

(1)  The  following  clauses  are  appli-  shares  in  the  said  undertaking,  and  of 

cable  to  this  case :  every  person  entitled  to  any  shares  or 

By  section  19,  it  is  enacted,  that  the  share  herein,  making  a  separate  entry 

Company  or  the  directors  thereof  shall  of  each  share ;  and  such  share  shall  be 

provide  and  keep  a  book  or  books,  and  numbered,  beginning  with  No.  1,  and 

cause  to  be  entered  therein  the  names  proceeding  in  arithmetical  progression 

and  designation  of  the  several  persons  whereof    the    common    excess    shall 

or  parties  who  have  subscribed  or  shall  always  be  one,  and  every  such  share 

hereafter  subscribe  for  any  ^share  or  shall  always  be  distinguished  by  the      [*312,n.  ] 
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[B.B. 


Daly 

V. 

Thompson. 
[  -SIS  1 


plaintiflf,  at  the  trial,  produced  in  evidence  twenty  scrip  ^certificates, 
dated  January,  1836,  payable  to  bearer,  signed  by  three  of  the 
directors,  and  countersigned  by  one  Terry,  who  had  been  secretary 


number  so  to  be  applied  to  the  same ; 
and  after  the  making  such  entries,  a 
certificate  shall  be  made  out  in  respect 
to  every  share  in  the  said  undertaking, 
specifying  therein  the  proper  number 
of  such  share,  and  the  name  and 
designation  of  the  proprietor  or  pro- 
prietors thereof,  and  every  such  certi- 
ficate shall  be  delivered  to  the  pro- 
prietor of  such  share  or  shares,  his 
executors,  &c.  upon  demand,  and 
might  be  in  the  words,  or  to  the  effect, 
set  forth  in  page  14  of  the  Act.  And 
such  certificate  shall  be  admitted  in  all 
Courts  whatsoever,  as  evidence  of  the 
title  of  such  proprietor,  his  or  her 
executors,  administrators,  and  assigns, 
to  the  share  therein  specified,  and  to 
the  profits  and  advantages  accruing 
in  respect  of  the  same ;  but  the  want 
[  'SIS,  n.  ]  of  s^c^  certificate  shall  not  deprive  any 
proprietor  or  proprietors  of  any  share 
or  shares  in  the  said  undertaking  of 
his,  her,  or  their  right  or  interest  in  or 
claim  to  a  due  proportion  of  the  profits 
and  advantages  of  the  said  under- 
taking, nor  hinder  or  prevent  the 
proprietor  or  proprietors  of  any  such 
shares  from  selling  or  disposing  of  any 
such  share  or  shares ;  and  in  case  such 
certificate  shall  not  be  produced  or 
forthcoming,  then  the  said  entry,  or  a 
true  copy  thereof  certified  by  the 
secretary  of  the  said  Company,  shall 
be  deemed  prima  facie  evidence  of  the 
title  thereto.  [Cf .  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict, 
c.  16),  s.  9.] 

And  it  is  further  enacted  by  sec- 
tion 20,  that  it  shall  be  lawful  for  the 
several  and  respective  proprietors  of 
any  share  or  shares  in  the  said  under- 
taking, their  executors,  administrators, 
successors,  and  assigns,  to  sell  and 
transfer,  by  writing  duly  stamped,  any 
share  or  shares  of  which  the}"^  shall 
respectively  be  possessed,  and  every 
such  transfer  may  be  in  the  form  men- 
tioned in  such  page.  And  every  such 
transfer,  executed  by  all  the  parties 


thereto,  should  be  exhibited  to  the  aaid 
Company  or  their  secretary,  to  be  filed 
by  the  said  secretary  and  kept  for  the 
use  of  the  said  Company,  and  every 
such  transfer  shall  be  registered  in  the 
books  of  the  said  Company,  by  an 
entry  of  the  date  of  such  registry  and 
the  date  of  such  transfer,  together 
with  the  names  of  the  parties  thereto, 
and  number  of  the  share  or  shares 
transferred;  and  a  copy  of  such  registry 
or  entry  signed  by  the  secretary  to  the 
said  Company,  shall  be  sufficient  evi- 
dence of  every  such  sale  and  transfer, 
and  shall  be  received  as  sudi  in  all 
disputes  and  in  all  trials  before  any 
judges,  justices,  and  others ;  provided 
always,  that  until  such  transfer  shall 
be  so  entered  or  registered  in  the  books 
of  the  said  Company,  no  purchaser  or 
purchasers  '^^of  any  share  or  shares,  his, 
her,  or  their  executors,  administrators, 
successors,  or  assigns,  shall  have  any 
part  or  share  in  the  said  undertaking 
and  the  profits  and  advantages  thereof, 
nor  shall  receive  any  interest  or  divi- 
dends for  or  in  respect  of  such  share 
or  shares  so  purchased,  nor  be  entitled 
to  vote  at  any  meeting  or  meetingB  as 
proprietor  or  proprietors  of  or  in  the 
said  undertaking :  provided  also,  and 
it  Ib  further  enacted,  that,  after  any 
call  for  money  shall  have  been  made 
by  virtue  of  the  said  Act,  no  person  or 
persons  shall  sell  or  transfer  any  share 
or  shares  which  he,  she,  or  they  shall 
possess  in  the  said  undertaking,  after 
the  day  appointed  for  the  payment  of 
the  said  call,  until  the  money  called 
for  in  respect  of  his,  her,  or  their  share 
or  shares  intended  to  be  sold  shall  be 
paid,  together  with  the  interest,  if  any, 
due  thereon ;  and  tmless  such  money 
so  called  for,  with  interest  as  aforesaid, 
shall  be  paid,  every  such  sale  or  trans- 
fer of  any  share  or  shares  shall  be 
void,  and  such  share  or  shares  shall  be 
liable  to  forfeiture,  as  if  no  such  sale 
or  transfer  had  been  made.  [Ct  Com- 
panies Clauses  Act,  1S45,  ss.  14 — 16.] 
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and  managing  director  to  the  Company.    It  appeared,  however,        Dalt 

that  Terry  had  fraudulently  re-issued  a  great  number  of  the  shares    Thompson. 

which  had  been  brought  into  the  office ;  and  this  having  become 

notorious,  the  shares,  at  the  time  the  plaintiff  purchased,  were  at 

a  very  low  discount,  and  the  shares  he  now  claimed  to  be  registered 

had  been  purchased  at  a  low  price.     It  appeared  that  the  whole 

10,000  shares  had  been  disposed  of,  and  entered  in  the  register ; 

that  notices  had  been  given  by  the  Company  in  several  newspapers, 

and  placed  upon  the  Stock  Exchange,  of  the  frauds  practised  with 

the  shares,  and  cautioning  persons  not  to  purchase  them  ;  and  that 

the  broker  who  negotiated  the  sale  of  these  shares  to  the  plaintiff, 

knew  at  the  time  of  the  frauds  which  had  been  practised  by  Terry 

respecting  the  shares.     It  was  objected  for  the  defendants,  that  the 

action  would  not  lie,  inasmuch  as  the  register  was  full,  and  the 

defendant  had  no  right  to  add  to  the  number  of  shares.    On  the 

other  hand,  it  was  said  that  the  plaintiff  ought  not  to  be  a  sufferer 

by  the  frauds  committed  by  the  secretary  of  the  Company  ;  and  the 

scrip  certificates  being  signed  by  three  directors  of  the  Company, 

that  the  Company  were  responsible  for  them.    The  ^learned  Judge,      [  *si4  ] 

being  of  opinion  that  the  plaintiff  was  not  entitled  to  succeed  in 

this  form  of  action,  nonsuited  him,  but  gave  him  leave  to  move  to 

enter  a  verdict  with  408.  damages,  in  case  the  Court  should  be  of 

a  contrary  opinion. 

Erie  having,   in    Michaelmas    Term    last,   obtained    a  rule 
accordingly, 

KeUy  and  Bylea,  in  the  same  Term  (Nov.  12),  showed  cause : 

The  19th  section  of  the  Act  prescribes  the  manner  in  which  the 
shares  are  to  be  registered.  It  enacts  that  the  Company  shall 
provide  and  keep  a  book  or  books,  and  cause  to  be  entered  therein 
the  names  and  designation  of  the  persons  subscribing  for  any  share 
in  the  undertaking,  and  of  every  person  entitled  to  any  share 
therein,  making  a  separate  entry  of  each  share  in  numerical  order  ; 
and  that  after  the  making  of  such  entries,  a  certificate  shall  be 
made  out  in  respect  of  every  share  in  the  undertaking,  specifying 
the  number  of  such  share,  and  the  name  &c.  of  th6  proprietor 
thereof,  and  that  every  such  certificate  shall  be  delivered  to  the 
proprietor  of  such  share,  his  executors  Jcc,  upon  demand.  And  it 
then  goes  on  to  provide  that  such  certificate  shall  be  evidence  of  the 
title  to  the  share  described  therein;  but  that  the  want  of  such 
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Daly  certificate  shall  not  deprive  the  proprietor  thereof  of  his  right  to  a 
Thompson.  ^^®  proportion  of  the  profits,  or  from  selling  or  disposing  of  any 
such  share ;  and  in  case  the  certificate  shall  not  be  forthcoming, 
a  copy  of  the  said  entry,  certified  by  the  secretary  of  the  Company, 
shall  be  deemed  prima  facie  evidence  of  the  title  thereto.  Then  the 
20th  section  provides,  that  it  shall  be  lawful  for  the  proprietors  of 
any  share  or  shares  to  sell  and  transfer  by  writing,  daly  stamped, 
any  share  or  shares  of  which  they  shall  be  possessed ;  and  every 
such  transfer  shall  be  exhibited  to  the  Company  or  their  secretary, 
to  be  filed  by  the  secretary  and  kept  for  the  use  of  the  Company ; 
and  every  such  transfer  shall  be  registered  in  the  books  of  the 
Company,  by  an  entry  of  the  date  of  such  registry  and  the  date  of 
[  'SIS  ]  such  transfer,  together  "i^with  the  names  of  the  parties  thereto  and 
number  of  the  shares  transferred ;  and  a  copy  of  such  registry  or 
entry,  signed  by  the  secretary,  shall  be  sufficient  evidence  of  such 
sale.  Now  it  is  not  pretended  that  the  provisions  of  this  latter 
section  have  been  complied  with  in  this  sale. 

(Parke,  B.  :  That  section  applies  only  to  the  sale  of  registered 
shares;  it  does  not  say  that  scrip  certificates  shall  not  be  sold 
except  in  that  way.) 

It  was  impossible  for  the  defendant  to  have  entered  these  shares 
without  a  breach  of  duty,  for  the  whole  number  of  shares  allowed 
had  been  already  entered  in  the  register  pursuant  to  the  Act. 

(Parke,  B. :  The  question  is,  whether,  if  the  Company  permit 
these  shares  to  be  issued  into  the  market,  they  are  not  bound  to  do 
that  which  the  Act  requites  to  be  done  respecting  every  share  which 
shall  be  issued.  The  circumstance  of  the  register  being  full  is  no 
answer  to  an  action  for  refusing  to  register  scrip  issued  by  them.) 

This  is  not  an  action  for  unlawfully  issuing  scrip  certificates,  but 
for  refusing  to  register  them.  The  right  to  have  the  certificates 
registered  is  confined  to  the  10,000.  Perhaps  the  plaintiff  might 
have  maintained  an  action  against  the  directors  of  the  Company  for 
improperly  issuing  shares  beyond  the  number  of  10,000  allowed  by 
Act,  whereby  the  plaintiff  was  unable  to  get  his  shares  registered  # 
but  this  is  not  such  an  action,  but  one  founded  on  the  right  under 
the  statute  to  have  the  shares  registered.  But  the  register  being 
already  full,  the  plaintiff  could  have  no  such  right.  Besides,  in  thi» 
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case  advertisements  had  been  published  in  the  newspapers,  and        dalt 
notices  placed  upon  the  Stock  Exchange,  of  the  frauds  practised    Thompson. 
respecting  the  shares,  cautioning  persons  not  to  purchase  them : 
and  the  plaintiff's  broker,  who  was  called  as  a  witness,  proved  that 
he  had  seen  those  notices  before  he  purchased  the  shares  in  question. 

(Pabke,  B.  :  Your  argument  assumes  that  the  10,000  shares  were 
rightly  registered.) 

Undoubtedly  that  must  be  assumed  until  it  is  shown  that  they 
were  not. 

(Pa»ke,  B.  :  The  doubt  is  on  *whom  the  burthen  of  proof  should       [  •3i6  ] 
lie.      Supposing  that  a  person  had  bought  shares  in  the  market  at 
their  ordinary  price,  and  without  any  circumstances  of  fraud  or 
suspicion,  would  it  be  any  answer  to  the  person  who  brought  the 
shares  to  be  registered  that  the  register  was  already  full  ?) 

It  is  difficult  to  answer  questions  put  in  the  abstract ;  it  is  enough 
to  say,  that  these  were  not  so  purchased.  If  the  duty  were  imposed 
upon  the  Company  to  show  that  the  whole  10,000  shares  were 
properly  registered,  it  would  be  next  to  impossible  to  do  so.  The 
plaintiff  says  he  has  a  right  to  have  the  shares  registered,  and  the 
onus  is  on  him  to  show  that  he  has  that  right.  It  is  clear  that  the 
plaintiff  was  bound  to  show  his  title  to  the  shares.  He  could  only 
be  so  entitled  by  being  an  original  proprietor  of  the  shares,  or 
having  had  them  by  assignment  since.  Assuming  the  10,000 
shares  to  have  been  properly  registered,  the  shares  in  question  were 
not  shown  to  have  been  properly  transferred.  The  plaintiff  ought 
to  have  deduced  a  good  title  from  the  original  subscriber  and  his 
assignee,  in  order  to  have  entitled  himself  to  have  his  name  entered 
on  the  register.  But  all  that  he  did  was  to  produce  scrip  certificates 
payable  to  bearer,  which  was  clearly  net  enough,  as  a  person  could 
not  acquire  a  right  to  shares  by  a  transfer  from  hand  to  hand ;  and 
the  19th  section  is  not  applicable  to  this  case. 

W.  H.  Watson,  in  support  of  the  rule  : 

No  point  was  made  at  the  trial  as  to  the  transfer  of  the  shares 
having  been  properly  made ;  if  it  had,  the  plaintiff  might  have 
obviated  it.  And  if  the  learned  Judge  had  decided  against  the 
plaintiff,  he  might  have  tendered  a  bill  of  exceptions,  and  so  raised 
the  point. 
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Daly  (Lobd  Abikgeb,  C.  B.  :  As  no  point  was  made  at  the  trial  as  to 

Thompson,    that,  you  need  not  trouble  yourself  upon  it.) 

Then  the  onvs  of  showing  that  the  register  was  properly  filled  lay 
upon  the  defendants.  The  Act  distinguishes  between  a  shareholder 
[  *3i7  ]  and  a  person  entitled  ^to  a  share.  The  16th  section  says,  that  the 
capital  shall  be  considered  as  consisting  of  10,000  shares.  Then, 
the  19th  section  provides,  that  the  Company  shall  keep  a  book,  and 
cause  to  be  entered  therein  the  names  of  persons  who  have  sub- 
scribed, or  shall  subscribe,  for  any  share  in  the  undertaking,  and 
of  every  person  entitled  to  any  share ;  and  after  the  making  of  such 
entry,  a  certificate  shall  be  made  out  in  respect  to  every  share 
in  the  undertaking,  and  every  such  certificate  shall  be  delivered  io 
the  proprietor  of  such  share,  his  executors,  &c.,  upon  demand; 
and  then  it  enacts,  that  the  certificate  shall  be  admitted  as  evidence 
of  the  title  of  such  proprietor,  his  executors,  &c.  to  the  share  therein 
specified.  When  once  a  party  becomes  registered  under  this  Act, 
he  becomes  a  proprietor  of  shares.  This  action  is  brought  for  not 
doing  that  for  the  plaintiff  which  the  19th  section  requires  to  be 
done.  The  plaintiff  produces  the  scrip  certificates  in  the  hand- 
writing of  the  directors,  and  requests  them  to  register  them  pur- 
suant to  the  19th  section.  It  is  no  answer  to  say  that  there  are 
10,000  names  already  entered  in  the  book.  The  Company,  who 
have  issued  these  certificates,  ought  to  show  that  they  were  not 
properly  issued. 

(Parke,  £. :  The  Company  having  proved  notice  that  a  number 
of  shares  had  been  improperly  issued,  and  frauds  committed,  and 
the  plaintiff  having  purchased  these  shares  with  a  knowledge  of 
that,  the  question  is,  whether  he  is  not  bound  to  show  that  they 
were  genuine.) 

It  is  no  answer  that  the  10,000  shares  were  entered  in  the  book, 
imless  they  were  properly  so  entered,  and  they  who  entered  them 
are  bound  to  show  that  they  were.  If  the  Company  wished  to 
guard  against  frauds,  they  should  have  had  it  provided  that  the 
shares  should  pass  only  by  indorsement  in  writing.  If  the  defendant 
had  made  out  that  the  plaintiff  obtained  these  shares  fraudulently, 
it  might  have  been  a  different  thing;  but  then  the  question  is, 
whether  that  should  not  be  raised  by  plea.  No  fraud  has  been 
imputed  to  the  plaintiff,  and  he  is  therefore  entitled  to  *have  the 
shares  registered ;  and  it  is  no  answer  to  say  that  the  Company 
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have  registered  other  shares,  by  which  the  register  is  full.     The        Dalt 
defendants  allege  that  their  own  servant  has  caused  this :  that  is    Thompson. 
their  own  negligence,  and  they  ought  to  suffer  for  it,  and  not  the 
plaintiff.    It  was  the  act  of  the  defendants  in  sending  these  shares 
into  the  world,  and  they  are  answerable  for  it. 

Cwi\  adv.  vult. 

The  judgment  of  the  Court  was  now  (April  25)  delivered  by 

Pabkb,  B.  :     • 

There  was  a  case  of  Daly  v.  Thompson,  which  was  argued  two  or 
three  Terms  ago,  but  stood  over  for  the  judgment  of  the  Court.  It 
was  an  action  on  the  case  against  the  secretary  of  the  Anti-Dry-Bot 
Company,  acting  in  the  name  and  on  the  behalf  of  the  Company,  to 
recover  damages  for  not  making  out  and  delivering  to  the  plaintiff 
a  certificate  in  respect  of  twenty  shares  alleged  to  have  been  pur- 
chased by  him,  and  for  refusing  to  register  those  twenty  shares  in 
his  name.  There  was  a  clause  in  the  Act  of  Parliament,  that  the 
capital  should  be  250,0002.,  and  the  number  of  shares  are  to  amount 
to  10,000. 

When  this  case  came  on  to  be  tried  before  Lord  Abinger  at  West- 
minster, it  was  objected,  on  behalf  of  the  defendant,  that  this  action 
would  not  lie,  because  the  register  was  full,  and  the  defendants  had 
no  power  to  add  to  the  number  of  shares ;  and  that  appearing  to  be 
the  case,  his  Lordship  was  of  opinion  that  the  plaintiff  ought  to  be 
nonsuited;  that  although  he  might  succeed  in  another  form  of 
action,  he  could  not  here.  When  the  matter,  however,  was  brought 
before  the  Court,  it  was  thought  that  the  objection  taken  before 
Lord  Abinger  could  not  be  sustained  ;  because,  if  the  register  was 
full,  and  had  been  improperly  filled,  the  defendants  must  set  up 
their  own  misconduct  as  an  answer  to  the  action. 

It  was  objected,  on  showing  cause,  that  the  plaiiitiff  had  not  made  [  3i9  ] 
out  a  good  title  to  these  shares  ;  all  that  he  had  done  was  to  pro- 
duce scrip  certificates  payable  to  bearer.  It  was  contended  that  he 
ought  to  have  shown  he  was  entitled  to  have  those  particular  shares 
registered,  and  moreover,  that  he  ought  to  deduce  a  good  title  not 
only  from  the  original  subscriber,  but  the  assignee,  in  order  to  give 
him  a  right  to  have  his  name  entered  on  the  register ;  and  that  the 
clause  in  the  Act  of  Parliament,  by  which  it  is  provided  that  they 
should  be  transferred,  does  not  apply.  The  plaintiff  must  show 
that  he  was  entitled  as  assignee  of  an  original  subscriber;  and 
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DALY  there  is  a  serious  question,  whether  he  could  show  that  merely  by 
Thompson,  the  production  of  the  scrip  certificate  payable  to  bearer,  in  which  it 
is  stated  that  the  share  belongs  to  the  bearer  of  the  certificate.  To 
say  the  least  of  it,  there  is  great  doubt  whether  any  person,  not 
authorized  so  to  do,  can  make  such  evidence  admissible  by  an  act 
of  this  description,  as  in  the  case  of  bills  of  exchange  payable  to 
bearer,  or  promissory  notes,  or  bills  of  lading,  which  are  indorsed, 
and  the  property  of  which  passes  to  the  bond  fide  bearer  of  that 
indorsement:  so  also  in  the  case  of  Exchequer  bills  and  India 
bonds.  This  objection,  however,  was  not  the  ground  upon  which 
my  Lord  Abingeb  decided  to  nonsuit :  and  we  think  there  ought  to 
be  a  new  trial,  to  have  that  point  considered  ;  and  if  the  plaintiff, 
on  that  occasion,  cannot  trace  his  title  to  the  original  subscriber, 
by  showing  who  that  subscriber  was,  and  by  proving  an  assignment 
from  that  person,  and  so  on  from  all  the  persons  through  whom  the 
plaintiff  claims,  it  will  be  a  question  whether  he  will  be  entitled  to 
recover. 

All  the  members  of  the  Court  are  not  quite  agreed  in  their  view 
of  the  law  upon  this  part  of  the  case,  and  therefore  I  pronounce  no 
opinion  upon  it  at  present ;  but  the  plaintiff  will  have  an  oppor- 
tunity afforded  him  of  going  down  to  a  new  trial,  and  giving  such 
[  *820  ]  evidence  as  he  may  *be  advised  of  his  title ;  it  will,  however,  be 
only  prudent  on  his  part  to  take  the  course  I  have  alluded  to, 
namely,  that  of  deducing  his  title  from  the  original  subscriber. 

One  objection  was  taken,  that  the  plaintiff  was  not  the  bond  fide 
holder  of  these  shares,  because  he  had  purchased  after  notice  in  the 
market  that  many  shares  were  fabricated  by  a  person  who  was 
himself  in  the  Company  for  a  time ;  and  that  was  the  fact.  All  the 
10,000  shares  had  been  registered,  and  it  may  be  that  the  plaintiff 
has  acquired  his  title  through  one  of  the  false  certificates.  The 
amount,  however,  of  this  was,  that  the  shares  were  depreciated  in 
the  market,  and  the  plaintiff  paid  a  less  price  than  the  ordinary 
one ;  still  that  would  not  deprive  him  of  the  title  he  had  by  the 
transfer  of  the  certificates ;  it  would,  indeed,  if  the  defendants  were 
to  show  that  he  was  not  the  bond  fide  owner ;  but  if  that  is  not 
proved,  the  circumstance  of  his  giving  a  less  price  for  the  shares 
themselves  would  not  deprive  him  of  the  right  the  holder  really 
had.  If  it  were  otherwise,  the  consequence  would  be  to  deprive  all 
the  shareholders,  both  good  and  bad,  because  they  obtained  a 
transfer  of  the  certificates  at  an  under-price.  The  question  will 
come  to  this,  whether  the  defendant  really  is  entitled  to  any  shares 
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in  the  company.  As  I  have  observed  before,  it  will  be  for  him  to 
tender  any  evidence  he  thinks  right ;  but  I  cannot  fail  to  observe, 
that  he  will  act  wisely  by  deducing  a  title  from  the  original  sub- 
scriber ;  if  he  does  that,  he  will  probably  succeed  in  the  action ; 
if  he  does  not,  he  probably  will  be  defeated.  That  is  matter, 
however,  for  subsequent  consideration.  We  think  that  if  the 
register  was  filled  improperly,  the  nonsuit  ought  not  to  have  taken 
place  on  the  ground  that  it  was  full,  and  that  there  must  be  a 

new  trial. 

Rule  absolute  for  a  neiv  trial. 


Daly 

r. 

Thompson. 


AEDEN  V.  PULLEN  (1). 

(10  Meeson  &  Welsby,  321—328  ;  11  L.  J.  Ex.  359.) 

Where  the  tenant  of  a  house  undertakes  by  his  agreement  to  keep  it  in 
as  good  repair  as  when  he  took  it,  fair  wear  and  tear  excepted,  he  is  not 
entitled  to  quit  upon  its  becoming  uninhabitable  for  want  of  other  repairs 
during  the  term ;  and  the  landlord  is  under  no  implied  obligation  to  do 
any  repairs  in  such  a  case. 

Assumpsit.  The  declaration  stated,  that  on  the  25th  of  March, 
1889,  by  an  agreement  made  between  the  plaintiff  and  the  defen- 
dant, the  plaintiff  agreed  to  let,  and  the  defendant  to  take  of  the 
plaintiff,  for  the  term  of  three  years,  from  the  25th  of  December, 
1839,  a  house  and  premises  at  the  yearly  rent  of  SOZ.,  payable 
quarterly ;  and  the  defendant,  among  other  things,  thereby  agreed 
with  the  plaintiff,  that  he  the  defendant  would  keep  the  said  premises 
in  as  good  repair  and  condition  as  the  same  then  were,  and  would 
so  leave  the  same  on  the  termination  of  the  said  tenancy,  fair  wear 
and  tear  excepted.  Breach ;  that,  although  the  defendant  entered 
and  paid  the  rent  up  to  the  29th  of  September,  1841,  yet  he  did 
not  pay  the  two  quarters'  rent  which  became  due  on  the  25th  of 
March,  1842. 

Plea,  that  before  the  commencement  of  the  period  in  respect  of 
which  the  rent  was  claimed,  to  wit,  on  the  29th  of  June,  1841,  the 
said  house  and  premises,  by  means  and  in  consequence  of  age  and 
natural  decay,  and  the  badness  of  the  materials  thereof,  and  the 
bad  and  improper  manner  in  which  they  were  originally  built,  and 
the  rotten,  foundrous,  miry,  and  insecure  state  and  condition  of  the 
walls,  timbers,  and  foundations  thereof,  and  for  want  of  good  and 
sufficient  sewerage  and  drainage,  and  by  and  through  the  neglect 
and  default  of  the  plaintiff,  and  not  for  want  of  any  such  repair  as 
(1)  Cp.  GoU  v.  Gandy  (1853)  2  E.  &  B.  845. 

40—2 


1842. 
June  11. 

Exeh,  of 
Pleas, 

[321] 
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abdxn  the  defendant  was  bound  to  do  under  or  by  virtue  of  the  said  agree- 
PuLLBN.  ment,  or  by  or  through  any  neglect  or  default  of  the  defendant  in 
that  behalf,  became  and  were  in  a  ruinous,  bad,  insecure,  and 
dangerous  state  and  condition,  and  wholly  unsafe  and  unfit  for 
habitation,  whereof  the  plaintiff  then  had  notice,  and  was  then 
requested  by  the  defendant  to  put  the  said  house  and  premises  into 

[  *322  ]  a  safe,  habitable,  and  tenantable  repair,  and  a  *fit  state  and  condi- 
tion to  enable  the  defendant  to  continue  to  inhabit  and  reside 
therein  in  safety,  which  the  plaintiff  then  wholly  neglected  and 
refused  to  do.  That,  after  allowing  the  plaintiff  a  reasonable  time 
to  put  the  premises  into  such  a  state,  and  before  the  commence- 
ment of  the  period  in  respect  of  which  the  rent  was  claimed,  to  wit, 
on  the  27th  of  July,  1841,  the  defendant  quitted  and  left  the  said 
house  and  premises,  and  relinquished  and  gave  up  the  possession 
thereof  to  the  plaintiff,  and  bad  not  at  any  time  since  used  or 
occupied  the  same,  or  any  part  thereof,  or  derived  any  benefit 
therefrom. 

Replication,  that  the  said  house  and  premises  did  not  become, 
nor  were  they  or  either  of  them  in  a  ruinous,  bad,  insecure,  and 
dangerous  state  and  condition,  and  wholly  unsafe  and  unfit  for 
habitation,  by  means  of  the  badness  of  the  materials  thereof,  or  by 
or  through  the  bad  and  improper  manner  in  which  the  said  boose 
and  premises  were  originally  built,  and  the  rotten,  foundrous,  miry, 
and  insecure  state  and  condition  of  the  walls,  and  the  timbers  and 
foundations  thereof,  and  for  want  of  good  and  sufficient  sewerage 
and  drainage,  and  by  and  through  the  neglect  and  default  of  the 
plaintiff;  but  that,  on  the  contrary  thereof,  .the  said  house  and 
premises  became  and  were  in  such  condition  and  state  as  in  the  said 
plea  mentioned,  for  want  of  such  repairs  as  the  defendant  was  bound 
to  do  under  and  by  virtue  of  the  said  agreement,  and  by  and  through 
the  neglect  and  default  of  the  defendant  in  that  behalf ;  concluding 
to  the  country  :  whereupon  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings, 
after  last  Easter  Term,  it  was  proved  by  the  defendant  that  the 
premises  in  question  consisted  of  a  dwelling-house,  and  that  he  had 
taken  it  under  the  following  agreement :  "  Memorandum  of  agree* 
ment  made  the  25th  day  of  November,  1889,  between  T.  Arden  of 

[  *323  ]  the  one  part,  and  J.  T.  Pullen  of  the  other  part.  The  said  T.  *Arden 
agrees  to  let,  and  the  said  J.  T.  Pullen  agrees  to  take  of  the  said 
T.  Arden,  from  the  25th  of  December,  1809,  for  the  term  of  three 
years,  and,  if  he  shall  continue  after  that  period,  then  as  a  yearly 
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tenant  (subject  to  six  months'  legal  notice  from  either  party  to  the  abden 
other),  a  house  and  premises,  situate  No.  7,  Holloway  Terrace,  pullen. 
Middlesex,  at  the  clear  yearly  rent  of  802. ;  and  the  said  J.  T.  Pullen 
agrees  to  pay  the  said  rent  quarterly,  and  also  all  present  and  future 
land-tax  and  sewer-rate,  and  all  other  rates  and  assessments  what- 
soever in  respect  of  the  premises,  or  any  part  thereof,  on  the  land- 
lord, tenant,  or  occupier  thereof  respectively,  when  due ;  and  in 
default  thereof,  the  said  T.  Arden  is  hereby  authorized  to  pay  the 
same,  or  any  part  thereof,  and  then,  without  notice,  to  recover  the 
amount  paid  by  distress  upon  the  premises,  as  in  case  of  distress 
for  rent  in  arrear,  or  by  any  other  legal  proceedings  whatsoever, 
with  the  expenses  thereof  respectively.  And  the  said  J.  T.  Pullen 
also  agrees  to  keep  the  house  and  premises  in  as  good  repair  and 
condition  as  the  same  now  are  in,  and  to  leave  the  same  on  the 
termination  of  the  tenancy  or  giving  up  possession,  fair  wear  and 
tear  excepted,  together  with  all  the  erections,  fixtures,  improve- 
ments, and  other  things  whatsoever,  that  shall  at  any  time  be 
erected,  fixed,  or  put  up  therein." 

It  appeared  that  very  extensive  settlements  had  taken  place  in 
the  building,  and  thus  large  gaps  in  the  main  walls  had  been  occa- 
sioned, and  the  only  mode  by  which  the  house  could  be  supported 
was  by  shoring  it  up  :  that  in  order  to  keep  the  basement  free  from 
water,  pumping  for  several  hours  a  day  was  necessary,  and  it  was 
then  so  wet  as  to  be  utterly  unfit  for  occupation :  that  the  house 
having  become,  from  these  causes,  utterly  uninhabitable,  the  defen- 
dant, after  giving  notice  before  Michaelmas,  I84I9  had  quitted  it  by 
the  advice  of  a  surveyor,  who  stated  that  had  the  defendant  con- 
tinued to  reside  in  it,  the  house  would  certainly  have  fallen  down. 
It  was  also  proved,  that  the  only  means  by  *which  it  could  be  [  '^^^  ] 
repaired  was  by  shoring  up  and  under-pinning  the  house,  pulling 
down  the  front  wall  and  rebuilding  it,  laying  an  entirely  new  founda- 
tion, and  making  a  sewer  to  carry  off  the  water;  and  that  the 
mischief  was  not  to  be  ascribed  to  the  want  of  ordinary  repairs,  or 
to  any  injury,  but  simply  to  the  original  badness  of  the  foundation, 
which  consisted  of  soft  brick,  and  to  the  marshy  nature  of  the  soil. 
The  jury  thereupon  found  a  verdict  for  the  defendant,  subject  to  a 
motion  to  enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  that  portion  of  the  defendant's  plea  which  alleged  the 
dangerous  state  of  the  premises  to  have  arisen  from  the  neglect  and 
default  of  the  plaintiff,  was  in  issue,  and  in  point  of  law  was 
not  proved. 
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ABDKN  Erie  having  obtained  a  rule  for  this  purpose,  and  also  for 

PuLLBN.      judgment  non  obstante  veredicto, 

Crowder  (Butt  was  with  him)  now  showed  cause : 

The  issue  joined  on  the  replication  is,  whether  the  house  became 
in  the  state  described  in  the  plea  for  want  of  such  repairs  as  the 
defendant  under  his  agreement  was  bound  to  make,  and  through 
his  default.  That  is  the  only  portion  of  the  replication  that  traverses 
the  defendant's  plea ;  the  rest  is  mere  inducement.  If  it  was  the 
duty  of  the  defendant  at  all  events  to  make  the  house  habitable, 
there  ought  to  have  been  a  verdict  for  the  plaintiff:  but  the  defen- 
dant was  clearly  not  bound  to  do  the  repairs  requisite  for  the 
purpose  of  preventing  these  dilapidations,  which  rendered  the 
house  quite  uninhabitable :  if  he  was,  he  must  have  reconstructed 
it  altogether.  The  jury  were  therefore  right  in  finding  in  favour  of 
the  defendant. 

(Aldebson,  B.  :  What  has  the  plaintiff  omitted  to  do,  which  he 
ought  by  his  bargain  to  have  done  ? 

Lord  Abinger,  G.  £. :  The  defendant  says  there  is  an  implied 
contract  that  the  premises  are  of  such  stability  that  they  may  last 
during  the  term,  with  proper  repairs.) 

[  326  ]  Yes.  The  agreement  is  to  be  construed  according  to  the  ordinary 
understanding  of  mankind.  It  never  could  have  been  contemplated 
between  the  parties  that  the  defendant  should  undertake  to  rebuild 
the  house.  An  implied  contract  must  be  introduced,  that  the  house 
is  fairly  habitable  at  the  commencement  of  the  term.  It  cannot  be 
contended,  that  in  the  event  of  the  house  becoming  uninhabitable, 
and  utterly  useless  to  the  tenant,  his  liability  to  pay  the  rent 
should  continue.  [He  referred  to  Collins  v.  Barrow  (i),  Edwards  \. 
Etherington  (2),  Baker  v.  Holtpzaffell  (3),  and  Izon  v.  Gorton  (4).] 

[  326  ]  (Lord  Abinoer,  C.  B.  :  The  question  is,  is  there,  on  letting  a 

house  on  lease,  an  implied  contract  that  the  house  shall  endure  for 
the  term  ?) 

It  is  submitted  there  clearly  is. 

(1)1   M.   &   Rob.   112  (overruled,  12  M.  &  W.  68;  13  L.  J.  Ex.  129). 

Hart  V.  Windsor  (1843)  12  M.  &  W.  68 ;  (3)  13  R.  R.  556  (4  Tkunt.  45). 

13  L.  J.  Ex.  129).  (4)  50  R.  R.  772  (5  Ring.  N.  C.  501 ; 

(2)  Ry.  &  M.  268  ;  7  Dowl.  &  Ry.  7  Scott,  537). 
117  (overruled,  Ilarty.  Windsor  (1843) 
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Erie  and  Ogle,  in  support  of  the  rule :  Ardkn 

r. 

The  material  allegation  in  this  plea  is,  that  the  house  became  Pullbn. 
uninhabitable  **  by  and  through  the  neglect  and  default  of  the 
*plaintiflf,"  and  not  for  want  of  any  such  repair  as  the  defendant  [  'sz?  ] 
was  bound  to  do  under  his  agreement ;  that  allegation  is  traversed 
by  the  replication,  and  this  was  the  issue  raised,  which  the  defen- 
dant was  bound  to  prove.  But  the  plaintiff  was  under  no  obligation 
to  the  defendant  to  do  these  repairs,  for  there  is  no  implied  contract 
on  the  part  of  the  landlord  to  that  effect.  If  it  were,  it  would 
necessarily  extend  to  every  defect  which  the  tenant  was  not  bound 
to  remedy,  and  would  entitle  him  to  rescind  the  contract.  The 
obligation  to  do  such  repairs  as  these  would  lie  on  the  owner  of  the 
fee,  and  the  plaintiff  might  be  merely  a  lessee,  and  not  bound  him- 
self to  do  them.  The  cases  which  have  been  cited  only  show  that 
the  tenant  may  put  an  end  to  the  contract  in  cases  where  the  land- 
lord has  been  guilty  of  some  default.  (They  were  then  stopped  by 
the  Court.) 

LoBD  Abinoer,  G.  £. : 

I  am  of  opinion  that,  unless  there  has  been  some  fraud  or 
improper  concealment  on  the  part  of  the  plaintiff,  which  is  not 
suggested,  the  contract  for  letting  this  house  was  perfectly  good. 
The  defendant  was,  therefore,  bound  to  perform  it  so  long  as  the 
plaintiff  performed  her  part  of  it ;  and  the  plea  would  have  been 
bad  if  it  had  not  contained  the  allegation,  that  the  defects  arose 
''by  and  through  the  default  of  the  plaintiff."  That  allegation, 
being  traversed  by  the  replication,  became  the  material  part  of  the 
issue :  and  this  raised  the  question  whether,  when  a  house  turns 
out  to  be  uninhabitable  from  such  causes  as  existed  in  the  present 
instance,  the  landlord  is  bound  to  repair  it.  I  think,  that  without 
some  express  stipulation,  he  is  under  no  such  obligation ;  and  the 
defendant,  consequently,  having  failed  to  substantiate  the  only 
material  part  of  the  issue,  the  verdict  must  be  entered  for  the  plaintiff. 

Aldbrson,  B.  : 

I  think  the  contract  was  perfectly  good.  *The  rule  laid  down  by  [  *S28  ] 
TiMDAL,  Ch.  J.,  in  Izon  v.  Go^-tonf  is  the  correct  one,  that,  in  order 
to  enable  a  tenant  to  avoid  his  lease,  there  must  be  a  default  on 
the  part  of  the  landlord.  He  observes,  that  *'  the  cases  in  which 
the  tenant  has  been  allowed  to  withdraw  himself  from  the  tenancy, 
and  to  refuse  payment  of  rent,  will  be  found  to  be  cases  where  there 
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Abden  has  been  either  error  or  fraudulent  misdescription  of  the  premises 
PuLLKN.  which  were  the  subject  of  the  letting,  or  where  the  premises  have 
been  found  to  be  uninhabitable  by  the  wrongful  act  or  default  of  the 
landlord  himself."  The  case  of  Collins  v.  Barrow  cannot  be  law, 
unless  it  is  put  upon  that  ground ;  and  most  probably  that  was  the 
ground  of  the  decision,  and  the  statement  of  the  facts  in  the  report 
is  imperfect ;  for  it  is  to  be  observed,  that  some  evidence  is  men- 
tioned which  would  lead  to  the  conclusion  that  the  landlord  must 
have  engaged  to  make  the  sewer.  Here  the  plaintiiBf  has  done  no 
wrong ;  she  has  performed  her  duty,  and  therefore  she  is  entitled  to 
a  verdict  on  the  plea. 

GuRNBY,  B.,  and  Rolfb,  B.  concurred. 

Ride  absolute  to  enter  a  verdict  for  the  plaintiff. 


18*2-  BROWN  V.   JOHNSON  (1). 

June  IS,  ^    ' 
(10  Meeson  &  Welsby,  331—334  ;  S.  C.  11  L.  J.  Ex.  273;  Car.  &  M.  440.) 

Pleiu  ^^  *  charter-party  made  in  London,  upon  a  vessel  for  a  voyage  from 

P  ..g    *  London  to  Honduras  and  back  to  some  port  in  the  United  Kingdom,  25 

running  days  for  every  100  toDs  of  mahogany  were  to  be  allowed  for  loading 
the  ship  at  Honduras,  and  1 5  days  for  discharging  at  the  destined  port  in  the 
United  Kingdom  :  Held,  that  in  the  absence  of  any  custom,  Sundays  were 
to  be  computed  in  the  calculation  of  the  lay  days  at  the  port  of  dificharge. 

The  ship  arrived  at  Hull,  the  })ort  of  her  destination,  on  the  Ist  of 
February,  and  was  reported ;  on  the  2nd,  she  entered  the  dock,  and  was 
given  in  charge  of  the  dock -officer,  but  did  not  get  to  the  place  of 
unloading  till  the  4th,  in  consequence  of  the  full  state  of  the  docks,  the 
officer  refusing  to  take  her  out  of  her  turn ;  and  the  discharge  was  not 
completed  till  the  22nd :  Held,  that  the  lay  days  were  to  be  calculated  from 
the  period  of  her  arrival  in  dock,  and  not  at  the  place  of  unloading. 

Declaration  by  the  plaintiff,  as  owner,  against  the  defendant,  as 
charterer,  on  a  charter-party  of  the  ship  Trinidud,  from  London  to 
Honduras,  there  to  load  at  one  of  the  usual  places  of  loading, 
including  the  rivers  Ulna  and  Dulce,  a  cargo  of  mahogany,  and 
then  proceed  to  some  port  in  the  United  Kingdom;  twenty-five 
running  days  for  every  hundred  tons  of  mahogany  to  be  allowed 
the  defendant,  if  the  ship  were  not  sooner  dispatched,  for  loading 
the  said  ship  at  Honduras,  and  fifteen  days  for  discharging  at  her 

{1)  Followedy  Tapscott   v.    Balfour  oOL.J.  Ch.  4 11,44  L.T.  381;  approved, 

(1872)  L.  R.  8  C.  P.  46,  42  L.  J.  C.  P.  Thiis  v.  Byers  (1876)  1  Q.  B.  I).  244, 

16,  27  L.  T.  710 ;  distinguished,  iSTfWew  249,  4b  L.  J.  Q.  B.  511,  34  L.  T.  526 ; 

Steamship    Co,   v.   Dempsey   (1876)    1  explained,  NeiUen  v.  Watt   (1885)    16 

O.  P.  D.  654,  660,  45  L.  J.  C.  P.  764;  Q.  B.  Div.  67,  55  L.  J.  Q.  B.  87,  54 

KcUon  V.  Dahl  (1881)  6  App.  Ca.  38, 43,  L.  T.  314. 
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destined  port  in  the  United  Kingdom,  and  thirty  days  on  bbowk 
demurrage,  over  and  above  the  said  laying  days,  at  61.  per  day.  Johnson. 
Among  other  breaches,  the  declaration  alleged,  that  the  ship  being 
ordered  to  Hull  upon  her  return,  by  the  defendant,  he  would  not 
discharge  the  cargo  at  the  said  port  of  Hull  within  the  said  number 
of  fifteen  days  in  the  charter-party  mentioned,  but  detained  the 
vessel  after  she  was  ready  to  discharge  her  cargo,  and  the 
defendant  had  notice  of  it,  for  the  space  of  six  days  over  and 
above  the  said  fifteen  laying  days  mentioned  in  the  said  charter- 
party,  whereby  a  demand  for  demurrage  arose. 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  he  did 
not  detain  the  vessel  above  the  said  fifteen  laying  days,  in  the  said 
charter-party  in  that  behalf  mentioned ;  and  also,  that  he  was 
prevented  from  unloading  by  the  wrongful  act,  procurement, 
neglect,  and  default  of  the  plaintiff,  and  his  servants  and  agents ; 
whereupon  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  sittings  in  London  *in  [  *332  ] 
this  Term,  it  appeared  that,  the  charter-party  having  been  entered 
into  in  London,  the  ship  proceeded  on  her  voyage,  and  arrived  with 
her  cargo  at  Hull,  the  port  of  destination,  on  the  1st  of  February, 
1841,  and  was  reported.  On  the  2nd  she  entered  the  dock,  and 
was  given  in  charge  of  the  dock  officer,  but  did  not  get  up  to  the 
place  of  unloading  till  the  4th,  in  consequence  of  the  full  state  of 
the  docks,  the  dock  officer  refusing  to  take  the  ship  out  of  her 
turn,  and  the  discharge  was  not  completed  till  the  22nd.  The 
defendant's  counsel  called  several  witnesses  to  prove  that,  by  the 
usage  of  the  trade  at  Hull,  the  word  "days"  meant  **  working 
days;  "  but  this  they  failed  to  establish.  There  was  evidence  that 
the  plaintiff  had  been  dilatory  and  negligent  in  the  unloading ;  and 
the  learned  Judge,  in  his  summing  up,  directed  the  jury,  that  the 
period  from  which  the  lay  days  was  to  commence  was  the  day  of 
her  coming  into  the  dock,  and  not  of  her  coming  to  her  berth,  and 
that  Sundays  were  to  be  included  in  the  lay  days.  The  jury 
found  a  verdict  for  the  plaintiff  for  182.  for  demurrage,  declaring 
that  they  had  included  Sundays  in  their  computation  of  the  time 
allowed  for  unloading. 

Jeiris  now  moved   for  a  new  trial  on  the  ground  of  mis- 
direction, on  two  points : 

First,  Sundays  ought  not  to  have  been  included  in  reckoning  the 
lay  days.     This  was  evidently  the  intention  of  the  parties,  from 
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Daly  (Lobd  Abinoeb,  0.  B. :  As  no  point  was  made  at  the  trial  as  to 

Thompson,    tbat,  you  need  not  trouble  yourself  upon  it.) 


Then  the  onvs  of  showmg  that  the  register  was  properly  filled  lay 
upon  the  defendants.  The  Act  distinguishes  between  a  shareholder 
[  *3i7  ]  and  a  person  entitled  *to  a  share.  The  16th  section  says,  that  the 
capital  shall  be  considered  as  consisting  of  10,000  shares.  Then, 
the  19th  section  provides,  that  the  Company  shall  keep  a  book,  and 
cause  to  be  entered  therein  the  names  of  persons  who  have  sub- 
scribed, or  shall  subscribe,  for  any  share  in  the  undertaking,  and 
of  every  person  entitled  to  any  share ;  and  after  the  making  of  such 
entry,  a  certificate  shall  be  made  out  in  respect  to  every  share 
in  the  undertaking,  and  every  such  certificate  shall  be  delivered  to 
the  proprietor  of  such  share,  his  executors,  &c.,  upon  demand; 
and  then  it  enacts,  that  the  certificate  shall  be  admitted  as  evidence 
of  the  title  of  such  proprietor,  his  executors,  &c.  to  the  share  therein 
specified.  When  once  a  party  becomes  registered  under  this  Act, 
he  becomes  a  proprietor  of  shares.  This  action  is  brought  for  not 
doing  that  for  the  plaintiff  which  the  19th  section  requires  to  be 
done.  The  plaintiff  produces  the  scrip  certificates  in  the  hand- 
writing of  the  directors,  and  requests  them  to  register  them  pur- 
suant to  the  19th  section.  It  is  no  answer  to  say  that  there  are 
10,000  names  already  entered  in  the  book.  The  Company,  who 
have  issued  these  certificates,  ought  to  show  that  they  were  not 
properly  issued. 

(Pabee,  B.  :  The  Company  having  proved  notice  that  a  number 
of  shares  had  been  improperly  issued,  and  frauds  committed,  and 
the  plaintiff  having  purchased  these  shares  with  a  knowledge  of 
that,  the  question  is,  whether  he  is  not  bound  to  show  that  they 
were  genuine.) 

It  is  no  answer  that  the  10,000  shares  were  entered  in  the  book, 
unless  they  were  properly  so  entered,  and  they  who  entered  them 
are  bound  to  show  that  they  were.  If  the  Company  wished  to 
guard  against  frauds,  they  should  have  had  it  provided  that  the 
shares  should  pass  only  by  indorsement  in  writing.  If  the  defendant 
had  made  out  that  the  plaintiff  obtained  these  shares  fraudulently, 
it  might  have  been  a  different  thing;  but  then  the  question  is, 
whether  that  should  not  be  raised  by  plea.  No  fraud  has  been 
[  *318  ]  imputed  to  the  plaintiff,  and  he  is  therefore  entitled  to  *have  the 
shares  registered ;  and  it  is  no  answer  to  say  that  the  Company 
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have  registered  other  shares,  by  which  the  register  is  full.     The        Daly 
defendants  allege  that  their  own  servant  has  caused  this :  that  is    Thompson. 
their  ovm  negligence,  and  they  ought  to  suffer  for  it,  and  not  the 
plaintiff.    It  was  the  act  of  the  defendants  in  sending  these  shares 
into  the  world,  and  they  are  answerable  for  it. 

Cw,  adv.  vulL 

The  judgment  of  the  Court  was  now  (April  25)  delivered  by 

Parke,  B.  :     • 

There  was  a  case  of  Daly  v.  Thompson^  which  was  argued  two  or 
three  Terms  ago,  but  stood  over  for  the  judgment  of  the  Court.  It 
was  an  action  on  the  case  against  the  secretary  of  the  Anti-Dry-Rot 
Company,  acting  in  the  name  and  on  the  behalf  of  the  Company,  to 
recover  damages  for  not  making  out  and  delivering  to  the  plaintiff 
a  certificate  in  respect  of  twenty  shares  alleged  to  have  been  pur- 
chased by  him,  and  for  refusing  to  register  those  twenty  shares  in 
his  name.  There  was  a  clause  in  the  Act  of  Parliament,  that  the 
capital  should  be  250,0002.,  and  the  number  of  shares  are  to  amount 
to  10,000. 

When  this  case  came  on  to  be  tried  before  Lord  Abinger  at  West- 
minster, it  was  objected,  on  behalf  of  the  defendant,  that  this  action 
would  not  lie,  because  the  register  was  full,  and  the  defendants  had 
no  power  to  add  to  the  number  of  shares ;  and  that  appearing  to  be 
the  case,  his  Lordship  was  of  opinion  that  the  plaintiff  ought  to  be 
nonsuited;  that  although  he  might  succeed  in  another  form  of 
action,  he  could  not  here.  When  the  matter,  however,  was  brought 
before  the  Court,  it  was  thought  that  the  objection  taken  before 
Lord  Abinger  could  not  be  sustained  ;  because,  if  the  register  was 
full,  and  had  been  improperly  filled,  the  defendants  must  set  up 
their  own  misconduct  as  an  answer  to  the  action. 

It  was  objected,  on  showing  cause,  that  the  plaihtiff  had  not  made  [  319  ] 
out  a  good  title  to  these  shares  ;  all  that  he  had  done  was  to  pro- 
duce scrip  certificates  payable  to  bearer.  It  was  contended  that  he 
ought  to  have  shown  he  was  entitled  to  have  those  particular  shares 
registered,  and  moreover,  that  he  ought  to  deduce  a  good  title  not 
only  from  the  original  subscriber,  but  the  assignee,  in  order  to  give 
him  a  right  to  have  his  name  entered  on  the  register ;  and  that  the 
clause  in  the  Act  of  Parliament,  by  which  it  is  provided  that  they 
should  be  transferred,  does  not  apply.  The  plaintiff  must  show 
that  he  was  entitled  as  assignee  of  an  original  subscriber ;  and 

R.R. — VOL.  LXII.  40 


626  1842.     EX.     10  MEE.  &  W.  319—820.  [e.r. 

DALY  there  is  a  serious  question,  whether  he  could  show  that  merely  by 
Thompson,  the  production  of  the  scrip  certificate  payable  to  bearer,  in  which  it 
is  stated  that  the  share  belongs  to  the  bearer  of  the  certificate.  To 
say  the  least  of  it,  there  is  great  doubt  whether  any  person,  not 
authorized  so  to  do,  can  make  such  evidence  admissible  by  an  act 
of  this  description,  as  in  the  case  of  bills  of  exchange  payable  to 
bearer,  or  promissory  notes,  or  bills  of  lading,  which  are  indorsed, 
and  the  property  of  which  passes  to  the  bond  fide  bearer  of  that 
indorsement:  so  also  in  the  case  of  Exchequer  bills  and  India 
bonds.  This  objection,  however,  was  not  the  ground  upon  which 
my  Lord  Abingeb  decided  to  nonsuit :  and  we  think  there  ought  to 
be  a  new  trial,  to  have  that  point  considered  ;  and  if  the  plaintiff, 
on  that  occasion,  cannot  trace  his  title  to  the  original  subscriber, 
by  showing  who  that  subscriber  was,  and  by  proving  an  assignment 
from  that  person,  and  so  on  from  all  the  persons  through  whom  the 
plaintiff  claims,  it  will  be  a  question  whether  he  will  be  entitled  to 
recover. 

All  the  members  of  the  Court  are  not  quite  agreed  in  their  view 
of  the  law  upon  this  part  of  the  case,  and  therefore  I  pronounce  no 
opinion  upon  it  at  present ;  but  the  plaintiff  will  have  an  oppor- 
tunity afforded  him  of  going  down  to  a  new  trial,  and  giving  such 
[  *820  ]  evidence  as  he  may  *be  advised  of  his  title ;  it  will,  however,  be 
only  prudent  on  his  part  to  take  the  course  I  have  alluded  to, 
namely,  that  of  deducing  his  title  from  the  original  subscriber. 

One  objection  was  taken,  that  the  plaintiff  was  not  the  bond  fide 
holder  of  these  shares,  because  he  had  purchased  after  notice  in  the 
market  that  many  shares  were  fabricated  by  a  person  who  was 
himself  in  the  Company  for  a  time ;  and  that  was  the  fact.  All  the 
10,000  shares  had  been  registered,  and  it  may  be  that  the  plaintiff 
has  acquired  his  title  through  one  of  the  false  certificates.  The 
amount,  however,  of  this  was,  that  the  shares  were  depreciated  in 
the  market,  and  the  plaintiff  paid  a  less  price  than  the  ordinary 
one ;  still  that  would  not  deprive  him  of  the  title  he  had  by  the 
transfer  of  the  certificates ;  it  would,  indeed,  if  the  defendants  were 
to  show  that  he  was  not  the  bond  fide  owner ;  but  if  that  is  not 
proved,  the  circumstance  of  his  giving  a  less  price  for  the  shares 
themselves  would  not  deprive  him  of  the  right  the  holder  really 
had.  If  it  were  otherwise,  the  consequence  would  be  to  deprive  all 
the  shareholders,  both  good  and  bad,  because  they  obtained  a 
transfer  of  the  certificates  at  an  under-price.  The  question  will 
come  to  this,  whether  the  defendant  really  is  entitled  to  any  shares 
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in  the  company.    As  I  have  observed  before,  it  will  be  for  him  to 

tender  any  evidence  he  thinks  right ;    but  I  cannot  fail  to  observe, 

that  he  will  act  wisely  by  deducing  a  title  from  the  original  sub- 

Bcriber ;  if  he  does  that,  he  will  probably  succeed  in  the  action ; 

if  he  does  not,  he  probably  will  be  defeated.     That  is  matter, 

however,  for  subsequent  consideration.      We  think  that  if  the 

register  was  filled  improperly,  the  nonsuit  ought  not  to  have  taken 

place  on  the  ground  that  it  was  full,  and  that  there  must  be  a 

new  trial. 

Rule  absolute  for  a  new  trial. 


Daly 

r. 

Thompson. 


AEDEN  V.  PULLEN  (1). 

(10  Meeson  &  Welsby,  321—328 ;  11  L.  J.  Ex.  359.) 

Where  the  tenant  of  a  house  undertakes  by  his  agreement  to  keep  it  in 
as  good  repair  as  when  he  took  it,  fair  wear  and  tear  excepted,  he  is  not 
entitled  to  quit  upon  its  becoming  uninhabitable  for  want  of  other  repairs 
during  the  term ;  and  the  landlord  is  under  no  implied  obligation  to  do 
any  repairs  in  such  a  case. 

Assumpsit.  The  declaration  stated,  that  on  the  25th  of  March, 
1889,  by  an  agreement  made  between  the  plaintifif  and  the  defen- 
dant, the  plaintiff  agreed  to  let,  and  the  defendant  to  take  of  the 
plaintiff,  for  the  term  of  three  years,  from  the  25th  of  December, 
1889,  a  house  and  premises  at  the  yearly  rent  of  S0{.,  payable 
quarterly ;  and  the  defendant,  among  other  things,  thereby  agreed 
with  the  plaintiff,  that  he  the  defendant  would  keep  the  said  premises 
in  as  good  repair  and  condition  as  the  same  then  were,  and  would 
60  leave  the  same  on  the  termination  of  the  said  tenancy,  fair  wear 
and  tear  excepted.  Breach ;  that,  although  the  defendant  entered 
and  paid  the  rent  up  to  the  29th  of  September,  1841,  yet  he  did 
not  pay  the  two  quarters'  rent  which  became  due  on  the  25th  of 
March,  1842. 

Plea,  that  before  the  commencement  of  the  period  in  respect  of 
which  the  rent  was  claimed,  to  wit,  on  the  29th  of  June,  1841,  the 
said  house  and  premises,  by  means  and  in  consequence  of  age  and 
natural  decay,  and  the  badness  of  the  materials  thereof,  and  the 
bad  and  improper  manner  in  which  they  were  originally  built,  and 
the  rotten,  foundrous,  miry,  and  insecure  state  and  condition  of  the 
walls,  timbers,  and  foundations  thereof,  and  for  want  of  good  and 
sufficient  sewerage  and  drainage,  and  by  and  through  the  neglect 
and  default  of  the  plaintiff,  and  not  for  want  of  any  such  repair  as 
(1)  Cp.  GoU  y.  Gandy  (1853)  2  £.  &  B.  845. 

40—2 
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June  11. 

Exeh.  of 
Pltan. 
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QUARRINO- 

TON 

V, 

Abthub. 


[  •338  ] 


Martin,  contra  : 

The  true  construction  of  the  deed  is,  that  if  the  parties  do  work 
the  mines,  they  shall  do  so  in  a  proper  and  workmanlike  manner ; 
but  if  they  choose  not  to  work  them,  they  are  not  bound  to  do  so, 
paying  the  fixed  rent.  The  very  terms  of  the  reservation  of  2(M. 
per  annum,  whether  any  coal  should  be  worked  or  not,  shows  that 
it  was  to  be  optional  with  the  defendant  to  work  them  or  not. 
There  is  nothing  in  the  covenant  to  compel  him  to  work  the  mines. 
The  clause  reserving  the  20Z.  contemplates  that  there  may  be  no 
working  of  the  coal,  and  there  could  be  no  breach  without  it. 

Piatt,  in  reply : 

If  this  in  terms  had  been  a  grant  of  a  ^license  merely  to  work 
the  mines,  as  in  Muskett  v.  Hill  (i),  it  might  perhaps  have  been 
different ;  but  this  is  an  actual  demise  of  the  mines  themselves. 
The  argument  on  the  other  side  would  go  to  the  extent  that 
nothing  at  all  was  demised.  With  respect  to  what  has  been  said 
as  to  the  201.  being  to  be  paid  whether  the  mines  were  worked  or 
not,  there  is  nothing  in  that  observation,  for  if  the  royalty  amounts 
to  more,  the  payment  of  that  sum  is  to  cease  altogether. 

Cur.  adv.  vult. 
The  judgment  of  the  Coubt  was  now  delivered  by 

Aldebson,  B.  : 

This  case  was  heard  before  my  brothers  Parke,  Bolfe,  and 
myself,  in  last  Term,  and  the  question  arose  on  a  demurrer  to  the 
second  plea.  The  declaration  states  that  the  plaintiff,  by  deed 
dated  the  13th  October,  1889,  demised  to  the  defendant  and  two 
other  persons,  the  mines  which  at  the  date  of  the  demise  had  been, 
or  during  the  term  of  twenty-one  years  thereby  created  should  be, 
discovered  or  opened  in  or  under  certain  lands  called  Dyffiryn 
House,  and  the  demesne  lands  thereto  adjoining ;  and  in  the  deed 
was  a  covenant  by  the  lessees  jointly  and  severally,  that  they 
would  during  the  term  work  the  demised  premises  in  a  workman- 
like manner,  according  to  the  custom.  The  declaration  then  avers 
a  breach  of  that  covenant,  in  not  working  the  said  demised 
premises  in  a  workmanlike  manner. 

There  are  three  counts  in  the  declaration,  founded  on  three 
separate  demises  of  different  mines,  but  they  are  all  framed  in 

(1)  50  B.  B.  832  (5  Bing.  N.  C.  694 ;  7  Scott,  855). 
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precisely  the  same  language,  so  that  the  decision  as  to  one 
governs  the  whole.  The  defendant  pleads  by  his  *second  plea, 
that  the  mines  in  the  first  count  of  the  declaration  mentioned  were 
not  at  any  time  before  the  demise  worked,  gotten,  or  cleared  in  any 
manner  whatever,  nor  did  the  defendant  and  the  other  lessees,  or 
any  of  them,  work  the  same  or  get  the  mines  in  any  manner 
whatever  :  and  there  are  similar  pleas  as  to  the  other  counts.  To 
these  pleas  the  defendant  demurred,  and  the  question  argued 
before  us  was,  whether,  it  appearing  by  the  pleas  that  the  mines 
had  not  been  worked  at  all,  the  defendant  was  liable  on  his 
covenant  to  work  the  demised  premises,  in  a  workmanlike 
manner. 

It  appears  to  us,  on  looking  at  the  pleadings  and  the  deeds  in 
question,  which  are  all  set  out  on  oyer,  and  are  very  long,  that 
the  defendant  is  clearly  entitled  to  judgment;  for  the  subject- 
matter  of  the  demise  in  all  the  deeds  is  not  the  mines  under  the 
lands  specified  in  the  deed,  but  only  such  of  the  mines  as  had  been 
or  should  be  discovered  or  opened.  It  is  therefore  plain,  that  in 
order  to  show  the  defendant  to  have  been  guilty  of  any  breach  of 
covenant  in  not  working,  or  not  working  in  a  workmanlike  manner, 
the  demised  premises,  it  was  absolutely  necessary  that  the  mines, 
the  not  working  of  which  is  the  ground  of  the  alleged  breach  of 
covenant,  should  have  been  discovered  or  opened.  The  contrary  to 
this  appears  on  the  face  of  these  pleadings,  and  we  are  therefore  of 
opinion  that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 


QUABBINO- 

TON 

V. 

Abthur. 
[  *339  ] 


KTJSSELL  AND   Others  v.   BELL  and   Another  (1). 

(10  Meeson  &  Welsby,  340-354.) 

Indebitatus  assumpsit  by  the  assignees  of  a  bankrupt.  The  first  four 
counts  were  for  goods  sold,  money  paid  and  had  and  received,  and  on  an 
account  stated,  laying  the  promises  to  the  bankrupt ;  the  dth,  6th,  and  7th 
counts  were  for  goods  sold,  money  had  and  received,  and  on  an  account 
stated,  laying  the  promises  to  the  assignees.  Pleas,  first,  except  as  to 
320?.  parcel,  &c.,  and  except  as  to  140^  parcel  of  the  sums  in  the  first, 
second,  third  and  fotu1;h  counts  mentioned,  non  assumpsit.  Secondly,  as  to 
the  said  sum  of  140/.,  parcel  of  the  monies  in  the  first,  second,  third,  and 
fourth  counts  mentioned,  a  plea  of  mutual  credit,  which  had  been  demurred 
to,  and  on  argument  judgment  given  for  the  defendant.  Thirdly,  as  to  the 
320/.  payment  of  that  sum  into  Court,  which  the  plaintiffs  took  out  and 


(1)  The  point  as  to  the  particulars 
could  hardly  aris^  under  the  present 


practice.    Upon  the  other  points  the 
case  is  still  an  authority. — ^A.  C. 


1842. 

Eafch,  of 
Pleas, 
[340] 
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RuBSELL  joined  issue,   on   the  plea  of  mm  assumpsit.     The  following   were  the 

V.  particulars  of    demand  delivered  prior  to  the  pleas.      "This  action    i*< 

Bell.  brought  to  recover  the  sum  of  140/.,  the  value  of  certain  yam  ;  also  the 

sum  of  316/.,  the  proceeds  of  a  bill  of  exchange,  ditiwn  by  J.  M.  and 
indorsed  by  the  bankrupt  to  the  defendant;  also  4/.,  the  proceeds  of  a 
cheque;  and  80/.  in  cash  ;  the  said  yam,  bill  of  exchange,  cheque  and  cash 
having  been  received  by  the  defendants  from  or  by  the  authority  of  the 
bankmpt,  about  the  months  of  September  or  October,  1839.  The 
particular  date  is  known  to  the  defendants."  At  the  trial,  the  cause 
proceeded  for  the  recovery  of  the  sum  of  140/.  only,  and  no  evidence  was 
adduced  as  to  the  80/.  cash.  It  was  objected  that  the  plaintifFs  were  not 
entitled  to  go  into  evidence  as  to  the  140/.,  as  that  sum  was  already 
satisfied  by  the  judgment  upon  the  demurrer,  and  that  that  sum  must  he 
struck  out  of  the  particulars  of  demand  ;  but  the  learned  Judge  received 
the  evidence,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit.  A 
rule  having  been  accordingly  granted  on  that  ground:  Held,  that  the 
plaintiff  was  entitled  to  give  evidence  of  goods  sold  to  the  amount  of  140/., 
upon  the  other  counts  of  the  declaration,  to  which  the  plea  was  not 
pleaded,  and  might  apply  the  particulars  to  those  counts. 

Where  a  debtor,  upon  applications  made  to  him  by  creditors  for 
payment  of  their  debts,  made  ap})ointment6  with  them  to  meet  him  at 
specified  times  and  places  with  reference  to  a  settlement  of  their  demands, 
but  failed  to  keep  such  appointments :  Held,  that  the  failures  to  keep  the 
appointments  constituted  acts  of  bankruptcy,  although  the  places  at  which 
the  appointments  were  made  were  not  his  usual  places  of  business. 

It  appeared  at  the  trial,  that  after  the  bankruptcy,  85  bundles  of  yam, 
of  the  value  of  114/.,  had  been  delivered  by  the  bankrupt  to  the  defendants, 
as  they  alleged,  to  meet  an  accommodation  bill  which  they  were  about  to 
give  the  bankrupt.  The  goods  were  accompanied  by  an  invoice,  which 
stated  them  to  be  bought  by  the  defendants  of  the  bankrupt :  Held,  under 
these  circumstances,  that  the  assignees  might  waive  the  tort,  and  bring 
assumpsit  for  goods  sold  and  delivered. 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the 
defendants,  before  the  said  J.  Nicholl  became  bankrupt,  were 
indebted  to  him  in  the  sum  of  5001.  for  goods  sold  and  delivered ; 
the  second  count  was  for  money  paid  by  the  bankrupt  for  the 
defendants ;  the  third  for  money  had  and  received  by  the  defen- 
dants for  the  use  of  the  bankrupt;  and  the  fourth  was  on  an 
account  stated  between  the  defendants  and  the  bankrupt;  laying 
the  promises  to  the  bankrupt.  The  fifth  count  was  for  goods  sold 
and  delivered  by  the  plaintiffs,  as  assignees,  to  the  defendants;  the 
sixth  for  money  had  and  received  to  the  use  of  the  assignees  ;  and 
the  seventh  was  on  an  account  stated  between  the  defendants  and 
the  plaintiffs,  as  assignees ;  stating  the  promises  to  the  plaintiffs 
as  assignees. 
[  341  ]  The  defendants  pleaded,  first,  except  as  to  the  sum  of  820{., 

parcel  of  the  sums  of  money  in  the  declaration  mentioned,  and 
except  as  to  the  further  sum  of  1402.,  parcel  of  the  sums  in  the 
first,  second,  third,  and  fourth  counts  mentioned,  non  asgumpsit. 
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Secondly,  as  to  the  said  sum  of  140{.  parcel  of  the  monies  in  the  Russell 
first,  second,  third,  and  fourth  counts,  and  not  being  any  part  of  be^ll. 
the  sum  of  820/.,  parcel  &c.  in  the  next  plea  mentioned,  that  before 
notice  of  any  act  of  bankruptcy,  and  before  the  issuing  of  the  Jiat, 
and  before  action  brought,  they  the  defendants  gave  credit  to  the 
bankrupt  to  a  large  amount,  by  accepting  certain  bills  of  exchange 
for  his  accommodation,-  and  at  his  request,  without  any  considera- 
tion or  value,  which  bills  were,  before  notice  of  the  bankruptcy, 
negotiated  by  the  bankrupt  for  his  own  use  and  benefit ;  that  the 
credits  so  given  were  likely  to  end  in  debts  from  the  bankrupt  to 
the  defendants  ;  and  that  afterwards,  and  before  action,  the  defen- 
dants paid  the  bills.  To  this  plea  there  was  a  special  demurrer  ; 
but  on  argument,  in  Easter  Term,  1841  (i),  it  was  held  to  be 
sufficient,  and  judgment  was  accordingly  entered,  that  the  second 
plea  was  sufficient  to  bar  the  plaintiff  from  maintaining  the  action 
as  to  the  said  sum  of  140Z.,  parcel  &c. 

The  defendants,  as  to  the  sum  of  8202.,  pleaded  payment  of  that 
sum  into  Court,  which  the  plaintiffs  took  out,  and  joined  issue  on 
the  plea  of  nan  ctssuvipsit. 

The  following  were  the  particulars  of  the  plaintiffs'  demand, 
delivered  under  a  Judge's  order  the  day  prior  to  the  delivery  of  the 
declaration : 

"  This  action  is  brought  to  recover  the  sum  of  140Z.,  the  value 
of  certain  yarn ;  also  the  sum  of  8162.,  the  proceeds  of  a  bill  of 
exchange  drawn  on  John  Murgatroyd,  and  indorsed  by  Joseph 
NichoU  to  the  defendants ;  also  42.,  the  proceeds  of  a  cheque  (2) ; 
and  the  sum  of  802.  *in  cash ;  the  said  yarn,  bill  of  exchange,  [  ^342  ] 
cheque,  and  cash,  having  been  received  by  the  defendants  from  or 
by  the  authority  of  the  said  Joseph  NichoU,  about  the  months  of 
September  or  October,  1889.  The  particular  date  is  known  to  the 
defendants." 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Summer 
Assizes  for  the  county  of  York,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  1402.  for  yarn  sold  and  delivered  to 
the  defendants,  and  802.  for  money  which  it  was  alleged  came  to 
the  defendant's  hands  after  the  bankruptcy ;  as  to  the  latter  sum, 
however,  no  evidence  was  adduced.  It  was  objected,  at  the  con- 
clusion of  the  opening  speech  of  the  plaintiffs'  counsel,  that  they 
were  not  entitled  to  go  into  evidence  as  to  the  1402.,  inasmuch  as 

(1)  See  8  M.  &  W.  277.  sums  of  316/.  and  41  together,  made 

(2)  It  will  be  perceived  that  these      the  sum  of  320/.  paid  into  Court. 
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Russell  judgment  had  been  already  given  against  them  as  to  that  sum  on 
Bell.  the  demurrer ;  that  if  it  were  otherwise,  the  plaintiffs  would  be 
proceeding  twice  to  recover  the  same  sum ;  that  if  the  judgment 
had  been  the  other  way,  and  the  plaintiffs  were  to  obtain  a  verdict 
now  for  that  sum,  they  would  recover  the  same  sum  twice  over. 
To  this  it  was  answered,  that  the  second  plea,  on  which  judgment 
had  been  given  for  the  defendants,  was  confined  to  the  first  four 
eounts  of  the  declaration.  The  learned  Judge  said  he  should 
receive  the  evidence,  giving  the  defendants  leave  to  move  to  enter 
a  nonsuit. 

The  plaintiffs,  in  order  to  show  acts  of  bankruptcy  committed  by 
NichoU  (the  bankrupt),  proved  repeated  applications  made  to  him 
by  several  creditors  for  payment  of  debts  owing  to  them  from  him  ; 
that  he  had  made  appointments  with  them  to  meet  him  in  the 
months  of  July,  August,  and  September,  1889,  with  reference  to 
an  arrangement  of  their  demands,  at  Bradford  and  Halifax  markets, 
and  at  certain  public-houses;  which  appointments  the  bankrupt 
failed  to  keep.  There  was  no  other  evidence  as  to  the  bankrupt's 
denying  or  absenting  himself,  but  the  case  rested,  in  this  respect, 
on  the  neglect  to  keep  the  above  appointments. 
[  343  ]  Jt  was  proved  by  a  commission  agent  of  the  name  of  Froggatt, 

that  on  the  15th  of  October,  1889,  he  had  eighty-five  bundles  of 
yarn  of  the  bankrupt's  in  his  possession,  the  value  of  which  he 
said  was  about  1141.;  that  the  bankrupt  urged  him  to  buy  it,  which 
he  refused  to  do,  but  advised  the  bankrupt  to  sell  it,  which  he  said 
he  would  try  to  do.  He  afterwards  came  and  said  he  had  sold  it, 
and  sent  a  porter  for  it.  Another  witness  proved  that  the  defen- 
dant Bell  had  admitted  to  him  that  the  bankrupt,  Nicholl,  had 
pressed  him  to  receive  some  goods  which  the  bankrupt  and  a 
porter  brought  to  him,  about  the  value  of  lOOZ.,  and  that  they  the 
defendants  had  received  them.  It  was  objected  that  there  was  no 
evidence  of  a  sale  of  the  goods,  or  of  money  had  and  received  by 
the  defendants  to  the  use  of  the  assignees ;  and  the  learned  Judge 
being  of  that  opinion,  was  about  to  nonsuit  the  plaintiffs,  when  the 
defendant  Bell's  examination  was  put  in.  On  being  asked  when 
the  yam  was  delivered,  he  stated  that  the  goods  were  sent  by  the 
bankrupt  on  account  of  an  accommodation  bill  the  defendants  were 
about  to  give  him ;  that  the  amount  was  1142.  15^.,  and  that  the 
goods  were  received  by  them,  he  believed,  on  the  17th  of  September, 
1839 ;  that  he  could  not  swear  to  the  precise  day,  but  he  had  no 
doubt  of  it ;  that  the  invoice  which  accompanied  them  bore  that 
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date ;  that  they  received  no  yarns  from  Froggatt's  warehouse  but      Russell 
those  on  the  17th  of  September.     The  invoice  was  as  follows  :  bell. 

"  Messrs.  Harrison  &  Bell.  Sept.  17,  1839. 

"  Bought  of  Joseph  Nicholl. 
"  170  gr.  40  weft  at  13s.  6d MIU    15    0." 

It  was  still  objected  that  there  was  no  evidence  of  any  sale  of  the 
goods  by  the  assignees  to  the '  defendants,  or  of  money  had  and 
received  by  the  defendants  to  the  use  of  the  assignees.  The  learned 
Judge,  however,  thought  the  plaintiffs  entitled  to  recover,  and  the 
jury,  under  his  direction,  found  a  verdict  for  114Z.  on  the  fifth 
count  of  the  declaration,  with  leave  to  the  defendants  to  move  to 
enter  a  nonsuit. 

Worthy  having,  in  Michaelmas  Term  last,  obtained  a  rule  to       [  344  ] 
enter  a  nonsuit  accordingly, 

Cressivell  and  W.  II.  Watson  now  showed  cause : 

First,  it  is  said  that  there  having  been  a  plea  as  to  140Z.,  parcel 
&c.,  on  which  judgment  was  given  for  the  defendants,  that  sum  of 
140i.  is  to  be  struck  out  of  the  particulars  delivered,  and  that  no 
evidence  can  be  given  as  to  that  sum :  but  that  is  treating  the  plea 
as  pleaded  to  the  particulars,  and  not  to  the  declaration;  the 
particulars,  however,  are  given  merely  to  restrict  the  proof  at  the  . 
trial.    *     *     * 

Then  secondly,  there  was  abundant  evidence  of  acts  of  bank-  [  345  j 
ruptcy  before  the  delivery  of  these  goods.  At  the  trial  repeated 
appointments  which  the  bankrupt  had  made  with  different  creditors 
were  proved,  and  that  he  had  failed  to  keep  those  appointments, 
which  was  clearly  sufiQcient.  A  trader's  absenting  himself  from 
any  place  with  intent  to  delay  a  creditor,  is  an  act  of  bankruptcy  : 
Curteis  v.  Willes  (1). 

Thirdly,  there  is  abundant  evidence  of  goods  sold  and  delivered 
by  the  assignees.  Here  the  goods  were  received  by  the  defendants 
from  the  bankrupt  after  the  bankruptcy,  accompanied  by  an 
invoice  stating  the  price  of  them,  and  the  assignees  are  entitled 
to  recover  the  exact  sum  invoiced,  as  they  have  done.  Even 
supposing  this  to  *be  a  conversion,  the  assignees  have  a  right  to  [  *346  j 
waive  the  tort  and  bring  assumpsit.  In  Smith  v.  Hodson  (2),  the 
rule  is  laid  down,  that  if  a  bankrupt  on  the  eve  of  bankruptcy 

(1)  1  Car.  &  P.  211 ;  6  Dowl.  &  Ry.  (2)  53  R.  R.  93  (4  T.  R.  211). 

224  ;  Ry.  &  M.  68. 
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RussKLL  fraudulently  deliver  goods  to  one  of  his  creditors,  the  assignees  may 
Bkll.  disaflBrm  the  contract,  and  recover  the  value  of  the  goods  in  trover; 
but  if  they  bring  assumpsit  they  affirm  the  contract,  and  then  the 
creditor  may  set  oflf  his  debt.  Here  the  assignees  have  affirmed 
the  contract.  The  defendants  cannot  say  that  they  did  not  take 
the  goods  since  the  bankruptcy,  and  they  are,  therefore,  clearly 
liable  for  them  as  goods  sold  by  the  assignees. 

Wortley  and  Crompton,  in  support  of  the  rule : 

The  object  of  the  particulars  is  to  apprise  the  defendants  of  what 
the  plaintiffs  seek  to  recover,  and  they  must  not  be  calculated  to 
mislead  them.  Here  the  plaintiffs,  amongst  other  things,  set  up 
a  claim  of  140Z.  for  yarn  sold  and  delivered.  To  the  counts  for 
goods  sold  and  delivered,  &c.,  by  the  bankrupt,  the  defendants 
have  pleaded,  as  to  the  140Z.,  a  plea  which,  on  demurrer,  was  held 
to  be  a  good  bar;  and  that  plea  states  it  to  be  a  transaction 
between  the  bankrupt  and  the  defendants. 

(Lord  Abingbr,  C.  B.  :  The  particulars  are  sufficiently  vague 
to  admit  of  any  parcel  of  yarn  having  been  delivered  to  the 
defendants. 

Alderson,  B,  :  The  plaintiffs'  particulars  restrict  them  to  14(M. 
for  yarn  sold  and  delivered,  but  they  may  apply  that  to  the  other 
counts.) 

It  is  submitted  that  the  plaintiffs  have  been  answered  as  to  the 
UOl    *     *     * 
[347]  Then   secondly,  as   to  the  act  of  bankruptcy.     This  person's 

merely  failing  to  meet  his  creditors  at  Bradford  and  Halifax 
markets,  or  at  certain  public-houses  which  he  had  appointed,  does 
not  amount  to  an  act  of  bankruptcy.  In  order  to  constitute  it  such, 
it  must  be  a  failure  to  meet  his  creditors,  pursuant  to  an  appointment, 
at  his  place  of  business. 

(Alderson,  B.  :  If  he  fails  to  meet  a  creditor  to  pay  a  debt,  which 
he  has  appointed  to  do,  it  is  an  act  of  bankruptcy.) 

Here  there  was  no  evidence  that  Nicholl  stopped  away  in  order  to 
avoid  his  creditors. 

(Lord  Abinger,  G.  B.  :  He  is  proved  to  have  made  six  or  seven 
different  appointments,  all  of  which  he  failed  to  keep,  and  onleae  a 
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reasonable  excuse  is  given  for  it,  that  is  an  irresistible  case  to  show      Russkll 
that  he  avoided  his  creditors.)  Bell. 

Thirdly,  there  was  no  evidence  of  any  sale  or  delivery  of  the  goods 
at  all,  but  it  is  shown  that  the  goods  were  delivered  for  a  totally 
different  purpose. 

(Alderson,  B.  :  You  receive  goods  with  an  invoice  stating  a  sale 
to  you.  It  is  true  the  defendant  Bell  states  it  to  have  been  on  the 
17th  of  September,  whereas  it  appears  that  it  was  not  until  the 
15th  of  October.) 

It  is  the  ordinary  custom,  where  goods  are  sent  as  a  security,  to 

send  *an  invoice  with  them.  [  *^^^  1 

(Alderson,  B.  :  You  received  them  under  that  invoice,  stating 
them  to  be  bought  of  the  bankrupt ;  can  you  say  that  that  was  not 
a  sale  id  law  ?) 

The  plaintiffs  rely  upon  this,  in  one  respect,  as  a  fraudulent  prefer- 
ence. It  is  true  you  may  waive  the  tort ;  but  you  must  in  that 
case  go  on  the  very  contract  between  the  parties,  which  the  law 
under  the  circumstances  will  imply.  Now,  was  there  anything  here 
to  show  that  these  goods  were  to  be  paid  for  on  request  ?  Certainly 
not.  An  invoice  is  always  sent  in  every  transaction  of  this  kind, 
whether  there  is  a  sale  or  not.  This  was  not  a  contract  for  the 
.sale  of  goods  to  be  paid  for  on  request.  Strati  v.  Smith  (i)  shows 
that,  although  you  may  waive  the  tort,  still  you  are  bound  by  the 
very  terms  of  the  sale  between  the  parties.  *  *  In  Bradbury  v. 
Anderton  (2),  that  principle  is  applied  to  a  case  like  the  present.  It 
appears,  therefore,  that  where  a  party  proceeds  upon  a  contract 
instead  of  insisting  on  what  he  might  treat  as  a  fraud,  he  must 
abide  by  the  terms  of  the  contract.     *     *     * 

Lord  Abinger,  C.  B.  :  [  349  ] 

It  appears  to  me  that  the  argument  of  the  learned  counsel  for  the 
defendant  is  untenable  on  both  points.  First,  as  to  the  bill  of 
particulars.  It  is  perfectly  novel  to  say  that  a  plea  is  to  be  con- 
strued by,  or  has  any  reference  to,  a  bill  of  particulars ;  what  the 
Courts  have  laid  down  as  a  settled  rule  is  this — that  where  a  bill  of 
particulars  admits  a  sum  of  money  to  be  paid,  and  the  plaintiff  goes 

(1)  1  Cr.  M.  &  E.  312.  (2)  Ibid.  486. 
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Russell  for  the  balance  only,  the  party  shall  not  be  bound  to  plead  payment ; 
Bell.  *^^^  ^^  *o  say,  on  non  assumpsit  he  shall  be  entitled  to  credit  for 
the  amount  stated  in  his  bill  of  particulars  without  a  plea  of  pay- 
ment. The  plea  is  to  the  declaration,  and  nothing  but  the  declara- 
tion. To  put  the  argument  of  the  counsel  for  the  defendant  in  the 
light  that  appears  to  me  to  be  the  strongest,  it  is  this ;  we  have  one 
set  of  counts  to  which  there  is  a  plea  of  mutual  credit,  to  which 
there  was  a  demurrer,  which  was  determined  in  favour  of  the 
defendants.     They  say,  look  at  the  consequence  if  you  do  not  con- 

[  *350  ]  sider  that  as  disposing  altogether  of  the  plaintiff's  *claim  :  if  the 
plaintiffs  were  to  prove  this  claim,  and  attempt  to  show  the  very 
debt  which  is  the  subject  of  the  set-off  in  this  case,  will  not  this 
judgment  in  favour  of  the  defendants  upon  this  plea  be  decisive 
evidence  between  the  same  parties  that  they  have  satisfied  the 
debt  by  a  set-off,  and  therefore  the  plaintiffs  cannot  provg  it? 
But  to  that  argument  there  is  an  obvious  answer.  Suppose  the 
assignees  had  brought  the  action,  and  confined  the  declaration 
altogether  to  counts  in  assumpsit  which  had  been  pleaded  to,  and 
there  had  been  judgment  for  the  defendants ;  so  far  then  the  action 
would  have  been  decided  in  favour  of  the  defendants :  might  not 
the  plaintiffs  afterwards  have  brought  an  action  of  trover  ?  Is  it 
not  every  day's  practice,  where  a  party  is  mistaken  in  his  form  of 
action,  and  is  therefore  nonsuited,  that  he  brings  an  action  of 
trover,  and  recovers  the  very  same  sum  ?  It  is  every  day's  practice ; 
and  was  it  ever  heard,  where  a  defendant  has  recovered  judgment 
on  demurrer,  and  the  plaintiffs,  not  choosing  to  abide  by  that, 
have  brought  a  different  action,  and  recovered  the  full  amount,  that 
the  defendant  could  set  up  the  first  judgment,  and  say  the  plaintiff 
was  satisfied,  and  could  not  prove  the  debt  ?  Here  is  a  count  that 
is  not  applicable  to  the  case,  and  the  defendants  have  recovered 
judgment  by  force  of  that ;  upon  the  count  that  is  applicable  the 
plaintiffs  have  recovered  a  verdict.  Can  it  be  supposed  that  any 
commissioner  of  bankrupt,  upon  the  state  of  facts,  would  say  the 
plaintiffs  cannot  prove  it  under  the  commission  ?  In  truth,  the  two 
separate  sets  of  counts  are  just  the  same  as  two  separate  actions. 
Suppose,  for  example,  on  the  first  class  of  counts  the  plaintiff  had 
recovered  a  verdict  on  the  trial,  the  defendants  having  obtained  a 
verdict  upon  the  other,  would  they  not  go  before  the  commissioner 
and  say,  the  assignees  cannot  recover  for  anything  due  to  the 
bankrupt  ?  The  whole  fallacy  of  this  argument  is,  that  this  is  a 
plea  to  the  bill  of  particulars,  but  that  is  not  so.     The  plea  is  to 
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*the  declaration,  and  to  nothing  else ;  and  if  a  party  delivers  a  bill      Russell 
of  particulars,  without  saying  he  means  to  confine  himself  to  the        bell. 
demand   upon   a  particular  count,   he  is  quite  entitled  to   take       [  *35i  ] 
advantage  of  any  count  in  the  declaration  to  which  the  particulars 
apply ;  and  if  it  turns  out  that  the  plea  does  not  apply  to  one  count, 
and  does  to  the  other,  he  may  apply  the  bill  of  particulars  to  either. 
It  is  no  objection,  therefore,  either  in  reason  or  law,  to  say  that  the 
parties  are  precluded  by  their  particulars  from  going  into  evidence 
to  support  the  second  count. 

Then  as  to  the  other  points.  Mr.  Worthy  insists  that  there  is 
no  sufficient  evidence  in  this  case  of  an  act  of  bankruptcy,  except 
that  of  a  sale  of  the  goods.  I  think  I  should  not  have  hesitated  in 
directing  the  jury  that  any  one  of  these  was  an  act  of  bankruptcy ; 
but  when  they  are  all  taken  together,  they  leave  no  doubt  as  to  the 
motives  of  the  bankrupt  in  the  evasions  he  made  to  his  creditors, 
accompanied  as  they  were  by  fraud,  and  this  avoiding  of  creditors 
is  precisely  within  the  very  letter  of  the  Bankrupt  Act  (i).  The 
case  that  has  been  quoted  from  the  Nisi  Frius  Beports  is  only  one 
of  numerous  examples  of  the  same  sort,  in  which  the  parties  have 
made  an  appointment  at  a  house,  not  the  usual  house  of  the 
bankrupt,  and  he  failing  to  keep  it,  it  has  not  been  deemed  an  act 
of  bankruptcy ;  but  if,  to  avoid  his  creditors,  a  man  says,  I  will  meet 
you  at  a  public-house,  or  I  will  meet  you  at  such  a  place,  at  such  a 
time,  in  such  a  way,  and  then  pay  you  money,  and  he  is  not  there  at 
all,  that  has  been  held  to  be  an  act  of  bankruptcy.  The  cases  are 
numerous,  but  they  have  not  found  their  way  into  the  reports,  except 
that  one  case.    I  think  it  is  clear  there  was  an  act  of  bankruptcy. 

Then  Mr.  Crompton  says,  that  if  you  treat  this  as  a  sale,  you 
must  treat  it  as  a  sale  with  all  the  circumstances  belonging  to  it. 
That  proposition  is  true,  with  this  qualification — if  the  sale  is  made 
by  an  agent,  and  properly  conducted  for  the  supposed  vendor,  and 
the  person  buying  is  an  honest  *buyer,  the  vendor  must  stand  to  [  *352  ] 
the  sale,  and  is  bound  by  the  contract ;  but  if  a  stranger  takes  my 
goods,  and  delivers  them  to  another  man,  no  doubt  a  contract  may 
be  implied,  and  I  may  bring  an  action  either  of  trover  for  them,  or 
of  assumpsit.  This  is  a  declaration  framed  on  a  contract  implied 
by  law.  Where  a  man  gets  hold  of  goods  without  any  actual  con- 
tract, the  law  allows  the  owner  to  bring  assumpsit;  that  is  the 
solution  of  it,  and  gets  rid  of  the  whole  difficulty.  Here  the 
bankrupt  took  these  goods,  and  delivered  them  to  the  defendants  ; 

(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4  (d). 
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BussELL  on  that  an  implied  assumpsit  arises  that  they  are  to  pay  the  owners 
Bell.  ^^^  value  of  the  goods.  I  think  that  is  an  answer  to  Mr.  Crompton's 
argument,  and  a  whole  class  of  cases  have  decided  this  point,  that 
you  may  convert  a  tort  into  an  action  of  assumpsit,  by  bringing  an 
action  for  the  value  of  the  goods  so  sold,  waiving  the  tort.  Here 
the  bankrupt  is  selling  goods  under  false  colours,  in  order  to  cover 
transactions  he  knew  he  could  not  otherwise  cover  ;  and  be  has  no 
right  to  set  up  his  own  fraudulent  contract.  But  the  action  being 
brought  for  goods  sold  and  delivered  by  the  assignees,  and  not  by 
the  bankrupt,  the  assignees  have  a  right  to  waive  the  tort,  and 
bring  an  action  of  assumpsit  for  goods  sold  and  delivered. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  point,  the  efifect  of 
the  bill  of  particulars,  I  apprehend,  is  entirely  confined  to  the 
plaintiffs'  evidence  at  the  trial.  Where  there  is  a  declaration  for 
goods  sold  and  delivered,  and  the  particulars  specify  the  goods 
sold,  with  the  amount,  giving  credit  specifically  for  the  sums  paid ; 
there  the  particular  is  construed  to  mean,  that  the  defendant  is  to 
understand  that  the  plaintiff,  at  the  trial,  will  be  confined,  on  his 
general  count  for  goods  sold  and  delivered,  to  the  unpaid-for  goods ; 
it  restrains  his  evidence  to  that.  You  are  not  to  expect,  in  such  a 
case,  that  the  plaintiff  will  give  evidence  of  the  whole  of  the  goods 
[  *S5d  ]  which  he  has  delivered  *to  you,  and  that  you  are  to  get  rid  of  it  by 
showing  you  paid  for  them ;  but  by  his  particular  he  is  restrained 
to  a  balance,  and  a  balance  alone.  That  is  the  true  construction 
of  the  particulars  in  this  case ;  they  go  in  restraint  of  the  plaintiff's 
evidence,  and  no  more.  Here  the  plaintiffs  have  one  claim  which 
they  state  in  two  different  forms  in  these  counts :  in  the  one  case 
they  treat  it  as  a  claim  that  arose  to  them  as  assignees,  by  reason 
of  the  sale  the  bankrupt  made ;  in  another  count  they  treat  it  as  a 
sale  made  by  themselves  as  assignees  after  the  bankruptcy;  to 
which  the  defendant  pleads  in  effect  thus :  ''  If  you  treat  it  as  a  sale 
by  the  bankrupt  before  the  bankruptcy,  the  bankrupt  owed  me  more 
money,  and  I  have  a  good  defence  against  you."  To  that  plea  the 
plaintiffs  demurred,  and  on  the  argument  the  Court  were  of  opinion 
that  the  plaintiffs  were  wrong,  and  that  if  it  was  to  be  treated  as  a 
sale  before  the  bankruptcy,  the  defendant  had  a  good  defence,  it 
being  clear  that  the  defendant  had  counter  claims  amounting  to 
more  than  1402.  Then  the  plaintiffs  say,  that  being  so,  they  will 
go  upon  the  count  which  treats  it  as  a  sale  by  the  assignees  after 
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the  bankruptcy.  It  is  true,  at  the  trial  they  are  restrained  from  Russell 
going  for  more  than  the  1402.  on  that  count,  but  that  is  the  only  bell. 
restraint  which  the  particulars  impose  upon  them.  That  restraint 
will  not  avail  the  defendants  on  the  present  occasion,  because  it 
must  be  considered,  that  the  plaintiffs  have  not  given  evidence  of 
any  thing,  excepting  that  one  claim  by  the  bankrupt ;  therefore  it 
seems  to  me  that  the  particulars  in  this  case  do  not  restrain  the 
plaintiffs  in  the  slightest  degree ;  that  their  only  effect  at  the  trial 
is  to  restrain  the  evidence  they  are  to  give,  and  has  no  reference 
whatever  to  the  pleadings. 

Then  the  next  point  is,  whether  or  not,  that  being  the  case,  the 
plaintiffs  being  at  liberty  to  give  evidence  of  goods  sold  and  delivered 
by  the  assignees  to  the  defendant,  for  which  they  proceed  to  claim 
payment,  have  they  made  out  that  ?  They  show,  long  before  the 
15th  day  of  October,  *acts  of  bankruptcy  committed  by  the  bank-  [  '354  ] 
rupt,  Joseph  Nicholl.  There  was  abundant  evidence  to  show  not 
only  one  but  several  acts  of  bankruptcy  before  the  15th  of  October ; 
appointments  made  with  creditors,  to  meet  them  at  particular  places 
in  order  to  pay  them  money,  and  going  away  and  making  excuses 
not  founded  in  fact,  and  which  indeed  were  no  excuses  at  all,  and 
could  leave  no  doubt  in  the  minds  of  the  jury  that  he  absented 
himself  upon  those  occasions  merely  to  delay  his  creditors.  That 
such  an  absenting  is  an  act  of  bankruptcy  is  beyond  all  possibility 
of  doubt. 

Then,  if  that  be  so,  another  question  is,  has  there  been  a  sale 
subsequent  to  these  acts  of  bankruptcy  to  the  defendants  ?  I  am 
supposing  there  are  acts  of  bankruptcy  proved  prior  to  the  15th  of 
October.  There  is  proof  that  Bell  comes  to  the  bankrupt  and  per- 
suades him  to  sell  the  yarn  to  him ;  there  is  the  examination  of 
Bell,  in  which  he  states  that  he  has  received  the  goods ;  and  there 
is  the  invoice,  in  which  it  is  stated  that  Messrs.  Harrison  and  Bell 
(that  is  the  defendants)  bought  of  John  Nicholl  (that  is  the  bank- 
rupt) yarn  to  the  amount  of  1142.  lbs.  As  against  the  defendants, 
this  is  sufficient  evidence  that  they  received  those  goods  under  a 
contract  of  sale  for  114Z.  168.  The  defendant,  when  examined 
before  the  commissioners,  tells  a  story  about  the  goods ;  are  we 
to  take  that  story  as  it  is,  or  are  we  not  rather  to  take  so  much 
only  as  may  reasonably  be  taken  against  the  defendant,  rejecting 
altogether  the  rest,  and  confine  him  to  that  on  which  he  incurs 
responsibility?  He  must  be  answerable  for  that  which  makes 
against  himself,  where  he  is  the  offending  party.    If  that  be  so,  as 
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WiLKs  J.  W.  Smith,  contra  : 

r. 

Smith.  The  two  questions  resolve  themselves  into  one ;  namely,  whether 

r  '^^^  ]  the  defendant's  promise  was  in  consideration  of  the  plaintiff's 
promise,  or  of  his  performance.  If  the  defendant  promised  in 
consideration  of  the  performance  of  the  contract  by  the  plaintiff, 
performance  must  be  averred ;  but  if  it  was  in  consideration  of  the 
plaintiff's  promise,  the  defendant  has  obtained  that  for  which  he 
contracted  to  pay  the  interest.  In  the  present  agreement  no  time 
is  fixed  for  delivering  possession  of  the  land,  but  a  time  is  fixed  for 
the  payment  of  the  purchase-money.  In  Mattock  v.  Kin^slake, 
LiTTLEDALB,  J.  says,  '*  A  time  being  fixed  for  payment,  and  none 
[  *35u  ]  for  *doing  that  which  was  the  consideration  for  the  payment,  an 
action  lies  for  the  purchase-money  without  averring  performance 
of  the  consideration.  An  action  for  not  executing  a  conveyance  of 
the  premises  might  have  been  maintained  by  the  defendant  before 
the  day  of  payment ;  and  in  such  action  no  allegation  of  payment 
would  have  been  necessary.  The  covenants  are  independent,  and 
each  party  has  relied  upon  his  remedy  by  action  against  the  other.'* 
Here  the  defendant  might  at  any  time  have  brought  an  action 
against  the  plaintiff  for  non-performance  of  the  agreement  on  his 
part.  The  promise  is  the  consideration,  and  not  the  performance 
by  the  plaintiff.  In  Campbell  v.  Jones  (i),  the  same  principle  is  laid 
down;  and  that  decision  was  recognised  and  approved  by  the 
Court  in  Glazebrook  v.  Woodraw  (2).  In  Pordage  v.  Cole  (3),  the 
declaration  was  similar  to  the  present,  and  there  it  was  held  that 
the  covenant  was  an  independent  one,  and  that  the  vendor  might 
bring  an  action  for  the  money,  before  any  conveyance  by  him  of 
the  land.     *     *     * 

Warren,  in  reply.     ♦     *     * 

[3«o]        Parke,  B.  : 

I  am  of  opinion  that  the  declaration  is  good,  and  that  it  was  not 
necessary  for  the  plaintiff  to  aver  his  readiness  and  willingness  to 
convey  at  every  period  of  the  contract.  It  is  enough  if  he  is  ready 
and  able  to  convey  at  the  time  when  the  title  is  to  be  made  out.  I 
also  think  that  it  is  no  objection  that  he  has  not  averred  thai  he 
had  a  title  to  the  land.  According  to  the  terms  of  the  agreement, 
no  time  is  fixed  for  the  sale ;  but  a  time  is  limited  within  which  the 

(1)  3  R  E.  263  (6  T.  R.  570).  (3)  1  Saund.  319. 

(2)  4  E.  E.  700  (8  T.  E.  366). 


VOL.  LXii,]      1842.     EX.     10  MEE.  &  W.  360—361.  663 


principal  money  is  to  be  paid,  with  interest  in  the  mean  time.  The  Wilks 
consideration  for  the  defendant's  paying  the  interest  is  the  plaintiff's  smith. 
undertaking  to  sell  the  land,  not  the  actual  sale  of  it.  The  plaintiff 
is  not  bound  to  do  anything  before  the  money  is  paid.  The  rule, 
as  laid  down  in  the  notes  to  Pordage  v.  Cole,  applies  strictly  to  this 
case.  No  time,  then,  being  fixed  by  the  agreement  for  the  convey- 
ance of  the  land,  it  cannot  be  a  condition  precedent ;  nor  can  we 
imply  that  a  conveyance  was  intended  to  be  made  before  the  interest 
was  paid,  else  we  should  be  supposing  that  the  plaintiff  intended  to 
part  with  his  estate  before  the  money  was  paid,  and  such  an  inten- 
tion certainly  cannot  be  implied  from  the  nature  of  the  contract. 
It  may  be,  that  no  conveyance  need  be  made  till  the  principal  money 
is  paid,  that  is,  at  the  end  of  four  years.  The  question  here  is, 
whether  or  not  interest  is  to  be  paid  before  the  plaintiff  has  given 
up  possession  of  the  land.  I  think  it  is,  and  that  the  conveyance 
is  not  a  condition  precedent.  The  plaintiff  is  therefore  entitled  to 
our  judgment. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  If  one  act  is  to  be  done  in  considera- 
tion of  another,  the  party  suing  for  the  non-performance  must  aver 
performance  on  his  *part.  But  if  there  be  two  acts,  one  fixed  in  [  'SGi  ] 
point  of  time,  and  the  other  not,  the  latter  is  not  a  condition 
precedent.  Here  the  defendant  relied  not  upon  the  plaintiff's 
performance,  but  upon  his  promise  to  perform. 

BoLFE,  B. : 

The  case  of  Luxton  v.  Robinson,  cited  by  Mr.  Warren,  is 
distinguishable  from  this  case,  because  there  possession  was  to  be 
delivered  to  the  defendant  on  a  given  day.  But  here  there  is  no 
such  obligation  to  deliver  possession.  No  such  intention  appears 
on  the  face  of  the  contract ;  and  if  we  were  to  hold,  that  possession 
was  to  be  given  by  the  plaintiff,  our  decision  would  be  at  variance 
with  the  meaning  of  the  parties.  The  vendor  was  not  to  convey 
the  estate  before  be  got  the  purchase-money. 

Judgment  for  the  plaintiff. 
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1842.  HICKINBOTHAM  v.  LEACH. 

•  (10  Meeson  &  Welsby,  361—364 ;  S.  C.  11  L.  J.  Ex.  341 ;  2  Dowl.  N.  S.  270.) 

^dk.  of  rp^  ^  declaration  for  words,  imputing  to  the  plaintiff,  a  pawnbroker,  tliat 

he  had  committed  the  unfair  and  dishonourable  practice  of  duffing,  that  is, 

'-        ^  of  replenishing  or  doing  up  goods,  being  in  his  hands  in  a  damaged  or 

worn-out  condition,  and  pledging  them  with  other  pawnbrokers,  the 
defendant  pleaded,  that  the  plaintiff  did  replenish  and  do  up  divers  good.*!, 
being  in  his  hands  in  a  damaged  or  worn-out  condition,  and  pledge  them 
with  divers  other  pawnbrokers :  Held  bad  on  special  demurrer,  as  not  being 
sufficiently  specific. 

Slander.  The  declaration  stated,  that  the  defendant  charged  the 
plaintiflf,  a  pawnbroker  and  silversmith,  with  committing  the  unfair 
and  dishonourable  practice  of  ''duffing,"  i.e.,  of  replenishing  or 
doing  up  goods  being  in  his  hands  in  a  damaged  or  worn-out 
condition,  and  pledging  the  same  with  other  pawnbrokers. 

Plea,  that  the  plaintiff  did  replenish  and  do  up  divers  goods, 
then  being  in  his  hands  in  a  damaged  and  worn-out  condition,  and 
did  pledge  the  said  goods  with  divers  other  good  and  worthy  subjects 
of  this  realm,  then  being  pawnbrokers.    Verification. 
[  862  ]  Special  demurrer,  assigning  for  causes,  that  it  was  not  stated  by 

the  plea  what  goods,  or  what  kind  of  goods,  being  in  a  damaged 
condition,  the  plaintiff  replenished  and  did  up,  nor  with  what 
pawnbroker  or  pawnbrokers  the  said  goods  so  replenished  and  done 
up  were  pledged. 

Erie,  in  support  of  the  demurrer : 

This  plea  is  much  too  general  and  vague  in  its  statements ;  the 
plaintiff  cannot  learn  from  it  what  he  is  to  come  to  prove  or  disprove. 
It  is  in  effect  only  a  general  plea  that  the  plaintiff  carried  on  his 
business  in  a  disreputable  manner,  which  is  the  libel  itself.  The 
defendant  cannot  justify  by  merely  repeating  the  general  imputations 
of  the  slanderous  words.  This  plea  would  not  give  the  plaintiff  any 
notion  what  were  the  goods  alleged  to  be  replenished  and  done  up, 
or  when  or  with  whom  they  were  pledged.  If  the  defendant  had 
the  evidence  of  his  statement,  he  might  have  specified  the  goods 
and  the  persons.  The  justification  must  set  forth  issuable  facts: 
Jones  v.  Stevens  (i),  Newman  v.  Bailey  (2),  J'anson  v.  Stuart  (z), 
Holmes  v.  Catesby  (4). 

(Parke,  B.  :  It  is  very  difficult  to  distinguish  this  case  from 
Newman  v.  Bailey.) 

(1)  25  R.  E.  714  (11  Price,  235).  (3)  1  R.  R.  392  (1  T.  R.  748). 

(2)  1  R.  R.  393  (2  Chit.  R.  665).  (4)  1  Taunt.  543. 
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The  Court  then  called  on 

G.  T.  White,  contra  : 

The  case  of  Newman  v.  Bailey  is  distinguishable,  on  the  ground 
that  there,  for  aught  that  appeared  specifically  on  the  plea,  the 
plaintiff  might  have  inflicted  penalties  for  many  different  kinds  of 
ofifences,  and  collected  fines  from  all  sorts  of  people :  nothing  specific 
was  there  alleged.  Here  the  plea  begins  by  charging  the  plaintiff 
with  an  unfair  mode  of  conducting  the  business  of  a  pawnbroker 
and  silversmith ;  and  then  the  defendant  points  out,  with  sufficient 
precision,  with  reference  to  the  *rule  which  prevents  him  from 
pleading  a  multiplicity  of  matters,  the  kind  and  nature  of  such 
dishonourable  dealings.  What  goods  the  plaintiff  did  up,  or  with 
what  pawnbrokers  he  pledged  them,  must  (assuming  the  plea  to  be 
true)  be  peculiarly  within  his  own  knowledge. 

(Parke,  B.  :  Your  argument  would  be  equally  good,  if  it  were  a 
plea  that  the  plaintiff  had  committed  divers  felonies. 

Alderson,  B.  :  The  plea  ought  to  state  the  charge  with  the  same 
precision  as  in  an  indictment.) 

It  is  clearly  not  necessary  to  set  forth  a  multitude  of  specific 
instances;  "it  being  a  rule  of  pleading,  that  where  a  subject 
comprehends  multiplicity  of  matter,  there,  in  order  to  avoid  pro- 
lixity, the  law  allows  of  general  pleading:  "  2  Saund.  411,  n.  (4) ; 
CormcaUis  v.  Savery  (i),  Shum  v.  Fanington  (2),  Barton  v.  Webb{s). 

(Alderson,  B.  :  In  those  cases  the  substantial  breach  was  the  not 
accounting  for  a  gross  sum,  received  in  parts.  But  here  every 
individual  act  of  duffing  would  be  a  sufficient  answer  to  the  action.) 

But  the  defendant  ought  not  to  be  tied  up  to  plead  and  prove  one 
particular  act.  He  is  not  to  plead  matter  of  evidence,  which  lies 
within  the  plaintiff's  knowledge :  Gale  v.  Reed  (4).  The  defendant 
points  out  a  specific  class  of  acts,  and  that  is  sufficient. 

Parke,  B.  : 

It  is  a  perfectly  well-established  rule  in  cases  of  libel  or  slander, 
that  where  the  charge  is  general  in  its  nature,  the  defendant,  in  a 
plea   of  justification,  must  state  some  specific  instances  of  the 
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(1)  2  Burr.  772. 

(2)  1  Bob.  &  P.  640. 


(3)  8  T.  R.  459. 

(4)  9  B,  B,  376  (8  East,  80). 
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misconduct  imputed  to  the  plaintiff.  That  is  settled  by  the  cases 
of  fTanson  v,  Stuart,  Newman  v.  Bailey,  and  Holmes  v.  Cateshy.  In 
some  of  those  cases,  perhaps,  the  statement  in  the  plea  was  not  so 
specific  as  it  is  here,  but  still  this  is  not  specific  enough :  the  plea 
should  have  stated  the  description  of  the  goods,  or  at  least  the 
names  of  the  pawnbrokers  with  whom  they  were  pledged.  As  it  is, 
the  statement  is  so  general,  *that  the  plaintiff  cannot  know  with 
what  he  is  intended  to  be  charged.  The  defendant  is  bound  to 
give  him  information  of  some  specific  acts  with  which  he  intends 
to  charge  him.  This  plea  does  not  do  that,  and  is  therefore  bad. 
With  respect  to  the  cases  which  have  been  referred  to,  of  actions 
for  not  accounting  for  monies,  the  reason  for  the  exception  in  those 
cases  is,  that  there  the  charge  is  for  not  accounting  for  an 
aggregate  sum  received  ;  and  it  is  held  to  be  sufficient,  in  order  to 
avoid  multiplicity  of  pleading,  to  assign  a  general  breach,  that  the 
defendant  received  divers  sums  of  money,  which  he  did  not  pay 
over.  None  of  those  decisions  have  any  application  to  cases  of 
libel  or  slander.  The  plea  is  therefore  bad,  and  the  judgment 
must  be  for  the  plaintiff. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  The  object  of  the  plea  is  to  give  the 
plaintiff  information  what  it  is  of  which  the  defendant  means  to 
accuse  him.  Mr.  White  says  that  must  be  within  the  plaintiff's 
knowledge  ;  but  that  is  not  the  case :  what  the  plaintiff  has  actually 
done  in  the  course  of  his  business  is  within  his  knowledge,  but 
not  what  the  defendant  mistakenly  or  wickedly  means  to  char<;e 
him  with  having  done ;  that  is  peculiarly  within  the  defendant's 
knowledge,  and  it  is  because  it  is  so  that  he  is  to  plead  it. 

GuRNBY,  B.,  and  Eolpb,  B.,  concurred. 

Judgment  for  Hie  plaintiff . 


1842. 
June  22. 
July  7. 

Exch,  of 
Pleat. 

[426] 


TUKNEK  AND   Others  v.   The   SHEFFIELD  and 
EOTHEEHAM  EAILWAY  COMPANY. 

(10  Meeson  &  Welsby,  425—435 ;  S.  C.  3  Ry.  Cas.  222.) 

By  a  Railway  Act,  it  was  provided,  that  nothing  in  the  Act  contained 
should  authorize  the  Company  to  take,  injure,  or  damage,  for  the  purposes 
of  the  Act,  any  house  or  building  which  was  erected  on  or  before  the 
30th  November,  1835,  without  the  consent  in  writing  of  the  owner  or  other 
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person  interested  therein,  other  than  such  as  were  specified  in  the  schedule       Tubneb 
to  the  Act,  unless  the  omission  therefrom  proceeded  from  mistake,  &c.  v* 

A  subsequent  clause  contained  provisions  for  settling  all  differences     Sheffield 
which  might  arise  between  the  Company  and  the  owners  or  occupiers  of  Bothbbuah 
any  lands  which  should  be  taken,  used,  damaged,  or  injuriously  affected  Railway  Co. 
by  the  execution  of  any  of  the  powers  granted  by  the  Act,  and  for  the 
payment  of  satisfaction  or  compensation,  as  well  for  damages  already 
sustained,  as  for  future  temporary,  or  perpetual,  or  any  recurring  damages: 
Held,  that  the  Company  were  liable,  in  an  action  on  the  case,  to  the 
i-eversioner  of  a  house  erected  before  the  30th  November,  1835,  and  not 
specified  in  the  schedule,  for  damage  done  to  it  by  the  obstruction  of  its 
lights  by  a  railway  station  erected  by  the  Company  under  the  Act,  and  by 
the  dust,  &c.,  drifted  from  the  station  and  embankment  into  the  house ;  and 
that  the  plaintiff  was  not  bound  to  come  in  under  the  compensation  clause* 

Case.     The  declaration  stated,  that  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendants  as  therein* 
after  mentioned,  certain  messuages,  starch-houses,  workshops,  and 
buildings,  with  the  appurtenances,  did  adjoin  to  certain  land  in 
the  possession  of  the  defendants,  and  were  in  the  possession  and 
occupation  of  certain  persons,  to  wit,  James  Woodhead  and  John 
Woodhead,  as    tenants    thereof  to  the  plaintiffs,  the   reversion 
thereof  then  and  still  belonging  to  the  plaintiffs,  and  which  said 
messuages,  &c.,  had  been  and  then  were  built  and  fitted  up  with 
divers  fixtures,  implements,  and  effects  of  the  plaintiffs  therein, 
and  had  long  been  and  then  were  used  for  the  purpose  of  manu- 
facturing  starch   therein  and  therewith,   and    for    divers    other 
purposes,  and  in  which  said  messuages,  &c.,  during  all  the  time 
aforesaid  there  of  right  had  been  and  were,  and  still  of  right  ought 
to  be,  divers,  to  wit,  100  ancient  windows,  through  which  the  light 
and  air,  during  all  the  time  aforesaid,  ought  to  have  entered,  and 
still  of  right  ought  to  enter  into  the  said  messuages,  &c.,  for  the 
convenient  and  wholesome  use,  occupation,  and  enjoyment  thereof: 
yet,  the  defendants,  well  knowing  the  premises,  but  contriving,  &c., 
to  injure,  prejudice,  and  aggrieve  the  plaintiffs  in  their  reversionary 
estate  and  interest  of  and  in  the  said  messuages,  &c.,  while  the 
said  messuages,  &c.,  were  so  in  the  possession  and  occupation  of 
the  said  James  Woodhead  and  John  Woodhead  as  tenants  thereof 
to  the  plaintiffs,  and  while  the  plaintiffs  were  so  interested  therein 
as  aforesaid,  to  wit,  on  &c.,  and  on  divers  ^other  days  and  times,       [  *426  ] 
&c.,  wrongfully  and  unjustly,  without  the  leave  or  license  and 
against  the  will  of  the  plaintiffs,  erected  and  built  a  certain 
railway  station,  wall,  and  embankment,  in  and  upon  the  said  land 
in  possession  of  the  defendants  as  aforesaid,  and  near  to  the  said 
messuages,  &c.,  and  wrongfully  and  injoxiously  kept  and  continued 
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TuBKEB      the  said  railway  station,  wall,  and  embankment  for  a  long  time,  to 
Shkf*fikld    wit,  &c.,  by  means  of  which  said  several  premises  the  light  and  air, 
RoTHEBHAM    ^'^^^^o  ^^^  ^^^  ^i^'^  aforesaid,  were  and   still  are  hindered  and 
Railway  Co.  prevented  from  coming  and  entering  into  and  through  the  said 
windows,  or  any  of  them,  into  the  said  messuages,  &c.,  and  the 
same  have  thereby  been  rendered  and  are  dark,  close,  uncomfort- 
able,  and  unwholesome,   and  less   fit   and  commodious  for  the 
purpose  of  manufacturing  starch    therein,   and    for    the    other 
purposes  for  which  the  same  had  been  heretofore  used ;  and  also, 
by  means  of  the  premises,  divers  large  quantities  of  earth,  soil, 
dust,  and  dirt  were,  during  all  the  time  aforesaid,  and  continue  to 
be  carried,  drifted,  blown,  scattered,  and  spread  from  and  oflf  the 
6aid  railway  station,  wall,  and  embankment,  so  erected  by  the 
defendants  as   aforesaid,    against,   into,   and    through    the    said 
windows,  and  into  the  said  messuages,  &c.,  and  into  and  amongst 
the  fixtures,  implements,  and  effects  therein ;  and  thereby  the  said 
messuages,  &c.,  fixtures,  implements,  and  effects  became  and  were 
rendered  dirty,  foul,  and  clogged  up,  so  that  the  same  became  and 
were  less  fit  and  commodious  for  the  said  purpose  of  manufacturing 
starch  therein  and  therewith,  and  for  the  other  purposes  to  which 
the   same  had  been  heretofore  used;   by  means  of  which   said 
several  premises,  the  said  messuages,  &c.,  became  and  were  and 
are  greatly  deteriorated  in  value,  and  the  plaintiffs  have  been  and 
are  greatly  damnified,  &c.,  in  their  reversionary  estate,  &c. 

Pleas,  first,  not  guilty  ;  secondly,  as  to  so  much  of  the  declaration 
[  *427  ]  as  relates  to  the  alleged  hindrance  and  ^prevention,  by  the  means 
therein  mentioned,  of  the  light  and  air  from  coming  and  entering 
into  and  through  the  said  windows,  &c.,  and  as  to  the  supposed 
causes  of  action  in  respect  thereof,  that  they  the  defendants,  before 
and  at  the  time  of  the  committing  of  the  said  alleged  grievances 
were,  and  still  are  the  body  corporate  mentioned  in  a  certain  Act 
of  Parliament,  made  and  passed  in  the  7  Will.  lY.,  intituled  ''  An 
Act  for  making  a  Bailway  from  Sheffield  to  Botherham,"  i&c,  and 
also  in  a  certain  other  Act  of  Parliament,  made  and  passed  in  the 
8  Vict.,  intituled  *'  An  Act  to  enable  the  Sheffield  and  Botherham 
Bailway  Company  to  raise  a  further  sum  of  money,  and  to  amend 
the  Act  relating  to  the  said  railway."  And  the  defendants  further 
say,  that  the  said  land  so  in  the  possession  of  the  defendants  as  in 
the  declaration  mentioned  was,  before  and  at  the  time  of  the 
committing  of  the  said  alleged  grievances  to  which  this  plea  is 
pleaded,  and  still  is,  land  purchased  by  the  defendante  after  the 
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passing  of  the  said  first-mentioned  Act  of  Parliament,  in  pursuance      Turner 
of  the  powers  and  provisions  therein  contained,  for  the  purpose  of    shefkield 
making  and  providing  a  certain  station,  warehouses,   and   other       ^^^ 
buildings  and  conveniences  for  receiving,  depositing,  loading,  and  Railway  Co. 
keeping  goods,  matters,  and  things  conveyed  and  intended  to  be 
conveyed  upon  the  said  railway  in  the  said  Act  mentioned,  and  for 
other  purposes  connected  with  the  undertaking  thereby  authorized. 
And  the  defendants  further  say,  that  the  said  railway  station,  wall, 
and  embankment  in  the  declaration  mentioned,  were  so  erected, 
made,  and  built  in  and  upon  the  said  land  as  in  the  declaration 
mentioned,  and  so  kept  and  continued  by  the  defendants,  as  therein 
mentioned,  in  the  bond  Jide  execution  of  the  powers  by  the  said 
first-mentioned  Act  granted,  and  for  the  purposes  and  according  to 
the  provisions  and  restrictions  of  the  same  Act,  the  said  railway 
station,  wall,  and  embankment  having  been  respectively  adjudged 
requisite,  and  having  been  constructed  and  made  by  the  "^delen-       g-  .»42d  J 
dants  under  the  powers  and  provisions  of  the  said  Act,  for  the 
purpose  of  providing  a  certain  station  and  yard,  buildings,  and 
conveniences  for  the  purposes  of  the  said  undertaking,  to  wit,  at 
Botherham  aforesaid,  at  the  termination  of  the  said  railway  there, 
they  the  defendants  then  doing  as  little  damage  as  might  be  in 
that  behalf.    Verification. 

There  was  also  a  similar  plea  to  the  residue  of  the  declaration. 

Eeplication  to  the  second  and  third  pleas,  that  the  said 
messuages,  &c.,  in  the  declaration  mentioned  are  houses  and 
buildings  which  were  erected  before  the  30th  day  of  November, 
1885,  to  wit,  on  &c.,  and  that  the  said  several  grievances  in  the 
plea  mentioned  were  committed  by  the  defendants,  and  the  said 
messuages,  &c.,  were  thereby  so  injured  and  damaged  as  in  the 
declaration  alleged,  without  the  consent  in  writing  of  the  plaintiffs, 
so  being  owners  of  the  said  several  messuages,  &c.,  as  in  the 
declaration  mentioned,  and  without  the  consent  in  writing  of  any 
other  person  interested  in  the  said  messuages,  &c. ;  and  that  the 
said  messuages,  &c.,  were  not,  nor  are  nor  were,  nor  are  any  of 
them  or  any  part  thereof,  specified  in  the  schedule  annexed  to  the 
said  Act  of  Parliament  of  the  7  Will.  lY.,  and  that  the  omission  of 
the  said  messuages,  &c.,  from  the  said  schedule  did  not  proceed 
from  mistake.    Verification. 

General  demurrers,  and  joinders  in  demurrer. 

The  following  point  was  marked  for  argument  on  the  part  of  the 
defendants :  That  the  railway  station,  wall,  and  embankment  in 
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TuBNBB      the  declaration  mentioned,  having  been  (as  is  admitted  upon  the 

Sheffield    pleadings)  erected  in  the  bond  fide  execution  of  the  powers  of  the 

RoTHBKHAM    defendants'  Act  of  Parliament,  the  defendants  are  protected  by 

Railway  Co.  guch  Act,  and  particularly  by  the  5th  section  thereof,  from  being 

sued  at  law  in  respect  of  such  erection ;  and  further,  that  the  20th 

[  *429  ]       section  of  the  said  Act  does  not  extend  or  apply  to  injury  *or  damage 

of  the  description  and  character  of  that  alleged  in  the  declaration. 

The  case  was  argued  on  a  former  day  in  these  sittings  (June 
22)  by 

W.  H,  Watsorif  in  support  of  the  demurrer : 

The  Company  are  not  liable  in  this  action.  The  question 
depends  upon  the  construction  to  be  put  on  the  20th  section  of  the 
Act  of  Parliament,  6  &  7  Will.  IV.  c.  cix.,  which  provides,  that 
nothing  in  the  Act  contained  shall  authorize  the  Company  to  take, 
injure,  or  damage,  for  the  purposes  of  this  Act,  any  house  or 
building  which  was  erected  on  or  before  the  30th  November,  1885, 
or  any  land  then  set  apart  and  used  as  a  garden,  &c.,  without  the 
consent  in  writing  of  the  owner  or  other  person  interested  therein, 
other  than  such  as  are  specified  in  the  schedule,  unless  the 
omission  therefrom  proceeded  from  mistake,  &c.  The  words 
**  injure  or  damage,"  in  this  clause,  have  reference  to  injury  or 
damage  done  in  the  course  of  taking  or  using  land,  &c.,  for  the 
purpose  of  constructing  the  railway.  The  clause  immediately 
follows  those  by  which  the  compulsory  powers  of  entering  upon 
and  taking  land  are  vested  in  the  Company,  and  operates  as  a 
proviso  on  and  limitation  of  those  powers.  The  plaintiffs  should 
have  claimed  compensation  under  the  85th  section,  which  contains 
provisions  for  the  settling  all  differences  which  may  arise  between 
the  Company  and  the  owners  and  occupiers  of  any  lands  which 
shall  be  taken,  used,  damaged,  or  injuriously  affected  by  the 
execution  of  any  of  the  powers  thereby  granted,  and  for  the 
payment  of  satisfaction  or  compensation,  as  well  for  dami^es 
already  sustained  as  for  future  temporary  or  perpetual,  or  any 
recurring  damages.  Different  words  being  used  in  the  two  clauses, 
it  must  be  supposed  that  they  are  employed  in  different  senses; 
and  the  words  "injuriously  affected"  are  larger  in  their  meaning 
[  •430  ]  than  those  of  the  20th  section,  *and  comprise  injury  of  every 
description,  whether  done  in  the  taking  of  the  land  or  not.  The 
5th  section  gives  the  general  power  to  enter  upon,  survey,  and 
take  lands,  and  to  do  certain   acts  thereon,  and  on  any  lands 
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adjoining  thereto,   necessary  for  making,   &c.,   the  railway  and      Turnbb 

iivorks,  "making  satisfaction  in  manner  hereinafter  mentioned  to    sheffibld 

all  persons  interested  in  any  lands  which  shall  be  taken,  used,  or  rothebham 

injured,  for  all  damages  to  be  by  them  sustained  in  or  by  reason  of  Railway  Co. 

the  execution  of  any  of  the  powers  thereby  granted."     Sect.  20 

uses  the  like  words — **  to  take,  injure,  or  damage,  for  the  purposes 

of  this  Act."     [He  cited  Rex  v.  Pease  (i),  Reg.  v.  Eastern  Counties 

Railway  Company y   on  the  prosecution  of  CoUingridge  (2).]     If  an        [431    ] 

action  be  maintainable,  this  erection  must  be  abated  altogether, 

although  declared  by  the  Act  to  be  a  public  benefit.    All  parties 

have  notice,  by  the  depositing  of  the  plan,  and  the  advertisements 

in  the  Gazette,  of  the  intended  line  of  the  railway,  and  whether 

their  houses  are  likely  to  be  affected  by  the  use  of  it;  and  the 

compensation  clause  gives  them  a  permanent  and  complete  remedy. 

The  Legislature  has  declared  this  railway  to  be,  when  finished,  a 

public  highway:  can  it  then  be  liable  to  be  pulled  to  pieces  for 

having  injuriously  affected  some  land  lying  in  the  neighbourhood, 

where,  perhaps,  such  injury  could  not  by  possibility  be  foreseen, — 

as,  for  .example,  in  the  case  of  a  well  corrupted  or  dried  up  by  the 

construction  of  the  line  ?    It  is  a  most  *important  question  to       [  •432  ] 

railway  companies,  since,  if  the  action  be  maintainable,  there  is  no 

limit  to  such  actions  until  the  railway  be  discontinued ;  nay,  the 

party  may  himself  enter  and  abate  the  alleged  nuisance,  by  pulling 

down  the  station  and  embankment,  and  altogether  destroying  the 

railway.     With  respect  to  the  injury  by  the  drifting  of  the  dust, 

that  cannot,  at  all  events,  be  actionable,  unless  it  be  caused  by 

negligence  in  the  construction  of  the  works;    not  for  the  mere 

drifting  or  blowing  of  sand  in  dry  weather,  which  is  necessarily 

incident  to  the  use  of  the  railway :   Turbervil  v.  Stamp  (s),  Vaughan 

V.  Menlove  (4). 

Cromptony  contra  : 

The  question  arising  on  both  the  pleas  is  precisely  the  same ; 
the  complaint,  as  to  both  these  matters,  is  of  a  construction  of  the 
defendants'  works,  whereby  injury  is  done  to  the  freehold  of  the 
house,  so  as  to  affect  the  reversioner.  It  is  altogether  a  question 
as  to  the  proper  construction  of  the  20th  section,  and  it  clearly 
cannot   be    a   case  within    the   compensation    clause,   unless  by 

(1)  38  R.  E.  207  (4  B.  &  Ad.  30;  (3)  1  Salk.  13. 

1  Nev.  &  M.  690).  (4)  43  E.  R.  711  (3  Bing.  N.  C.  468 ; 

(2)  1  G.  &  D.  589.  4  Scott,  244). 
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[  UBS  ] 


Turner  section  20  the  Company  were  authorized  to  do  this  act.  It  is  an 
Sheffield  established  rule,  that  private  Acts  of  Parliament  of  this  kind  are 
RoTHERHAM  ^^  ^^®  nature  of  contracts  with  the  public,  and  are  to  be  construed 
Railway  Co.  most  strongly  as  against  the  contracting  party  whose  words  they 
are.  And  it  is  submitted  that  the  true  construction  is,  that  with 
respect  to  the  favoured  cases  excepted  in  section  20,  the  parties 
injured  are  left  to  their  common-law  remedy  by  action.  Such  is 
the  grammatical  construction  of  the  words,  and  why  are  they  to  he 
restrained  as  against  the  parties  using  them  ?  How  can  it  be  said 
that  it  is  not  an  injury  to  the  plaintiffs  house?  It  is  averred  in 
the  declaration,  and  that  is  confessed  by  the  demurrer,  to  be  a 
permanent  injury,  i.e.,  to  the  reversion.  With  respect  to  the 
argument  ab  incanvenientiy  that  applies  equally  against  the  Com- 
pany. Suppose  in  *the  course  of  their  operations  a  well  were 
tapped  at  a  distance  of  two  miles,  which  was  not  discovered  until 
after  the  lapse  of  the  six  months ;  in  that  case  the  remedy  is  lost 
altogether,  if  it  be  only  within  the  compensation  clause.  This, 
however,  is  purely  a  question  of  construction,  and  is  not  to  be  tried 
by  a  balance  of  inconveniences.  It  is  a  special  exception  in  favour 
of  this  particular  class  of  houses,  for  the  very  object  of  leaving  the 
owners  to  the  exercise  of  their  common-law  rights.  The  20th 
section  is  not  merely  a  restriction  on  the  deviation  clauses,  but  is  a 
prohibition  of  any  taking,  injuring,  or  damaging  the  houses,  &c-, 
therein  specified,  for  any  of  the  purposes  of  the  Act ;  and  if  such 
injury  is  prohibited,  it  is  clear  that  the  compensation  clauses  do 
not  apply,  as  they  can  only  be  applicable  to  the  cases  where  the 
Act  contemplates  that  such  injury  is  to  be  committed.  The  case  is 
brought  by  the  replication  within  the  precise  terms  of  the  20th 
section.  Is  it  an  injury  to  the  premises?  That  is  distinctly 
admitted,  as  the  gist  of  the  action  is  such  an  injury  to  the  premises 
as  to  affect  the  reversion.  Is  it  an  injury  to  premises  excepted  ? 
All  buildings  erected  before  the  30th  November,  1835,  are  excepted, 
and  these  were  built  before  that  date.  And  how  can  the  Court 
decide  against  the  replication,  without  repealing  that  exception  ? 

Wat 80V,  in  reply : 

Compensation  clauses,  in  Acts  of  this  nature,  have  always  l)een 
largely  construed :  as,  for  example,  in  the  cases  relating  to  the 
Hungerford  Market  (i).     Here  the  Legislature  must  have  contem- 


(1)  Kx  jutrte  Fnrlow,  3G  B.  R.  580 
(2  B.  &  Ad.  341) ;  Itvj-  v.  JIunfjer/nrd 


Market  CnvijMtufj,  3S  R,  R.  253  (4  B. 
&  Ad.  592 ;  1  Nev.  &  M.  404). 
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j)lated  that  this  railway  would  pass  through  a  town,  and  would      Turner 
necessarily  do   some   injury  of  this   nature,  which  ought  to  be    shkfpibld 
compensated.  .,    ^^^ 

Cur.  adv.  rult,       Railwat?  Co. 

The  judgment  of  the  Court  was  now  delivered  by  [  434  ] 

Parke,  B.  : 

The  question  raised  by  the  pleadings  in  this  case  is,  whether  the 
defendants  were  authorized  by  their  Act,  in  constructing  their  rail- 
way station,  to  erect  a  station  and  embankment  so  near  to  the 
house  of  the  plaintiff  as  to  obstruct  its  lights,  and  cause  damage 
to  it  by  the  dust  and  dirt  drifted  from  it,  such  house  having  been 
erected  before  the  30th  November,  1835,  the  house  not  having  been 
specified  in  the  schedule,  nor  omitted  therefrom  by  mistake,  and 
no  consent  in  writing  to  the  construction  of  the  station  or  embank- 
ment having  been  obtained  from  the  plaintiff,  or  any  other  person 
interested  in  the  house.  We  think  the  defendants  were  not 
authorized,  and  that  the  plaintiff  is  entitled  to  our  judgment. 

The  question  turns  on  the  20th  section  of  the  6  &  7  Will.  IV. 
c.  cix.  (His  Lordship  read  it.)  Adopting  the  ordinary  grammatical 
construction  of  the  clause,  the  Company  could  neither  take  the 
house  in  question,  nor  do  any  act  by  which  it  should  be  injured  or 
damaged ;  and  such  construction  certainly  ought  to  prevail,  unless 
it  lead  to  an  absurdity,  or  be  manifestly  repugnant  to  the  intention 
of  the  Legislature,  as  collected  from  the  context,  in  which  case  the 
language  may  be  modified  so  as  to  obviate  such  absurdity,  or  cure 
such  repugnance.  The  argument,  which  brought  before  us  all  the 
material  clauses  of  the  Act,  and  pointed  out  some  inconveniences 
arising  from  construing  the  proviso  according  to  the  ordinary  sense 
of  its  words,  has  failed  to  convince  us  that  this  construction  is 
repugnant  to  the  rest  of  the  Act,  or  that  any  absurdity  would 
follow  if  it  were  adopted. 

There  is  no  doubt  some  inconvenience  to  the  Company,  in  their 
being  exposed  to  actions  for  unforeseen  consequential  damages 
arising  from  their  acts  to  houses,  buildings,  gardens,  &c.,  not  com- 
prised within  the  schedule,  as  by  stopping  springs  communicating 
with  them,  or  the  *like  :  and  we  are  not  prepared  to  say  that  such  [  •435  j 
inconvenience  may  not  afford  a  ground,  in  those  cases  where  the 
damage  could  not  be  foreseen,  for  limiting  the  general  expression, 
and  exempting  the  Company  from  liability  to  an  action,  leaving 
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TuBNEB  to  the  party  injured  his  right  to  compensation  for  the  damage 
Sheffield  sustained.  On  that  point,  however,  we  pronounce  no  judgment. 
RoTHEBHAM  "^^^  ^^  ^^^^  *  ^*^®  *^  *^^^»  ^^  which  tho  damage  could  have  been 
Railway  Co.  foreseen  when  the  station  and  embankment  were  made,  we  see  no 
reason  to  qualify  the  words  of  the  clause,  and  consequently  the 
Company  are  liable  to  an  action  for  damaging  the  house  in  question, 
by  reason  of  the  obstructing  of  its  lights,  and  the  nuisance  to  it  by 
dust  and  dirt  from  the  erecting  of  the  station  and  embankment  so 
near  to  it.  As  this  house  was  erected  before  30th  November,  1885, 
the  Company  ought  to  have  considered,  before  the  Act  was  passed, 
whether  the  construction  of  any  of  these  works  would  be  injurious 
to  it,  and  caused  it  to  be  inserted  in  the  schedule ;  and  if  that  had 
been  done,  the  owner  of  the  house  would  have  been  put  on  his 
guard,  and  might  have  opposed  the  passing  of  the  Act.  It  was 
the  fault  of  the  Company  to  omit  it,  and  they  must  suffer  for  the 
omission ;  and  as  they  cannot  now  be  permitted  to  purchase  the 
house  directly  without  the  owner's  consent,  so  they  cannot  be 
allowed  to  buy  it  indirectly,  by  causing  its  lights  to  be  obstructed, 
and  then  leaving  the  owner  to  receive  compensation  under  the  Act. 

Judgment  for  the  plaintiff. 


1842. 
Ifay  28. 
July  7. 

Ejcrh.  of 
Pleas. 
[436] 


WENTWORTH   v.   OTTTHWAITE  and   Others  (i). 

(10  Meeson  &  Welsby,  436—452  ;  S.  C.  12  L.  J.  Ex.  172.) 

H.  &  Co.,  of  Hull,  having  sold  to  W.,  of  Micklej' Mills,  nearlieeds,  twenty 
mats  of  flax,  they  were,  on  the  10th  of  August,  sent  by  railway  to  Iioeds, 
and  arrived  at  the  defendants*  warehouse  at  Leeds,  where  it  was  the  custom 
for  the  defendants  to  receive  goods  sent  for  W.,  and  to  give  him  notice  of 
their  arrival,  and  for  him  to  send  his  cai-ts  for  them.  On  the  1 6th  of  August, 
W.  sent  his  cart  and  took  away  ten  of  the  mats.  On  the  18th  of  August, 
H.  &  Co.  sold  to  W.  twenty  other  mats  of  flax,  and  a  quantity  of  other  goods. 
The  flax  was  sent  by  railway  to  Leeds,  and  arrived  duly  at  the  defendants' 
warehouse ;  the  other  goods  were  sent  by  sloop  to  Boroughbridge.  On  the 
arrival  of  this  flax  at  the  defendants'  warehouse,  notice  was  given  to  W.  by 
letter,  which  stated  that  unless  the  goods  were  sent  for,  they  would  remain 
there  at  warehouse  rents.  On  the  23rd  of  August^  W.  sent  his  cart  and 
took  away  ten  of  the  latter  mats,  and  left  there  ten  of  the  mats  last  sent,  and 
ten  of  the  former.  On  the  8th  of  September,  W.  having  become  insolvent, 
the  goods  which  had  been  shipped  for  Boroughbridge  were  stopped  in  irausftu 
at  Hull ;  and  on  the  same  day  the  ten  mats  of  flax  of  the  second  parcel  were 


(1)  Cited  Coventry  v.Oladsione (IS6S) 
L.  E.  6  Eq.  44,  50,  37  L,  J.  Ch.  492;  Ex 
parte  Chalmers,  lie  Edwards  (1873) 
L.  R.  8  Ch.  289,  292,  42  L.  J.  Bk.  37  ; 
Est  parte  Gihhes,  lie  Whitworth  (1875) 


1  Ch.  D.  101, 110,  45  L.  J.  Bk.  10;  and 
dist.  Ex  jHtrte  Barrou\  Be  Worsdell 
(1877)  6  Ch.  D.  783,  788,  46  L.  J.  Bk. 
71.— A.  C. 
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also  stopped  at  Leeds  by  H.  &  Co.    On  the  llth  September  the  sheriff  Wbktwobth 

entered,  and  seized  all  the  flax  in  the  defendants'  warehouse  sent  by  r. 

II.  &  Co.,  under  an  execution  against  W.    On  the  loth  of  September,  there  Outhwaitb. 

was  also  a  stoppage  by  H.  &  Co.  of  the  remaining  ten  mats  of  the  first  parcel. 

It  was  found  by  the  jury  at  the  trial,  that  the  parties  contemplated  that  the 

goods  were  to  be  used  for  the  purpose  of  manufacture  at  Mickley  Mills : 

Held,  under  the  above  circumstances,  that  the  transit  us  was  at  an  end  on 

the  arrival  of  the  goods  at  the  defendants'  warehouse. 

Held,  also,  that  the  stoppage  of  the  goods  which  had  been  shipped  to  go 
to  Boroughbridge  had  not  the  effect  of  revesting  the  property  in  the  parcel 
of  flax  which  had  been  sent  to  the  defendants'  warehouse  at  Leeds,  although 
comprised  in  one  joint  contract  with  the  other  goods. 

Semble,  Lord  Abikoeb,  C.  B.,  dissentiente,  that  the  effect  of  a  stoppage 
in  transitu  is  not  to  rescind  the  contract,  but  only  to  replace  the  vendor  in 
the  same  position  as  if  he  had  not  parted  with  the  possession  of  the  goods. 

Held,  that,  at  all  events,  the  vendor  had  no  right  to  retake  that  part  which 
had  arrived  at  its  journey's  end. 

Trover  by  the  sheriflf  of  Yorkshire  for  twenty  mats  of  flax. 
Pleas,  not  guilty  and  not  possessed ;  on  which  issues  were  joined. 

At  the  trial  before  Parke,  B.,  at  the  last  Spring  Assizes  at  York, 
it  appeared  that  on  the  10th  of  August,  1841,  Messrs.  Hill  &  Co., 
of  Hull,  having  sold  to  a  Mr.  Weatherall,  of  Mickley  Mills,  a  place 
about  thirty  miles  from  Leeds,  twenty  mats  of  flax,  they  were 
forwarded  by  railway  to  Leeds,  and  duly  arrived  at  the  warehouse 
of  the  defendants  (who  are  carriers)  at  that  town;  and  on  the 
16th  of  August,  Weatherall  sent  his  cart  there  and  took  away  ten 
of  the  mats.  It  appeared  that  the  warehouse  was  a  large  shed  at 
or  near  the  railway  terminus  at  Leeds,  and  that  it  was  the  custom 
for  the  defendants  to  give  notice  of  the  arrival  of  goods  at  their 
warehouse  to  Weatherall,  who  sent  his  waggons  or  carts  for  them, 
and  carried  them  to  Mickley  Mills.  On  the  18th  of  August,  there 
was  another  sale  by  Hill  &  Co.  to  Weatherall  of  twenty  other  mats 
of  flax,  and  a  quantity  of  other  goods.  The  flax  was  sent  by  railway 
to  Leeds,  and  duly  arrived  at  the  defendants'  warehouse,  and  the 
*other  goods  were  sent  by  sloop  to  Boroughbridge.  On  the  arrival  [  •437  ] 
of  the  different  parcels  of  flax  at  the  defendants'  warehouse,  notice 
was  given  to  Weatherall  by  letter,  which  stated,  that  unless  the 
goods  were  sent  for,  they  would  remain  there  at  warehouse  rents. 
No  rent  was  however  charged  to  or  paid  by  Weatherall.  On  the 
23rd  of  August,  Weatherall  sent  his  waggon  and  took  away  ten  of 
the  latter  mats,  and  left  there  ten  of  the  mats  last  sent  and  ten 
of  the  former.  Previously  to  the  8th  of  September  Weatherall 
became  bankrupt,  and  on  that  day,  the  goods  which  had  been 
shipped  for  Boroughbridge  were  stopped  in  transitu  on  board  the 
sloop  at  Hull.     On  the  same  day  the  ten  mats  of  the  second  parcel 
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Wentworth  were  also  stopped  at  Leeds.  On  the  lltli  of  September,  the  sheriff 
OuTHWAiTB.  entered  and  seized  all  the  flax  in  the  defendants'  warehouse  sent 
by  Hill  &  Co.,  under  an  execution  against  Weatherall  at  the  suit  of 
Terry  &  Co.,  but  the  officers  saw  only  the  ten  mats  last  sent.  The 
defendants  agreed  to  hold  them  for  the  sheriff,  on  an  indemnity 
being  given.  On  the  15th  of  September,  there  was  a  stoppage  by 
Hill  &  Co.  of  the  remaining  ten  mats  of  the  first  parcel. 

The  question  at  the  trial  was,  whether  Hill  &  Co.  had  a  right  to 
stop  the  goods,  on  the  ground  that  the  transitiis  was  not  at  an  end 
upon  their  arrival  at  the  defendants'  warehouse.  The  plaintiff's 
counsel  contended  that  it  was  at  an  end,  and  that  the  defendants' 
warehouse  was  constructively  the  warehouse  of  Weatherall  himself. 
The  jury,  in  answer  to  a  question  put  by  the  learned  Judge,  found 
that  the  parties  contemplated  that  the  flax  was  to  be  used  for  the 
purpose  of  manufacture  at  Mickley  Mills.  His  Lordship  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  reserving  the  question  of 
law  for  the  opinion  of  this  Court.  The  jury  having  accordingly 
found  a  verdict  for  the  plaintiff,  Baines^  in  Easter  Term  last, 
obtained  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered; 
against  which  rule 

[  438  !  Dnndas  and  Cromptan,  in   Trinity  Term   (May  28),  showed 

cause : 

First,  the  transitus  was  at  an  end  on  the  arrival  of  the  goods  at 
the  defendants'  warehouse  at  Leeds.  That  was  constructively  the 
warehouse  of  Weatherall  himself ;  the  goods  were  kept  there  for 
him,  and  if  he  did  not  send  for  them  upon  notice  of  their  arrival, 
he  was  to  pay  warehouse  rent.  The  cases  on  this  subject  are 
collected  in  the  note  to  Lickharrotc  v.  Mason,  in  Smith's  Leading 
Cases  (1),  and  there  the  rule  derived  from  all  the  cases  is  stated  to 
be  '*  that  the  goods  are  in  transitu  so  long  as  they  are  in  the  bands 
of  the  carrier  as  such,  whether  he  was  or  was  not  appointed  by  the 
consignee,  and  also  so  long  as  they  remain  in  any  place  of  deposit 
connected  with  their  transmission.  But  that,  if  after  their  arrival 
at  their  place  of  destination,  they  be  warehoused  with  the  carrier, 
whose  store  the  vendee  uses  as  his  own,  or  if  they  be  ware- 
housed with  the  vendor  himself,  and  rent  be  paid  to  him  for 
them,  that  puts  an  end  to  the  right  to  stop  in  transitu.''  [They 
referred  to  Allan  v.  Ginpper  (2),  Richardson  v.  Ooss{z)y  Foster  v. 

(1)  Pages  431—435.  2  Tyr.  217). 

(2)  37  R.  R.  682  (2  Cr.  &  J.  218;  (3)  6  R.  R  727  (3  Bos.  &  P.  127). 
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Frampion  (l),  Rowe   v.  Pickford  (2),  James   v.  Ginffin  (3),  Scott  v.  Wbnt worth 
Pettit  (4),  and  Dixon  v.  Baldiven  (6).]  Outhwaite. 

Secondly,  the  consignee  had  in  fact  taken  away  part  of  the  goods  [  440  ] 
sold  under  one  entire  contract,  and  there  are  *many  authorities  to  [  *44i  j 
show  that  in  such  case  the  right  to  stop  in  transitu  is  gone.  Thus, 
in  Hammond  v.  Anderson  (6),  a  number  of  bales  of  bacon,  then 
lying  at  a  wharf,  having  been  sold  for  an  entire  sum,  to  be  paid  for 
by  a  bill  at  two  months,  an  order  was  given  to  the  wharfinger  to 
deliver  them  to  the  vendee,  who  went  to  the  wharf,  weighed  the 
\srhole,  and  took  away  several  bales,  and  then  became  bankrupt, 
whereupon  the  vendor,  within  ten  days  from  the  time  of  the  sale, 
ordered  the  wharfinger  not  to  deliver  the  remainder.  By  the 
custom  of  the  trade,  the  charges  of  warehousing  were  to  be  paid 
by  the  vendor  for  fourteen  d^iys  after  the  sale.  It  was  held 
that  the  vendee  had  taken  possession  of  the  whole,  and  that  the 
vendor  had  no  right  to  stop  what  remained  in  the  hands  of  the 
wharfinger. 

(Parke,  B.  :  In  this  case  there  was  a  clear  intention  to  separate 
the  part  taken  as  the  cart  would  not  hold  more. 

Alderson,  B.  :  The  consignee  takes  away  part  of  the  goods, 
after  he  knows  that  they  are  lying  at  his  risk,  and  at  a  rent  in  the 
defendants'  warehouse.) 

[They  also  cited  Sliihey  v.  Hey  ward  (7),  Betts  v.  Gibbons  (8).] 
Thirdly,  it  is  said  that  as  another  part  of  the  goods,  which  ♦were  [  '442  ] 
sent  by  river  navigation  to  Boroughbridge,  were  stopped  in  due  time, 
and  the  whole  was  contained  in  one  joint  contract,  it  had  the 
effect  of  rescinding  the  contract,  and  revesting  the  property  in  the 
whole  in  the  consignor.  But  that  cannot  be  so ;  the  authorities 
are  strong  against  the  effect  of  the  stoppage  being  to  rescind  the 
contract ;  and  even  if  the  stoppage  had  that  effect  in  general,  the 
point  does  not  arise  in  the  present  case,  as  here  the  stoppage  of 
part  of  the  goods  could  at  most  only  have  the  effect  of  rescinding 
the  contract  pro  tantOy  and  revesting  the  property  in  the  last- 
mentioned  portion  of  the  goods. 

(1)  30  R.  B.  255  (6  B.  &  C.  107;    (5)  7  B.  B.  681  (5  East,  175). 

2  Dowl.  &  By.  108).  (6)  8  B.  B.  763  (1  Bos.  &  P.  N.  B. 

(2)  19  B.  *B.  466  (8  Taunt.  83;  1   69). 

Moore,  526).  (7)  3  B.  B.  486  (2  II.  Bl.  504). 

(3)  46  B.  B.  243  (2  M.  &  W.  6.33).      (8)  41  B.  B,  381  (2  Ad.  &  El.  57  ; 

(4)  7  B.  B.  804  (3  Bos.  &  P.  469).    4  Nev.  &  M.  64). 
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Went  WORTH  Baines,  Martin,  and  LdddeU,  in  support  of  the  rule : 

r. 

OuTHWAiTE.  The  rule  is,  that  an  unpaid  vendor  has  always  a  right  to  stop  the 
goods  which  he  has  forwarded  to  the  vendee  under  a  contract  of 
sale,  whilst  they  are  on  their  transitus,  in  the  event  of  the  vendee 
becoming  insolvent.  Here  the  twenty  mats  which  were  stopped  at 
Leeds  on  the  8th  of  September,  were  merely  at  the  warehouse  of 
the  carriers  on  their  way  to  the  consignee  at  Mickley  Mills,  the 
place  of  their  ultimate  destination,  and  the  vendor  had  therefore  a 
right  to  stop  them.  Lord  Tenterden,  in  his  Treatise  on  Shipping  (i), 
states  the  true  principle  applicable  to  these  cases.  He  there  says, 
"  Goods  are  deemed  to  be  in  transitu,  not  only  while  they  remain 
in  the  possession  of  the  carrier,  whether  by  water  or  land,  and 
although  such  carrier  may  have  been  named  and  appointed  by 
the  consignee ;  but  also  where  they  are  in  any  place  of  deposit 
connected  with  the  transmission  and  delivery  of  them,  and  until 
they  arrive  at  the  actual  or  constructive  possession  of  the  consignee, 
at  the  place  named  by  the  buyer  to  the  seller  as  their  destination. 
But  if  the  consignee,  before  the  goods  reach  their  ultimate  destina- 
tion, does  any  act  which  is  equivalent  to  taking  actual  possession  of 
[  •443]  them,  the  transitm  is  at  an  *end."  Here  the  place  contemplated 
between  these  parties  as  the  destination  of  the  goods  was  Mickley 
Mills,  and  the  vendee  had  done  no  act  equivalent  to  taking 
possession  of  them.  According,  therefore,  to  the  principle  laid 
down  by  Lord  Tenterden,  nothing  less  than  an  actual  arrival  at 
the  place  of  destination  would  take  away  the  vendor's  right  to  stop 
the  goods.  In  Stokes  v.  La  Riviere,  which  is  quoted  in  the 
argument  in  Bohtlingk  v.  Inglis  (2),  Lord  Mansfield  is  stated  to 
have  said,  *'  No  point  is  more  clear,  than  that  if  goods  are  sold  and 
the  price  not  paid,  the  seller  may  stop  them  in  transitu,  I  mean  in 
every  sort  of  passage  to  the  hands  of  the  buyers."  Have  these 
goods  come  into  the  actual  possession  of  the  consignee?  Clearly 
not.  But  then  it  is  said  that  they  were  constructively  in  his 
possession,  as  he  was  to  send  for  them,  and  they  were  there  lying 
at  a  rent  until  he  did  so.  But  there  was  nothing  to  show  that  any 
actual  rent  had  been  agreed  to  be  paid,  or  ever  was  paid.     *     *     * 

(Parke,   B.  :     Would    not    Weatherall    have    been    liable    for 
warehouse  rent  ?) 

No  ;   it  is  submitted  he  would  not,  as  it  had  not  been  the  coarse  of 
dealing  between  them. 

(1)  Page  464,  6th  edit.  (2)  7  B.  B.  490  (3  East,  397). 
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(Parke,  B.  :  If  from  the  notice  Weatherall  might  be  liable  to  Wentworth 
warehouse  rent,  the  defendants'  not  insisting  on  it  may  have  *been  quthwaite. 
a  forbearance  to  enforce  the  right,  rather  than  the  absence  of  the      [  *444  j 
right  itself.) 

But  that  cannot  affect  the  right  to  stop  in  transitu.    [They  referred 

to  Marley  v.  Hay  (i),    Gibson  v.   Cari-tUhers  (2),   and   Hanson  v. 

Meyer  (8).]      The  true  question  in  these  cases  is,  had  the  goods 

arrived  at  the  destination  given  by  the  vendee  to  the  vendor  ?  and 

here  they  clearly  had  not,  for  *Mickley  Mills  was  that  place  of       [  *446  ] 

destination.    Although  it  had  been  the  practice  for  Weatherall  to 

send  his  cart  for  the  goods,  the  vendors  knew  nothing  of  it. 

(Pabke,  B.  :  It  did  not  appear  that  the  defendants  ever  sent  the 
goods  to  Mickley  Mills.  The  finding  of  the  jury  was,  that  the 
parties  contemplated  that  the  flax  was  to  be  used  at  Mickley  Mills, 
but  it  is  not  said  that  that  was  mentioned  as  the  place  of 
destination.) 

The  true  ground  of  the  right  of  stoppage  in  transitu  is  that  on 
which  it  is  put  by  Lord  Abinger  in  Gibson  v.  Can-uthers,  namely, 
that  it  is  no  part  of  the  contract,  but  that  the  law  gives  the 
right. 

(Lord  Abinger,  C.  B.  :  But  is  it  not  open  to  the  party  to  show 
the  fact  as  to  where  the  vendee  intended  the  goods  to  be  brought  ? 

Parke,  B.  :  The  ultimate  place  of  destination  is  that  place  to 
which  the  carrier  is  to  carry  the  goods,  and  where  the  vendee  is  to 
receive  them.) 

In  Whitehead  v.  Anderson  (4),  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  lays  down  the  law  as  clearly  settled,  *^  that 
the  unpaid  vendor  has  a  right  to  retake  the  goods  before  they  have 
arrived  at  the  destination  originally  contemplated  by  the  purchaser, 
unless  in  the  meantime  they  have  come  to  the  actual  or  construc- 
tive possession  of  the  vendee."  It  is  admitted,  that  if  it  had  been 
communicated  to  the  vendors  that  the  vendee  was  to  send  for  the 
goods  to  Leeds,  that  would  be  the  terminus  of  the  transit,  and  the 
place  of  destination  ;    but  it  was  not  so.     *     *     * 

(1)  3  Man.  &  By.  396.  (3)  8  R.  E.  572  (6  East,  614). 

(2)  68  E.  E.  713  (8  M.  &  W.  321).  (4)  60  E.  E.  819  (9  M.  &  W.  634). 
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Wbntwobth  Secondly,  it  is  said  there  has  been  a  part  delivery  of  the  goods, 
OuTuwAiTE.  ^^^  ^^^^  ^^^^  amounted  to  a  taking  possession  of  the  whole  by  the 
L  447  ]  consignee,  whereby  the  right  of  stoppage  in  transitu  was  gone.  But 
this  case  is  distinguishable  from  those  which  have  been  cited  on 
the  other  side,  and  even  if  it  be  not,  the  rule  has  been  of  late  very 
much  restricted.  [They  cited  Jones  v.  Jones  (i)  and  Dixon  v. 
Yates  (2).] 

But  thirdly,  even  if  the  transitus  was  at  an  end  on  the  arrival  of 
the  goods  at  the  defendants'  warehouse,  there  was  here  a  stoppage 
of  that  part  of  the  goods  which  had  been  shipped  to  go  to  Borough- 
bridge,  and  as  they  were  included  in  one  joint  contract  with  the 
[  *448  ]  flax  last  sent,  the  stoppage  *of  that  part  had  the  effect  of  rescinding 
the  contract,  and  revesting  the  whole  in  the  vendor.  If  the  effect 
of  a  stoppage  in  transitu  is  to  rescind  the  contract  (and  it  is  sub- 
mitted that  it  is),  the  vendors  are  entitled  to  the  whole  of  the  goods 
comprised  in  the  contract.  There  is  no  authority  against  its  having 
that  effect,  but  the  cases  lean  rather  to  the  contrary,  though  the 
point  has  never  yet  been  expressly  decided.  [They  referred  to 
Edwards  v.  BreiV€r{s),  Clay  v.  Harrison  (4),  James  v.  Griffin  (b)^ 
Kymer  v.  Suwercropp  (6),  and  Litt  v.  Cowley  (7).] 

[  449  ]       Lord  Abinobr,  C.  B.  : 

It  seems  to  me  that  a  great  part  of  the  very  learned  argument 
which  we  have  heard  turns  upon  a  question  of  fact,  whether  Leeds 
was  the  place  of  destination  to  which  the  goods  were  to  be  sent.  It 
may  be  the  place  of  destination  at  which  the  goods  are  to  be  at  the 
consignee's  risk,  and  I  think  that  in  this  case  it  was  the  place  where 
they  were  to  be  at  his  risk  until  he  sent  for  them ;  and  if  so,  and 
they  were  not  to  be  forwarded  by  the  defendants,  that  was  a  place 
of  agency  to  receive  the  goods,  and  consequently  the  transitus  was 
at  an  end.  As  to  the  question  whether  the  stoppage  in  transitu 
had  the  effect  of  rescinding  the  contract,  and  revesting  the  property 
in  the  ten  mats  which  had  not  been  delivered,  we  wish  to  take  time 
to  consider. 

Parke,  B.  : 

I  entirely  concur  in  the  opinion  which  has  been  expressed  by  my 
*450  ]       Lord  Ghibf  Baron  on  the  principal  ^question,  that  the  transitus 

(1)  58  R.  E.  765  (8  M.  t&  W.  431 ,  442).    (4)  34  E.  B.  334  (10  B.  &  C.  99). 

(2)  39  E.  E.  489  (5  B.  &  Ad.  313 ;    (5)  Id,  632, 

2  Nev.  &  M.  177).  (6)  10  E.  E.  646  (1  Gamp  109). 

(3)  46  E.  E.  626  (2  M.  &  W.  379).      (7)  17  E.  B.  482  (7  Taunt.  170). 
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was  at  an  end.  It  may  be  considered  as  having  been  at  an  end,  Wbntwortu 
both  because  the  goods  had  come  into  the  constructive  possession  outhwaite. 
of  the  vendee,  and  because  they  had  arrived  at  their  place  of  desti- 
nation. In  the  judgment  in  Whitehead  v.  Anderson  (i)^  the  Court 
say,  "  A  case  of  constructive  possession  is,  where  the  carrier  enters 
expressly,  or  by  implication,  into  a  new  agreement,  distinct  from 
the  original  contract  for  carriage,  to  hold  the  goods  for  the  con- 
signee as  his  agent,  not  for  the  purpose  of  expediting  them  to  the 
place  of  original  destination  pursuant  to  that  contract,  but  in  a 
new  character,  for  the  purpose  of  custody  on  his  account,  and 
subject  to  some  new  or  further  order  to  be  given  to  him."  That 
is  appUcable  to  the  present  case.  When  the  goods  arrived  at  Leeds, 
and  notice  was  sent  to  Weatherall  of  their  arrival,  and  that  he  was 
to  pay  rent,  the  carriers  held  them,  not  as  agents  for  forwarding 
them,  but  for  their  safe  custody,  and  they  were  constructively  in 
the  possession  of  the  vendee. 

Again,  I  think  the  goods  had  arrived  at  their  place  of  destination, 
for  that,  as  I  understand,  means  the  place  to  which  they  were  to  be 
conveyed,  by  the  carriers  and  where  they  would  remain  unless  fresh 
orders  should  be  given  for  their  subsequent  disposition.  In  this 
respect  the  case  falls  within  the  principle  of  Dixon  v.  Baldwen  (2), 
in  which  Lord  Ellenborouoh  lays  down  the  doctrine,  that  the 
transitus  is  completely  at  an  end  when  the  goods  arrive  at  an 
agent's,  who  is  to  keep  them  until  he  receives  the  further  orders 
of  the  vendee.  After  referring  to  the  several  cases  on  this  subject, 
he  says,  ''  In  those  cases,  the  goods  had  so  far  gotten  to  the  end  of 
their  journey  that  they  waited  for  new  orders  from  the  purchaser 
to  put  them  again  in  motion,  to  communicate  to  them  another  sub- 
stantive destination,  and  without  such  orders  they  would  continue 
stationary."  That  appears  to  have  been  the  case  *in  the  present  t  •*»!  ] 
instance.  The  parcels  of  flax  were  to  remain  stationary  at  the 
defendants*  warehouse  till  a  further  direction  should  be  given  by 
Weatherall,  by  an  order  to  deliver  to  a  purchaser,  or  to  forward  to 
himself,  by  a  new  conveyance,  and,  if  no  further  orders  had  been 
given,  they  would  have  continued  there.  I  am  of  opinion,  that  on 
this  ground  the  transitas  was  at  an  end,  on  the  arrival  of  the  goods 
at  Leeds.  Whether  the  effect  of  the  stoppage  of  that  part  which 
had  not  arrived  at  its  destination  was  to  rescind  the  contract,  or 
only  to  place  the  vendor  in  the  same  position  as  if  he  had  not 
parted  with  the  goods,  I  wish  to  take  time  to  consider. 

(1)  60  E.  K.  819  (9  M.  &  W.  534).  (2)  7  E.  E.  681  (5  East,  175,  182). 
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Wentwobth       Alderson,  B.,  and  Eolfb,  B.,  concurred. 

OuTHWAiTE.  C'ttr.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  the  Court,  consisting  of  my  Lord  Chief  Baron,  and  my 
brothers  Alderson  and  Rolfe,  and  myself,  have  already  expressed 
a  unanimous  opinion,  that  the  transitus  of  the  goods  was  at  an  end 
on  their  arrival  at  the  warehouse  at  Leeds,  that  being  the  place  to 
which  the  consignee  intended  them  to  be  conveyed  by  the  carrier, 
and  where  they  would  stop  unless  the  consignee  should  direct  what 
further  should  be  done  with  them.  One  point  only  was  reserved 
for  consideration,  namely,  the  effect  of  a  stoppage  of  part  of  the 
goods  contained  in  one  joint  contract,  before  the  seizure  by  the 
plaintiff.  Several  parcels  of  goods  were  purchased  under  one  entire 
contract  from  Hill  &  Co.,  at  Hull,  by  the  consignee,  living  at 
Mickley,  about  thirty  miles  from  Leeds.  A  part — two  packages — 
were  forwarded  by  the  railroad  to  Leeds,  and  arrived  on  the  2(Hh 
of  August.  One  of  these  packages  was  taken  to  Mickley  Mills  by 
[  *452  J  the  consignee  on  the  28rd  of  August.  The  remaining  ^package 
was  seized  by  the  sheriff,  the  plaintiff,  on  the  11th  of  September. 
But  in  the  mean  time  some  remaining  parcels,  comprised  in  the 
same  contract,  which  were  forwarded  by  water-carriage  to  Borough- 
bridge,  were  stopped  in  transitu  on  the  8th  September,  and  it  was 
contended  for  the  defendants,  that  this  had  the  effect  of  revesting 
in  the  consignor,  at  that  time,  all  the  parcels  contained  in  that 
contract,  and,  amongst  others,  that  seized  by  the  sheriff  on  the 
11th  September.  We  are  all  of  opinion  that  this  objection  to  the 
plaintiff's  right  to  recover,  in  respect  of  the  last-mentioned  parcel, 
cannot  prevail. 

What  the  effect  of  stoppage  in  transitu  is,  whether  entirely  to 
rescind  the  contract,  or  only  to  replace  the  vendor  in  the  same 
position  as  if  he  had  not  parted  with  the  possession,  and  entitle 
him  to  hold  the  goods  until  the  price  be  paid  down,  is  a  point  not 
yet  finally  decided,  and  there  are  difficulties  attending  each  con- 
struction. If  the  latter  supposition  be  adopted  (as  most  of  us  are 
strongly  inclined  to  think  it  ought  to  be,  on  the  weight  of  authority), 
the  vendor  is  entitled  to  retain  the  part  actually  stopped  in  transitu 
till  he  is  paid  the  price  of  the  whole,  but  has  no  right  to  retake 
that  which  has  arrived  at  its  journey's  end.    His  right  of  lien  on 
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the  part  stopped  is  revested,  but  no  more.     My  Lord  Chief  Baron  Wentwobth 
has  expressed  an  opinion,  to  which  he  still  adheres,  that  the  con-  Quthwaite. 
tract  is  rescinded  by  a  stoppage  in  transitu^  but  he  does  not  think 
that  this  affects  the  right  of  the  vendee  to  retain  that  portion  of 
the  goods  which  have  been  actually  delivered  to  him,  or,  in  other 
words,  have  reached  the  place  of  their  destination,  more  especially 
when  the  goods  and  the  price  may  be  apportioned,  as  in  the  present 
case,  and  a  new  contract  be  implied  from  the  actual  delivery  and 
retention  of  a  part.    In  either  view  of  the  subject,  the  stoppage  of 
that  portion  of  the  goods  conveyed  by  water  affords  no  defence. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 


LLOYD,  Administrator,  &c.,  v.  MOSTTN  (1).  i8*2. 

(10  Meeson  &  Welsby,  478—484 ;  S.  C.  12  L.  J.  Ex.  1 ;  6  Jur.  974;  2  Dowl.  

N.  S.  476.)  £xch.  of 


An  action  on  a  bond  of  indemnity  stood  for  trial  at  the  Flintshire  Assizes : 
the  commission  day  was  on  the  27th  July ;  the  cause  was  tried  on  the  29th. 
At  10  A.M.  on  the  28th,  a  notice  to  produce  the  bond  was  served  on  the 
defendant's  attorney  in  the  action  (who  resided  in  London)  in  the  defen- 
dant's presence,  in  the  Assize  town.  The  bond  was  in  the  possession  of  one 
W.,  who  held  it  as  the  representative  of  a  former  attorney  of  the  obligors, 
and  was  himself  the  defendant's  general  attorney,  and  who  had  undertaken 
to  produce  it  at  the  trial,  if  the  Judge  should  think  he  was  bound  to  do  so. 
Before  the  Assizes,  the  bond  had  been  sent  by  W.  to  the  defendant's  attorney 
in  the  action,  in  London,  for  the  purposes  of  inspection  and  admission  imder 
a  Judge's  order ;  and  the  plaintiff's  attorney  had  there  taken  a  correct  copy 
of  it.  At  the  trial,  W.  had  the  bond  in  Court,  but  objected  to  produce  it  on 
the  ground  of  privilege,  and  the  objection  was  allowed  : 

Held,  first,  that  the  notice  to  produce  the  deed  was  sufficient,  under  the 
circumstances,  to  let  in  secondary  evidence  of  it ;  secondly,  that  the  copy 
so  taken  by  the  plaintiff's  attorney  was  admissible  as  secondary  evidence. 

Debt  on  a  joint  and  several  bond,  given  by  the  defendant  and 
his  late  father,  Mr.  Samuel  Mostyn,  to  the  plaintiff's  intestate, 
Edward  Lloyd,  dated  10th  June,  1815.  Pleas  (after  craving  oyer 
of  the  bond,  which  was  set  out),  non  est  factum  and  solvit  post  diem, 
on  which  issues  were  joined.  At  the  trial  before  Gurney,  B.,  at 
the  last  Flintshire  Assizes,  it  appeared  that  the  claim  of  the  plaintiff 
arose  under  the  following  circumstances.  A  legacy  of  200Z.  having 
been  bequeathed  by  the  will  of  a  Miss  Myddelton  amongst  the 
younger  children  of  Mr.  Samuel  Mostyn,  who  were  then  infants, 
the  intestate,  Edward  Lloyd,  who  was  Miss  Myddelton's  executor, 
paid  the  money  to  Samuel  Mostyn  in  the  year  1815,  on  receiving 

(1)  Foil.  Calcra/t  v.  Gueat  [1898]  t  Q.  B.  759,  67  L.  J.  Q.  B.  505,  C.  A.— A.  C. 
B.R. — VOL.  Lxn.  43 


Pleas. 

[478] 
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llotd       *from  him  and  the  defendant  (who  was  the  eldest  son  of  Samnel 
MosTYif.      Mostyn,  and  then  of  age)  the  bond  in  question,  which  was  con- 

[  ^479  ]  ditioned  to  save  harmless  and  indemnify  the  intestate  from  all 
actions,  suits,  claims,  and  demands  whatever  of  the  legatees  or 
any  of  them,  in  respect  of  their  shares  of  the  legacy.  In  March, 
1841,  a  suit  in  equity  was  commenced  by  Thomas  Mostyn,  one  of 
the  legatees,  against  the  plaintiff,  as  administrator  of  Edward 
Lloyd,  to  recover  his  third  share  of  the  legacy  and  interest.  Various 
communications  had  previously  passed  between  the  plaintiff  and 
the  defendant  on  the  subject  of  the  claim  made  by  Thomas  Mostyn ; 
and  on  the  19th  of  May,  1841,  the  plaintiff  gave  the  defendant  a 
formal  notice  in  writing  of  the  suit  having  been  instituted  against 
him,  and  requiring  the  defendant  to  indemnify  him  against  it, 
pursuant  to  the  condition  of  the  bond.  On  the  7th  of  June,  an 
order  was  made  in  the  suit  by  the  Yicb-Ghangellob  of  England, 
by  consent  of  the  parties,  that  the  bill  should  be  dismissed  without 
costs ;  and  the  plaintiff  thereupon  paid  to  Thomas  Mostyn  the  sum 
of  1172.,  being  his  share  of  the  legacy  of  200/.,  and  interest  thereon : 
and  he  now  sought  to  recover  from  the  defendant,  under  his  bond 
of  indemnity,  the  amount  so  paid,  together  with  the  further  sum 
of  26Z.  for  the  plaintiff's  own  costs  in  the  equity  suit. 

It  appeared  at  the  trial,  that  the  bond  had  not  been  known  to  be 
in  existence  until  the  year  1889,  when  it  was  found  amongst  a 
basket-full  of  old  papers,  in  the  house  of  a  Mrs.  Jones,  the  widow 
and  executrix  of  the  late  attorney  of  the  defendant  and  his  father. 
It  was  now  in  the  possession  of  a  Mr.  Williams,  Mrs.  Jones's  son- 
in-law,  who  acted  for  her  as  executrix,  and  who  was  also  the  general 
attorney  for  the  defendant,  although  not  the  attorney  on  the  record 
in  this  action.  Mr.  Williams  had  not  been  served  with  a  stibpctna 
duces  tecum  to  produce  the  bond,  but  had  undertaken  to  do  so  if  the 
Judge  should  think  that  he  was  bound  to  produce  it,  and  he  had  it 
in  Court  at  the  trial.     On  being  called  upon  to  produce  it,  he  objected 

[  ^480  ]  *to  do  so  on  the  ground  that  he  held  it  in  the  same  character  as 
Mr.  Jones,  if  alive,  would  have  done,  namely,  as  the  attorney  of 
the  obligors ;  and  the  learned  Judge  allowed  the  objection.  The 
plaintiff  then  tendered  in  evidence  a  copy  of  the  bond,  which  had 
been  furnished  to  the  plaintiff's  agent,  and  examined  by  him  with 
the  original,  upon  the  bond's  being  sent  up  by  Mr.  Williams  to  the 
defendant's  attorney  in  London  to  be  inspected,  for  the  purposes  of 
admission  under  a  Judge's  order.  It  was  objected  that  this  copy 
was  inadmissible,  on  two  grounds :  first,  that,  the  bond  having 
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been  in  the  confidential  custody  of  Mr.  Williams,  a  copy  so  obtained  Lloyd 
could  not  be  used  in  evidence ;  for  which  Fisher  v.  Heming  (i)  mostyn. 
was  cited  as  an  authority ;  and  secondly,  on  the  ground  that  at  all 
events  it  was  not  admissible  without  proof  of  notice  to  produce  the 
original :  and  the  learned  Judge,  being  of  opinion  that  notice  to 
produce  was  necessary,  rejected  the  evidence.  The  plaintiff  then 
proved  a  notice  to  produce  the  bond,  which  had  been  served  upon 
the  defendant's  attorney  in  this  action,  the  defendant  being  present, 
in  Mold,  the  Assize  town,  at  ten  o'clock  in  the  morning  of  Thursday, 
the  28th  of  July.  The  commission  day  was  Wednesday,  the  27th  ; 
the  cause  was  tried  on  Friday,  the  29th.  The  defendant  resided 
about  ten  miles  from  Mold  ;  the  attorney,  Mr.  Leigh,  was  resident 
in  London.  Mr.  Williams,  who  held  the  bond,  resided  at  Denbigh, 
fourteen  miles  from  Mold,  and  arrived  at  the  latter  place,  with  the 
bond,  in  the  afternoon  of  Thursday  the  28th.  It  was  objected  for 
the  defendant,  that  this  notice  was  too  late ;  the  learned  Judge, 
however,  thought  that  as  the  bond  was  actually  in  Court,  the  notice 
was  sufficient,  and  that  the  copy  was  admissible,  and  it  was 
accordingly  read. 

For  the  defendant  it  was  contended,  that  the  bond  ought, 
under  the  circumstances,  to  be  presumed  to  have  been  satisfied. 
The  learned  Judge  left  that  question  to  the  jury,  who  found  a 
verdict  for  the  plaintiff  for  the  whole  amount  ^claimed  by  him,  [  *48i  } 
183L,  leave  being  given  to  the  defendant  to  move  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  copy  of  the  bond 
ought  not  to  have  been  received  in  evidence. 

Kelly  now  moved  accordingly : 

First,  inasmuch  as  Mr.  Williams,  in  whose  possession  the  bond 
was,  represented  the  attorney  of  the  obligors,  he  was  not  bound 
to  produce  the  bond;  and  if  so,  neither  could  a  copy  obtained 
from  or  furnished  by  him,  contrary  to  his  duty,  be  received  in 
evidence.     ♦     *     ♦ 

Secondly,  the  notice  to  produce  was  not  sufficient.     *    *    *  [  482  ] 

Lord  Abingbr,  C.  B.  :  [  483  ] 

The  only  question  in  this  case  really  is,  whether  the  notice  to 

produce  was  served   in  such  proper   time   as  would  enable  the 

party  t-o  produce  the  document  if  he  bad  it.     It  appears  that  the 

defendant's  attorney  was  in  possession  of  the  original  bond,  and 

(1)  1  PhiU.  Bvid.  182  (8th  ed.). 
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Lloyd  that  a  copy  was  in  town.  The  attorney  who  was  served  with  the 
MosTYN.  notice  to  produce  must  have  known  that  Mr.  Williams,  who  was 
the  attorney  for  the  defendant  in  the  country,  had  possession  of 
the  bond.  It  would  appear  that  the  notice  was  merely  given  from 
over-caution,  lest  Mr.  Williams,  when  called  to  produce  it,  should 
plead  his  client's  privilege,  and  decline  to  do  so.  There  was  time 
enough  for  the  attorney  to  consider  whether  it  was  for  his  client's 
interest  to  produce  it  or  not,  and  no  doubt  he  determined  it  was 
not.  I  therefore  think  the  notice  was  sufficient,  taking  the  fact 
into  consideration,  that  the  party  on  whom  the  notice  was  served 
knew  that  the  instrument  was  in  the  possession  of  another  person, 
who  h$id  been  subpoenaed  to  produce  it  at  the  trial,  and  over  whom 
his  client  had  full  authority.  It  is  not  like  the  case  of  a  complicated 
deed,  in  which  there  are  many  parties,  and  which  the  attorney 
might  refuse  to  produce,  because  he  might  think  it  necessary  to 
take  the  opinion  of  his  counsel  before  he  produced  it.  This  is  the 
case  of  a  simple  bond  of  indemnity.  I  think,  therefore,  that  the 
learned  Judge  was  quite  right  in  admitting  the  secondary  evidence, 
and  that  no  rule  ought  to  be  granted. 

Parkb,  B.: 

I  am  of  the  same  opinion.  The  question  is  now  reduced  to  this, 
whether  the  notice  to  produce  was  sufficient.  I  agree  that  the 
principle  to  be  extracted  from  the  cases  is,  that  notice  to  produce 
[  •484  ]  must  be  given  within  *a  reasonable  time  before  the  trial  comes  on, 
the  Judge  at  the  trial  being  the  proper  person  to  consider  whether 
that  reasonable  time  has  been  given  or  not.  I  think  in  this  case 
there  was  ample  evidence  to  warrant  the  Judge  in  deciding  that  the 
notice  was  sufficient,  even  on  the  principle  contended  for  by 
Mr.  Kelly — which,  however,  is  not  the  principle  laid  down  in  the 
cases, — that  it  must  depend  upon  the  state  of  facts  at  the  time  the 
notice  was  given.  Here  it  was  given  early  on  the  Thursday  morning, 
the  case  standing  for  trial  on  Friday.  It  is  clear  the  defendants 
attorney  on  the  record,  Mr.  Leigh,  well  knew  that  the  bond  was  in 
the  possession  of  the  former  attorney,  Mr.  Williams,  and  that  he 
would  produce  it  at  the  Assizes.  At  the  very  time  he  bad  the 
notice,  he  knew  it  was  in  the  power  of  their  own  client,  who  had 
nothing  more  to  do  than  to  direct  Mr.  Williams  to  produce  it. 
Even  if  the  bond  had  not  been  at  the  time  within  the  control  of  the 
defendant,  but  had  afterwards  come  into  his  possession,  or  that  of 
his  attorney,  so  that  it  could  have  been  produced  on  the  trial,  I  by 
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no  means  say  that  the  notice  would  not  in  that  case  have  been       Lloyd 
sufficient ;  but  it  is  unnecessary  to  decide  that.     The  cases  referred      mostyn. 
to  are  all  distinguishable.     In  the  case  of  Cook  v.  Heani,  it  was 
endeavoured  to  supply  a  want  of  previous  notice,  by  giving  it  at  the 
trial.     That  is  no  notice  at  all.     In  Doe  v.  Grey,  the  notice  was 
served  upon  the  wife,  and  not  upon  the  attorney  himself,  and  no 
proof  was  given  that  the  attorney  had  received  the  notice,  though  • 
there  was  proof  that  the  deed  was  in  his  possession  at  the  time. 
Here  there  was  a  notice  to  produce,  given  to  the  right  party,  and 
the  sole  question  is.  whether  that  has  been  given  a  reasonable  time 
before  the  trial.     I  should  have  been  sorry  if  this  objection  could 
have  prevailed  ;  and  I  think  there  is  ample  ground  for  holding  that 
this  was  a  sufficient  notice,  and  therefore  that  the  rule  should 
be  refused. 


GuRNBY,  B.,  and  Rolpb,  B.,  concurred. 


Rule  refused. 


CHEESE  V.  SCALES.  18^2. 

Nov.  7. 
(10  Meeson  &  Welsby,  488.)  

The  defendant  published  a  placard  stating  of  the  plaintiff,  who  was  an         puas 
overseer  of  the  poor,  **  that  when  out  of  office  he  had  advocated  low  rates,         ^  .  ^  , 
and  when  in  office  had  advocated  high  rates,  and  that  ho  (the  defendant) 
would  not  trust  him  with  5/.  of  his  property :  "  Hold,  that  these  words  were 
actionable  per  se,  without  any  innuendo. 

Libel.  The  declaration  stated  that  the  plaintiff  had  been  and 
was  overseer  of  the  poor  of  the  parish  of  St.  Mary,  Stratford-le-Bow ; 
and  that  the  defendant  published  of  and  concerning  him  the 
libellous  matter  following:  "that  the  plaintiflF,  when  out  of  office, 
had  advocated  low  rates,  and  when  in  office  had  advocated  high 
rates,  and  that  he  (the  defendant)  would  not  trust  the  plaintiff  with 
6/.  of  his  private  property."  Plea,  not  guilty.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  sittings  in  London  after  last  Trinity 
Term,  the  plaintiff  obtained  a  verdict,  damages  40s. 

Crouder  now  moved  in  arrest  of  judgment,  and  contended 
that  the  language  imputed  to  the  defendant  was  ambiguous,  and 
might  mean  either  that  the  plaintiff  was  dishonest,  or  merely  that 
he  was  negligent  of  his  affairs;  and  therefore  that  it  was  not 
necessarily  libellous,  and  ought  to  have  been  explained  by  an 
innuendo. 
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Cherse      Bat  per  Curiam  : 

Scales.  The  publication  imputes  dishonesty  to  the  plaintiff,  or  at  least 

tends  to  disparage  him ;  it  was  for  the  jury  to  say  whether  it  was 
libellous  or  not,  and  they  have  found  that  it  was.  There  is  no 
ground  for  arresting  the  judgment. 

Rule  refused. 

18*2.  BRAYTHWATTE  v.  GEORGE  HITCHCOCK. 

^SIl^'        (10  Meeson  &  Welsby,  494—498  ;  S.  0.  12  L.  J.  Ex.  38 ;  6  Jur.  976 ;  2  Dowl. 
£xch.of  N.  8.444.) 

In  debt  for  rent,  stating  a  demise  of  a  messuage  &c.  by  the  plaintiff  to 
'-        J  W.  H.,  for  one  year,  and  so  on  from  year  to  year  if  they  should  respectively 

please,  at  the  yearly  rent  of  140/.,  payable  quarterly,  and  an  assignment  by 
W.  H.  to  the  defendant,  the  plaintiff  proved  an  agreement  (signed  by  him- 
self only)  for  a  lease  of  the  premises  by  him  to  W.  H.  for  seven  years,  at 
140/.  a  year,  that  no  lease  had  been  actually  executed,  but  that  W.  K.  had 
entered  into  possession  shortly  after  the  date  of  the  agreement,  and  had  paid 
two  quarters*  rent,  at  the  rate  of  140/.  a  year :  Held,  that  this  was  sufficient 
evidence  of  a  tenancy  from  year  to  year,  as  stated  in  the  declaration,  and  in 
which  W.  H.  had  an  assignable  intei'est. 

Where,  on  the  non-production  of  a  deed  after  notice  to  produce,  the 
opposite  party  calls  a  witness  who  proves  a  copy  compared  by  him  with  the 
original  deed,  such  copy  may  be  read  without  being  stamped ;  for  it  is  only 
used,  in  point  of  law,  to  refresh  the  witness's  memory  as  to  the  contents  of 
the  deed. 

Debt  for  rent.  The  first  count  of  the  declaration  stated  a 
demise,  on  the  26th  of  October,  1840,  from  the  plaintiff  to  William 
Hitchcock,  of  a  messuage  and  premises,  to  hold  for  one  year  from 
the  25th  of  December  then  last,  and  so  on  from  year  to  year  if  the 
plaintiff  and  the  said  William  Hitchcock  should  respectively  please, 
at  the  annual  rent  of  140Z.,  payable  quarterly  on  &c. :  that,  during 
the  said  tenancy,  to  wit,  on  the  17th  July,  1841,  all  the  estate  and 
interest  of  the  said  W.  Hitchcock  in  the  said  messuage  and  premises 
came  to  and  vested  in  the  defendant,  by  assignment  from  the  said 
W.  Hitchcock :  and  alleged  as  a  breach  the  non-payment  by  the 
defendant  of  852.,  a  quarter's  rent  due  at  Christmas,  1841.  There 
was  also  a  count  on  an  account  stated. 

The  defendant  pleaded,  first,  nunquum  indebitatus ;  secondly  (to 
the  first  count)  a  denial  of  the  demise  to  W.  Hitchcock ;  and  thirdly 
(to  the  first  count),  a  denial  that  the  estate  and  interest  of 
W.  Hitchcock  vested  in  him  the  defendant:  on  which  issues 
were  joined. 

At  the  trial  before  Lord  Abinger,  0.  B.,  at  the  Middlesex  sittings 
after  last  Term,  the  plaintiff  put  in  evidence  an  agreement,  dated 
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the  17th  December,  1840,  and  signed  by  the  plaintiff  only,  whereby     Bbayth- 

WAYTE 

the  plainti£f  agreed  to  execute  a  lease  of  a  cottage,  &c.  to  W.  «. 

Hitchcock,  for  seven  years,  at  a  yearly  rent  of  140/.,  payable  Hitchcock. 
quarterly.  It  was  proved  that  no  lease  had  been  executed  in 
pusuance  of  the  agreement,  but  that  W.  Hitchcock  had  entered 
into  possession  of  the  cottage  shortly  after  the  date  of  the  agree- 
ment, and  had  paid  two  quarters'  rent  up  to  Midsummer,  1841,  at 
the  rate  of  140/.  a  year.  The  plaintiff  *then  proved  a  notice  to  the  [  '495  ] 
defendant  to  produce  a  deed  of  assignment,  bearing  date  the 
17th  July,  1841,  of  the  cottage,  from  W.  Hitchcock  to  the  defendant : 
and  on  its  non-production,  called  a  witness,  who  produced  a  paper 
which  he  said  was  a  true  copy  of  the  original  assignment,  which  he 
had  read  and  compared  with  it.  It  was  objected  that  this  copy 
could  not  be  read  in  evidence  for  want  of  a  stamp';  but  the  Lobd 
Chief  Baron  overruled  the  objection,  and  the  copy  was  read :  from 
which  it  appeared,  that  by  the  deed  of  assignment,  which  was 
executed  both  by  W.  Hitchcock  and  the  defendant,  after  reciting 
the  agreement  of  the  17th  December,  1840,  and  that  no  lease  had 
been  executed  in  pursuance  thereof,  W.  Hitchcock  assigned  to  the 
defendant,  his  executors,  &c.,  all  the  said  agreement,  and  all 
benefit  and  advantage  thereof,  and  all  his  estate,  title,  and  interest 
therein,  to  hold  to  the  defendant,  his  executors,  &c.,  absolutely, 
subject  nevertheless  to  a  proviso  for  redemption.  It  was  contended 
for  the  defendant,  that  there  was  no  sufficient  evidence  of  a  demise 
whereby  a  tenancy  from  year  to  year  was  created,  as  alleged  in  the 
declaration.  The  Lord  Chief  Baron  overruled  the  objection,  and 
the  plaintiff  had  a  verdict  for  851.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  there  was  no  sufficient  evidence  of  the  assignment. 

Erie  now  moved  accordingly  for  a  rule  to  enter  a  nonsuit,  and 
also  for  a  new  trial,  on  the  ground  that  there  was  no  sufficient 
evidence  of  a  tenancy  from  year  to  year  between  the  plaintiff  and 
W.  Hitchcock,  or  of  the  assignment  of  such  an  interest  to  the 
defendant.  First,  the  copy  of  the  assignment  was  inadmissible  for 
want  of  a  stamp.  The  Stamp  Acts,  44  Geo.  III.  c.  98,  sched.  A., 
and  48  Geo.  III.  c.  149,  sched.  I.,  part  1  (i),  impose  a  duty  upon 
"  every  copy  attested  to  be  a  true  copy,  in  the  form  which  hath 
been  commonly  used  for  that  purpose,  or  in  any  other  manner 
authenticated  or  declared  to  be  a  true  copy,  or  made  for  the 

(1)  See  now  Stamp  Act,  1891  (54  &  do  Vict.  c.  39),  sch.  tit.  Copy. 
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Bbayth- 

WAYTB 
V. 

Hitchcock. 


[497] 


purpose  of  being  given  in  evidence  as  a  true  copy,  of  any  ♦agree- 
ment, contract,  bond,  deed,  or  other  instrument  of  conveyance,  or 
any  other  deed  whatsoever: "  and  there  is  a  proviso,  that  all  copies 
which  shall  at  any  time  be  offered  in  evidence,  shall  be  deemed  to 
have  been  made  for  that  purpose.  A  stamp  is  therefore  required 
for  every  copy  of  an  instrument,  before  it  can  be  read  in  evidence 
as  such  copy ;  the  only  exception  to  the  rule  being  where  the  docu- 
ment is  not  read  or  receivable  as  such,  but  is  used  merely  as  a 
memorandum  to  refresh  the  memory  of  a  witness. 

Secondly,  under  the  agreement  recited  in  the  deed,  W.  Hitchcock 
was  a  mere  tenant  at  will,  no  lease  having  been  executed,  and 
there  was  not  sufficient  evidence  from  which  to  infer  a  demise  from 
year  to  year,  as  alleged  in  the  declaration.  He  had  therefore  no 
assignable  interest  in  the  premises.     ♦     *     ♦ 

Lord  Abinqbr,  C.  B.  : 

I  think  the  evidence  was  sufficient  to  show  a  tenancy  from  year 
to  year,  under  the  agreement,  which  was  duly  executed  by  the 
plaintiff ;  the  cases  which  have  been  decided  on  this  point  go  fully 
that  length.  Here  there  is  the  additional  fact  of  an  admission 
under  the  defendant's  hand,  in  the  deed  of  assignment,  that  an 
agreement  for  the  lease  was  executed  by  the  plaintiff.  But  the 
plaintiff's  case  does  not  rest  solely  on  the  agreement  to  let ;  there 
is  the  fact  of  William  Hitchcock  having  been  in  the  possession  of 
the  cottage  for  more  than  a  year,  and  having  paid  two  quarters' 
rent  under  the  agreement.  William  Hitchcock  had  therefore  an 
assignable  interest,  which  passed  to  the  defendant  under  the  deed 
proved  at  the  trial.  As  to  the  other  point,  I  think  the  provisions  of 
the  Stamp  Acts  relate  only  to  such  copies  as  are  evidence  per  se, 
and  that  the  word  ''copy"  there  means  an  authenticated  copy, 
receivable  as  evidence  in  the  first  instance.  Here  the  copy  was 
evidence,  only  because  the  party  who  produced  it  had  compared  it 
with  the  original,  and  swore  to  the  contents  of  it,  word  for  word. 

Parke,  B.  : 

I  am  of  the  same  opinion.  Although  the  law  is  clearly  settled, 
that  where  there  has  been  an  agreement  for  a  lease,  and  an  occupa- 
tion without  payment  of  rent,  the  occupier  is  a  mere  tenant  at  vnU ; 
yet  it  has  been  held  that  if  he  subsequently  pays  rent  under  that 
agreement,  he  thereby  becomes  tenant  from  year  to  year.  Payment 
of  rent,  indeed,  must  be  understood  to  mean  a  payment  with  refer- 
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ence  to  a  yearly  holding  ;  for  in  Richardson  v.  Langridge  (i),  a  party 
who  had  paid  rent  under  an  agreement  of  this  description,  but  had 
not  paid  it  with  reference  to  a  year,  or  any  aliquot  part  of  a  year, 
was  held  nevertheless  to  be  a  tenant  at  will  only.  In  the  present 
case,  there  was  distinct  proof  of  the  payment  of  rent  for  two 
quarters  of  a  year.  There  is  the  additional  fact  of  an  occupation 
for  more  than  a  year  ;  but  in  the  case  of  Cox  v.  Betit  (2),  where  a 
party,  under  an  agreement  for  a  lease,  had  occupied  for  more  than 
a  year,  the  Court  held  that  a  tenancy  from  year  to  year  existed,  not 
on  the  ground  of  the  occupation,  but  because  the  party  had  during 
that  occupation  paid  a  half-year's  rent.  I  think,  therefore,  the  fact 
of  such  a  payment  was  the  stronger  evidence  in  this  case,  and  that 
William  Hitchcock  may  be  taken  to  have  been  a  yearly  tenant. 
Then,  as  to  the  question  whether  there  has  been  a  due  assignment 
of  such  his  interest,  I  think  it  is  clear  that  there  has ;  because, 
although  the  deed  in  its  commencement  recites  only  the  agreement, 
the  operative  part  of  it  conveys  and  assigns  **  all  that  the  herein- 
before recited  agreement  of  the  17th  of  December,  1840,  and  all 
benefit  and  advantage  thereof,  and  all  that  and  those  the  said 
messuage  or  tenement  and  premises  at  &c.,  and  all  the  right,  title, 
interest,  property,  claim,  and  demand  whatsoever,  at  law  or  in 
equity,  of  him  the  said  William  Hitchcock  in  the  said  premises," 
Jcc.  On  the  other  point,  I  quite  agree  with  my  Lord  Chief  Baron 
that  no  *stamp  was  requisite,  inasmuch  as,  though  the  document 
might  in  form  have  been  read  as  a  copy  of  the  original,  it  was  in 
truth  read  only  as  a  memorandum  to  refresh  the  memory  of  the 
witness,  who  had  compared  it  with  the  deed. 

GuRNBY,  B.,  concurred. 

BoLFE,  B. : 

If  we  look  to  the  context  of  the  schedule  to  the  Stamp  Act,  it  is 
evident  that  the  word  **  copy ''  is  not  used  in  its  ordinary  sense ; 
for  a  high  rate  of  duty  is  first  imposed  on  copies  authenticated  or 
attested  for  the  security  or  use  of  any  person  being  a  party  thereto, 
or  taking  any  benefit  or  interest  immediately  under  it ;  and  after- 
wards a  lower  rate  of  interest  is  imposed,  where  the  copy  is  made 
for  the  use  of  any  other  person  not  being  a  party  thereto,  or  taking 

such  interest  or  benefit. 

liule  refused. 


Bbayth- 

WAYTK 

r. 
Hitchcock. 


[  *i9S  ] 


(1)  13  R.  E.  570  (4  Taunt.  128). 


(2)  30  fi.  E.  566  (5  Bing.  185;  2 
Moo,  &  P.  281). 
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j3^2  KELL    V.    ANDERSON  (1). 

JVW.  8.  (10  Meeson  &  Welsby,  498—502 ;  S.  C.  12  L.  J.  Ex.  101.) 

Uxoh.  of  ^y  *^®  stipulations  of  a  charter-party,  the  vessel  was  to  take  in  a  cargo 

Pleas.  of  coal  at  Newcastle,  and  proceed  therewith  to  London,  or  as  near  thereto 

[  498  1  ^  ^^^  could  safely  get,  and  deliver  the  same  to  the  freighters  or  their 

assigns,  &c. :  to  be  delivered  in  five  working  days,  demurrage  over  and 
above  the  said  lying  days  2L  per  day.  The  vessel  arrived  in  the  port  of 
London,  off  Oravesend,  on  the  9th  March,  and  on  the  10th  the  cargo  was 
sold,  and  the  vessel  entered  by  the  freighters  for  a  meter.  On  the  20th  she 
received  an  order  from  the  harbour-master  to  proceed  to  the  Pool;  on 
Monday,  the  22nd,  she  commenced  working  out  her  cargo,  and  was  cleared 
on  the  27th.  It  appeared  that  in  consequence  of  the  factor's  certificate  that 
she  was  a  metered  vessel,  the  harbour-master  had  detained  her  at  Oravesend 
till  the  20th,  when  her  turn  arrived  for  her  to  proceed  to  the  Pool  and  dis- 
charge her  cargo ;  that  if  she  had  not  been  on  the  meter's  list,  this  reg^olation 
would  not  have  applied,  and  she  might  have  proceeded  to  the  Pool  at  once ; 
that  it  was  occasionally  the  practice  for  factors  not  to  enter  such  vessels  in 
the  meter's  list,  but  that  it  was  desirable  that  the  cargo  should  be  sold, 
subject  to  meterage,  by  a  sworn  meter : 

Held,  that  under  these  circumstances  the  vessel  was  not  to  be  considered 
as  having  arrived  at  her  place  of  discharge  imtil  the  20th,  and  therefore 
that  the  lying  days  did  not  begin  to  count  till  then. 

Assumpsit  on  a  charter-party,  brought  by  the  plaintiff,  as  owner 
of  the  ship  Union ,  to  recover  221.  for  the  detention  of  the  ship  on 
demurrage  for  eleven  days,  at  21.  per  day.     The  defendant,  as  to 
ten  days,  denied  the  detention,  and  paid  21.  into  Court. 
[  499  ]  At  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  London  sittings 

after  last  Term,  the  charter-party  was  produced  in  evidence,  and 
was  as  follows : 

"  Newcastle-upon-Tyne,  the  25th  of  February,  1841.  It  is  this 
day  mutually  agreed  between  Mr.  Edward  Kell,  owner  of  the  good 
ship  or  vessel  Union,  himself  master,  of  the  burden  of  141  register 
tons  or  thereabouts,  now  in  the  Tyne,  and  William  Anderson,  Jan., 
agent  to  the  affreighters,  that  the  said  ship,  being  staunch  and 
strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all  con- 
venient speed,  sail  and  proceed  to  Jarrow  Quay,  or  as  near  thereto 
as  she  may  safely  get,  and  there  load  two  keels  of  coals,  and  the 
remainder  coke,  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture, 
and  being  so  loaded  shall  therewith  proceed  to  London,  or  so  near 
thereto  as  she  may  safely  get,  and  deliver  the  same  to  the  said 
freighters  or  their  assigns,  on  being  paid  freight  at  and  after  the 

(1)  Cited  Tapacott  v.  Balfour  (1872)  L.  J.  C.  P.  764 ;  exphiined,  DavieB  t. 

L.  R.  8  C.  P.  46.  53,  42  L.  J.  C.  P.  16,  27  McVeayh  (1879)  4  Ex.  D.  265,  26».  48 

L.  T.  710;  dist.  N&rden  Steam  Co,  v.  L.  J.  Ex.686.— A.  C. 
Dtmpaty  (1876)  1  C.  P.  D.  654,  660,  45 
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rate  of  71.  per  keel  for  the  quantity  taken  on  board,  and  also  all  Kell 
charges  and  expenses  on  the  coals  and  coke,  the  ship  paying  akdebson. 
trimming,  pilotage,  tonnage  duty,  delivery,  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  of  whatever  nature  or  kind 
during  the  said  voyage  always  excepted).  The  freight  to  be  paid  in 
cash  for  ship's  use,  and  remainder  by  the  factor's  note  at  sixty  days' 
date,  one  market  day  to  be  allowed  the  said  freighter  (if  the  ship  is 
not  sooner  dispatched)  for  sale,  the  vessel  to  be  delivered  in  five 
working  days,  demurrage  over  and  above  the  said  lying  days  2i.  per 
day.     Penalty  for  non-performance  of  this  agreement  901. 

(Signed)         "  William  Anderson." 

It  appeared  that  the  vessel  arrived  in  the  port  of  London,  off 
Gravesend,  on  the  9th  of  March,  and  on  the  10th,  being  then  ready 
to  deliver  her  cargo,  she  was  entered  (as  sold)  for  a  meter.  On  the 
20th  she  received  an  order  from  the  harbour-master  to  proceed  to 
the  Pool,  whither  she  *proceeded  accordingly ;  on  Monday  the  22nd  [  '^^  ] 
she  commenced  working  out  her  cargo,  and  was  clear  on  the  27th. 
It  was  proved  that,  in  consequence  of  the  certificate  of  the  factor 
that  she  was  a  metered  vessel,  the  harbour-master  had  detained 
her  at  Gravesend  until  the  20th,  when  her  turn  arrived  for  her  to 
proceed  to  the  Pool  and  discharge  her  cargo ;  that  if  she  had  not 
been  entered  on  the  meter's  list,  this  regulation  would  not  have 
applied  to  her,  and  she  might  have  proceeded  to  the  Pool  at  once 
and  that  it  was  occasionally  the  custom  for  factors  not  to  enter 
vessels  of  small  burthen  and  draught,  such  as  she  was,  in  the  meter's 
list,  in  order  to  avoid  the  chance  of  delay,  and  ensure  a  speedy  dis- 
charge of  their  cargoes.  On  the  other  hand,  it  was  proved  that  it  was 
desirable  that  the  cargo  should  be  sold  subject  to  metage  by  a  sworn 
meter,  and  that  the  defendant  had  notice  of  her  arrival  at  Gravesend 
on  the  10th  of  March,  and  sold  the  cargo  accordingly  on  that  day. 

The  Lord  Chief  Baron  was  of  opinion,  on  these  facts,  that  the 
ship  had  not  arrived  at  the  termination  of  her  voyage  until  the 
20th  of  March,  and  therefore  the  defendant  was  liable  for  demurrage 
for  one  day  only,  which  was  covered  by  the  payment  into  Court ; 
and  he  accordingly  nonsuited  the  plaintiff,  reserving  leave  to  him 
to  move  to  enter  a  verdict  for  201. 

Erie  now  moved  accordingly  : 

The  voyage  ended,  as  far  as  the  control  of  the  master  was  con- 
cerned, on  the  10th  March,  when  the  ship  arrived  in  the  port  of 
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Eell  London,  at  Gravesend.  She  had  then,  according  to  the  terms  of 
Anderson,  the  charter-party,  arrived  "  at  London,  or  so  near  thereto  as  she 
might  safely  get."  On  that  day  the  consignee  had  the  perfect 
control  of  the  vessel  and  cargo,  and  the  detention  complained  of 
arose  altogether  from  the  defendant's  having  entered  her  name,  for 
his  own  benefit,  in  the  meter's  list,  whereby  she  had  to  wait  her 
[  *50i  ]  turn  for  a  meter  *till  the  20th  of  March.  The  objection  made  on 
the  part  of  the  defendant  at  the  trial  was,  that  the  ship  had  not 
until  then  arrived  at  her  place  of  delivery :  but  the  answer  is,  that 
as  between  the  owner  and  the  consignee,  when  she  had  arrived  at  a 
place  within  the  port  of  London,  ready  to  deliver  her  cargo,  and 
where  her  subsequent  movements  were  within  the  control  of  the 
consignee,  that  was  virtually  the  place  of  delivery.  What  is  the 
place  of  discharge  must  be  construed  with  reference  to  the  nature 
of  the  cargo,  and  to  the  usage  of  trade  and  the  requisitions  of  the 
port  as  to  such  a  class  of  vessels.  In  Leer  v.  Yates  (i),  a  general 
ship  took  brandies  on  board  under  bills  of  lading  which  allowed 
twenty  lay  days  after  arrival  for  delivery  of  the  goods  in  London, 
and  stipulated  for  the  payment  of  demurrage  at  42.  a  day  after  the 
expiration  of  that  time.  Some  of  the  consignees  choosing  to  have 
their  goods  bonded,  the  vessel  was  unable  to  make  her  delivery  at 
the  London  Docks  until  forty-six  days  after  the  expiration  of  the 
twenty  days  ;  some  of  the  goods,  which  were  undermost,  could  not, 
although  demanded,  be  taken  out  till  the  upper  tiers  were  cleared. 
There  it  was  held  that  each  of  those  consignees  was  liable  for 
demurrage  for  the  forty-six  days.  There,  no  doubt,  the  vessel  was 
actually  in  dock,  but  she  could  not  come  to  the  actual  place  of 
unloading.  The  general  rule  is  laid  down  in  Abbott  on  Shipping, 
p.  266,  ''  that  if  the  merchant  covenant  to  do  a  particular  act  which 
it  becomes  impracticable  for  him  to  do,  he  must  answer  for  his 
default,  unless  the  act  be  or  become  contrary  to  the  law  of  his 
country."  That  rule  goes  even  further  than  the  present  argument 
requires.  Here  the  ship  was  at  her  place  of  delivery,  according  to 
the  reasonable  meaning  of  the  contract  as  between  these  parties,  on 
her  arrival  at  a  place  where  she  was  under  the  control  of  the  con- 
[  *502  ]  signee,  the  defendant  ^himself  being  the  cause  of  the  subsequent 
delay,  by  choosing  unnecessarily  to  have  a  meter. 

Lord  Abingbr,  C.  B.  : 

I  thought,  that  as  no  time  was  limited  by  the  charter-party  from 
(1)  12  R.  E.  671  (3  Taunt.  387). 
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which  the  demurrage  was  to  be  reckoned,  it  must  be  reckoned  from 
the  time  of  the  ship's  arrival  at  the  ordinary  place  of  discharge ; 
and  that  if  she  was  prevented  from  discharging  sooner  by  the 
default  of  the  defendant,  that  should  have  been  the  subject  of  an 
action  on  the  case,  and  not  of  an  action  for  demurrage.  I  still 
retain  the  opinion  I  had  at  the  trial,  that  the  days  of  demurrage 
must  be  counted  from  the  time  of  the  arrival  of  the  vessel  at  the 
place  of  discharge,  according  to  the  usage  of  the  port. 

Parke,  B.  : 

It  appears  to  me  that  the  question  in  this  case  is  one  of  fact, 
namely,  at  what  time  the  vessel  arrived  at  her  place  of  discharge, 
according  to  the  usage  of  the  port  of  London  for  such  vessels.  No 
doubt  the-  general  course  of  business  of  the  port  is  to  have  a  meter 
employed  for  such  vessels ;  and  the  occasional  practice  of  not  enter- 
ing small  vessels  on  the  meter's  list  is  merely  the  exception  to  the 
rule.  It  is  purely  a  question  of  fact,  as  to  the  proper  construction 
of  the  charter-party.  Leer  v.  Yates  turned  entirely  upon  the  words 
**  after  arrival,"  by  which  the  parties  had  bound  themselves. 

GURNBY,  B. : 

I  am  of  the  same  opinion.  I  think  the  time  from  which  the  days 
are  to  be  calculated  is  the  arrival  of  the  vessel  in  the  usual  place 
of  discharge  for  colliers ;  that  is,  in  the  Pool.  If  the  parties  mean 
otherwise,  it  is  very  easy  for  them  to  employ  words  to  express  their 
meaning. 


Eell 

r. 
Andebson. 


RoLFB,  B.,  concurred. 


Rule  refused. 


WILSON  AND  Others  v.  WHITEHEAD,  ACKEEMANN, 
AND   CAELETON(l). 

(10  Meeson  &  Welsby,  503—504  ;  S.  C.  12  L.  J.  Ex.  43.) 

A,,  B.,  and  C.  verbally  agreed  that  they  should  bring  out  and  be  jointly 
interested  in  a  periodical  publication.  A.  was  to  be  the  publisher,  and  to 
make  and  receive  general  payments,  B.  to  be  the  editor,  and  C.  the  printer ; 
and  after  payment  of  all  expenses,  they  were  to  share  the  profits  of  the 
work  equally.  C.  was  to  furnish  the  paper,  and  charge  it  to  the  account 
at  cost  prices.  No  profits  were  ever  made,  nor  any  accounts  settled.  The 
plaintiff  furnished  paper  to  A.,  for  the  purpose  of  being  used  by  him  in 
printing  the  periodical :  Held,  that  B.  and  C.  were  not  jointly  liable  with 
A.  for  the  price  of  it. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account 
stated.     The  defendants  Ackermann  and   Carleton  pleaded  non 
(1)  Quest,  in  Kihhaw  v.  Jukea  (1863)  3  B.  &  S.  847,  32  L.  J.  Q.  B.  217. 


1842. 
AW.  10. 

Exeh,  of 
Pleai, 

[603] 
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Wilson  assumpserunt^  on  which  issue  was  joined;  the  defendant  White- 
Whitkhsad.  ^6^d  pleaded  his  bankruptcy  and  certificate,  and  a  nolle  prosequi 
was  entered  as  to  him.  At  the  trial  before  Lord  Abinger,  C.  B.,  at 
the  London  sittings  after  last  Term,  it  was  admitted  that  paper  of 
the  value  of  2961.  had  been  delivered  by  the  plaintiffs,  who  are 
wholesale  stationers,  to  the  defendant  Whitehead,  who  carried  on 
business  as  a  printer  under  the  name  of  Whitehead  &  Co.,  for  the 
purpose  of  being  used  by  him  in  printing  the  "  Sporting  Review," 
of  which  publication  he  was  part  proprietor.  In  order  to  establish 
the  joint  liability  with  him  of  the  other  defendants,  Whitehead's 
foreman  was  called,  who  stated  that  there  had  been  a  verbal  agree- 
ment between  the  three  defendants,  that  they  should  bring  oat  and 
be  jointly  interested  in  the  ^'  Sporting  Beview":  Ackermann  was  to 
be  the  publisher,  and  to  make  and  receive  general  payments,  Carleton 
to  be  the  editor,  and  Whitehead  the  printer ;  and  after  payment  of 
all  expenses,  the  three  were  to  share  the  profits  of  the  publication 
equally.  Whitehead  was  to  furnish  the  paper  for  the  work,  and 
charge  it  to  the  account  at  cost-price,  and  was  also  to  charge  the 
printing  at  **  master's  prices."  He  furnished  accounts  accordingly 
to  Ackermann  from  time  to  time,  but  no  settlement  of  accounts  ever 
took  place,  nor  were  any  profits  ever  realized  from  the  work. 

On  this  evidence,  the  Lord  Chief  Babon  was  of  opinion  that  the 
other  defendants  were  not  jointly  liable  with  Whitehead  in  this 
action,  and  accordingly  directed  a  nonsuit,  giving  the  plaintiffs 
leave  to  move  to  enter  a  verdict  for  298Z. 

[  504  ]  W.  H.  Watson  now  moved  accordingly : 

The  agreement  proved  at  the  trial,  by  which  the  defendants  were 
to  be  jointly  interested  in  the  profits  of  the  work,  constituted  a  part- 
nership between  them  in  respect  of  it,  and  made  them  all  liable, 
when  the  partnership  was  discovered,  for  goods  supplied  to  any  of 
them  for  the  purposes  of  the  work :  SaviUe  v.  Robertson  (i),  Gouthtoaite 
V.  Duckworth  (2). 

•  (Parke,  B.  :  The  question  is,  did  the  other  defendants  authorize 
Whitehead  to  purchase  the  paper  on  their  account,  or  on  his  own  ? 
It  appears  to  me,  on  the  true  construction  of  the  contract,  that  the 
latter  was  the  case.  When  the  paper  was  in  his  possession,  he  was 
at  liberty  to  have  appropriated  it  to  any  other  purpose  than  to  the 
"  Sporting  Beview."  This  is  very  much  like  the  ordinary  caae  ol 
(1)  4  T.  K.  720.  (2)  12  East,  421. 
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coach  proprietors,  where  each  horses  the  coach  for  one  or  more      Wilson 
stages,  and  each  agrees  to  bring  into  the  concern  the  work  and  whitehead. 
labour  of  his  horses,  and  none  of  the  others  has  any  interest  in 
them,  though  all  share  in  the  profits.) 

Those  cases  proceed  on  the  ground  that  it  is  notorious  to  all  that 
each  does  so  work  with  his  own  horses. 

(Parke,  B.:  Not  at  all;  but  on  the  ground  that  such  is  the 
authority  given.  So  here,  on  the  true  construction  of  the  agree- 
ment, the  view  taken  by  my  Lord  at  the  trial  was  perfectly  correct; 
the  agreement  is  that  Whitehead  shall  furnish  the  paper  on  his 
own  account.) 

Lord  Abinoeb,  C.  B.  : 

I  retain  the  opinion  which  I  expressed  at  the  trial. 

Pabke,  B.,  Gurnby,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused.  * 

PRATT  V.  DELARUE  (1).  i842. 

(10  Meeeon  &  Welsby,  509—614 ;  S.  0.  12  L.  J.  Ex.  2o ;  7  Jur.  91 ;  2  Dowl.        ^ov^. 

N.  S.  322.)  „    .     , 

'  Exeh,  of 

A  plaintiff  suing  in  forma  pauperis  is  exempted  from  the  payment  of  Pleas. 

interlocutory  equally  as  of  final  costs.  [  ^09  ] 

In  this  case  the  action  was  commenced  on  the  6th  of  October : 
on  the  15th,  the  plaintiff  obtained  an  order  to  sue  in  forma  pauperis. 
An  order  was  afterwards  made  by  Lord  Abinoer,  G.  B.,  allowing 
the  defendant  a  month's  time  to  plead.  The  plaintiff  took  out  a 
summons  before  Rolfe,  B.,  to  rescind  that  order,  and  after  hearing 
the  parties,  the  learned  Baron  (not  being  aware  that  the  plaintiff 
was  suing  in  formd  pauperis)  ordered  that  the  summons  should  be 
^refused,  "  with  costs  to  be  taxed  by  the  Master,  and  paid  by  the  [  *5io  ] 
plaintiff." 

Horn  having  obtained  a  rule  to  show  cause  why  the  order  should 
not  be  amended,  by  striking  out  the  latter  words. 

Otter  now  showed  cause  : 

There  is  no  distinction  between  a  pauper  plaintiff  and  any  other, 
in  regard  to  the  power  of  a  Judge  at  Chambers  to  impose  costs.    At 
(1)  See  note  to  Cany  v.  T<mdin,  56  E.  E.  686.— A.  0. 
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Pratt  common  law,  neither  plaintifif  nor  defendant  obtained  costs ;  but  by 
Drlarue.  the  stat.  of  Gloucester,  6  Edw.  I.,  costs  were  given  to  the  plaintiff 
in  all  cases  where  he  obtained  damages.  Now  these  costs  ma}*  be 
divided  into  two  portions,  the  one  consisting  of  Court  fees  and  the 
fees  to  counsel  and  attorney ;  the  other  of  the  costs  incidental  to 
the  prosecution  of  a  suit.  By  stat.  11  Hen.  YII.  c.  12,  a  pauper 
plaintiff  was  exempted  from  the  payment  of  the  first  portion  ;  and 
after  the  passing  of  that  statute,  if  a  pauper  succeeded,  he  would 
recover  both  descriptions  of  costs  from  the  opposite  party ;  if  he 
failed,  he  was  exempt  from  payment  of  the  Court  fees  and  fees  to 
counsel  and  attorney,  and  he  paid  no  costs  to  the  opposite  party, 
because  at  that  time  a  defendant,  though  he  succeeded  in  the  suit, 
got  no  costs.  To  remedy  this  the  stat.  28  Hen.  YIH.  c.  15,  was 
passed ;  and  by  the  first  section  of  this  statute,  a  defendant  was 
entitled  to  his  costs  where  the  plaintiff  was  nonsuited  or  a  verdict 
went  against  him.  Now  the  words  of  this  clause  being  general,  a 
pauper  plaintiff  would  have  been  liable  to  costs,  if  he  were  non- 
suited or  a  verdict  went  against  him;  but  then  the  second 
section  enacts,  that  provided  he  were  admitted  to  sue  in  Jormu 
pauperis  at  the  commencement  of  the  suit,  he  shall  not  be  liable  to 
the  costs  imposed  by  virtue  of  that  statute ;  viz.,  in  the  case  of  his 
being  nonsuited,  or  a  verdict  being  obtained  against  him.  If  there- 
fore  a  pauper  plaintiff  were  admitted  before  the  commencement  of 
[  '511  ]  the  suit,  he  was  exempt  from  payment  *of  Court  fees,  and  fees  to 
counsel  and  attorney,  by  stat.  11  Hen.  YH.,  and  he  came  directly 
within  the  exemption  of  the  second  section  of  28  Hen.  YIH. ;  if  he 
were  admitted  after  the  commencement  of  the  suit,  then  he  was  still 
exempt  from  payment  of  the  fees  under  stat.  11  Hen.  YII.,  but  he 
would  be  liable  to  pay  the  costs  to  the  opposite  party,  if  he  were 
nonsuited  or  a  verdict  went  against  him.  It  is  admitted  that  a 
pauper  may  be  admitted  to  sue,  and  so  entitled  to  all  the  benefits 
of  the  stat.  11  Hen.  YII.,  either  before  or  after  the  commencement 
of  the  suit.  Now  in  this  case  the  action  was  commenced  on  the 
6th  October,  and  the  plaintiff  was  not  admitted  a  pauper  until  the 
15th.  It  is  submitted,  therefore,  that  there  is  no  distinction 
between  a  pauper  and  any  other  person  as  to  his  liability  to 
costs  in  such  a  case,  upon  a  consideration  of  the  statutes.  Then 
as  to  the  practice.  It  is  certainly  generally  stated  in  the  books  of 
practice,  that  a  pauper  may  recover  costs  though  he  pays  none; 
but  it  is  submitted  that  the  proposition  must  be  limited  to  that 
portion  of  the  costs  which  consists  of  Court  fees  and  fees  to  counsel 
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and  attorney  :  for  the  reason  of  this  proposition  is  given  in  1  Eq.  Pratt 
Cas.  Abr.  125,  and  8  Bla.  Com.  400,  that  the  counsel  and  clerks  delabue. 
are  bound  to  give  their  labour  to  him,  but  not  to  his  antagonist. 
The  cases  also  which  are  usually  cited  in  support  of  this  proposi- 
tion, do  not  support  it.  Rice  v.  Brown  (1)  only  shows  that  a  pauper 
shall  recover  his  costs  if  he  succeed ;  and  the  case  of  Blood  v.  Lee  (2) 
was  adjourned,  and  even  if  it  were  considered  as  a  decision,  it  does 
not  appear  from  the  report  whether  the  pauper  was  admitted  before 
or  after  the  commencement  of  the  suit ;  and  upon  the  distinction 
above  taken,  this  circumstance  would  be  all  important. 

Horn,  contra  : 

The  uniform  practice  for  several  centuries  has  been  for  paupers 
to  be  exempted  from  the  payment  of  *costs,  without  any  distinction  f  *^^^  ^ 
between  interlocutory  and  final  costs ;  and  the  Court  will  not  dis* 
turb  that  practice,  merely  because  they  think  that  the  language  of 
ancient  statutes,  if  subjected  to  strict  verbal  criticism,  will  not 
support  it  to  the  letter.  Long  usage,  in  matters  of  this  nature, 
has  the  effect  of  a  binding  decision.  Before  the  rule  of  H.  T. 
2  Will.  IV.,  the  mode  of  punishing  a  pauper  for  any  misconduct 
in  the  course  of  the  cause  was  by  dispaupering  him ;  and  the 
power  thereby  given  to  the  Court,  of  inflicting  costs  on  a  pauper 
plaintiff  in  the  case  there  mentioned,  shows  that,  in  the  opinion  of 
those  who  framed  the  rule,  no  such  power  existed  before.  It  must 
now  be  considered  as  settled,  since  the  case  of  Casey  v.  Tomlin  (3), 
that  the  admission  to  sue  in  forvid  pauperis  after  the  commence- 
ment of  the  suit  makes  no  difference  as  to  the  right  of  the  pauper 
to  be  exempted  from  the  payment  of  costs  (4).  But  even  admitting 
that  he  may  be  subject  to  interlocutory  costs,  he  ought  at  all  events, 
by  analogy  to  the  rule  of  H.  T.  2  Will.  IV.,  to  be  called  upon  by  a 
rule  to  show  cause  why  he  should  not  pay  them. 

Lord  Abingeb,  C.  B.  : 

Undoubtedly,  if  our  decision  in  this  case  depended  solely  upon 
the  wording  of  the  statute  of  28  Hen.  VIII.,  I  should  think  that  a 
pauper  would  not  be  protected  thereby  from  the  payment  of  inter- 
locutory costs,  for  costs  in  the  cause  would,  as  it  seems  to  me,  mean 
final  costs.  But  the  practice  of  exempting  a  pauper  from  the  pay- 
ment of  all  costs  has  now  become  so  inveterate  that  it  cannot  be 

(1)  1  Bos.  &  P.  39.  (3)  56  E.  K.  686  (7  M.  &  W.  189), 

(2)  3  Wils.  24.  (4)  See  the  next  case. 
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Pratt  disturbed.  When  a  pauper  has  misconducted  himself  in  the  coarse 
Belabue.  of  a  cause,  the  proper  mode  of  subjecting  him  to  the  payment  of 
costs  is  by  dispaupering  him.  That  has  undoubtedly  been  the 
established  practice,  and  is  recognized  by  one  of  the  cases  which 
has  been  referred  to,  decided  by  the  Court  of  Common  Pleas,  when 
[  *6i3  ]  *Mr.  Justice  Bulleb  had  a  seat  in  that  Court  (i).  It  is  not  for  us 
to  overturn  a  solenm  decision  of  that  kind.  The  rule  will  there- 
fore be  absolute,  but  without  costs,  for  setting  aside  so  much  of  my 
brother  Bolfe's  order  as  subjects  the  plainti£f  to  the  payment  of  costs. 

Parke,  B.  : 

It  appears  to  me  that  this  question  does  not  turn  on  the  con- 
struction of  the  statute,  which  applies  only  to  costs  payable 
between  party  and  party  at  the  termination  of  the  suit.  This 
is  a  case  of  interlocutory  costs,  which  stands  upon  an  entirely 
different  footing.  It  has  certainly  been  a  long-established  practice, 
that  a  pauper  shall  pay  no  costs  whatever ;  and  the  principle  on 
which  it  rests  was  doubtless  this,  that  it  would  be  a  great  wrong  to 
compel  a  person  to  pay  costs  who  is  totally  destitute  of  money. 
This  practice,  I  think,  we  cannot  now  overturn.  But  then  a  role  of 
Court  has  been  made,  which  directs  ''  that  where  a  pauper  omits  to 
proceed  to  trial  pursuant  to  a  notice  or  undertaking,  he  may  be 
called  upon  by  a  rule  to  show  cause  why  he  should  not  pay  costs, 
though  he  has  not  been  dispaupered :"  and  the  question  arises, 
whether  by  that  rule  the  practice  has  been  so  far  altered,  as  that 
the  Court  has  now  a  general  power  of  inflicting  interlocutory  costs, 
the  two  instances  mentioned  in  the  rule  being  put  merely  by  way  of 
examples ;  or  whether  the  power  is  to  be  restricted  to  those  parti- 
cular  instances.  I  think  it  must  be  considered  as  confined  to  the 
particular  instances  mentioned  in  that  rule,  and  that  we  cannot, 
until  some  further  rule  be  made  on  the  subject,  sanction  an  order 
which  compels  a  pauper  to  pay  interlocutory  costs. 

GuRNBY,  B.,  concurred. 

Bolfe,  B.  : 

t  *614  ]  When  I  made  the  order,  I  certainly  was  ♦not  apprised  that  the 

plaintiff  had  been  admitted  to  sue  as  a  pauper,  or  I  should  not 
have  made  it.  At  the  same  time,  I  must  regret  that  there  is  no 
jurisdiction  to  inflict  interlocutory  costs;   for  although  the  non- 

(1)  Rice  V.  Brown,  1  Bos.  &  P.  39;  ante,  p.  689. 
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payment  of  costs  by  a  pauper  has  a  popular  sound,  and  may  in  some  Pratt 
cases  be  extremely  proper,  it  certainly  is  often  made  the  means  of  dklabue. 
great  oppression.  In  the  present  case,  for  instance,  the  plaintifif 
had  misconducted  himself  by  not  attending  before  the  Judge, 
although  he  was  twice  summoned.  However,  as  the  established 
practice  has  been  not  to  inflict  costs,  I  agree  that  the  rule  must  be 
absolute  to  set  aside  that  part  of  the  order. 

Rule  absolute  accordingly. 


DOE  D.  ELLIS  V.  OWENS  (l).  18^2. 

(10  Meeson  &  Webby,  514—523 ;  12  L.  J.  Ex.  53 ;  2  Dowl.  N.  S.  426;  7  Jur.  91.)  

A  person  admitted  to  sue  in  forma  pauperis  after  the  commencement  of         ^leas 
the  suit,  is  liable,  on  nonsuit  or  verdict  for  the  defendant,  to  the  costs 
antecedent  to  the  date  of  the  order. 


[6U] 


The  Court  having  discharged  with  costs  (2)  the  rule  which  had 
been  obtained  by  the  defendant  in  this  case,  for  setting  aside  the 
order  of  Aldebson,  B.,  admitting  the  lessor  of  the  plaintifif  to  sue 
in  forma  pauperis  after  the  commencement  of  the  suit,  the  latter 
taxed  his  costs  of  opposing  that  rule,  which  were  allowed  at  the  sum 
of  10^  1^.,  and  the  defendant  tendered  to  the  Master  his  bill  of 
costs  in  the  cause,  amounting  to  251.  10s.  lOd.  The  Master  being 
of  opinion  that  the  order  to  sue  in  Jormd  pauperis  did  not  exempt 
the  plaintifif  from  the  payment  of  the  costs  incurred  prior  to  the 
date  of  the  order,  allowed  the  defendant  the  sum  of  172.  3«.  &d.  for 
such  costs,  and  11.  Vis.  6d.  for  the  costs  of  taxation,  and  made  out 
an  allocatur  for  the  amount  of  these  two  sums,  181.  IQs.  2d.,  in 
favour  of  the  defendant. 

Townsend  obtained  a  rule,  calling  on  the  defendant  to  show       [  515  ] 
cause  why  this  allocatur  should  not  be  set  aside  as  being  irregular, 
and  why  the  defendant  should  not  pay  the  costs  of  this  application. 

(1)  The  decision  in  this  case  turned  under  any  enactment  repealed  by  this 

upon    23    Hen.    VIII.   c.    15,    s.    2.  Act."     The  practice  as  to  proceedings 

That  statute,  and  11  Hen.  VII.  c.  12  infvrmd  pauperis  is  now  regulated  by 

(referred  to  in  the  argument)  were  Order  XVI.  of  the  K.  S.  C.  rr.  22— 31, 

repealed  in  1883  by  s.  3  of  the  Statute  which  first  appear  in  the  Rules  of  1883 

Law   Revision   and   Civil   Procedure  (see  Wilson,  Judicature  Acts,  3rd  ed., 

Act,    1883    (46    &    47    Vict.   c.   49),  p.  228).     The  present  practice  appears 

which,  however,  provides  (s.  5)  that  to  be  in  accordance  with  the  decision 

"  the  repeal  effected  by  this  Act  shall  here    reported    (see    Ch.  Archb.   Pr. 

not  affect"  (infer  a/ta)  "any  jurisdic-  14th  ed.   (1885)  ch.  104,  p.   1182).— 

tion  or  principle  or  rule  of  law  or  A.  0. 

'equity  established  or  confirmed  ...  (2)  60  R.  R.  788  (see  9  M.  &  W.  455). 
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Doe  d.  Jervis  now  showed  cause : 

Ellib 
n^  The  question  in  this  ease  is,  whether  an  order  to  sue  in  fomid 

pauperisy  obtained  after  the  commencement  of  the  suit,  exempts 
the  plaintiff  from  antecedent  costs.  The  cases  on  this  subject  at 
common  law  exhibit  some  contradiction,  the  true  view  of  the 
statutes  not  having  been  brought  before  the  Court.  The  11 
Hen.  VII.  c.  12,  which  conferred  the  right  to  sue  in  forma 
pauperis,  enacts,  "  that  every  poor  person  or  persons  which  have 
and  hereafter  shall  have  cause  of  action  or  actions  against  any 
person  or  persons  within  the  realm  shall  have,  by  the  discretion 
of  the  Chancellor  of  this  realm  for  the  time  being,  writ  or  writs 
original  and  writs  of  subpoena,  according  to  the  nature  of  their  causes, 
therefor  nothing  paying ;  •  .  •  and  after  the  said  writ  or  writs 
be  returned,  &c.  the  justices  shall  assign  to  the  same  poor  person 
or  persons  counsel  learned  &c.,  and  .  .  .  shall  appoint  attorney  and 
attorneys  for  the  same  poor  person  and  persons,  &c.  &c."  At  the 
time  of  this  enactment,  a  plaintiff  paid  no  costs  to  the  defendant, 
but  he  paid  the  fees  of  Court,  and  to  counsel  and  attorney.  From 
this  the  Act  relieves  him,  if  he  is  a  poor  person,  whether  admitted 
so  to  sue  at  the  commencement  of  the  suit  or  afterwards.  Then 
the  stat.  28  Hen.  VIII.  c.  15,  first  gave  a  defendant,  in  case  of 
a  verdict  for  him  or  a  nonsuit,  costs  against  a  plaintiff ;  and  the 
second  section,  upon  which  the  present  question  arises,  enacts  that 
all  poor  persons,  plaintiffs,  '^  which  at  the  commencement  of  their 
suits  or  actions  shall  be  admitted  to  have  their  process  of  charity," 
&c.,  '^  shall  not  be  compelled  to  pay  any  costs  by  virtue  and  force 
of  this  statute."  It  is  a  proviso  excepting  from  the  general  opera- 
tion of  the  statute  the  persons  mentioned  therein,  and  them  only, 
[  *516  ]  viz.,  those  plaintiffs  *who  are  admitted  to  sue  as  paupers  at  the 
commencement  of  their  suits.  On  the  equitable  construction  of 
this  statute  (although  in  the  cases  of  Foss  v.  Racine  (i)  and  Lovewell 
V.  Curtis  (2),  it  was  doubted  by  this  Court),  it  must  now  certainly  be 
taken  as  being  established,  since  the  cases  of  Casey  v.  Tomlin  (8) 
and  Brunt  v.  WardU  (4),  that  even  where  the  party  is  admitted 
after  the  commencement  of  the  suit,  he  is  from  that  time  exempted 
from  the  payment  of  costs.  But  all  the  cases  leave  the  present 
point  untouched.  There  are  indeed  some  old  authorities,  in  which 
it  is  laid  down  that  a  pauper  pays  no  costs,  but  in  none  of  them 
was  the  point  now  in  question  presented  to  the  consideration  of  the 

(1)  51  R.  R.  665  (4  M.  &  W.  610).  (3)  56  R  R.  686  (7  M.  &  W.  189). 

(2)  0  M.  &  W.  168.  (4)  60  R.  R.  672  (4  Scott,  N.  R.  188). 


VOL.  Lxn.]      1842.    EX.     10  MEE.  &  W.  516—517.  698 

Court ;  and  the  rule  of  this  Court  of  the  year  1717  (Com.  Dig.        dob  d. 
Forma  Pauperis  (A.))  is  express,  that  "  if  admitted  after  the  com-  ^. 

mencement  of  the  suit,  the  pauper  is  to  give  security  to  pay  the  Owkns. 
costs  before  admittance.*'  If  the  pauper  was  altogether  exempt 
from  the  payment  of  costs,  the  Court  would  have  had  no  authority 
to  make  such  a  rule.  In  Langley  v.  Blaekerby  (i),  this  point  did 
not  arise.  In  Blood  v.  Lee  (2),  which  was  merely  an  application  to 
the  discretion  of  the  Court  to  discharge  the  plaintiff  out  of  custody, 
the  question  was  adjourned,  and  it  does  not  appear  to  what  con- 
clusion the  Court  came.  In  Oats  v.  Holliday,  there  cited,  the 
Court  certainly  are  said  to  have  resolved,  that  a  person  admitted 
to  sue  in  formd  pauperis  pendente  lite  **  shall  not  pay  costs  from  the 
beginning  of  the  action."  On  what  ground  that  case  was  put  does 
not  appear :  if  the  question  was  when  the  party  could  be  admitted 
a  pauper,  the  dictum  as  tQ  the  effect  upon  the  costs  was  merely 
extrajudicial.  But  there  are  some  authorities  in  equity  expressly 
in  point  for  the  defendant;  and  the  statute  applies  equally  to 
courts  of  equity  as  of  common  law.  In  an  Anonymotis  case  in 
Moseley's  Reports,  68,  it  *was  expressly  decided  that  a  pauper  C  *s^^  3 
admitted  after  the  commencement  of  the  suit  was  liable  to  antece- 
dent costs.  The  same  principle  was  recognised  in  the  cases  of 
Wilkinson  v.  Belsher  (3),  and  Nash  v.  Yoi^ston  (4).  And  in  Davenport 
V.  Davenport  (5),  the  present  Lord  Chancellor  says,  "  The  plaintiff 
then  proceeds  with  the  suit,  and  afterwards  obtains  the  common 
order  to  sue  in  formd  pauperis,  which  does  not  affect  costs  incurred 
previously,  and  up  to  the  date  of  that  order,  and  for  payment 
whereof  by  the  plaintiff  to  the  defendants  a  distinct  order  was 
made  by  the  Court." 

Townsend,  in  support  of  the  rule : 

So  long  as  the  order  allowing  the  plaintiffs  to  sue  in  formd 
pauperis  remains  in  force,  he  is  exempt  from  the  payment  of  all 
costs.  The  true  construction  of  the  statutes  is  laid  down  in  the 
judgment  of  the  Court  of  Common  Pleas,  in  Brunt  v.  Wardle. 
TiNDAL,  Ch.  J.,  there  says,  "  The  statute  11  Hen.  VII.  c.  12,  is 
an  enabling  statute,  meant  to  confer  a  boon  on  the  poor — its  title 
being  '  A  mean  to  help  and  speed  poor  persons  in  their  suits ; '  and 
therefore,  unless  it  in  express  terms  or  by  necessary  implication 

(1)  Andr.  306.  (4)  4  L.  J.  (N.  S.)  Ch.  86. 

(2)  3  Wils.  24.  (5)  1  Turner  &  Phillips,  124. 

(3)  2  Br.  C.  C.  272. 
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Doe  d.       requires  that  the  party  shall  only  be  admitted  to  sue  as  a  pauper 
i,  before  he  commences  his  suit,  we  have  no  right  to  import  into  it 

Owens.  ^^^^  g^^j^  condition.  I  find  in  the  Act  no  words  expressive  of  any 
such  intention  on  the  part  of  the  Legislature  ;  and  certainly  there 
can  be  no  good  reason  why  a  man  who  has  fallen  into  poverty  while 
the  suit  is  proceeding,  should  be  shut  out  from  the  benefit  of  the 
statute."  His  Lordship  then  refers  to  the  statute  of  23  Hen.  M^II. 
c.  15,  s.  2,  and  observes  upon  it,  that  "  the  proper  construction 
of  that  clause  is,  that,  though  it  may  place  parties  suing  t»  forma 
pauperis  in  a  less  favourable  position  where  they  are  admitted  so  to 

[  'SIS  ]  sue  pendente  *lite,  it  does  not  deprive  them  of  the  benefit  of  the 
former  statute."  And  Maule,  J.,  referring  to  the  cases  of  Foss  v. 
Racine  and  Lovewell  v.  Curtis,  says,  "  The  attention  of  the  Court 
was  not  in  those  cases  called  to  the  undoubted  common-law 
authority  of  the  Court,  to  admit  par4iies  to  sue  and  defend  in 
forma  pauperis,*' 

The  words  of  the  statute  of  Hen.  VIII.,  "at  the  commencement 
of  the  suit,"  cannot  properly  be  interpreted  to  mean  before  the 
commencement  of  the  suit,  nor  can  they  mean,  strictly,  simul- 
taneously with  it.  It  is  a  case  analogous  to  those  decided  upon 
the  statutes  relating  to  costs,  22  &  28  Car.  II.  c.  9,  and  8  &  4  Yiet. 
c.  24,  s.  2,  the  words  in  which,  "  immediately  afterwards,"  have 
been  construed  to  include  a  reasonable  time  after  the  verdict: 
Thompson  v.  Gibson  (i).  So,  when  the  statute  2  Geo.  II.  c.  28, 
s.  8,  enables  certain  persons  prosecuted  by  capiat  to  defend  in 
forma  pauperis,  and  directs  the  Judges  "according  to  their  dis- 
cretion, to  admit  such  person  to  defend  himself  against  such  action 
or  information,  in  the  same  manner  and  with  the  same  privilege  as 
the  Judges  of  such  Court  are  by  law  directed  and  authorized  to 
admit  poor  subjects  to  commence  actions  for  the  recovery  of  their 
rights," — the  words  "to  commence  actions"  cannot  be  construed 
literally,  because,  for  upwards  of  a  century  before  that  Act  passed, 
it  had  been  the  constant  practice  to  admit  persons  to  sue  in  forma 
pauperis  after  the  commencement  of  the  suit.  The  admission, 
indeed,  must  be  after  the  actual  commencement  of  the  suit,  because 
until  the  writ  has  been  issued  the  Court  has  no  cognizance  of  the 
cause.  Therefore,  in  the  form  of  a  petition  for  an  order  to  sue  in 
forma  pauperis,  it  is  stated  that  "  the  defendant  is  jointly  indebted 
unto  your  petitioner  for  goods  sold,  &c.  &c.,  and  your  petitioner 
hath  commenced  an  action  against  him  for  the  same  "(2).  I^mjley 
(1)  8  M.  &  W.  281.  (2)  Tidd,  App.  17. 
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V.  Blackerby  and  BHttain  v.  Greenville  (i)  are  in  *favour  of  the       DoBd. 

view  contended  for  by  the  lessor  of  the  plaintiff.  ^^^" 

Owens. 

(RoLFE,  B. :  If  you  are  right,  you  mislead  a  defendant  greatly  in       ^  *519  ] 

the  conduct  of  his  case  :  he  would  resist  many  things,  if  he  knew 

the  plaintiff  was  suing  in  forma  paupeiisy  which  he  allows  to  go  on, 

under  the  expectation  that  he  shall  obtain  costs.     A  defendant 

would  never  force  a  pauper  plaintiff  on. 

Parke,  B.  :  If  you  can  show  that  the  cases  have  put  a  uniform 
construction  upon  the  statutes,  we  must  bow  to  their  authority ; 
otherwise  the  reasonable  construction  certainly  is,  that  the  party 
should  not  be  exempted  from  all  costs,  unless  he  were  admitted  at 
the  commencement  of  the  suit — that  is,  as  soon  as  the  Judges 
could  admit  him.) 

Oats  v.  Holiday  is  an  express  authority  for  the  plaintiff.  Blood  v. 
Lee  is  to  the  same  effect,  and  recognises  the  principle  that  a  pauper 
plaintiff  is  exempt  from  all  costs ;  it  was  not  adjourned  on  this 
point,  but  on  the  question  whether  the  plaintiff  was  entitled  to  be 
discharged  out  of  custody,  he  being  in  execution  upon  a  judgment 
of  nonsuit.  (He  referred  also  to  Jones  v.  Peers  (2),  Gibson  v. 
M'Carty  (3),  Sloman  v.  Aynel  (4),  and  Morgan  v.  Eastwick  (5).)  Costs 
in  equity  stand  upon  a  different  footing  ;  see  Corbett  v.  Corbett  (6), 
Beames  on  Costs,  112. 

Lord  Abingbr,  C.  B.  : 

The  question  is,  whether  a  person  admitted  to  sue  in  forma 
pauperis,  after  the  suit  has  made  some  progress,  is  by  virtue  of  that 
admission  to  be  exempted  from  paying  to  the  defendant  costs 
incurred  antecedently,  and  due  from  him  at  the  time  of  his 
admission  so  to  sue.  If  the  cases  had  laid  down  any  fixed  rule 
upon  the  subject,  I  should  have  said  that  it  is  now  too  late  to  over- 
rule them  by  putting  a  new  construction  on  the  statute ;  but  where 
♦the  cases  are  not  sufficiently  strong,  either  from  their  terms,  their  [  's^o  ] 
number,  or  their  authority,  to  fetter  our  judgment,  we  are  at  liberty 
to  put  the  best  construction  we  can  upon  these  Acts  of  Parliament. 
If  we  look  at  the  statute  of  Hen.  VIII.,  I  think  there  can  be  no 
doubt  that  the  intention  was  to  give  a  successful  defendant  costs 

(1)  2  Str.  1121.  (4)  Fortesc.  320. 

(2)  M*Clel.  &  Y.  282.  (5)  7  Dowl.  P.  0.  543. 

(3)  Cas.  temp.  Hardw.  311.  (6)  16  Ves.  407. 
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Dob  d.       against  the  plaintiff,  and  that  the  Act  makes  an  exception  only  in 
«.  favour  of  paupers  admitted  at  the  commencement  of  the  saiL 

WKN8.  There  is  a  good  reason  for  that  distinction ;  because,  as  it  is  new 
conceded  that  a  person  might  be  admitted  to  sue  in  forma  pauperis 
at  any  time  before,  or  even  after  trial,  and  he  would  in  such  ctse 
have  the  full  benefit  of  the  statute  of  Hen.  VII.,  as  to  Court  fees 
and  fees  to  counsel,  it  became  a  question  whether  the  Legislatvre 
should  exempt  the  pauper  from  paying  the  defendant's  costs  in  all 
cases,  whether  admitted  before,  at,  or  after  the  commencement  of 
the  suit;  and  therefore  they  used  these  words;  which  I  cannot 
interpret  in  any  other  way  than  according  to  their  ordinary  meaning, 
nor  can  I  see  how  the  word  "at"  can  be  construed  "  after."  A 
person  admitted  before  the  commencement  of  the  suit,  may,  in  one 
sense,  be  said  to  be  admitted  at  the  commencement  of  the  suit ; 
but  it  is  difficult  to  see  how  a  person  admitted  after  the  commence- 
ment of  the  suit,  can  be  said  to  be  admitted  at  its  commencement. 
The  ingenious  interpretation  put  upon  these  statutes  by  the  plaintiff's 
counsel  rests  upon  a  mere  fallacy.  The  word  "  at "  in  the  statutes 
relating  to  costs,  which  have  been  referred  to,  is  only  used  to 
identify  the  character  of  the  person  who  is  to  certify  ;  that  is,  he 
must  be  the  Judge  who  presides  "  at  the  trial."  But  here  the  words 
"  at  the  commencement  of  the  suit "  have  reference  to  time,  and 
can  only  apply  to  a  person  admitted  before  or  at  the  commencement 
of  the  suit.  By  an  equitable  interpretation  of  the  statute  of 
Hen.  VII.,  when  a  party  is  once  admitted,  he  is  not  thereafter  liable 
to  costs  under  the  statute  of  Hen.  VIII. ;  but  he  is  not  therefore 
[  •521  ]  exempted  from  the  payment  of  costs  incurred  previously  *to  his 
admission.  The  lessor  of  the  plaintiff  was  therefore  liable  to  those 
costs,  and  this  rule  must  be  discharged. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  question  turns  upon  the  proper 
interpretation  to  be  put  upon  the  second  section  of  the  23  Hen.  VIII. 
c.  15 ;  the  action  of  ejectment,  though  not  provided  for  by  that 
statute,  being  placed  on  the  same  footing  as  other  actions  by  the 
stat.  of  4  Jac.  I.  c.  8.  We  are  called  upon,  therefore,  to  put  a 
construction  upon  the  stat.  of  Hen.  VIII. ;  and  the  question  is, 
whether  or  not  the  second  section  applies  to  a  pauper  not  admitted 
at  the  commencement  of  the  suit.  It  is  our  duty  to  construe  the 
statute  according  to  the  grammatical  meaning  of  the  words,  unless 
some  absurdity  would  ensue  from  so  construing  it,  or  an  uniform 
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series  of  decisions  had  already  established  a  particular  construction.  Doe  d. 
I  do  not  think  any  of  the  cases  cited  of  suflScient  weight  to  preclude  ^^^^^ 
us  from  putting  our  own  construction  on  the  words  of  the  statute.  Owkns. 
The  principal  authority  is  that  of  Oats  v.  Holiday,  which  is  cited  in 
Blood  V.  Lee.  In  the  latter  case  the  point  was  not  decided,  and  in 
the  former  the  decision  was  only  that  a  party  might  be  admitted 
after  the  commencement  of  the  suit.  That  undoubtedly  was  the 
principal  point  decided,  but  it  is  said  that  **  the  Court  resolved  that  a 
person  so  admitted  should  not  pay  costs  from  the  beginning  of  the 
action."  What  is  the  true  meaning  of  that  resolution  is  left  in 
doubt ;  probably,  that  he  was  not  bound  to  pay  the  whole  costs 
from  the  commencement  of  the  action.  And  such  is  the  construc- 
tion which  we  put  upon  the  statute ;  that  if  a  pauper  be  admitted 
after  the  commencement  of  the  suit,  he  shall  not  be  bound  to  pay 
all  the  costs,  but  shall  be  exempt  from  those  incurred  subsequent 
to  his  admission.  There  is  now  no  doubt  that  a  party  may  be 
admitted  to  sue  infomui  'pauperis  after  the  commencement  of  the 
suit,  and  it  is  clear,  from  the  current  of  authorities,  that  we  were 
correct  in  so  deciding  ;  but  the  question  is  as  to  the  *eflfect  of  such  [  *522  ] 
an  admission  as  respects  the  payment  of  costs.  By  the  second 
section  of  the  stat.  of  Hen.  YIII.,  a  pauper  is  exempt  from  costs 
only  in  the  event  of  his  being  admitted  at  the  commencement  of 
the  suit,  that  is,  as  soon  as  the  Court  or  Judge  had  jurisdiction  to 
admit  him.  The  statute  gives  a  total  exemption  from  the  costs 
only  in  case  of  an  admission  at  the  commencement  of  the  suit ;  if 
admitted  after,  then,  on  the  equitable  construction  of  the  Act,  it 
seems  reasonable  that  he  shall  not  be  liable  to  the  payment  of  the 
whole  costs,  but  only  to  those  incurred  up  to  the  time  of  his 
admission.  In  this  case  we  must  therefore  hold,  that  the  lessor  of 
the  plaintiff  is  not  altogether  exempt  from  costs,  but  is  liable  to  pay 
the  costs  incurred  by  the  defendant  up  to  the  time  of  his  admission 
to  sue  in  forma  pauperis  ;  and  it  is  reasonable  also  that  he  should 
pay  the  costs  of  the  taxation. 

GURNBY,  B. : 

I  think  my  learned  brothers  have  put  the  true  construction  on 
the  Act  of  Parliament,  and  it  is  undoubtedly  that  which  meets  the 
.justice  of  the  case. 

BoLFE,  B. : 
I  entirely  concur.     Looking  at  the  language  of  the  second  section 
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[  *523  ] 


of  the  statute  of  Hen.  VIII.,  the  first  observation  that  occurs  is, 

that  if  you  follow  the  words  of  that  Act,  it  does  not  exempt  this 

lessor  of  the  plaintiflf  from  the  payment  of  any  costs ;  because,  in 

terms,  it  only  exempts  persons  admitted  to  sue  in  forma  pauperis 

at  the  commencement  of  the  suit.     But  then  it  is  said,  that  the 

Court  should  adopt  an  equitable  construction,  and  that  by  such 

construction  a  pauper  should  be  wholly  exempt.     I  agree  that  it  is 

reasonable  to  adopt  an  equitable  construction;    that  is,  such  a 

construction  as  shall  really  do  equity,  not  such  as  shall  favour  one 

party,  where  the  statute  itself  has  not  favoured  him,  at  the  expense 

of  the  other.     The  statute  says  that  a  pauper  shall  be  exempt  from 

the  payment  of  costs,  if  admitted  at  the  commencement  of  the  suit ; 

but  *we  are  asked  to  leave  out  the  words  "  at  the  commencement 

of  the  suit,"  and  to  say  that  he  is  exempt  whenever  admitted.     It 

is  equitable  to  say  that  he  shall  be  exempted  from  the  payment  of 

costs   subsequent  to    his    admission :    but   it  might  work   great 

injustice  to  the  defendant,  if  it  were  held  that  he  might  be  put  to 

costs,  under  an  expectation  that  he  must  eventually  recover  them, 

and  then,  by  a  retrospective  order,  be  exposed  to  a  charge  which  he 

never  would   have   thought  of  incurring,  if  he  had   known  the 

plaintiff  to  be  a  pauper. 

Rule  discharged,  tcithout  costs. 


1842. 
Nov,  4. 

Ereh.  of 
Pleat, 

[  546  ] 


DAVIES  V.  MANN(l). 

(10  Meeson  &  Welsby,  546—549  ;  S.  C.  12  L.  J.  Ex.  10 ;  6  Jur.  954.) 

The  general  rule  of  law  respecting  negligence  is,  that  although  there  may 
have  been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he  might  by 
the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the  defen- 
dant's negligence,  he  is  entitled  to  recover.  Therefore,  where  the  defendant 
negligently  drove  his  horses  and  waggon  against  and  killed  an  ass,  which 
had  been  left  in  the  highway  fettered  in  the  forefeet,  and  thus  unable  to 
get  out  of  the  way  of  the  defendant's  waggon,  which  was  going  at  a 
smartish  pace  along  the  road,  it  was  held,  that  the  jury  were  properly 
directed,  that  although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to 
put  the  animal  on  the  highway,  the  plaintiff  was  entitled  to  recover. 

Case  for  negligence.  The  declaration  stated,  that  the  plaintiff 
theretofore,  and  at  the  time  of  the  committing  of  the  grievance 
thereinafter  mentioned,  to  wit,  on  &c.,  was  lawfully  possessed  of  a 


(1)  Foil.  Ttiff  V.  Warman  (1858)  5 
C.  B.  N.  S.  573,  585,  27  L.  J.  C.  P. 
322 ;  appr.  Radley  v.  L,  &  N.  W.  By,  Co, 
(1876)  1  App.  Ca.  754,  759, 46  L.  J.  Ex. 
573;    Spaight  v.    Tedcastle    (1881)    6 


App.  Ca.  217,  226 ;  The  Bemina  (1887) 
12  P.  D.  36,  89,  56  L.  J.  Adm.  38 ; 
and  see  the  case  discussed.  Harvard 
Law  Review,  iii.  272— 276.— A.  C. 
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certain  donkey,  which  said  donkey  of  the  plaintiff  was  then  lawfully  davies 
in  a  certain  highway,  and  the  defendant  was  then  possessed  of  a  mann. 
certain  waggon  and  certain  horses  drawing  the  same,  which  said 
waggon  and  horses  of  the  defendant  were  then  under  the  care, 
government,  and  direction  of  a  certain  then  servant  of  the  defendant, 
in  and  along  the  said  highway ;  nevertheless  the  defendant,  by  his 
said  servant,  so  carelessly,  negligently,  unskilfully,  and  improperly 
governed  and  directed  his  said  waggon  and  horses,  that  by  and 
through  the  carelessness,  negligence,  unskilfulness,  and  improper 
conduct  of  the  defendant,  by  his  said  servant,  the  said  waggon  and 
horses  of  the  defendant  then  ran  and  struck  with  great  violence 
against  the  said  donkey  of  the  plaintiff,  and  thereby  then  wounded, 
crushed,  and  killed  the  same,  &c. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Erskine,  J.,  at  the  last  Summer  Assizes  *for  [  'Si?  ] 
the  county  of  Worcester,  it  appeared  that  the  plaintiff,  having 
fettered  the  forefeet  of  an  ass  belonging  to  him,  turned  it  into  a 
public  highway,  and  at  the  time  in  question  the  ass  was  grazing  on 
the  off  side  of  a  road  about  eight  yards  wide,  when  the  defendant's 
waggon,  with  a  team  of  three  horses,  coming  down  a  slight  descent, 
at  what  the  witness  termed  a  smartish  pace,  ran  against  the  ass, 
knocked  it  down,  and  the  wheels  passing  over  it,  it  died  soon  after. 
The  ass  was  fettered  at  the  time,  and  it  was  proved  that  the  driver 
of  the  waggon  was  some  little  distance  behind  the  horses.  The 
learned  Judge  told  the  jury,  that  though  the  act  of  the  plaintiff,  in 
leaving  the  donkey  on  the  highway  so  fettered  as  to  prevent  his 
getting  out  of  the  way  of  carriages  travelling  along  it,  might  be 
illegal,  still,  if  the  proximate  cause  of  the  injury  was  attributable  to 
the  want  of  proper  conduct  on  the  part  of  the  driver  of  the  waggon, 
the  action  was  maintainable  against  the  defendant  ;  and  his 
Lordship  directed  them,  if  they  thought  that  the  accident  might 
have  been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of 
the  driver,  to  find  for  the  plaintiff.  The  jury  found  their  verdict 
for  the  plaintiff,  damages  40«. 

Godson  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

The  act  of  the  plaintiff  in  turning  the  donkey  into  the  public  high- 
way was  an  illegal  one,  and,  as  the  injury  arose  principally  from  that 
act,  the  plaintiff  was  not  entitled  to  compensation  for  that  injury 
which,  but  for  his  own  unlawful  act,  would  never  have  occurred. 
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Da  VIES  (Parke,  B.  :  The  declaration  states  that  the  ass  was  lawfully  on 

Ma^nk.       ^he  highway,  and  the  defendant  has  not  traversed  that  allegation ; 
therefore  it  must  be  taken  to  be  admitted.) 

The  principle  of  law,  as  deducible  from  the  cases,  is,  that  where  an 
accident  is  the  result  of  faults  on  both  sides,  neither  party  can 
[•548]  maintain  an  action.  Thus,  in  Butterjield  v.  Forrester  {i),  *it  was 
held  that  one  who  is  injured  by  an  obstruction  on  a  highway, 
against  which  he  fell,  cannot  maintain  an  action,  if  it  appear  that 
he  was  riding  with  great  violence  and  want  of  ordinary  care,  without 
which  he  might  have  seen  and  avoided  the  obstruction.  So,  in 
Vennall  v.  Gamer  (2),  in  case  for  running  down  a  ship,  it  was  held, 
that  neither  party  can  recover  when  both  are  in  ^the  wrong ;  and 
Baylby,  B.,  there  says,  "I  quite  agree  that  if  the  mischief  be  the 
result  of  the  combined  negligence  of  the  two,  they  must  both  remain 
in  statu  quo,  and  neither  party  can  recover  against  the  other/* 
Here  the  plaintiff,  by  fettering  the  donkey,  had  prevented  him  from 
removing  himself  out  of  the  way  of  accident;  had  his  forefeet 
been  free,  no  accident  would  probably  have  happened.  Pluckirell 
V.  Wilson  (3),  Luxford  v.  Large  (4),  and  Lynch  v.  Nurdin  (6),  are  to 
the  same  effect. 

Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
defendant  has  not  denied  that  the  ass  was  lawfully  in  the  highway, 
and  therefore  we  must  assume  it  to  have  been  lawfully  there ;  but 
even  were  it  otherwise,  it  would  have  made  no  difference,  for  as  the 
defendant  might,  by  proper  care,  have  avoided  injuring  the  animal, 
and  did  not,  he  is  liable  for  the  consequences  of  his  negligence, 
though  the  animal  may  have  been  improperly  there. 

Parke,  B.  : 

This  subject  was  fully  considered  by  this  Court  in  the  case  of 
Bridge  v.  The  Grand  Junction  Railway  Company  (6),  where,  as 
appears  to  me,  the  correct  rule  is  laid  down  concerning  negligence, 
namely,  that  the  negligence  which  is  to  preclude  a  plaintiff  from 
recovering  in  an  action  of  this  nature,  must  be  such  as  that  he 
r  ^549  ]      could,  by  ♦ordinary  care,  have  avoided  the  consequences  of  the 

(1)  10  B.  B.  433  (11  East,  60).  (5)  55  R.  B.  191  (1  A<L  &  El.(N.  S.) 

(2)  38  B.  B.  578  (1  Cr.  &  M.  21).  29;  4  P.  &  D.  672). 

(3)  5  Car.  &  P.  375.  (6)  49  B.  B.  590  (3  M.  &  W.  246). 

(4)  Ibid.  421. 
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defendant's  negligence.  I  am  reported  to  have  said  in  that  case, 
and  I  believe  quite  correctly,  that  "  the  rule  of  law  is  laid  down 
with  perfect  correctness  in  the  case  of  Butterfield  v.  Foireater,  that, 
although  there  may  have  been  negligence  on  the  part  of  the  plaintiff, 
yet  unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled  to 
recover ;  if  by  ordinary  care  he  might  have  avoided  them,  he  is  the 
author  of  his  own  wrong."  In  that  case  of  Bridge  v.  Grand  Junction 
Itiiihvay  Company^  there  was  a  plea  imputing  negligence  on  both 
sides;  here  it  is  otherwise;  and  the  Judge  simply  told  the  jury, 
that  the  mere  fact  of  negligence  on  the  part  of  the  plaintiff  in 
leaving  his  donkey  on  the  public  highway,  was  no  answer  to  the 
action,  unless  the  donkey's  being  there  was  the  immediate  cause  of 
the  injury ;  and  that,  if  they  were  of  opinion  that  it  was  caused  by 
the  fault  of  the  defendant's  servant  in  driving  too  fast,  or,  which  is 
the  same  thing,  at  a  smartish  pace,  the  mere  fact  of  putting  the  ass 
upon  the  road  would  not  bar  the  plaintiff  of  his  action.  All  that  is 
perfectly  correct ;  for,  although  the  ass  may  have  been  wrongfully 
there,  still  the  defendant  was  bound  to  go  along  the  road  at  such  a 
pace  as  would  be  likely  to  prevent  mischief.  Were  this  not  so,  a 
man  might  justify  the  driving  over  goods  left  on  a  public  highway, 
or  even  over  a  man  lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road. 


DAVIES 

r. 
Mamn. 


GuBNEY,  £.,  and  Bolfe,  £.,  concurred. 


Rule  refused. 


BOURKE  V.   LLOYD. 

(10  Meeson  &  Welsby,  550—553 ;  S.  C,  12  L.  J.  Ex.  4  ;  2  Dowl.  N.  S.  452.) 

Where  a  cause,  in  which  there  are  several  issues,  is  referred  to  an 
arbitrator,  and  the  costs  of  the  cause  are  to  abide  the  eyent  of  the  award, 
the  arbitrator  must  award  specifically  on  each  issue,  and  a  general  award, 
that  the  plaintiff  had  good  cause  of  action  against  the  defendant,  and  that 
the  defendant  should  pay  to  the  plaintiff  a  certain  sum,  together  with  the 
costs  of  the  action  and  of  the  reference,  is  bad. 

Debt  for  money  lent,  money  paid,  interest,  and  on  an  account 
stated.  Pleas,  nunquam  indebitatus,  and  payment,  on  which  issues 
were  joined.  The  cause  was  referred,  before  trial,  to  an  arbitrator, 
by  a  Judge's  order,  which  directed  that  the  costs  of  the  cause  should 
abide  the  event  of  the  award,  and  that  the  costs  of  the  reference 
ehould  be  in  the  discretion  of  the  arbitrator.     The  arbitrator 


1842. 
Aor.  22. 

Exeh,  of 
Pleas, 

[550] 
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BouBKE      awarded,  that  the  plaintiff  had  good  cause  of  action  against  the 
llotd.       defendant,  and  directed  that  the  defendant  should  pay  to  the  plaintiff 

201.,  together  with  the  costs  of  the  action  and  of  the  reference :  but 

he  did  not  award  specifically  on  each  issue. 
A  rule  having  been  obtained  for  setting  aside  this  award,  on  the 

ground  that  the  arbitrator  had  not  determined  the  issues  in  the 

action,  so  as  to  enable  the  Master  to  tax  the  costs. 

Cowling f  in  last  Easter  Term  (May  3),  showed  cause : 

This  not  being  a  case  in  which  any  verdict  had  been  given,  it  was 
not  strictly  necessary  for  the  arbitrator  to  find  specifically  on  the 
issues.  But  if  it  was,  his  directing  the  defendant  to  pay  the  plaintiff 
20!.,  after  having  stated  that  the  plaintiff  had  good  cause  of  action, 
amounts  in  effect  to  a  finding  for  the  plaintiff  on  all  the  issues,  and 
makes  the  award  sufficiently  certain.  In  Dicas  v.  Jay  (i),  where 
the  declaration  contained  eleven  special  counts  for  negligence  as  an 
attorney,  together  with  common  counts  for  money  paid,  t^cc,  and 
the  cause  was  referred  by  order  of  Nisi  Prius  to  an  arbitrator,  who 
found  that  the  plaintiff  had  good  cause  of  action  for  232.  14«.  10(/., 
and  directed  a  verdict  to  be  entered  up  for  that  sum,  the  award  was 
[  •551  ]  held  sufficiently  *certain.  In  Duckworth  v.  Harrison  (2),  where,  to 
a  declaration  in  debt,  the  general  issue  and  a  set-off  were  pleaded, 
and  the  cause  was  referred  by  consent  to  arbitration,  "  the  costs  of 
the  reference  and  award  to  abide  the  event ;  "  and  the  arbitrators 
found  that  the  plaintiff  was  not  entitled  to  recover  in  the  action, 
and  had  not  any  cause  of  action  against  the  defendant,  but  said 
nothing  as  to  the  set-off;  it  was  nevertheless  held  that  the  award 
was  final,  and  that  the  defendant  might  maintain  an  action  for  the 
costs  of  the  reference  and  award.  In  the  present  case,  there  could 
have  been  no  intention  that  the  arbitrator  should  find  specifically 
on  each  issue,  and  there  will  be  no  difficulty  in  taxing  the  costs,  the 
nding  amounting  to  a  general  verdict  for  the  plaintiff. 

Ramshay,  contra : 

The  arbitrator  was  bound,  under  this  order  of  reference,  to  find 
specifically  on  all  the  issues,  since  otherwise  there  would  be  no 
legal  event  of  the  cause,  to  enable  the  plaintiff,  under  the  new  rules, 
to  obtain  his  costs.     [He  cited  Norris  v.  Daniel  (3),  Doe  d.  Madkins 

(1)  5  Bing.  281 ;  2  Moo.  &  P.  448.     (3)  38  B.  B.  530  (10  Bing.  607  ;  i 

(2)  51  E.  E.  671  (4  M.  &  W.  432).    Moo.  &  Sc.  383). 
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V.    Hoimer  (l),    Gisbome    v.    Hart  (2),    England    v.    Davison  (3),       Hourke 
Dibben  v.  Marquis  of  Anglesea  (4)  and  Zfimt  v.  Hu7it  (5).]  Lloyd. 

Cwr.  adr.  vulL 

The  judgment  of  the  Court  was  now  delivered  by  [  ^52  ] 

Lord  Abingbr,  C.  B.  : 

This  was  a  rale  obtained  and  argued  in  Easter  Term,  to  set  aside 
an  award,  and  the  Court  took  time  to  consider,  in  consequence  of 
a  suggestion  at  the  Bar  that  a  case  in  this  Court  was  at  variance 
with,  and  had  thrown  a  doubt  upon,  the  propriety  of  several 
decisions  in  which  it  had  been  laid  down,  that  where  a  cause  with 
several  issues  was  referred,  the  costs  of  the  cause  to  abide  the  event, 
the  arbitrator  must  award  specifically  on  each  issue.  The  case 
referred  to  was  that  of  Duckworth  v.  Harrison;  and  from  the 
observations  said  to  have  been  made  on  that  case  by  Mr.  Justice 
Coleridge,  in  EtigUind  v.  Davison,  it  would  seem  that  the  learned 
Judge  supposed  that  I  had  pronounced  an  opinion  favourable  to 
the  decision  in  Dibben  v.  Marquis  of  Anglesea,  and  indeed  sustained 
that  decision.  This,  however,  is  a  misapprehension  *of  what  I  [  *6o3  ] 
said.  In  the  case  of  Duckworth  v.  HaiTison,  the  costs  of  the 
reference  and  award,  not  of  the  action,  were  to  abide  the  event ; 
and  the  Court,  after  some  hesitation,  held  that  the  meaning  of  the 
parties  was,  that  all  the  costs  of  the  reference  and  award  should 
abide  the  event  of  the  award  ;  so  that,  if  the  plaintiff  succeeded,  he 
should  have  all  those  costs,  and  the  defendant,  on  the  other  hand, 
if  he  succeeded,  should  have  all ;  and  I  stated,  or  certainly  meant 
to  state,  that  if  the  parties  had  intended  that  the  costs  of  the 
reference  and  award  should  be  divided,  and  apportioned  to  each 
issue,  they  should  have  provided  for  it  in  the  submission.  It  is  a 
mistake,  therefore,  to  suppose  that  the  Court  intended  to  confirm 
the  case  of  Dibben  v.  Marquis  of  Anglesea.  We  must  follow  the 
current  of  decisions  on  this  subject,  by  which  it  is  established  that 
if  the  cause  is  referred,  where  several  issues  are  joined,  and  the 
costs  of  the  cause  are  to  abide  the  event,  the  arbitrator  must  decide 
each  issue. 

Rule  absolute. 

(1)  47  B.  R.  573  (8  Ad.  &  El.  235  ;  3  (3)  9  Dowl.  P.  C.  1052. 
N.  &  P.  344).                                                    (4)  2  Or.  &  M.  722. 

(2)  52  R.  E.  624  (5  M.  &  W.  50).  (5)  49  E.  B.  717  (5  Dowl.  P.  0.  442). 
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1842.       DAVID  WATSON   PURDON  and  THOMAS  PUEDON, 
'^''  V.  WILLIAM  PUEDON. 

^Pl!^f  (10  Meeflon  &  Welsby,  562—563 ;  S.  C.  12  L.  J.  Ex.  3.) 

[  562  ]  Assumpsit  by  the  executors  of  the  payee  of  a  promissory  note,  against  the 

defendant  as  maker.  The  plaintiff  produced  the  note  with  the  following 
indorsement  upon  it,  signed  by  the  defendant  and  one  of  the  plaintifEs : 
**  Hull,  1838.  Memorandum,  that  the  [sum  of  1/.  1b,  6«f.,  one  quarter's 
interest,  was  paid  on  the  within  note. — William  Pukdon,  Thos.  Pubdon  :" 
Held,  that  this  was  sufficient  evidence  of  an  account  stated  with  the 
executors,  without  any  proof  of  the  time  of  the  testator's  death. 

Assumpsit  by  the  plaintiffs,  as  executors  of  David  Pardon,  on  a 
promissory  note  for  1102.,  made  by  the  defendant  in  the  lifetime 
of  David  Pardon.  There  were  also  counts  for  money  lent  by  and 
on  an  account  stated  with  the  testator,  alleging  promises  to  him, 
and  on  an  account  stated  with  the  plaintiffs  as  executors  of 
D.  Purdon,  and  a  promise  to  them  as  such  executors.  Plea,  the 
Statute  of  Limitations. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Yorkshire 
Assizes,  the  only  evidence  given  by  the  plaintiffs  was  the  promissory 
note  (which  was  above  six  years  old),  with  the  following  indorsement 
upon  it :  '*  Hull,  1888.  Memorandum,  that  the  sum  of  IL  Is.  6(i., 
one  quarter's  interest,  was  paid  on  the  within  note. — Willlui 
Purdon  (the  defendant),  Thomas  Purdon,"  (the  plaintiff).  No 
evidence  was  given  of  the  time  of  the  death  of  David  Purdon,  the 
testator.  It  was  objected  for  the  defendant,  that  the  plaintiffs 
ought  to  be  nonsuited,  since,  as  there  was  no  proof  of  the  time  of 
the  testator's  death,  there  was  no  evidence  of  an  account  stated 
with  him  at  the  date  of  the  memorandum,  as  he  might  not  be  aUve 
at  that  time :  and  even  admitting  the  memorandum  to  be  evidence 
of  an  account  stated  with  the  testator,  still  there  was  no  count  upon 
an  account  stated  with  him,  and  a  promise  to  pay  the  execators. 
It  was  also  contended,  that  as  the  plaintiff  Thomas  Purdon  was 
not  alleged  in  the  memorandum  to  be  executor,  there  was  no 
evidence  of  an  account  stated  with  him.  The  learned  Judge  over- 
ruled the  objections;  and  the  jury,  under  his  direction,  having 
found  a  verdict  for  the  plaintiffs,  he  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit. 

[  663  ]  Jems  now  moved  accordingly : 

The  indorsement  upon  this  note  was  not  sufficient  to  bar  the 
statute.  Although  payment  of  interest  admits  the  currency  of  the 
note,  it  has  not  the  same  effect  as  payment  of  part  of  the  principal 
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It  is  a  payment  collateral  to  the  principal   debt.     In  Jones  v.       Purdon 

Byder  (i)  it  was  held,  that  a  mere  parol  statement  of  an  antecedent      pubdon. 

debt  without  any  new  contract  or  consideration,  made  within  six 

years  before  action  brought,  does  not  constitute  a  sufficient  cause 

of  action  to  prevent  the  operation  of  the  Statute  of  Limitations. 

Here  the  plaintiff  was  not  stated  to  be  the  executor,  and  there  was 

no  ground  for  inferring  that  the  interest  had  been  paid  to  him.     To 

make  an  act  amount  to  an  account  stated,  the  plaintiff  ought  to 

show  something  equivalent  to  a  promise  to  pay. 

Pabke,  B.  : 

Surely  this  was  evidence  to  go  to  the  jury,  It  was  strong 
evidence  of  payment  of  11.  Is.  6d.  on  account  of  the  note.  The 
payment  of  interest,  it  is  true,  does  not  necessarily  prove  that  the 
principal  money  is  due,  but  surely  it  is  evidence  of  that  fact,  and  but 
for  the  objection  the  jury  would  have  no  hesitation  in  so  finding. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


HEMING  AND  Wife  v.   POWER.  1812. 

(10  Meeson  &  Welsby,  564—571 ;  S.  C.  11  L.  J.  Ex.  323 ;  6  Jur.  588.)  E^ of 

Slander,    The  declaration,  after  reciting  that  A.  and  B.,  the  plaintiffs,  Pleat, 

were  lawful  husband  and  wife,  and  that  B.  was  the  lawful  sister  of  one  C,  l  ^^^  J 
alleged  that  the  defendant  spoke  of  and  concerning  the  plaintiff  B.  and  her 
intermarriage,  and  of  and  concerning  C,  the  false,  &c.  words  following: 
"  It  has  been  ascertained  beyond  doubt  that  C.  and  B.  are  not  only  not 
brother  and  sister,  but  man  and  wife : "  Held,  first,  that  the  plaintiffs 
were  not  bound  to  prove  the  introductory  ayerment  that  B.  was  the  lawful 
sister  of  C. ;  secondly^  that  the  words  amounted  to  a  charge  of  bigamy 
against  B. 

Slander.  The  declaration,  after  the  usual  introductory  aver- 
ments in  declarations  for  slander,  alleged  that  the  plaintiffs, 
Dempster  Heming  and  Bhoda  Mary  Gharde  his  wife,  before  the 
committing  of  the  grievances,  &c.  thereinafter  mentioned,  had  been 
and  were  lawful  husband  and  wife,  and  also  that  before  the  com- 
mitting of  the  said  grievances,  and  at  the  time  of  the  intermarriage 
of  the  said  plaintiffs,  the  said  Bhoda  Mary  Gharde  was  the  lawful 
sister  of  one  Henry  Leigh  AUeyne,  he  the  said  Henry  Leigh  Mleyne 
then  residing  within  this  realm :  yet  that  the  defendant,  well 
knowing  the  premises,  and  wickedly  and  maliciously  intending  to 
injure  the  plaintiffs  in  their  good  name  and  reputation,  and  to 
(1)  51  B.  E.  452  (4  M.  (&  W.  32). 
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Heminq      bring  them  into  public  scandal,  infamy,  and  diflgrace,  and  to  cause 
Power.       iti  to  be  believed   by  their  neighbours,  and   others,  that  the  said 
Ehoda  Mary  Charde  had  been  guilty  of  the  crimes  and  misconduct 
thereinafter  mentioned  to  have  been   charged  upon  her,  and  to 
subject  her  to  the  pains  and  penalties  by  the  laws  of  this  kingdom 
made  and  provided  against  persons  guilty  thereof,  to  wit,  on  the 
Ist  day  of  June,  1841,  in  a  certain  discourse  which  the  defendant 
then  had  of  and  concerning  the  said  plaintiffs,  and  of  and  con- 
cerning their  said  intermarriage,  and  of  and  concerning  the  said 
Henry  Leigh  AUeyne,  in  the  presence  and  hearing  of  divers  sub- 
jects of  our  lady  the  Queen,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiffs,  and  of  and  concerning 
their   said  intermarriage,  and  of  and  concerning  the  said  Henry 
Leigh  AUeyne,   the  false,  scandalous,  malicious,  and  defamatory 
words  following,  of  and  concerning  the  plaintiffs,  and  of  and  con- 
cerning their  said  intermarriage,  and  of  and  concerning  the  said 
H.  L.  AUeyne,  that  is  to  say,  **  It  has  been  ascertained  beyond 
[  *565  ]      doubt,  that  Mr.  *Alleyne  (meaning  the  said  H.  L.  AUeyne)  and 
Mrs.  Dempster  Homing  (meaning  the  said  Rhoda  Mary  Charde)  are 
not  only  not  brother  and  sister,  but  man  and  wife,"  (meaning  that 
the  said  B.  M.  Charde,  being  lawfully  married  to  and  the  lawful 
wife  of  the  said  H.  L.   AUeyne,  had   afterwards   feloniously  and 
unlawfully    married   and    taken    to    husband    the    said   plaintiff, 
Dempster  Homing,  the  said  H.  L.  AUeyne  being  then  alive,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided) :  And 
also  the  false,  scandalous,  malicious,  and  defamatory  words  foUow- 
ing,  of  and  concerning  the  plaintiffs,  and  of  and  concerning  their 
said  intermarriage,  and  of  and  concerning  the  said  H.  L.  AUeyne, 
that  is  to  say,  '*  It  has  been  ascertained  beyond  doubt,  that  Mr. 
AUeyne  (meaning  the   said  H.   L.   AUeyne)  and  Mrs.  Dempster 
Homing  (meaning  &c.)  are  not  only  not  brother  and  sister,  but  man 
and  wife"  (meaning  that  the  said  E.  M.  Charde  had  been  guilty 
of  felony  in  marrying  the  said  plaintiff  Dempster  Homing):  And 
also  the  false,  scandalous,  malicious,  defamatory  words  following, 
of  and  concerning  the  plaintiffs,  and  of  and  concerning  their  said 
intermarriage,  and  of  and  concerning  the  said  H.  L.  AUeyne,  that  is 
to  say,  **  It  has  been  ascertained  beyond  doubt,  that  Mr.  AUeyne 
(meaning  the  said  H.  L.  AUeyne)  and  Mrs.  Homing  (meaning  <kc.) 
are  not  only  not  brother  and  sister,  but  man  and  wife  :*'  And  also 
the  false,  scandalous,  malicious,  and  defamatory  words  following,  of 
and  concerning  the  said  plaintiffs,  and  of  and  concerning  their 
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said  intermarriage,  and  of  and  concerning  the  said  H.  L.  A.,  that  is  Hemiko 
to  say,  "  Mr.  Alleyne  (meaning  the  said  H.  L.  A.)  and  Mrs.  Heming  power, 
(meaning  &c.)  are  man  and  wife ;"  by  means  whereof  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Leicester,  when  it  was  objected  on  behalf 
of  the  defendant  that  the  plaintiffs  ought  to  be  nonsuited,  inas- 
much as  there  was  no  proof  of  the  introductory  *averment  in  the  [  *^^^  J 
declaration  that  the  female  plaintiff  was  the  lawful  sister  of  Henry 
Leigh  Alleyne.  The  learned  Judge  overruled  the  objection,  and 
the  plaintiffs  obtained  a  verdict  with  one  farthing  damages,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  The 
learned  Judge  certified  under  the  recent  stat.  8  &  4  Vict.  c.  24,  s.  2, 
that  the  grievance  in  respect  of  which  the  trial  was  brought  was 
wilful  and  malicious. 

In  last  Easter  Term  (April  19), 

The  Solicitor-Oeneral  moved  accordingly  on  the  point  reserved, 
and  also  in  arrest  of  judgment : 

First,  as  to  the  nonsuit.  The  declaration  alleges  that  Mrs. 
Heming  was  "  the  lawful  sister  of  Henry  Leigh  Alleyne,"  and  that 
allegation  ought  to  have  been  proved,  as  the  essence  of  the  slander 
rested  on  the  existence  of  that  relationship.     *     *     * 

Then  the  declaration  is  bad  in  arrest  of  judgment.  As  there  is  [  667  j 
no  allegation  of  special  damage,  if  the  words  do  not  impute  felony, 
they  are  not  actionable.  The  subject-matter  of  the  charge  is 
bigamy ;  but  inasmuch  as  the  declaration  itself  alleges  that  Mrs. 
Heming  and  Mr.  Alleyne  were  brother  and  sister,  it  is  clear  that 
there  could  have  been  no  valid  marriage  between  them,  and  con- 
sequently in  marrying  the  plaintiff  she  could  not  have  been  guilty 
of  the  crime  of  bigamy.  It  is  no  slander  to  charge  a  person  with 
a  crime  of  which  he  could  not  by  any  possibility  be  guilty,  because 
he  is  in  no  jeopardy :  BuUer's  N.  P.  5.  Thus,  in  Snag  v.  Gee  (i), 
it  was  held  that  no  action  would  lie  for  slander  ^in  asserting  that  [  *r>68  J 
the  plaintiff  had  murdered  J.  S.  when  it  appeared  that  J.  S.  was 
still  alive.  In  Jackson  v.  Adams  (2),  it  was  held  that  inasmuch 
as  the  property  of  the  bell  ropes  of  a  church  is  in  the  churchwardens 
of  the  parish,  it  was  not  actionable  to  say  of  a  churchwarden  that 
he  stole  the  bell  ropes  of  his  parish. 

(1)  4  Co.  Rep.  16.  (2)  42  R.  R.  6153  (2  Bing.  N.  C.  402  ; 

2  Scott,  599). 

45—2 
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Hbming  (Parke,  B.  :  That  was  clearly  only  a  charge  of  a  breach  of  trust.) 

t. 
Power. 

In  Willvmis  v.  Stott  (i),  the  Court  appears  to  have  been  of 
opinion  that  a  verbal  imputation  of  fraudulent  embezzlement  in 
the  office  of  chamberlain  of  certain  commonable  lands  belonging 
to  a  corporation  would  not  be  actionable,  on  the  ground  that  the 
party  was  not  in  such  a  situation  that  he  could  be  guilty  of  such 
a  felony. 

Parke,  B.  : 

I  think  that  in  this  case  we  ought  to  grant  no  rule. 

As  to  the  first  objection,  that  has  already  received  an  answer. 
In  the  first  place,  supposing  this  averment  to  be  an  immaterial  one, 
then  it  was  unnecessary  to  be  proved ;  on  the  other  hand,  if  it  was 
a  material  averment,  then  the  defendant,  not  having  traversed, 
must  be  taken  to  have  admitted  it :  but  it  seems  to  me  it  is  clearly 
an  immaterial  averment,  and  upon  that  ground  no  rule  will  be 
granted. 

Then  as  to  the  other  objection,  in  arrest  of  judgment,  it  is  this : 
that  the  words  which  are  ascribed  to  the  defendant,  taken  in  con- 
nection with  what  the  plaintiff  has  averred,  show  that  the  oflFence 
of  bigamy  could  not  have  been  committed,  and  therefore  that  Mrs. 
Heming  could  not  have  been  in  any  danger,  as  the  person  whom 
she  was  charged  to  have  previously  married  was  her  brother.  If 
it  proceeds  upon  that  ground,  it  appears  to  me  that  there  is  no 
foundation  for  the  objection.  The  complaint  against  the  defendant 
[  *569  ]  is  *the  making  of  a  false  charge  against  the  plaintiff,  and  if  you 
take  the  words  of  the  defendant  altogether,  they  clearly  amount  to 
a  charge  of  felony,  and  a  false  one,  against  Mrs.  Heming.  Accord- 
ing to  the  averment  in  the  declaration,  it  is  a  charge  of  felony,  for 
the  defendant  does  not  admit  she  was  the  sister  of  AUeyne ;  on  the 
contrary,  his  statement  is,  that  Mrs.  Heming,  who  is  now  married 
to  the  plaintiff,  instead  of  being  sister  to  Alleyne,  was  his  wife ; 
if  so,  she  was  guilty  of  the  offence  of  bigamy  in  intermarrying  with 
the  plaintiff.  The  ground  of  the  matter  being  actionable  is  that  a 
charge  is  made,  which,  if  it  were  true,  would  endanger  the  plaintiff 
in  point  of  law.  Here,  if  it  were  true,  the  plaintiff  would  be  in 
danger  of  a  prosecution  for  bigamy,  and  therefore  the  matter  said 
to  have  been  uttered  is  actionable.  The  averment  in  the  declara- 
tion, that  she  was  not  the  wife  of  Alleyne,  but  his  sister,  appears  to 
(1)  38  R.  B.  724  (1  Or.  &  M.  675). 
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me  to  make  no  difference  in  the  case ;  it  is  no  answer  to  show  that  Hemino 
the  charge  is  false,  and  that  is  the  whole  inference  to  be  drawn  poweb. 
from  what  is  averred  in  the  declaration.  The  cases  which  have  been 
referred  to  are  all  distinguishable.  With  respect  to  that  of  Snag  v. 
Geey  it  appears  to  me  that,  according  to  the  true  understanding  of 
that  case,  it  is  a  very  different  one  from  the  present.  There  the 
averment  was  that  the  defendant  said  of  the  plaintiff,  ''  Thou  hast 
killed  my  wife;"  and  there  was  an  allegation  in  the  declaration 
that  he  was  speaking  of  a  person  who  was  then  alive.  The  allega- 
tion must  have  been  such  as  that  the  Court  could  not  but  imply 
that,  at  the  time  the  words  were  uttered,  they  were  uttered  of  a 
person  known  to  the  parties  in  whose  presence  they  were  spoken, 
to  be  alive  ;  and  therefore  that  they  could  not  infer  it  was  meant  to 
impute  a  felony.  The  fact  being  known  that  she  was  alive  at  the 
time  would  show  that  the  word  **  kill  *'  was  not  used  in  the  sense  of 
taking  away  life.  That  was  also  the  meaning  of  the  Court  in  the 
case  of  Williams  v.  StotL  The  reason  why  the  action  lies  is,  that 
those  persons  who  heard  the  slander  might  *infer  that  the  plaintiff  [  *670  ] 
had  been  guilty  of  a  felony,  and  might  make  a  charge  founded 
upon  it:  but  if  at  the  time  the  words  are  uttered,  there  are 
circumstances  which  clearly  show  the  words  are  not  used  in  the 
sense  of  imputing  a  felony,  then  the  charge  falls  to  the  ground, 
and  no  action  will  lie.  And  it  is  only  on  that  ground  that  the  case 
of  Snag  v.  Gee  can  be  supported  in  point  of  law. 

Applying  this  principle  of  construction,  it  seems  to  me  that  in 
this  case  there  is  no  ground  to  arrest  the  judgment.  The  words 
import  a  charge  of  felony,  and  must  be  taken  so  to  have  been 
understood  by  those  who  heard  them ;  and  that  charge  is  false. 
That  is  sufficient  to  render  them  actionable  in  point  of  law. 

Alderson,  B.  : 

I  am  of  the  same  opinion  upon  both  points.  As  to  the  first,  it 
seems  to  me  that  the  Solicitor-General  never  escaped  from  the 
difficulty  which  the  Court  put  upon  him,  from  the  moment  it  was 
admitted  by  him  that  this  immaterial  allegation  need  not  be  proved 
by  the  plaintiff. 

Then  as  to  the  second  point  that  has  been  made,  in  arrest  of 
judgment,  I  take  the  rule  to  be  this :  the  words,  to  be  actionable, 
must  impute  a  criminal  offence ;  that  is,  the  words,  if  true,  must 
be  such  that  the  plaintiff  would  be  guilty  of  a  criminal  offence. 
Here  the  words  are,  "  that  it  is  now  ascertained  beyond  all  doubt 
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Heming 
Power. 


[  *671  ] 


that  Mrs.  Heming  and  Mr.  AUevne  are  not  brother  and  sister,  but 
man  and  wife:'*  imputing  that  she  was  the  wife  of  Alleyne. 
Surely  it  is  for  a  jury  to  say  whether  the  defendant  does  not  mean 
that  she  has  committed  the  crime  of  bigamy.  Undoubtedly,  if  the 
fact  were  well  known  by  the  persons  who  heard  the  words  uttered, 
that  Mr.  Alleyne  was  the  brother  of  Mrs.  Heming,  it  would  be  a 
very  proper  question  to  submit  to  the  jury,  that  their  verdict  ought 
to  be  that  there  was  no  ^intention  of  imputing  bigamy,  but  incest. 
It  might  be  a  question  in  that  case  whether  the  words  did  not 
convey  an  imputation  different  from  that  charged  in  the  declaration. 
But  as  the  case  stands,  it  appears  not  only  that  the  defendant 
spoke  the  words,  but  that  he  spoke  them  with  the  meaning  alleged 
in  the  declaration.  That  question  has  been  submitted  to  the  jury, 
and  very  properly  found  for  the  plaintiffs. 


RoLFE,  B.  concurred. 


Ruh  refusecL 


1842. 

£xch,  of 
Pleas, 

[572] 


FUESDON,   Executrix  of   Fursdon,   v.   CLOGG. 

(10  Meeson  &  Welsby,  572— 576.) 

Quofre^  whether  a  verbal  statement,  made  by  a  deceased  collector  of  rents, 
at  the  time  of  pajdng  over  to  his  employer  monies  received  by  him  from  the 
tenants,  as  to  the  person  from  whom  he  received  a  particular  sum  entered 
by  him  in  the  rental,  is  admissible  in  evidence  against  that  person  ? 

Construction  of  a  document  given  in  evidence  as  an  acknowledgment  of 
title  under  the  stat.  3  &  4  Will.  IV.  c.  27,  s.  17  (1). 

Assumpsit  for  the  use  and  occupation  of  premises  alleged  to  have 
been  held  by  the  defendant  as  tenant  to  the  plaintiff's  testator, 
who  died  in  1837.  The  first  count  stated  a  promise  to  pay 
to  the  testator  in  his  lifetime;  the  second,  a  promise  to  the 
plaintiff  as  executrix.  Pleas,  non  assumpsit,  and  the  Statute  of 
Limitations. 

At  the  trial  before  Maule,  J.,  at  the  Devonshire  Summer 
Assizes,  1841,  it  appeared  that  the  premises  in  question  consisted 
of  a  piece  of  land  called  the  "Four  Lords'  Land,"  of  which  the 
defendant  had  been  for  many  years  in  the  occupation,  and  the 
property  in  the  several  undivided  fourth  parts  whereof  had  been 
for  a  long  time  in  dispute  in  the  Court  of  Chancery.  In  the  year 
1816,  the  plaintiff's  testator  obtained  a  decree  of  that  Court  in 
favour  of  his  title  to  one  undivided  fourth  part,  and  for  a  partition 

(1)  Eep.  by  R.  P.  L.  Act,  1874  (37  &  38  Vict.  c.  o7),  s.'9,  and  replaced 
by  8.  5  of  that  Act. — A.  C. 
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of  the  estate ;  and  it  appeared  that  the  defendant  had  attended      Fursdon 
before  the  Commissioner   appointed   to  carry  the   partition  into       clogg. 
eflfect,  and  expressed  no  dissent.     It  was  proved  that  the  testator's 
rents  were  generally  collected  by  his  attorney,  a  Mr.  Law:  he, 
however,  on  two  occasions,  had  employed  one  of  the  plaintiffs 
tenants,  a  person  of  the  name  of  Charley,  who  was  since  dead,  to 
collect  them  for  him.     Mr.  Law  was  examined  as  a  witness  for  the 
plaintiff,  and  stated  that,  in  the  year  1821,  he  gave  Charley  the 
rentals  of  the  years  1820  and  1821  to  collect  by,  and  that  Charley 
paid  him  the  aggregate  of  the  sums  carried  out  in  those  rentals  in 
the  paid  columns.    Among  those  entries  appeared  one  (in  Charley*s 
handwriting)  of  the  sum  of  6Z.  as  having  been  received  for  the 
premises  in  question ;  and  Mr.  Law  swore  that  Charley  stated  to 
him,  at  the  time  of   making  *the  above  payment,  that  he  had       [  '573  ] 
received  that  sum  from  the  defendant.     This  evidence  was  objected 
to  by  the  defendant's  counsel,  and  the  learned  Judge  inclined  to 
think  it  inadmissible,  but  took  a  note  of  it.     Two  letters  from  the 
defendant  to  the  testator's  attorney  were  also  put  in,  which,  it  was 
contended,  amounted  to   a   sufficient  acknowledgment  of  title  to 
prevent  the  operation  of  the    Statute  of  Limitations.     The  first 
was  dated  December  5,  1833,  and,  after  a  long  statement  of  the 
expenses  incurred  by  the  defendant  in  the  course  of  the  litigation 
respecting  the  property,  stated  that  he  wished  "an  arrangement 
to   be  made  on    reasonable    terms,   and   dae  consideration   and 
compensation  to  be  made."     The  other  letter  was  dated  August  30, 
1837,  (after  the  testator's  death),  and  was  in  answer  to  an  applica- 
tion by  the  attorney  for  payment  of  the  arrears  of  rent ;  and  after 
stating  that  the  defendant  "was  involved  in  law  from  1806  to  1816 
concerning  the  Four  Lords*  Land,  which  had   given   him  great 
trouble  and  expense,  and  that  with  respect  to  the  expenses,  it  was 
reasonable  that   the  lords  of    the    fee  should  make  him   some 
recompense  accordingly,"  and  after  detailing  certain  particulars  as 
to  the  several  claims  which  had  been  made  to  the  property,  that 
the  plaintiffs  testator  had  been  applied  to  to  defend  his  title  as  to 
one-fourth,  but  had  objected  so  to  do,  and  that  "  it  appeared  reason- 
able that  Mr.  Fursdon  should  vindicate  his  right  to  the  land," 
rather  than  that  the  expenses  should  fall  upon  the  tenants,  the 
letter  concluded  by  stating  that  the  writer  **  begged  compassion, 
mercy,  and  pity,  and  recompense  in  a  satisfactory  manner."     The 
learned  Judge  thought  that  these  letters  amounted  to  a  sufficient 
acknowledgment  of  the   title    of    the    testator,   and   accordingly 
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FuBSDON     directed   a  verdict  for    the    plaintiff    for    the    amount  claimed, 
Clooo.       reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

In   the  following  Michaelmas  Term,  Erie  obtained  a  rule 
accordingly,  against  which,  in  Michaelmas  vacation, 

[  674  ]  The  Solicitor-General  showed  cause,  and  contended  that  the 

declaration  of  Charley,  as  to  the  payment  of  rent  by  the  defendant 
in  1821,  was  clearly  admissible,  and  was  sufficient  to  charge  the 
defendant  in  this  action.  He  cited  1  Fhill.  Evid.  pp.  812,  821,  825 
(8th  edit.),  Barker  v.  Ray  (i),  and  Skejington  v.  Whitehurst  (2)  : 
and  the  Court  then  called  upon 

Erie  and  TapreU,  in  support  of  the  rule : 
They  insisted  that  the  parol  declaration  of  Charley,  who  was 
merely  a  person  employed  on  two  occasions  only,  not  a  regular 
steward  or  agent,  was  not  admissible  in  evidence ;  that  none  of  the 
cases  went  further  than  to  declare  the  written  entries  of  such  a 
person,  charging  himself  with  the  receipt  of  money,  evidence  after 
his  death,  and  that  it  would  be  very  dangerous  to  extend  the  role 
to  mere  verbal  declarations  of  such  an  agent.  They  referred  to  the 
following  authorities:  Higham  v.  Ridgivay  (3),  Doe  d.  Human  v. 
Pettet{4),  Ivat  v.  Finch  (6),  Davies  v.  Pierce  (fi),  Peaceahle  v. 
Watson  (7),  HoUoway  v.  Rakes  (8),  Doe  d.  Foster  v.  WilUams  (9), 
Barker  v.  Ray,  Woolway  v.  Row e{lo), 

Crowder  and  Montague  Smith,  who  also  appeared  for  the 
[  *575  ]  plaintiff,  were  then  heard  upon  this  point,  and  contended  *that 
there  was  no  distinction  in  law  as  to  the  admissibility  of  written 
and  parol  declarations  made  by  deceased  agents :  that  it  was  in  all 
such  cases  a  question  for  the  jury  as  to  the  weight  and  value  of  the 
evidence,  but  that  the  law  of  England  made  no  distinction  what- 
ever between  matter  by  parol  and  in  writing,  except  where  the 
writing  was  by  deed. 

The  Court  took  time  to  consider  this  point,  and  in  Easter  Term, 
desired  that  the  case  should  be  argued  also  on  the  other  question, 
as  to  the  effect  of  the  letters  as  an  acknowledgment  of  title.  It  was 
argued  accordingly  by 

(1)  2  Russ.  67.  (7)  13  R  R.  552  (4  Taunt.  16). 

(2)  3  Y.  &  C.  21.  (8)  1  R.  R.  421  (2  T.  R.  55). 

(3)  10  R.  R,  235  (10  East,  109).       (9)  Cowp.  621. 

(4)  5  £.  &  Aid.  223.  (10)  40  R.  R.  264  (1  Ad.  &  El.  114 ; 

(5)  9  R.  R.  716  (1  Taunt.  141).  3  Nev.  &  M.  849). 

(6)  1  R.  R.  419  (2  T.  R.  53). 
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The  Solicitor-General,  Crowder^  and  Montague  Smith,  for  the      Fubsdon 
plaintiflf:  Clwo. 

They  contended  that  the  letters  read  in  evidence  clearly  amoanted 
to  a  sufficient  acknowledgment  of  title,  within  the  terms  of  the 
stat.  2  &  8  Will.  lY.  c.  71,  s.  14;  that  they  were  in  effect  an 
admission  of  the  testator's  right  to  sue  for  the  rent,  and  an 
assertion  of  a  claim  by  way  of  set-off,  by  reason  of  the  cost  of  the 
litigation  about  the  property. 

Taprell  (with  whom  was  Erie),  in  support  of  the  rule,  argued, 
first,  that  the  letter  of  the  80th  August,  1837,  did  not  contain  a 
sufficient  acknowledgment  to  prevent  the  operation  of  the  statute, 
because  it  was  not  made  to  the  party  having  title  to  the  land  ;  and 
that  the  word  "  rent,"  in  the  14th  section,  being  coupled  with  the 
word ''land,"  meant  a  rent-charge  or  other  freehold  rent  issuing 
out  of  the  land,  not  a  mere  conventional  rent  for  the  occupation  of 
the  land :  and  secondly,  that  the  letters,  taken  altogether,  did  not 
import  any  explicit  or  unambiguous  acknowledgment  of  title  in 
the  testator. 

The  Court  (i),  however,  were  clearly  of  opinion  that  at  *all       [  'stb  ] 

events  the  letter  of  the  30th  August,  1837,  which  was  written  in 

answer  to  a  claim  for  the  rent  made  on  behalf  of  the  testator, 

was  in  effect  an  admission  that  rent  was  due,  and  therefore  an 

acknowledgment  of  the  title  of  the  testator,  in  whose  right  the 

plaintiff,  the  executrix,  claimed  the   rent.     It  was  unnecessary, 

therefore,   to  enter  upon   the   other  point,  which   had   been   so 

elaborately  argued,    since    on    this    ground    the    rule    must    be 

discharged. 

Ride  discharged. 


The  PARRETT   NAVIGATION   COMPANY  v.  is*^. 

yov.  14. 
ROBINS  (2).  — 

Exiih  of 
(10  Meeson  &  Welsby,  593—602  ;  S.  C.  12  L.  J.  Ex.  81.)  p^^/ 

By  an  Act  of  Parliament,  6  &  7  Will.  IV.  c.  ci.  (local  and  personal).         [  ^^^  ] 
certain  persons  were  incorporated  for  the  purpose  of  improving  the  naviga- 
tion of  the  river  Parrett,  and  they  were  thereby  empowered  to  take  tolls  in 
respect  of  the  transit  or  conveyance  of  goods  thereon :  Held,  that  in  the 
absence  of  any  express  enactment  on  the  subject  in  the  Act,  the  duties  of 

(1)  Lord  Abinger,  C.  B.,  Parke,  B.,       Thetford  (1869)  4  C.  P.  629,  634 ;  38 
Alderson,  B.,  and  Rolfe,  B.  L.  J.  C.  P.  353.— A.  C. 

(2)  Cited  in  Cracknell  v.  Mayor  of 
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Parbbtt  the  Company  were  confined  to  matters  relating  to  the  navigation,  and  that 

Navigation  they  were  not  liable  for  the  sewerage  of  the  river,  as  to  clear  away  weeds, 

OMPANY  which,  though  injurious  to  the  adjoining  lands,  were  no  detriment  to  the 

Robins.  navigation. 

This  was  an  action  of  trespass,  for  taking  four  tables  of  the 
plaintiffs.  The  defendant  by  his  plea  justified  the  taking  of  one 
table,  on  the  ground,  that  the  plaintiffs  were  duly  fined  IZ.,  at  a 
court  of  sewers  for  the  southern  division  of  the  county  of  Somerset, 
[  *594  ]  for  not  cutting  the  weeds  growing  *in  the  bottom  of  the  river  Isle, 
between  Muchelney  Bridge  and  Muchelney  Lock.  The  defendant 
also  pleaded  three  other  pleas,  in  which  he  stated  that  the  plaintiffs 
were  duly  fined  2L  for  not  cutting  the  weeds  growing  in  the  bottom 
of  the  river  Parrett,  between  Thorney  Bridge  and  £he  southern 
boundary  of  the  borough  of  Langport  Eastover  ;  3Z.  for  not  cutting 
the  weeds  growing  in  the  bottom  of  the  river  Parrett,  which  lies 
within  the  borough  of  Langport  Eastmore  ;  and  4Z.  for  not  cutting 
the  weeds  growing  in  the  bottom  of  the  river  Parrett,  between  the 
northern  boundary  of  the  borough  of  Langport  Eastover  and  Hathe. 
The  plaintiffs,  in  their  several  replications  to  these  pleas,  denied 
that  they  had  been  duly  fined,  whereupon  issue  was  joined.  The 
facts  were  stated,  under  a  Judge's  order,  for  the  opinion  of  the 
Court,  in  the  following  case  : 

The  rivers  Isle  and  Yeo,  which  have  been  immemorially  navigable, 
fall  into  the  river  Parrett  a  little  above  Langport,  and  this  river, 
which  has  also  been  immemorially  navigable,  runs  through  Lang- 
port and  Bridgewater  into  the  Bristol  Channel.  These  rivers  drain 
a  considerable  tract  of  country,  and  are  under  the  control  of  the 
Commissioners  of  Sewers  for  the  southern  division  of  the  county  of 
Somerset,  who  cause  them  to  be  viewed  frequently  by  their  officers, 
and  who  present  to  the  Courts  all  nuisances,  annoyances,  and 
impediments  therein.  Weeds  grow  up  from  the  bottom  of  the 
rivers  in  the  spring  of  the  year,  and  die  in  the  fall.  During  the 
time  they  are  growing,  the  water  is  buoyed  back  by  them,  and  after 
much  rain  such  water  inundates  the  low  lands  adjoining.  Some  of 
these  weeds  have  immemorially  been  cut  at  different  times  of  the 
summer,  so  as  to  prevent  them  being  an  impediment  to  the  passage 
of  the  water.  The  neighbouring  lands  are  greatly  benefit^  in 
winter  by  the  floods,  and  also  in  some  degree  in  dry  summers,  by 
the  water  ponded  back  by  the  weeds.  The  corporation  of  Langport, 
who  hold  lands,  and  receive  the  rents  and  profits  of  them,  have  the 
[  ♦69«  ]       exclusive  right  of  fishery  *in  the  river  Parrett,  both  above  and  below 
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the  town  of  Langport,  to  the  extent  of  the  bounds  of  the  borough  Pabrett 
of  Langport,  which  right  of  fishery,  together  with  the  lands,  they  "^  comra.ny 
have  held  prescriptively  from  the  Crown,  but  not  as  parcel  of  or  as 
annexed  to  the  manor  ;  and  the  Bishop  of  Bath  and  Wells,  as  lord 
of  the  adjoining  manor  of  Huish  Episcopi,  through  which  the  river 
Parrett  runs,  has  the  exclusive  right  of  fishery  above  the  borough 
of  Langport,  to  the  extent  of  his  manor.  The  corporation  of  Lang- 
port have  always,  out  of  the  rents  and  profits  arising  from  their 
lands  and  otherwise,  cut  the  weeds  within  their  fishery.  The  weeds 
have  never  been  cut  in  the  river  Parrett  above  Langport,  nor  in  the 
river  Yeo.  In  the  river  Isle,  they  have  been  cut  by  the  occupiers 
of  ancient  inclosures  opposite  to  and  to  the  length  of  their  frontages, 
as  far  as  the  middle  of  the  river.  Opposite  to  the  common  moors, 
the  occupiers  of  tenements,  to  which  right  of  stackage  in  the  moors 
belonged,  have  cut  specified  portions  of  the  weeds,  and  which 
portions  were  marked  by  posts  put  into  the  ground.  Below  Lang- 
port, the  weeds  in  the  Parrett  through  the  parishes  of  Curry  Rivell 
and  Aller,  the  only  parishes  where  it  was  necessary  to  cut  them, 
were  from  beyond  the  time  of  living  memory  down  to  the  passing 
of  the  Poor  Law  Amendment  Act  (4  &  5  Will.  IV.  c.  76),  cut  by  the 
overseers  of  the  poor  of  the  respective  parishes.  These  overseers 
had  no  lands  as  overseers,  and  the  expenses  were  charged  in  their 
accounts.  Since  the  passing  of  the  Act,  these  expenses  have  been 
disallowed  by  the  auditors  of  the  union,  and  the  weeds  have 
remained  uncut.  In  the  year  1836,  an  Act  6  &  7  Will.  IV.  c.  ci., 
local  and  personal,  was  passed,  intituled,  **  An  Act  for  improving 
the  Navigation  of  a  portion  of  the  River  Parrett,  and  for  making  a 
Navigable  Canal  to  Barrington,  all  in  the  county  of  Somerset," 
under  which  the  Parrett  Navigation  Company,  constituted  by  that 
Act,  have  levied  the  toll  thereby  authorized  to  be  taken,  and  have 
erected  several  locks  across  the  river,  and  *they  have  purchased  [  •5%  ] 
strips  of  land  abutting  upon  the  rivers  Isle  and  Parrett  on  one  side 
thereof,  throughout  the  whole  of  the  navigation,  for  making  a 
towing  path  on,  and  have  actually  formed  and  are  now  using  that 
path.  They  have  also  made  and  completed  various  improvements 
in  the  navigation  of  the  Parrett,  and  have  accelerated  and  improved 
the  drainage  of  the  neighbouring  lands.  It  would  be  rather  a 
benefit  of  that  Company,  although  injurious  to  the  landowners,  to 
leave  the  weeds  uncut. 

Fines  of  IZ.,  2/.,  31.,  and  4/.  have  been  imposed  upon  the  Parrett 
Navigation  Company,  by  the  Court  of  Sewers,  for  not  cutting  the 
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pabrett  weeds  in  the  rivers  Isle  and  Parrett,  as  follows,  viz. :  The  fine  of 
Company  1^«  ^^r  not  cutting  the  weeds  in  the  river  Isle  ;  the  fine  of  2/.  for 
not  cutting  the  weeds  in  that  part  of  the  river  Parrett  which 
is  above  Langport ;  the  fine  of  SI.  for  not  cutting  the  weeds  in 
that  part  of  the  river  Parrett  which  comprises  the  fishery  of 
the  Langport  corporation  ;  and  the  fine  of  41.  for  not  cutting  the 
weeds  in  that  part  of  the  river  Parrett  below  Langport.  The 
whole  of  which  portions  of  the  rivers  are  comprised  in  the  Parrett 
Navigation  Act. 

On  the  22nd  of  September,  1841,  at  the  Sewers  Court,  held  at 
Langport,  it  was  agreed  that  the  opinion  of  this  Court  should  be 
taken  as  to  the  liability  of  the  Navigation  Company  to  cut  these 
weeds,  and  the  power  of  the  Commissioners  of  Sewers  to  compel 
them  to  do  so  by  fine,  or  any  other  and  what  mode ;  when  all  the 
necessary  proceedings,  and  the  levying  of  the  distresses,  were  to  be 
admitted  to  have  been  made  in  due  form,  so  as  to  bring  before  the 
Court  the  real  questions  of  the  liability  of  the  Company  to  cut  the 
weeds,  and  the  jurisdiction  of  the  Commissioners  in  imposing  the 
fines,  which  questions  were  as  follows :  As  to  the  fines  of  1/.  and 
21.,  whether  the  Parrett  Navigation  Company,  or  the  land-owners, 
or  the  Commissioners  of  Sewers,  or  all  or  any  two  and  which  of 
[  «597  ]  them  jointly,  and  to  what  extent,  are  liable.  As  to  *the  fine  of  3/., 
whether  the  Parrett  Navigation  Company,  or  the  Langport  corpora- 
tion, or  the  land-owners,  or  the  Commissioners  of  Sewers,  or  any 
and  which  of  them,  and  to  what  extent,  are  liable.  As  to  the  fine  of 
41.,  whether  the  Parrett  Navigation  Company  alone,  or  the  Parrett 
Navigation  Company  and  the  land-owners  jointly,  and  to  what 
extent,  or  the  land-owners  alone,  or  the  overseers  of  the  poor,  or 
the  Commissioners  of  Sewers,  are  so  liable.  And  whether,  in  the 
above  instances,  the  Commissioners  had  power  to  impose  fines  on 
the  Company,  or  to  compel  them  in  any  other  and  what  mode  to 
cut  the  weeds.  And  it  was  agreed,  that,  in  submitting  the  points 
for  the  opinion  of  the  Court,  it  should  be  left  to  the  Court,  if  they 
should  think  fit  so  to  do,  to  mark  the  liability  of  the  Company  (if 
they  should  be  found  to  be  liable  at  all),  either  solely  or  jointly,  by 
dividing  the  fines ;  either  party  to  be  at  liberty  to  refer  to  any  of 
the  clauses  in  the  above  Act  **  for  improving  the  navigation  of  a 
portion  of  the  river  Parrett,  and  for  making  a  navigable  canal  to 
Barrington,  all  in  the  county  of  Somerset.*' 

The  plaintiffs'  points  marked  for  argument  were,  that  they  were 
not  subject  to  the  obligation  of  cutting  tlie  weeds  growing  in  the 
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river  mentioned  in  this  case  ;  and  that,  at  all  events,  they  were  not     Pabrett 
r.      , ,     .  ...         i.x-       xi.  Navigation 

finable  for  any  omission  m  cutting  them.  Con  pant 

The  defendant's  points  were,  that  the  right  given  to  the  plaintiffs      robins 

by  6  Will.  IV.  c.  ci.  (local  and  personal),  to  demand  and  receive 

toll  in  respect  of  the  conveyance  of  goods  on  the  rivers  Parrett  and 

Isle,  was  such  a  beneficial  interest  in  those  rivers,  as  to  render  the 

plaintiffs  liable  to  the  burthen  of  cleansing  and  scouring  those  parts 

of  the  two  rivers  to  which  the  plaintiffs*  right  extends. 

Cowling,  for  the  plaintiffs : 

The  Company  of  Proprietors  are  not  liable.  They  were  incor- 
porated for  the  particular  purpose  of  making  the  Parrett  a  navigable 
river,  and  of  *constructing  a  canal.  The  preamble  of  the  Act  of  [  *°^^  3 
Parliament  shows  that ;  for  it  recites  those,  and  those  only,  as  the 
objects  contemplated  by  the  Legislature ;  and  the  3rd  section  enacts, 
"  that  the  said  Company  shall  be,  and  are  thereby  authorized  and 
required  to  make,  complete,  and  maintain  certain  improvements  in 
the  navigation  of  the  said  river  Parrett,  as  may  be  necessary  to 
secure  a  depth  of  three  feet  of  water  in  some  part  of  the  stream 
throughout  the  whole  course  of  the  said  river,"  &c.  There  is  no 
express  direction  in  the  Act  that  the  Company  are  to  be  liable  to 
cut  these  weeds,  nor  by  implication  is  any  such  burthen  imposed 
upon  them.  They  are  merely  to  do  such  things  as  are  essential 
for  or  tend  to  the  improvement  of  the  navigation ;  to  defray  the 
expense  of  which,  they  are,  by  the  12l6t  section,  empowered  to 
take  **  tolls,  rates,  or  duties,"  for  tonnage.  The  73rd  section,  which 
directs  the  Company  to  fence  off  &c.  lands  adjoining  the  towing- 
path,  enacts,  that  "  in  case  the  said  Company  shall  make  use  of 
the  present  embankments  of  the  said  river  Parrett,  or  of  any  river 
or  stream  which  falls  into  the  same,  for  such  towing-paths  or  other 
works,  they  shall  thenceforward  be  liable  to  the  future  repairs  of 
such  part  of  the  banks  as  they  may  use  as  aforesaid."  Under  that 
section,  the  Company  would  clearly  not  be  liable  to  repair  any  part 
of  the  banks  not  used  by  them,  but  according  to  the  argument  on 
the  other  side  they  must  be  so  now.  The  Company  have  a  discre- 
tionary power,  under  certain  restrictions,  to  allow  the  water  to 
come  up  the  river,  and  in  the  event  of  any  damage  arising  there- 
from to  the  adjoining  lands,  they  are  made  responsible.  But  there 
is  no  direction  to  be  found  in  the  Act  as  to  the  matter  in  question, 
and  therefore  the  charge  of  clearing  away  the  weeds  must  remain 
with  those  to  whom  it  originally  belonged. 
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[  '600  ] 


Manning,  Serjt.,  for  the  defendant : 

A  common-law  obligation  rests  upon  persons  having  power  to 
navigate  a  *river,  to  cleanse  and  scour  it,  inasmuch  as  they  have 
the  benefit  of  the  navigation.     In  the  Book  of  Assize,  87,  pi.  10, 
there  is  the  following  passage  :  "  Commission  fuit  ag  al  certeines 
gents  denquit  dun  river  que  fuit  estopp  a  le  anusans  de  pais,  &  per 
qux  &  en  que  def .  fuit  estopp  &  per  en^st  fuit  trouve  q  il  fait  estoi^ 
per  cause  de  non  user  puis  la  prim  pestilence,  &  q  il  nau  pas  este 
mondr  de  teps  done  memof  ne  court,  ne  q  nul  devoit  ceo  mondr  de 
droit,  mes  ils  disont  oustr  que  L'abbe  de  D.  avoit  seignioury  dun 
part  per  le  ewe,  &  le  countee  de  H  dauter  part,  &  q  ils  avoienl 
pischerie  en  m  la  river,  &  q  iiij  villes  &  nosme  lour  nosmes  avont 
lour  passage  en  mesm  la  riv  pour  lour  easemet ;  &  ce  psentmet  fuit 
maude  en  bank  le  Boy,  &  hors  de  ceo  record  isi^st  bfe  a  distr 
L  abbe  &  le  contee  &  aux  y  les  iiij  villes,  de  rndf ,  per  q  ils  ne  duissent 
monde?  ceo  fosse  &c.  &  L  abbe  &  la  countee  viendront,  &  dis  q'lj 
ne  duissent  estr  charge,  depuis  q  fuit  trove  per  m  la  pres  q  nul  de 
droit  duist  mondr  le  riv  &  a  pluis  fort  q'l  puit  estre  pris  touts  les 
villes  q  avont  c5mon  passage  &  easemSt  de  m  la  ri^  duissent  ceo 
monder.  Greene  donq^  vous   ne  dedites  pas  (J  vos  naves  piscbef 
illonques  et  issuit  ceo  est  profit,  et  saches  de  cert  q  en  cas  si  soit  trore 
q  les  villes  nout  my  lour  passage  en  eel  river,  que  vous  deux  serra 
charge  del  mondr  entierment ;  &  sic  ad  judicium,  &c."     Here  the 
plaintiflfs  have  the  benefit  of  this  navigation,  and  are  empowered 
to  take  the  toll,  and  therefore  they  are  liable  to  cleanse  the  river. 
It  matters  not  whether  they  are  solely  liable,  or  whether  other 
persons  are  liable  with  them,  because  if  they  are  liable  at  all,  they 
are  finable  under  the  statute  of  23  Hen.  VIII.  c.  5,  which  gives  the 
Commissioners  of  Sewers  jurisdiction  :  Year  Book,  32  Edw.  II.,  fol.  1, 
pi.  2.     In  the  case  of  the  Repairs  of  Bridges,  &c.  (i),  it  is  said,  "  He 
who  hath  the  land   adjoining  ought  of  common  right,  without 
prescription,  to  scour  and  cleanse  the  ditches  next  to  the  way  to  his 
land,  and  *  therewith  agreeth  the  book  of  8  Hen.  VII.  5.    But  he 
who  hath  land  adjoining,   without  prescription,  is  not  bound  to 
repair  the  way.     So,  of  a  common  river  ;  of  common  right,  all  who 
have  ease  and  passage  by  it,  ought  to  cleanse  and  scour  it ;  for  a 
common  river  is  as  a  common  street,  as  it  is  said  in  22  Ass.  and 
37  Ass.  10.    But  he  who  hath  land  adjoining  to  the  river  is  not 
bound  to  cleanse  the  river,  unless  he  hath  the  benefit  of  it,  sciL,  a 
toll  or  a  fishery,  or  other  profit."     That  is  an  express  authority,  as 

(1)  13  Co.  Eep.  33. 


VOL.  LXii.]     1842.    EX.     10  MEE.  &  W.  600—601.  719 

here  these  places  have  the  benefit  of  a  toll  upon  the  river.     In      Pabrbtt 

J^.  .         .  1,    T   i      .        .  1  J      1        Navigation 

IVarrenw.  Dia;(i),  a  jury  impanelled  to  mqmre  and  present  at  a     company 

Court  of  Commissioners  of  Sewers,  presented  that  A.  was  benefited       robins. 

by  the  sewers ;  and  he  received  a  summons  to  show  cause  why  he 

should  not  pay ;  he  neglected  to  traverse  the  presentment,  and 

a  distress  was  levied  for  the  amount  of  the  rate ;  and  it  was  held  at 

Nisi  Prius  that  these  facts  were  a  justification  in  an  action  of 

trespass  for  taking  the  distress,  as  the  presentment,  if  duly  made, 

and   not  traversed,   justified  the   Commissioners  in   issuing    the 

warrant  of  distress.     That  shows  that  where  the  Commissioners 

have  jurisdiction,  they  may  fine. 

CotcUng,  in  reply : 

There  is  no  general  rule  of  law  which  imposes  this  duty  of 
cleansing  the  river  upon  the  Company,  as  arising  out  of  the  right 
to  take  toll,  and  therefore  the  liability,  if  any,  must  arise  out  of  the 
Act  of  Parliament.  In  The  Lancaster  Canal  Company  v.  Parnahy  (2), 
Tindal,  Ch.  J.,  in  delivering  judgment  in  the  Court  of  Exchequer 
Chamber,  says,  ***  The  principal  objection  in  this  case  was,  that  the 
clause  recited  in  the  declaration,  and  which  is  therein  stated  to 
have  cast  a  duty  on  the  Company  to  remove  the  obstruction  caused 
by  the  sunken  boat,  was  not  obligatory,  but  was  an  enabling  or 
permissive  clause  only.  And  we  are  all  of  that  opinion.  Neither 
the  clause  recited,  *nor  anything  in  the  Act  of  Parliament  contained,  [  •soi  ] 
imposes  such  a  duty  on  the  defendants  below :  and  the  allegation 
in  the  declaration,  as  to  the  duty  of  the  Company,  seems  to  have 
been  founded  on  a  mistake  as  to  the  true  meaning  and  effect  of 
that  clause."  To  impose  any  such  liability  as  that  contended  for 
would  be  a  great  hardship  upon  the  Company.  It  is  found  here 
that  the  cutting  of  the  weeds  would  be  injurious,  and  it  is  not  said 
that  the  weeds  were  any  nuisance  to  any  one.  Suppose  the  owners 
of  the  adjoining  land  were  liable  ratione  tenune  to  cut  these  weeds, 
this,  being  an  affirmative  Act,  would  not  take  away  their  liability. 
There  is  nothing  in  the  Act  which  shows  an  intention  to  cast  this 
liability  upon  the  Company,  and  there  is  no  general  rule  of  law 
which  applies  to  it.     The  Company  are  therefore  not  liable. 

Lord  Abinger,  C.  B.  : 

I  am  of  opinion  that  the  Court  of  Sewers  cannot  impose  these 
fines  on  the  plaintiffs.   It  appears  to  me  that  the  Act  of  6  &  7  Will.  lY. 
(1)  3  Car.  &  P.  71.  (2)  52  R.  R.  335  (11  Ad.  &  El.  242). 
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c.  ci.,  SO  far  as  it  relates  to  the  river  Parrett,  was  passed  for  the 
purpose  of  improving  the  navigation  of  a  portion  of  that  river,  and 
gave  toll  to  the  Company  of  Proprietors  for  that  purpose.  The 
Company  have  a  right  to  do  whatever  is  essential  for  carrying  out 
the  purposes  of  the  Act;  but  it  does  not  charge  them  with  any 
liability  in  respect  of  matters  not  essential  for  the  improvement  of 
the  navigation  ;  and  the  case  expressly  states  that  it  will  be  for  the 
benefit  of  the  Company  to  leave  the  weeds  alone.  Even  snpposincr 
that  the  parties  who  take  toll  on  a  river  are  liable  at  common  law 
to  cleanse  it,  still  here  the  toll  is  given  for  the  purposes  of  the 
navigation,  and  the  omission  <^omplained  of  is  beneficial  for  the 
Company ;  and  I  cannot  conceive  how  they  can  be  liable  to  a  fine 
for  acting  as  the  Legislature  has  directed. 


Parke,  B.  : 

The  simple  question  is,  what  is  to  be  done  under  the  Act  of 
[  '602  ]  Parliament  for  the  toll  which  it  authorises  *the  Company  to  take  ? 
We  must,  therefore,  inquire  from  whom  the  Company  are  to  take 
toll,  and  for  what  purposes  it  is  imposed  by  the  Act  of  Parliament 
Now,  looking  to  the  121st  section,  I  think  it  is  clear  that  the  Act 
authorises  them  to  take  toll,  not  with  any  view  to  sewerage,  but 
entirely  with  a  view  to  render  the  river  navigable.  No  doabt  it  is 
their  duty  to  do  all  such  things  as  are  essential  for  the  proper 
navigation  of  the  river.  That  duty  they  have  performed ;  and  it 
seems  to  me,  on  this  short  ground,  that  the  Commissioners  of 
Sewers  have  no  jurisdiction  to  impose  thes  finese.  As  to  the 
common-law  liability,  the  plaintiffs  may  ba  bound  at  common  law 
to  do  whatever  is  requisite  for  the  navigation  ;  but  here  it  is  sought 
to  impose  a  fine  in  respect  of  an  act  of  omission,  the  performance 
of  which  would  be  a  detriment  to  the  navigation. 

GuRNEY,  B.,  concurred. 


EoLFE,  B. : 

The  Company  have  not  an  exclusive  right  of  navigation,  but  all 
persons  may  navigate  the  river  on  payment  of  reasonable  toll. 

Judgment  for  the  plaintijTs. 


VOL.  Lxii.]     1842.    EX.     10  MEE.  &  W.  660—661.  Til 


EOUND  V.  HATTON.  J^"- 

Nov,  18. 

(10  Meeson  &  Welsby,  660—662 ;  S.  C.  12  L.  J.  Ex.  7 ;  2  DowL  N.  S.  446.)  

JExeh,  of 
An  action  of  trespass  for  an  injury  to  the  plaintiff's  houses  and  lands  was  Pleas, 

referred  to  an  arbitrator,  who  was  to  settle  at  what  price  and  on  what  terms  r  660  1 
the  defendant  should  purchase  the  plaintiff's  **pro})erty."  The  order  of 
reference  gave  no  power  to  the  arbitrator  to  determine  what  the  property 
in  question  was,  nor  was  there  any  dispute  on  the  subject.  The  arbitrator 
fixed  a  certain  sum  as  the  price  at  which  the  defendant  should  purchase  the 
plaintiff's  property,  and  ordered  that  the  defendant  might  use  the  plaintiff's 
name  to  enforce  certain  rights  and  remedies :  Held,  that  the  award  was  not 
bad,  on  the  ground  of  its  not  specifying  what  the  property  was,  and  that 
the  arbitrator  did  not  exceed  his  authority  in  awarding  that  the  defendant 
should  be  entitled  to  use  the  plaintiff's  name. 

This  was  an  action  of  trespass  for  an  injury  to  the  plaintiff's 
messuages,  houses,  and  lands,  which  by  an  order  of  Nisi  Prius  was 
referred  to  an  arbitrator,  who  was  to  "  settle  at  what  price  and  on 
what  terms  the  defendant  should  purchase  the  plaintiff's  property." 
The  order  of  reference  gave  no  power  to  the  arbitrator,  to  determine 
which  were  the  premises  in  question,  and  no  dispute  existed  on  the 
subject.  The  arbitrator  awarded,  that  after  deducting  certain 
sums,  ''  the  plaintiff  is  entitled  to  receive  from  the  said  defendant 
the  sum  of  158/.  11«.  6d.,  which,  together  with  the  said  sums  above 
directed  to  be  deducted,  I  settle  to  be  the  price  at  which  the  said 
defendant  shall  purchase  the  plaintiff's  property; "  and  he  directed 
that  the  defendant,  after  conveying  the  property  to  him,  should 
be  entitled  to  use  the  plaintiff's  name  in  enforcing  his  rights.  A 
rule  nUi  having  been  obtained  for  setting  aside  this  award,  on  the 
grounds,  first,  that  it  was  uncertain  in  not  specifying  the  property 
in  question;  and  secondly,  that  the  arbitrator  had  exceeded  his 
authority,  in  directing  that  the  defendant,  after  conveyance  of  the 
property  to  him,  should  be  entitled  to  use  the  plaintiff's  name,  in 
enforcing  all  rights  and  remedies  against  certain  parties. 

R.  V.  Richards  and  F.  F.  Lee  showed  cause  : 

First,  the  arbitrator  had  no  authority  under  this  order  of 
reference  to  determine  what  property  was  in  dispute ;  he  was 
merely  to  settle  the  terms  and  state  the  price  at  which  the  defen- 
dant was  to  purchase  the  plaintiff's  land.  It  is  no  objection  to  the 
award,  that  any  disputes  which  should  hereafter  arise  as  to  the 
property  awarded  upon  must  be  determined  by  extrinsic  evidence. 
It  is  sufficient  if  the  award  can  be  made  certain  by  that  species  of 
proof.     Secondly,   as  to  the  arbitrator's    having  exceeded   *his       [  *66i  ] 
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Round  authority.  In  Burton  v.  Wigley  (i),  where  an  arbitrator,  who  had 
Hatton.  authority  to  decide  on  what  terms  a  partnership  agreement  should 
be  cancelled,  directed,  amongst  other  thmgs,  that  the  agreement 
should  be  cancelled,  that  one  of  the  partners  should  have  all  the 
debts  due  to  the  firm,  and  should,  if  necessary,  sue  for  them  in 
the  name  of  his  late  partner  ;  it  was  held,  that  in  authorising  one 
of ^  the  parties  to  sue  in  the  name  of  the  other,  the  arbitrator  had 
not  exceeded  his  authority.     That  is  a  decision  directly  in  point. 

W»  J.  AlexandeVy  in  support  of  the  rule : 

The  award  is  vague  and  uncertain.  The  word  "  property  "  is  a 
word  of  very  extensive  signification,  and  if  the  use  of  so  general  a 
term  be  allowed,  litigation  will  be  promoted  rather  than  checked 
by  arbitration.  It  was  the  arbitrator's  duty  to  have  described  the 
plaintiff's  premises  correctly.  Secondly,  he  has  exceeded  his 
authority  in  authorising  the  defendant  to  sue  in  the  name  of 
the  plaintiff. 

Lord  Abinger,  €•  B. : 

I  am  of  opinion  that  there  is  no  reason  for  setting  aside  this 
award  on  the  ground  of  uncertainty.  The  affidavits  do  not  show 
any  dispute  as  to  what  was  the  property  to  be  adjudicated  upon. 
We  must  therefore  assume  that  the  defendant  was  to  buy  all  the 
plaintiff's  property  adjoining  the  litigated  spot.  What  that  pro- 
perty was  had  been  before  agreed  upon  by  the  parties,  and  the 
arbitrator  was  not  called  upon  to  set  it  out  by  metes  and  bounds, 
but  merely  to  decide  on  what  terms  it  should  be  purchased.  As 
to  the  use  of  the  plaintiff's  name,  that  was  a  matter  within  the  dis- 
cretion of  the  arbitrator,  and  he  might,  if  he  had  pleased,  have  fixed 
the  terms  on  which  the  defendant  was  to  indemnify  the  plaintiff 
against  an  action.     The  rule  will  be  discharged,  with  costs. 

[  662  ]       Parke,  B.  : 

It  is  clear  that  the  arbitrator  had  no  power  to  determine  what 
was  the  property  in  dispute.  He  was  simply  to  fix  the  price,  and 
the  other  terms  on  which  it  was  to  be  conveyed  to  the  defendant. 
If  there  be  any  difficulty  as  to  the  premises  awarded  upon,  that 
may  be  an  answer  to  an  attachment  for  not  performing  the  award, 
but  forms  no  objection  to  the  award  itself.  As  to  the  use  of  the 
plaintiff's  name,  I  think  the  arbitrator  had  power  to  impose  that 
(1)  1  Bing.  N.  C.  665;  1  Scott,  610. 
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condition;   or  if  he  had  not   taken  that  course,  he  might  have        Round 
reduced  the  price  that  the  defendant  was  to  pay  for  the  land.  Hatton. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged,  tcith  costs. 


DOE  D.  CAETER  and  Others  v.  ROE. 

(10  Meeson  &  Welsby,  670—673  ;  S.  C.  12  L.  J.  Ex.  27  ;  2  DowL  N.  S.  449.) 

Where  a  person  held  premises  under  an  agreement  in  writing,  from 
quarter  to  quarter,  and  the  agreement  provided  that  the  tenant  should 
quit  possession  upon  receiving  six  months'  notice  in  writing,  and  in  the 
event  of  his  losing  his  license  to  sell  ale,  &c.,  through  misconduct  at  any 
time  during  the  term,  should  then  forthwith  quit  possession,  on  being 
requested  so  to  do  by  his  landlord  :  Held,  that  he  had  neither  a  tenancy 
from  year  to  year,  nor  a  term  certain  in  the  premises,  within  1  Geo.  IV. 
C..87,  s.  1  (1),  so  as  to  entitle  the  landlord  in  ejectment  to  compel  him  to  give 
security  for  costs  under  that  Act. 

Bros  had  obtained  a  rule  calling  upon  one  Edward  GriflSn,  the 
tenant  in  possession  of  the  premises  sought  to  be  recovered  by  this 
ejectment,  to  show  cause  why,  on  being  admitted  defendant,  besides 
entering  into  the  common  rule  and  giving  the  common  under- 
taking, he  should  not  enter  into  the  recognizance  required  by  the 
stat.  1  Geo.  IV.  c.  87,  s.  1,  to  pay  the  costs  and  damages  which 
should  be  recovered  by  the  plaintiff.  It  appeared  that  Griffin  had 
been  put  into  possession  of  the  premises  in  question  by  one  James 
Collins,  who  had  taken  them  from  a  Mr.  Spenlove,  under  a  memo- 
randum of  agreement  dated  the  14th  of  October,  1940,  and  made 
between  James  Collins  of  the  one  part  and  John  Francis  Spenlove 
of  the  other  part,  signed  by  both  parties,  which,  after  reciting  that 
Spenlove  had  let  to  Collins  all  the  messuages  and  premises  in 
question,  to  hold  them  from  the  81st  December,  1840,  as  tenant 
from  quarter  *to  quarter,  at  the  quarterly  rent  of  five  guineas,  it 
was  witnessed,  that  Collins,  his  executors,  &c.,  did  thereby  agree 
that  he  would,  during  the  tenure  of  the  said  messuage,  obtain  a 
license  to  sell  ale,  &c.,  and  that  he  would  quit  possession  at  the  end 
of  any  three  calendar  months,  upon  receiving  notice  in  writing ; 
and  that  if  he  should  lose  his  license,  he  would  then  forthwith  quit 
possession  on  being  requested  by  Spenlove,  and  without  any  notice 
for  that  purpose.  The  lessors  of  the  plaintiff  were  the  devisees  of 
Spenlove,  and  had  given  the  tenant  a  three-months'  notice  to  quit, 
which  expired  on  the  81st  of  March,  1842. 

(1)  Bep.    See  note  (1)  next  page. 
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Doe  d.  Marsh  showed  cause : 

Cabteb 

ff'  This  application  is  founded  on  the  stat.  1  Geo.  IV.  c.  87,  s.  1  (i), 

which  enacts  "  that  where  the  term  or  interest  of  any  tenant  now 

or  hereafter  holding  under  a  lease  or  agreement  in  writing,  any 

lands,  tenements,  or  hereditaments,  for  any  term  or  number  of 

years  certain,  or  from  year  to  year,  shall  have  expired  or  been 

determined  either  by  the  landlord  or  tenant,  by  regular  notice  to 

quit ;  and  such  tenant,  or  any  one  holding  or  claiming  by  or  under 

him,  shall  refuse  to  deliver  up  possession  accordingly,  after  lawful 

demand  in  writing  &c.,  and  the  landlord  shall  thereupon  proceed 

by  action  of  ejectment  for  the  recovery  of  possession  &c.,"  it  shall 

be  lawful  for  the  landlord  to  move  the  Court  for  a  rule  for  such 

tenant  or  person  to  show  cause  why  such  tenant  or  person,  on 

being  admitted  defendant,  besides  entering  into  the  common  rale 

and  giving  the  common  undertaking  &c.,  ''  should  not  enter  into  a 

recognizance  by  himself  and  two  sufficient  sureties,  in  a  reasonable 

sum,  conditioned  to  pay  the  costs  and  damages  which  shall  be 

recovered  by  the  plaintiff  in  the  action  &c."      Now  in  this  case 

the  agreement  does  not  show  either  a  holding  for  a  term  or  number 

of  years  certain,  or  a  tenancy  from  year  to  year.     This  is  an  Act 

conferring  an  extraordinary  remedy  on  landlords,  and  therefore  the 

Courts  will  not  extend  it,  if  the  case  be  not  strictly  within  the  Act. 

[  •672  ]       In  Doe  *d.  Pemherton  v.  Roe  (2),  a  tenancy  for  years  determinable  on 

lives  was  decided  not  to  be  within  the  Act.     So  in  Doe  d.  Bradford 

V.  Roe  (3),  where  a  tenant  held  from  year  to  year,  but  without  a 

lease  or  agreement  in  writing,  it  was  held  not  to  be  within  the  Act. 

In  Doe  d.  Cardigan  v.  Roe  (4),  the  statute  was  held  not  to  extend  to 

a  lessee  holding  over  after  notice  to  quit  given  by  himself,  where 

the  tenancy  had  not  expired  by  effluxion  of  time.    And  in  Doe  d. 

Tindal  v.  Roe  (5),  Lord  Tbntbbden  laid  it  down  generally  that  the 

statute  ''applies  only  to  cases  where  the  tenancy,  if  by  lease,  has 

expired  by  effluxion  of  time ;  or  if  by  a  yearly  tenancy,  where  it 

has  been  determined  by  a  regular  notice  to  quit,"  and  he  adds, 

''  the  words  used  by  it  are  clear  and  unambiguous."    And  Paree,  J., 

there  says,  "  I  own  that  if  it  were  not  for  the  case  of  Doe  d.  Cardigan 

v.  jRoe,  I  should  be  of  opinion  that  this  was  a  case  not  only  within 

the  mischief,  but  within  the  fair  meaning  of  the  terms  of  this 

(1)  Rep.  S.  L.  R.  Act,  1861.     See         (3)  5  B.  &  Aid.  770. 
now  C.  L.  P.  Act,  1862  (15  &  16  Vict.  (4)  1  Dowl.  &  Ry.  540. 

c.  76),  8.  213,  &c.  (5)  2  B.  &  Ad.  922 ;  1  Dowl.  P.  C. 

(2)  31  R.  R.  135  (7  B.  &  C.  2).  146. 
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Act.     But  after  the  decision  in  that  case,  which  decision  has  been        dob  d. 
acquiesced  in  for  some  time,  I  think  it  better  to  observe  uniformity        '^^y«R 
in  the  practice,  and  not  overrule  that  determination,  by  going  out         ^^^ 
of  the  words  into  that  which  we  may  conceive  to  be  the  substantial 
meaning  of  the  Act." 

Bro8,  in  support  of  the  rule : 

Here  the  agreement  constitutes  the  tenancy.  Although  it  com- 
mences by  a  recital,  it  fixes  the  terms  of  the  tenancy,  viz.,  to  hold 
from  the  dlst  of  December,  as  tenant  from  quarter  to  quarter  at  a 
quarter's  notice;  that  is  a  holding  for  half  a  year  at  least,  as  the 
lessee  is  to  have  the  premises  for  one  quarter  absolutely,  subject  to 
a  quarter's  notice  determining  the  tenancy.  That  is  enough  to 
constitute  an  agreement  for  a  term  certain,  within  the  meaning  of 
the  Act.  It  is  a  holding  for  a  term  certain,  though  not  from  year 
to  year,  and  the  Legislature,  *by  introducing  the  words  "  or  from  [  *673  ] 
year  to  year,"  do  not  render  it  less  a  term  certain. 

Lord  Abingeb,  G.  B.  : 

The  statute  itself  makes  a  distinction  between  a  tenancy  for  a 
term  certain  and  one  from  year  to  year,  and  I  am  of  opinion  that 
the  present  holding  does  not  come  within  either  description.  The 
rule  must  therefore  be  discharged ;  but  as  there  was  a  reasonable 
doubt  whether  the  case  was  within  the  Act,  it  must  be  discharged 
without  costs. 

Parke,  B.  : 

The  tenancy  in  this  case  is  not  for  a  term  certain,  as  it  depends 
upon  the  time  when  notice  to  quit  is  given.  As  soon  as  notice  is 
given  on  the  first  day  of  the  quarter,  then  it  becomes  a  term  for 
three  months  certain  ;  until  then,  the  term  is  uncertain. 

Alderson,  B.  ; 

I  am  of  the  same  opinion.  The  mere  insertion  in  the  agreement 
of  a  particular  time  does  not  render  the  holding  a  **  term  certain." 

KoLFB,  B.,  concurred. 

Rule  discharged,  without  costs. 
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1842.  COOPER  V.  ROBINSON  and  Another. 

^jlf'  (10  Meeson  &  Welsby,  694—696 ;  S.  C.  12  L.  J.  Ex.  48.) 

^^^*'f^-  of  jjj  replevin,  the  defendant  made  cognizance  for  half  a  year's  rent  due  at 

P    g   \  Michaelmas,  1841,  for  a  farm  held  by  the  plaintiff  under  J.  H.  at  a  rent  of 

'-         ■'  86/.,   payable  half-yearly  at  Lady  Day  and  Michaelmas:   the  plaintift 

pleaded  in  bar,  that  by  an  indenture  made  between  J.  H.  and  the  plaintiff, 
purporting  to  be  made  on  the  Ist  of  Feb.,  1841,  but  which  was  in  fact  made 
after  Michaelmas,  1841,  and  after  the  rent  became  due,  J.  H.  released  the 
plaintiff  from  the  rent.  The  replication  set  out  the  indenture,  which  bore 
date  Ist  Feb.,  1841,  and  was  a  lease  from  J.  H.  to  the  plaintiff  of  the  farm, 
to  hold  from  30th  July,  1840,  for  fourteen  years,  at  a  rent  of  86/.,  payable 
half-yearly  at  Lady  Day  and  Michaelmas,  the  first  payment  to  be  made  at 
Lady  Day  next :  Held,  that  this  was  no  release  of  the  rent  for  which  the 
cognizance  was  made. 

Beplevin.  The  defendants  made  cognizance  as  the  bailiffs  of  one 
John  Heaton,  and  alleged  that  the  plaintiff  was  tenant  to  Heaton 
of  a  farm  and  lands,  at  a  rent  of  86/.,  payable  half-yearly  on  the 
25th  of  March  and  the  29th  of  September,  and  that  the  defendants 
distrained  for  half  a  year's  rent  ending  the  29th  of  September,  1841. 

Flea  in  bar,  that  after  the  said  rent  had  become  due  to  the  said 
John  Heaton  as  in  the  cognizance  mentioned,  before  the  said  time 
when  &c.,  by  a  certain  indenture  made  between  the  said  John 
Heaton  and  the  plaintiff,  to  wit,  on  the  18th  of  November,  1841, 
and  purporting  to  be  made  on  the  1st  of  February,  1841,  but  which 
was  in  fact  made  after  the  29th  of  September,  1841,  and  after  the 
said  rent  had  become  due  and  payable  (i^ro/erO,  the  said  John 
Heaton  released  the  plaintiff  from  the  said  rent  which  had  so 
become  due,  and  the  payment  thereof.     Verification. 

l^he  replication  set  out  the  indenture  in  hcec  verba.  It  bore  date 
the  1st  of  February,  1841,  and  was  a  lease  from  John  Heaton  to 
the  plaintiff  of  a  messuage  and  lands,  to  hold  from  the  SOth  of  July, 
1840,  for  the  term  of  fourteen  years,  at  a  rent  of  86Z.,  payable  half- 
yearly  on  the  25th  of  March  and  29th  of  September,  the  first 
payment  to  begin  and  be  made  "on  the  25th  of  March  next." 
The  replication  then  averred,  that  the  said  rent  in  the  cognizance 
mentioned  was  and  is  rent  which  became  due  after  the  25th  day  of 
[  *695  ]  *March  next  after  the  said  Ist  day  of  February,  1841,  that  is  to 
say,  on  the  29th  day  of  September,  1841,  as  in  the  cognizance 
alleged.     Verification. 

Special  demurrer,  on  the  ground  {inter  alia),  that  the  replication 
has  not  in  any  way  denied  the  release  stated  in  the  plea  in  bar ;  it 
therefore  admits  such  release,  and  that  the  plaintiff  is  entitled  to 
maintain  his  action.     Joinder  in  demurrer. 
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JerviSy  in  support  of  the  demurrer :  •  Coopbb 

r. 

The  replication  is  informal  in  several  respects ;  but  the  defendants  Robinsok. 
T?ill  probably  contend  that  the  plea  in  bar  is  bad.  The  question  is, 
whether  the  deed  set  out  in  the  replication,  coupling  it  with  the 
averments  in  the  plea,  operates  as  a  release  of  the  rent.  It  is 
submitted  that  the  deed  took  effect  only  from  the  day  of  its  actual 
execution,  which  was  subsequent  to  the  29th  September,  1841,  and 
therefore  the  effect  was  that  the  plaintiff  was  released  from  the 
payment  of  rent  from  July,  1840,  until  the  25th  March  next  after 
the  execution  of  the  lease,  that  is,  the  25th  March,  1842. 

(Parke,  B.  :  But  what  is  there  to  exempt  him  from  payment, 
under  a  former  contract  antecedent  to  the  deed,  of  rent  due  before 
the  25th  March?) 

The  lease  is  in  operation  from  the  80th  July,  1840. 

Hayes f  contra  : 

The  cognizance  does  not  claim  the  rent  under  the  lease  set  out 
in  the  replication,  but  under  a  previous  contract  of  tenancy.  A 
demise  to  the  plaintiff  is  admitted  by  the  plea  in  bar.  It  is  agreed 
that  a  deed  has  no  operation  but  from  the  time  of  its  execution : 
Clayton's  case  (i),  Oshey  v.  Hicks  (2),  Steele  v.  Mart  (3),  Shep.  Touch. 
108;  this  deed  therefore  took  effect  from  the  time  of  its  actual 
delivery,  which  was  subsequent  to  the  time  at  which  the  rent  in 
question  became  due.  How  could  it  have  any  operation  to  confer 
on  the  tenant  a  title  to  the  land  rent  free  for  the  time  past? 
The  statement  of  a  term  *of  fourteen  years  from  the  30th  July,  [  *Q^%  ] 
1840,  is  merely  by  way  of  computation  of  the  subsequent  period  for 
which  the  lease  is  to  run. 

Parke,  B.  : 

There  is  nothing  to  exempt  the  plaintiff  from  the  payment,  under 
a  previous  contract,  of  rent  due  before  the  execution  of  the  inden- 
ture. The  **  term  "  in  the  lease  only  designates  the  time  for  which 
it  is  to  run,  by  way  of  calculation,  not  as  conveying  any  interest. 
It  is  but  a  different  way  of  saying  that  it  is  a  term  for  twelve  years 
and  eight  months  to  come.  It  is  clear  the  deed  does  not  operate  to 
release  the  plaintiff  from  the  liability,  under  the  demise  which  is 

(1)  5  Co.  Eep.  1.  (3)  28  R.  B.  256  (4  B.  &  C.  272). 

(2)  Cro.  Jac.  263. 
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Cooper      admitted  by  the  plea  in  bar,  to  pay  a  rent  of  86L  half-yearly.    The 
Robinson,     judgment  must  be  for  the  defendants. 

GuRNEY,  B.,  and  Rolfb,  B.,  concurred. 

Jvdgmentfor  the  defendants. 


1842.  WHITEHEAD  and  Others  v.  WALKER 

^^'  (10  Meeson  &  Welsby,  696—699 :  S.  C.  12  L.  J.  Ex.  28  ;  7  Jur.  330.) 

ExcJu  of  The  indorsee  of  an  overdue  bill  or  note  takes  it  subject  to  all  the  equities 

Pletu.  arising  out  of  the  bill  or  note  transaction  itself,  but  not  subject  to  any 

L  ^^^  J  collateral  claim  existing  between  the  earlier  parties  to  it.    Therefore,  to  an 

action  by  the  indorsee  of  an  overdue  note  against  the  payee,  a  distinct  debt 

due  to  the  payee  from  a  former  indorsee  cannot  be  set  off. 

Assumpsit  by  the  assignees  of  the  indorsee  against  the  indorser 
of  a  bill  of  exchange.  The  declaration  stated,  that  on  the  8th  of 
August,  1834,  and  before  the  bankruptcy  of  Benbow,  certain  persons 
made  their  bill  of  exchange  in  writing,  directed  to  Grayhurst  &  Co., 
and  payable  to  the  defendant ;  that  the  defendant  indorsed  the  bill 
to  W.  Swainson,  who  indorsed  it  to  Willis  and  Swainson,  who 
indorsed  it  to  Benbow  before  his  bankruptcy.  Averment,  that 
Grayhurst  &  Co.  refused  to  accept  the  bill,  and  that  the  same 
was  protested,  &c.  (i). 
[  697  ]  Flea,  that  after  the  indorsement  of  the  bill  to  Willis  and  Swainson, 

and  before  and  at  the  time  when  it  was  indorsed  by  them  to 
Benbow,  Willis  and  Swainson  were,  and  still  are,  indebted  to  the 
defendant  in  certain  large  sums  of  money,  amounting  in  the  whole 
to  1,0002.,  in  respect  of  certain  bills  of  exchange,  &c.,  goods  sold 
and  delivered,  &c.  &c.  Averment,  that  the  said  sums  so  due  from 
Willis  and  Swainson  to  the  defendant  exceeded  the  amount  of  the 
said  bill  of  exchange ;  of  all  which  premises  Benbow,  at  the  time 
of  the  said  indorsement  thereof  to  him  by  Willisi  and  Swainson,  had 
notice ;  and  that  the  said  bill  was  indorsed  by  them  to  Benbow, 
after  it  had  so  been  refused  acceptance  and  had  been  protested 
as  in  the  declaration  mentioned,  and  after  it  had  become  due. 
Verification. 

Replication,  de  injuria. 

Special  demurrer,  and  joinder  therein. 

Bocill,  in  support  of  the  demurrer : 
First,  the  replication  is  clearly  bad,  for  the  plea  consists  not 

(1)  See  the  former  case  of  Whitehead y.  ]Valker,eOR.  E.  811  (9  M.  &  W.  506}. 
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of  matter  of  excuse,  but  of  matter  which  goes  in  discharge  or  Whitbhbad 

extinguishment  of  the  defendant's  liability  upon  the  bill.     It  will     walkrr. 

be  said,  however,  that  the  plea  is  bad  in  substance,  and  affords  no 

answer  to  the  action,  on  the  authority  of  Burroxuih  v.  Mosb{i). 

But  a  party  who  takes  a  bill  of  exchange  after  it  is  due,  takes 

it  with  all  its  equities,  both  direct  and  collateral.     And  it  was 

expressly  held  by  Colebidqe,  J.,  in  OoodaU  v.  Ray  (2),  that  a  party 

who  takes  a  promissory  note  from  the  payee,  with  a  knowledge 

that  the  payee  is  indebted  to  the  maker  in  a  larger  amount,  cannot 

recover  upon  the  note  against  the  maker.     That  case  is  strictly  in 

point  for  the  defendant. 

Crovipton,  contra,  was  stopped  by  the  Court. 

Pabkb,  B.  : 

It  is  unnecessary  to  determine  whether  the  ^replication  is  good  [  *698  ] 
or  not,  for  we  think  the  plea  is  bad  in  substance,  on  the  authority 
of  Buirough  v.  Mo8b.  That  case  decides,  that  the  indorsee  of  an 
overdue  promissory  note  takes  it,  as  against  the  maker,  with  all 
the  equities  (3)  arising  out  of  the  note  transaction  itself,  but  not 
subject  to  a  set-off  in  respect  of  a  debt  due  from  the  indorser  to  the 
maker  of  the  note,  arising  out  of  collateral  matters.  For  example, 
if  the  note  be  released  or  discharged,  the  plaintiff  under  such 
circumstances  cannot  make  a  title  to  it.  But  a  set-off  is  not  an 
equity ;  it  is  a  mere  collateral  matter ;  it  is  a  right  to  set  off  a  cross 
demand  against  the  plaintiff's  cause  of  action,  which  was  intro- 
duced to  prevent  a  multiplicity  of  actions.  Tbe  case  of  Burrough 
v.  Mo88  is  good  law,  and  has  been  recognised  in  this  Court.  Nor 
do  I  think  that  case  is  affected  by  the  decision  of  Coleridge,  J.,  in 
Goodall  V.  Ray.  It  seems  to  me  that  either  there  must  be  some 
inaccuracy  in  the  report,  or  there  must  have  been  in  that  case 
that  sort  of  formal  notice  to  the  plaintiff  which  is  equivalent  to  an 
agreement  to  set  off  the  cross  demand  as  against  him.  On  that 
ground  the  case  may  perhaps  be  supported;  otherwise  I  cannot 
assent  to  the  position,  that  a  mere  notice  of  a  set-off  between  the 
payee  and  the  maker  can  operate  to  restrict  the  negotiability  of 
a  promissory  note.  Besides,  the  decision  of  the  point  was  unneces- 
sary in  that  case,  inasmuch  as  the  plaintiff's  demand  was  for 

(1)  10  B.  &  C.  558.  the  effect  of  which  is  to  substitute  the 

(2)  4  Dowl.  P.  C.  76.  words  '*  defect  of  title"  for  the  more 

(3)  See  now  Bills  of  Exchange  Act,  ambiguous   expression   "equities." — 
1882  (45  &  46  Vict.  c.  61),  s.  36  (2),  A.  C. 
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[B.B. 


Whitehead 

r. 

Walker. 


[  '699  ] 


a  sum  less  than  the  amount  of  the  note.  I  cannot,  therefore, 
consider  that  case  as  an  authority  that  mere  notice  of  the  set-off 
makes  any  difference.    Our  judgment  must  be  for  the  plaintiffs. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  If  the  doctrine  advanced  on  the 
defendant's  part  were  correct,  no  one  would  be  able  to  tell  whether 
certain  instruments  were  negotiable  or  not ;  for  their  negotiability 
would  depend  on  the  will  of  a  third  person.  No  one  could  tell 
whether  the  maker  would  set  off  his  claim  against  the  prior  *party 
or  not :  if  he  will  not,  the  note  is  negotiable,  otherwise  it  is  not. 
Burrough  v.  Moss  lays  down  the  true  rule,  that  the  indorsee  of  an 
overdue  bill  is  subject  to  those  equities,  and  those  only,  which 
affect  the  bill  itself. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


1842. 
Dec,  3,  9. 

Exrh.  of 
Pleas, 

[711] 


STEWARD  V.  GREAVES  and   Others. 

(10  Meeson  &  Welsby,  711—723 ;  S.  C.  12  L.  J.  Ex.  109;  2  Dowl.  N.  S.  4So; 

6  Jur.  1116.) 

The  creditor  of  a  banking  co-partnereliip,  established  and  carrying  on 
business  under  the  stat.  7  Geo.  IV.  c.  46,  cannot  sue  an  individual  member 
of  the  Company  for  his  debt,  but  must  proceed  against  the  public  officer, 
pursuant  to  the  9th  section  of  that  Act:  at  least,  where  it  appears  that 
there  is  a  public  officer,  and  that  ho  is  within  the  jurisdiction. 

Therefore,  a  plea  to  an  action  against  an  individual  member  of  the 
Company,  which  stated  that  the  causes  of  action  accrued  against  a  certain 
banking  co-partnership  established  under  the  7  Geo.  lY.  c.  46,  and  not 
otherwise,  of  which  co-partnership  the  defendant  was  a  member ;  that  the 
causes  of  action  accrued  against  the  defendant  as  such  member  and  not 
otherwise ;  that  S.  B.  and  W,  D.  had  been  duly  appointed  and  registered 
pursuant  to  the  statute,  as  public  officers  of  the  co-partnership,  to  sue  and 
be  sued  on  behalf  of  the  same,  and  that  the  said  persons,  so  being,  and 
being  duly  nominated  and  appointed  and  registered  as  such  public  officers* 
at  the  time  of  the  commencement  of  the  suit,  were  living  and  resident  in 
England,  and  within  the  jurisdiction  of  the  Court, — was  held  a  good  answer 
to  the  action. 

Assumpsit  for  money  lent,  money  paid,  money  had  and  received, 
and  upon  an  account  stated. 

Second  plea,  that  the  said  causes  of  action  accrued  against 
a  certain  co-partnership,  called  **  The  Southern  District  Banking 
Company,"  established  under  the  7  Geo.  IV.  c.  46,  and  not 
otherwise,  of  which  said  co-partnership  the  defendants,  at  the  time 
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of  the  accruing  of  the  causes  of  action,  were  members ;  that  the  steward 
said  causes  of  action  accrued  against  the  defendants  as  such  greaves. 
members,  and  not  otherwise ;  that  one  S.  Bovill  and  one  W.  Dunn 
had  been  duly  appointed  and  registered  pursuant  to  the  said 
statute,  as  public  officers  of  the  said  co-partnership,  to  sue  and  be 
sued  for  and  on  behalf  of  the  same,  according  to  the  statute,  and 
the  said  persons  so  being,  and  being  duly  nominated  and  appointed 
and  registered  as  such  public  officers  at  the  time  of  the  commence- 
ment of  this  suit,  were  living  and  resident  in  England,  and  within 
the  jurisdiction  of  this  Court  at  the  commencement  of  this  suit. 
Verification. 

Third  plea,  that  the  said  causes  of  action  accrued  against  the  said 
co-partnership  called  "  The  Southern  District  Banking  Company," 
of  which,  at  the  accruing  of  the  said  causes  of  action,  the  said 
defendants  were  members  jointly  *with  one  J.  W.  Gilbart  and  [  *712  ] 
J.  A.  Batho,  and  who,  at  &c.,  were  resident  in  England,  and  the 
said  causes  of  action  accrued  against  the  said  defendants  jointly 
with  the  said  J.  W.  Gilbart  and  J.  A.  Batho,  and  not  against  the 
said  defendants  alone ;  that  the  said  J.  W.  Gilbart  and  J.  A.  Batho, 
before,  and  at  &c.,  were  and  from  thence  hitherto  have  been  and 
still  are,  members  and  co-partners  of  and  in  the  said  co-partnership 
in  the  declaration  mentioned,  called  ''  The  East  of  England  Bank,'' 
and  that  the  said  plaintiff  sues  as  such  public  officer  of  such  Bank, 
and  as  the  nominal  plaintiff  on  behalf  of  the  members  of  the 
said  East  of  England  Bank,  and  amongst  others,  of  the  said 
J.  \V.  Gilbart  and  J.  A.  Batho.     Verification. 

Special  demurrer  to  the  second  and  third  pleas,  assigning  for 
causes :  To  the  second  plea, — first,  that  the  Act  of  Parliament  does 
not  preclude  the  plaintiff  from  suing  the  said  defendants  as  he  has 
done,  and  that  it  is  not  obligatory  on  him  to  bring  his  action 
against  one  of  the  public  officers.  [Certain  formal  objections  were 
also  taken  to  the  second  plea  which  are  omitted.]  The  third  plea  [  713  1 
was  also  demurred  to,  on  the  ground  that  although  Gilbart  and 
Batho  were  members  of  the  co-partnership  mentioned  in  the  plea, 
yet  that  plea  did  not  show  any  grounds  for  absolving  the  defendants 
from  liability. 

Joinder  in  demurrer. 

The  case  was  argued  on  a  former  day  of  these  sittings  (Dec.  3),  by 

Butt,  for  the  plaintiff : 
The  main  question  in  this  case  is,  whether  the  9th  section  of  the 
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Steward  Banking  Co-partnership  Act,  7  Geo.  IV.  c.  46,  which  provides, 
Gbeaves.  that  all  actions  and  suits,  &c.  to  be  commenced  or  institated  by 
any  persons  against  such  co-partnership,  ''shall  and  lawfully 
may  "  be  commenced,  instituted,  and  prosecuted  against  any  one 
or  more  of  the  public  officers  for  the  time  being  of  the  co-partner- 
ship, as  the  nominal  defendant  or  defendants  for  and  on  behalf 
of  such  co-partnership,  takes  away  the  common-law  right  of  a 
plaintiff  to  sue  the  members  of  the  Company,  and  compels  him 
to  proceed  against  the  public  officer  alone.  It  is  submitted  that 
it  does  not,  but  only  gives  an  additional  and  less  difficult  remedy. 
The  words  of  the  clause  are  affirmative,  and  therefore,  according 
to  the  established  rule  of  construction  of  statutes,  do  not  abrogate 
the  common  law :  Dwarris  on  Statutes,  687,  688 ;  Com.  Dig. 
Parliament,  (R.  28) ;  1  Bla.  Com.  89.  ♦  *  * 
[  715  ]  The  third  plea  is  clearly  bad.     There  is  nothing  to  preclude  one 

Banking  Company,  by  its  public  officer,  from  suing  another  such 
Company,  although  they  may  be  individuals  who  are  shareholders 
in  both  Companies.  The  action  is  not  brought  against  them  in 
respect  of  bills  or  notes,  or  any  thing  necessarily  connected  with 
the  business  of  bankers. 

Ogley  contra  : 

The  second  plea  is  good  both  in  substance  and  in  form.  Under 
the  7  Geo.  lY.  c.  46,  s.  9,  actions  must  be  brought  against  the 
public  officers  of  the  co-partnership,  and  cannot  be  maintained 
against  the  individual  members.  The  words  *'  shall  and  lawfully 
may  "  are  here  imperative,  and  the  remedy  pointed  out  by  the 
statute  must  be  pursued.  Such  words  are  to  be  construed  as 
imperative,  wherever  that  is  necessary  in  order  to  carry  out  the 
intention  of  the  Legislature.  *  *  * 
[  717  ]  He  admitted  that  he  could  not  maintain  the  third  plea. 

Butt,  in  reply.     *     *     * 

Cur.  adv.  vult. 

[  718  ]  The  judgment  of  the  Court  was  now  delivered  by 

Faree,  B.  (His  Lordship  stated  the  second  plea,  and  continued :) 

Six  objections  were  made  on  the  argument  of  the  demurrer  to 
this  plea,  one  of  substance,  the  others  of  a  formal  nature. 

The  principal  objection  was,  that  in  the  case  of  a  Company 
established  and  carrying  on  business  under  the  provisions  of  the 
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statute  7  Geo.  IV.  c.  46,  the  individual  members  of  it  are  liable  to     steward 
be  sued  upon  the  contracts  of  the  Company,  as  they  would  have     qbeaves. 
been  but  for  that  statute,  which,  it  was  argued,  gave  an  additional 
or  cumulative,  not  an  exclusive  remedy  against  the  Company,  by 
an  action  against  the  public  officer. 

This  question,  on  account  of  its  importance,  the  Court  took  time  [  7i9  ] 
to  consider.  We  have  considered  it,  and  are  all  of  opinion,  that  the 
creditors  of  a  Company  so  established,  and  having  a  public  officer, 
have  no  remedy  against  the  individual  members,  as  at  common  law. 
And  we  are  of  this  opinion  upon  the  words  of  the  ninth  section, 
giving  the  remedy  against  the  public  officers,  and  upon  the  whole 
purview  of  the  Act. 

The  words  of  the  section  are,  that  ''  all  actions  against  the 
co-partnership  shall  and  lawfully  may  be  commenced,  instituted, 
and  prosecuted  against  one  or  more  of  the  public  officers  nominated 
as  before  mentioned,  as  the  nominal  defendant."  These  words, 
according  to  their  ordinary  import,  are  obligatory,  and  ought  to 
have  that  construction,  unless  it  would  lead  to  some  absurd  or 
inconvenient  consequence,  or  would  be  at  variance  with  the  intent 
of  the  Legislature,  to  be  collected  from  other  parts  of  the  Act.  But 
this  construction  is  manifestly  reasonable  and  consistent  with  the 
context,  and  in  accordance  with  the  intent  of  the  framers  of  the  Act, 
to  be  collected  from  every  part  of  it. 

It  is  clear  from  the  recital  in  the  Act,  and  the  scope  of  most  of  its 
provisions,  that  the  Legislature  intended  to  give  to  corporations, 
and  to  co-partnerships  of  more  than  six,  within  the  limits  therein 
mentioned,  the  power  of  being  Banks  of  issue,  the  Bank  of  England 
waiving  its  exclusive  privilege  in  their  favour,  on  the  condition  that 
the  individuals  should  be  liable  for  the  bills  and  notes  issued  or 
money  borrowed  by  such  corporations  or  Companies,  in  the  qualified 
mode  pointed  out  by  the  Act.  This  liability,  by  the  common  law, 
would  not  attach  at  all  to  individual  members  of  corporations,  and 
would  attach,  in  a  different  mode  from  that  provided  for  by  the 
statute,  to  members  of  Companies:  for,  at  common  law,  those 
members  only  would  be  liable  who  were  such  when  the  contract  was 
entered  into,  but  by  the  statute,  not  only  those,  but  all  who  became 
^members  afterwards,  and  until  the  bills,  notes,  or  debts  were  paid  l*72o  ] 
are  made  liable.  At  common  law,  all  the  goods  of  the  contracting 
parties  and  their  persons  would  be  liable  to  immediate  execution, — 
by  the  statute,  the  goods  of  the  Company  are  liable,  and  the 
members  for  the  time  being  at  the  period  of  the  execution,  in  the 
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Steward  first  instance,  and  afterwards  those  who  were  so  at  the  time  of 
Gbkaves.  the  contracts  being  entered  into  or  carried  into  eflfect,  or  when  the 
judgment  was  obtained  thereon.  In  a  proceeding  against  individaals. 
they  would  be  liable  to  simple-contract  debts  for  six  years,  to 
specialties  for  twenty:  in  the  statutory  mode  of  proceeding,  the 
members  who  have  ceased  to  be  such  for  three  years  are  exempt 
from  debts  of  every  description.  Thus  the  liability  created  by  the 
statute  is  very  different  from  that  which  would  exist  without  it ; 
and  it  cannot  be  supposed  that  the  Legislature  meant  to  leave  it  to 
the  option  of  any  creditor,  whether  the  members  of  the  Company 
should  be  subject  to  one  species  of  liability  or  the  other,  still  le&s 
that  a  creditor  should  have  the  power  of  depriving  them  of  the 
statutory  protection  which  is  given  to  each  after  having  ceased  for 
three  years  to  be  a  partner.  The  framers  of  the  Act  had  in  view 
the  convenience  of  the  public,  and  thereby  provided  a  more  con- 
venient remedy  to  creditors  than  at  common  law  ;  but  they  had  also 
in  view  the  benefit  of  the  members  of  the  Company,  by  restricting 
their  personal  liability.  All  the  clauses  of  the  statute  are  consistent 
with  this  view,  and  there  is  one,  the  10th,  which  seems  to  show 
that  the  Legislature  did  not  contemplate  that  an  action  would  lie 
for  the  same  debt  against  the  individual  members  and  against  the 
nominal  defendant ;  for  it  provides,  that  if  the  merits  have  been 
tried  in  one  action  against  one  public  officer,  the  proceeding  may  lie 
pleaded  in  bar  of  another  against  any  other  public  officer,  and  it 
does  not  make  a  similar  provision  if  the  merits  have  been  decided 
in  an  action  against  individual  members. 
[  721  ]  It  was  objected  at  the  Bar,  that  a  creditor  must  at  all  events  be 

entitled  to  sue  the  individual  members  if  there  should  be  no  public 
officer,  or  if  the  officer  happened  to  be  out  of  the  jurisdiction,  so  as 
not  to  be  capable  of  being  served  with  process ;  and  that  if  he  mnst 
have  the  remedy  in  such  cases,  it  might  be  presumed  he  was  at 
liberty  to  have  recourse  to  it  in  all. 

If  it  should  be  conceded  that  in  those  special  cases  it  would  be 
competent  for  a  creditor  to  sue  the  members  at  common  law,  from 
the  necessity  of  the  case,  to  avoid  a  failure  of  justice,  it  would  by 
no  means  follow  that  he  would  have  the  right  to  do  so  where  the 
necessity  did  not  exist,  and  there  was,  as  there  is  in  the  present 
case,  an  officer  resident  within  the  jurisdiction.  Whether,  even  in 
such  cases,  an  action  would  lie  against  individual  members,  it  is 
not  necessary  to  decide  on  the  present  occasion ;  but  there  is 
strong  ground  to  contend,  that  the  Legislature  meant  that  there 
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should  always  be  a  public  officer  capable  of  being  sued,  and  that  the     Steward 
Company  are  compellable  by  law  to  appoint  one.  Greaves. 

The  case  of  Blewitt  v.  Gordon  (i)  was  cited  as  an  authority  that 
the  creditor  had  an  option  to  sue  a  Company,  constituted  as  this  is, 
or  its  individual  members ;  but  the  Act  under  which  the  Company 
mentioned  in  that  case  was  instituted  was  very  different  from  the 
present,  and  the  words  "  shall  and  lawfully  may  "  were  held,  explained 
by  the  context,  not  to  be  obligatory. 

We  are  of  opinion,  therefore,  that  this  Act  of  Parliament  meant 
to  give  one  remedy  only,  and  that  against  the  Company,  in  the 
name  of  its  public  officer,  and  that  the  common-law  remedy  is  taken 
away,  at  least  where  such  officer  exists  and  is  in  England;  and 
consequently  that  the  second  plea  is  good  in  substance. 

It  remains  for  us  to  consider  the  other  five  objections,  all  of  a       [  722  ] 
formal  nature,  to  that  plea  (2).     *     ♦     ♦ 

The  result  is,  that  the  defendants  are  entitled  to  our  judgment 
*on  the  second  plea.     The  third  was  properly  abandoned  by  the       [  *723  ] 
defendants'  counsel :  on  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  defendants. 


CASES  AT  NISI   PRIUS. 


GKEEN  V.  The  LONDON  CEMETEKY  COMPANY.  issa. 

Dfc.  9, 
(9Car.  &P.  6— 11.)  _L 

A.,  himself  a  leaseholder  of  a  house,  entered  into  an  agreement  with  B.  *-     •* 

to  grant  him  an  under-lease  of  the  house  for  twenty  years  and  a  fraction, 
from  Midsummer,  1836.  B.  entered  into  possession,  and  paid  rent  to  A., 
and  underlet  a  portion  of  the  house  to  C.  from  Michaelmas,  1836,  and 
received  from  C.  the  first  quarter's  rent,  due  at  Christmas,  1836.  On  the 
11th  of  January,  1837,  B.,  wishing  to  part  with  his  interest  before  the 
execution  of  the  lease,  wrote  to  A.,  requesting  him  to  insert  the  name  of  D. 
instead  of  his.  D.,  a  few  days  after,  sent  to  A.  a  written  consent  to  become 
his  tenant,  on  the  same  terms  a«  B.  had  agreed  to ;  and,  in  consequence, 
the  lease  was,  on  the  loth  of  March,  1837,  granted  by  A.  to  D.,  instead  of 
to  B.  D.  brought  an  action  for  use  and  occupation  against  C,  to  whom  B. 
had  underlet  a  part  of  the  house,  and  claimed  the  quarter's  rent  due  at 
Lady  Day,  1837 :  Held,  that  he  was  entitled  to  recover. 

The  declaration  stated  that  the  defendants  were  indebted  to  the 
plaintiff  for  the  use  and  occupation  of  certain  apartments.  The 
plea  was  the  general  issue. 

(1)  1  Dowl.  P.  C.  (N.  S.)  815.  which  deals  with  these  objections  is 

(2)  The  portion  of  the  judgment     omitted. — ^A.  C. 
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Green  The  action  was  brought  to  recover  the  sum  of  251. ,  being  a 

The  London  quarter's  rent  due  at  Lady  Day,  1837,  from  the  defendants,  for 
^OMPANT^  apartments  in  a  house  No.  64,  in  Cornhill,  which  were  occupied  for 
the  purposes  of  the  Company.  The  case  was  tried  chiefly  upon 
admissions  from  which  it  appeared  that  in  the  month  of  June, 
1836,  a  person  named  Steed  entered  into  a  written  agreement 
[  *7  ]  with  a  person  named  *Lyon,  who  was  the  leaseholder  under  the 
Merchant  Taylors'  Company  of  the  house  No.  64,  Cornhill,  by 
which  agreement  Lyon  agreed  to  let  the  house  to  Steed  for  twenty 
years  and  three-quarters,  wanting  six  days,  from  Midsummer, 
1836,  at  300Z.  a  year,  and  Lyon  undertook  to  execute  a  lease  to 
Steed  according  to  the  terms  of  the  agreement.  Under  this  agree- 
ment Steed  entered  into  possession  and  paid  rent  to  Lyon,  and 
underlet  a  part  of  the  house  to  the  London  Cemetery  Company 
from  Michaelmas,  1836,  at  the  rent  of  lOOZ.  a  year,  and  received 
the  first  quarter's  rent  due  at  Christmas,  1836.  On  the  11th  of 
January,  1837,  Steed,  being  desirous  of  parting  with  his  interest  in 
the  premises  before  the  lease  was  executed  to  him,  wrote  to  Lyon, 
stating  that  he  had  succeeded  in  obtaining  a  tenant  for  the  premises 
in  his  stead.  The  letter  was  to  this  effect :  **  The  gentleman  is 
Richard  Green,  Esq.,  the  ship-owner,  of  Blackwall,  whose  name 
you  will  be  pleased  to  cause  to  be  substituted  for  mine  in  the 
lease."  On  the  18th  of  January  Mr.  Green  wrote  to  Mr.  Lyon  and 
consented  to  become  tenant  to  him  of  the  house  on  the  same  terms 
as  Mr.  Steed  had  agreed  to ;  and  in  consequence  of  this  arrange- 
ment the  lease  which  was  intended  to  have  been  granted  to 
Mr.  Steed,  was  granted  by  Mr.  Lyon  to  Mr.  Green.  It  was 
executed  on  the  15th  of  March,  1837. 

Piatt,  for  the  plaintiff,  contended  in  his  opening,  that  the 
plaintiff  was  entitled  to  recover  the  quarter's  rent  from  the  defen- 
dants because  they  took  under  Steed,  and  were  therefore  estopped 
from  disputing  his  interest  in  the  reversion,  and  because  Green 
acquired  that  interest  from  Steed  before  the  rent  became  due  which 
was  sought  to  be  recovered  in  the  action. 

In  addition  to  the  facts  admitted  as  above.  Steed  was  called  as  a 

witness  for  the  plaintiff,  and  stated  that  he  gave  the  Cemetery 

Company  notice  that  he  had  agreed  to  part  with  his  interest  to 

[  '8  ]        Mr.  Green.    His  evidence  on  the  subject  *was  as  follows :  "  I  gave 

a  written  notice  some  time  in  January,  1837, 1  think  to  the  clerk, 
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Mr.  Buxton,   in   the  back  room  in  Cornhill,   at  their   place  of       Gbbkx 
business ;  I  cannot  say  whether  I  gave  the  notice  before  or  after  the  London 
I   wrote  the  letter  to  Lyon  about  Green;    I  gave  it  while  the     comp^t^ 
negotiation  was  going  on  between  Lyon,  Green,  and  myself,  and 
before  the  transaction  was  complete  ;  I  might  have  given  the  notice 
to  the  managing  director ;  I  know  it  was  received,  because  it  was 
commented  upon  to  me  at  the  board  by  the  chairman;  I  think 
this  was  in  the  month  of  January ;  it  was  when  I  applied  for  my 
rent  up  to  Christmas ;  he  said,  *  We  have  a  letter  of  yours ;  how 
are  we  to  know  whether  you  are  the  landlord  or  not?  we  have 
a  letter  stating  that  we  are  to  consider  Mr.  Green  as  landlord ; ' 
they  objected  to  pay  the  Christmas  rent,  and  did  not  pay  till  I 
threatened  to  distrain  for  it." 

Lord  Denman,  Ch.  J. : 
I  think  you  may  give  evidence  of  the  contents  of  the  notice. 

Witness  : 

I  told  them  in  the  notice  that  I  had  negotiated  the  letting  of  the 
house  to  Mr.  Green.  On  his  cross-examination  by  Kelly,  he  said  : 
'*  I  think  the  notice  was  given  while  it  was  matter  of  negotiation, 
and  before  it  was  completed." 

Kelly  : 

Have  you  not  since  given  notice  to  the  Company  not  to  pay 
rent  to  Mr.  Green  ? 

Piatt  objected : 
The  witness  cannot  get  out  of  the  written  paper. 

Kelly: 

That  is  assuming  the  whole  question.  The  other  side  rely  on  a 
notice;  surely  I  am  at  liberty  to  show  that  it  was  countermanded. 

Piatt : 

If  the  written  documents  before  your  Lordship  *operate  as  a        [  •»  ] 
surrender,  then  he  cannot  alter  it  by  anything  that  he  subsequently 
did  or  said. 

Lord  Denman,  Ch.  J. : 

I  think  it  may  possibly  be  material.  It  is  but  a  notice.  I  think 
the  question  may  be  asked. 
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Green  Witness  : 


r. 


The  London       I  communicated  to  them  that  Mr.  Green  had  not  paid  me  the 
Company,     consideration  for  the  transfer,  but  I  never  told  them  not  to  pay  the 
rent  to  Mr.  Green,  nor  not  to  consider  themselves  as  Mr.  Green's 
tenants. 

Kelly,  for  the  defendants  : 

Several  questions  of  law  arise  in  this  case.  It  is  said  the  defen- 
dants are  estopped  from  denying  Steed's  title.  I  concur  in  that 
observation;  but  the  question  is,  whether  Steed's  title  has  been 
vested  in  Green,  the  present  plaintiff?  I  apprehend  it  has  not. 
Steed  came  in  under  an  agreement  containing  words  of  present 
demise.  He  was  therefore  the  lessee  of  Lyon,  a  termor,  and  was 
himself  a  termor  under  Lyon,  and  entered  into  possession,  and  had 
a  reversion  to  commence  on  the  determination  of  the  defendant's 
tenancy.  The  first  question  will  be,  was  there  any  surrender  by 
Steed  to  Lyon  of  the  term  or  any  part  of  it  ?  I  submit  that  there 
was  not  If  there  was,  then  will  come  the  question  whether  he 
could  surrender  that  which  he  had  granted  to  the  defendants? 
Steed  says  in  his  letter  that  he  has  obtained  a  tenant — that  may  be 
a  good  license  to  Lyon  to  grant  the  lease  to  Green ;  but  the  question 
is,  whether  it  is  a  surrender  of  Steed's  interest  ?  A  surrender 
must  take  place  eo  instanti  and  cannot  commence  in  Juturo.  Now 
this  could  only  operate  when  the  lease  was  granted,  and  therefore 
was  not  any  surrender  at  all.  At  the  time  when  the  lease  was 
granted  nothing  was  done  by  Steed,  but  all  was  between  Lyon  and 
the  present  plaintiff.  It  appears  that  Steed  had  made  the  defen- 
[  •lo  J  dants  his  tenants,  and  had  the  ^reversion  to  commence  on  the 
determination  of  their  tenancy — he  had  no  present  interest  in  the 
premises.  He  might,  by  a  sufficient  instrument,  have  surrendered 
what  interest  he  had  if  it  was  to  operate  immediately.  There 
is  a  further  difficulty  which  is  insuperable  against  this  plaintiff's 
recovering.  Supposing  Steed  did  surrender  at  the  time,  the  only 
effect  would  be  to  put  Lyon  in  the  same  situation  as  Steed,  and  that 
was  only  a  reversion — and  as  a  reversioner,  he  would  be  entitled  to 
the  rent,  but  a  lease  subsequently  granted  would  not  pass  the 
reversion. 

Lord  Denman,  Ch.  J.  (to  Kelly): 

I  think  the  question  about  the  notice  may  be  very  material  to 
your  case ;  otherwise  I  should  view  the  matter  thus :  Lyon  grants 
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a  lease  to  commence  from  Christmas,  and  the  defendants  become  Grben 

tenants  to  the  plaintiff  as  the  person  to  whom  the  lease  was  granted,  xhk  London 

I  shall  direct  the  jury  to  find  for  the  plaintiff,  and  I  will  give  you  ^^J^^^y 
leave  to  move  to  enter  a  nonsuit  or  to  have  a  special  case. 

Piatt  : 

I  do  not  understand  your  Lordship  to  recommend  any  particular 
course  ? 

Lord  Denman,  Ch.  J. : 

No  ;  I  do  not  feel  much  doubt  about  it.  I  do  not  know  what  the 
effect  may  be. 

Piatt  then  called  the  clerk  of  the  Company,  who  swore  that  he 
had  not  received  the  notice  spoken  of  by  Mr.  Steed,  nor  had  he 
heard  anything  of  it. 

Lord  Dbnman,  Ch.  J. : 

There  really  is  no  question  about  the  notice  unless  the  witness  is 
perjured.  He  says  he  mentioned  it  to  the  board,  and  the  chair- 
man commented  upon  his  letter.  (His  Lordship  then  said  to  the 
jury :)  In  my  opinion  the  plaintiff  is  entitled  to  recover.  I  think 
the  defendants  are  tenants  to  him.  You  will  therefore  find  *your  [  ♦ii  1 
verdict  for  him,  and  Mr.  Kelly  will  bring  it  before  the  Court. 

Verdict  for  the  plaintiff ,     DanuKjes^  251.,  suhjecty  dc. 

Piatt  and  James,  for  the  plaintiff. 

Kellt/,  for  the  defendants. 

A  rule  nisi  was  granted  in  the  ensuing  Term  pursuant  to  the 
leave  given,  which  was  called  on  for  argument  in  Trinity  Term, 
1889,  when,  not  being  supported,  it  was,  without  argument. 

Discharged. 


SELWOOD  V.  MOUNT,  Esq.,  and  Others.  i839. 

(9  Car.  &  P.  75—77.)  ^-^ 

Magistrates  having  convicted  a  party  under  the  Highway  Act,  they  drew 
up  a  conviction  and  returned  it  to  the  clerk  of  the  peace,  and  on  an  action 
being  brought  against  them,  they  put  in  the  conviction  returned  to  the 
clerk  of  the  peace,  (which  was  open  to  some  formal  objections),  and  also 
another  conviction  drawn  up  afterwards  in  a  more  formal  shape  :  Stmble, 

47—2 
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Selwood  that  there  is  no  impropriety  in  this  course  of  proceeding,  provided  the  latter 

V.  conviction  is  according  to  the  truth  and  supported  by  the  facts  of  the  case. 

Mount.  Sembhy  that,  on  deciding  a  case,  magistrates  ought  not  to  take  an  indem- 

nity, as  it  has  the  effect  of  enabling  them  to  decide  more  safely  in  favour  of 
a  party  who  is  able  to  give  an  indemnity,  than  of  one  who  cannot  do  so. 

Trespass,  for  entering  the  plaintifiTs  house  and  close,  and  taking 
his  goods.    Plea,  Not  guilty. 

It  was  opened  by  Whateley,  for  the  plaintiff,  that  the  plaintiff 
had  applied  to  two  magistrates,  under  the  stat.  5  &  6  Will.  lY. 
c.  50  (the  Highway  Act),  s.  84,  to  cause  a  footpath  to  be  stopped 
up,  as  useless:  and  that  they  having,  under  sec.  85  of  the  Act, 
certified  that  it  was  so,  Mr.  Williams,  of  East  Usley,  had,  under 
sec.  88  of  the  Act,  appealed  against  their  certificate ;  and  on  the 
trial  of  that  appeal  at  the  Quarter  Sessions  at  Abingdon,  on  the 
8rd  of  July,  1888,  the  jury  found  that  the  footpath  was  not  useless ; 
and  the  Quarter  Sessions  ordered  that  the  costs  of  the  appeal  should 
be  paid  by  the  respondent.  As  the  order  was  originally  drawn  up, 
[  *76  ]  no  respondent's  ^name  was  mentioned,  though  the  plaintiff's  name 
was  afterwards  inserted  (as  he  submitted)  improperly,  by  the  direc- 
tion of  the  chairman.  However,  the  Sessions  did  not  ascertain  the 
amount  of  costs,  and  therefore  their  order  was,  on  that  point, 
inoperative.  After  this  Mr.  Williams  went  before  Mr.  Mount  and 
Mr.  Bunny,  two  of  the  defendants,  who  were  magistrates,  and  they 
granted  a  warrant  of  distress  to  levy  112Z.  Os.  4d.  as  the  amount  of 
these  costs,  on  the  plaintiff's  goods,  which  warrant  was  executed  by 
the  defendant  Law,  who  was  the  constable.  He  submitted,  that  as 
the  Quarter  Sessions  had  not  ascertained  the  amount  of  costs,  the 
defendants,  Mr.  Mount  and  Mr.  Bunny,  had  no  authority  to  issue 
any  warrant.  They,  however,  were  mere  nominal  defendants,  as 
Mr.  Williams  had  given  them  an  indemnity. 

The  taking  of  the  goods  was  proved,  and  the  counsel  of  the 
defendant  Law,  put  in  the  warrant  of  distress,  which  the  defendant 
Law,  had  notice  to  produce.  The  order  of  Sessions  for  the  payment 
of  the  costs  was  also  put  in,  and  did  not  specify  any  sum.  The 
indemnity  given  by  Mr.  Williams  to  Mr.  Mount  and  Mr.  Bunny 
was  also  put  in. 

Aldebson,  B.  : 

Magistrates  ought  not,  I  think,  to  take  an  indemnity.  It  is  a 
bad  practice,  as  it  has  the  effect  of  enabling  them  more  safely 
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to  decide  in  favour  of  a  party  who  is  able  to  give  an  indemnity,     Sblwood 
than  of  one  who  cannot  do  so.  Mount. 

Ludloic,  Serjt.,  for  the  defendants,  Mount  and  Bunny  : 

By  the  90th  sect,  of  the  stat.  5  &  6  Will.  IV.  c.  50,  the  Quarter 
Sessions  are  bound  to  order  the  costs  to  the  successful  party,  on  an 
appeal  of  this  kind ;  and  that  being  so,  I  submit  that  the  magis- 
trates, by  whom  the  payment  of  them  is  to  be  enforced  under  the 
103rd  section,  may  ascertain  the  amount ;  and  that,  at  all  events, 
even  if  this  ^is  not  so,  the  plaintiff  should  have  made  this  his  C  *^^  3 
defence  when  summoned  before  Mr.  Mount  and  Mr.  Bunny  ; 
instead  of  which,  he  never  either  appeared  to  their  summons, 
or  made  any  defence  or  objection  before  them,  till  a  warrant  of 
distress  is  granted,  and  then  brings  his  action.  I  submit,  that  as 
the  magistrates  had  jurisdiction  over  the  subject-matter,  their 
conviction  is  a  bar  to  the  present  action ;  and  his  remedy,  if  any, 
was  by  appeal  under  the  105th  section.  I  ought  to  mention  also, 
that  a  conviction  was  returned  by  the  magistrates  to  the  Quarter 
Sessions,  and  that  that  conviction  is  open  to  some  objections. 
Since  that  the  magistrates  have  drawn  up  another  conviction, 
which  is  free  from  those  objections.  I  submit  that  they  are  right 
in  doing  so.  It  has  long  been  the  practice  for  magistrates  not 
to  draw  up  their  convictions  at  the  time.  If  the  conviction  returned 
to  the  Sessions  is  good,  cadet  qtiestio ;  and  if  it  is  not,  it  is  a  nullity, 
and  nothing  at  all;  and  the  magistrates  are  then  in  the  same 
situation  as  if  no  conviction  had  ever  been  returned  to  the 
Sessions. 

Alderson,  B.  : 

I  do  not  see  any  impropriety  in  the  magistrates  drawing  up 
another  conviction  in  a  more  formal  shape,  provided  that  the 
latter  is  according  to  the  truth,  and  supported  by  the  facts  of  the 
case. 

Both  the  convictions  were  put  in,  and  the  learned  Baron  being 
of  opinion  that  they  were  in  point  of  law  no  answer  to  the  action  (i), 
there  was  a 

Verdict  for  the  plaintiff  against  the  defendants  Mount 
and  Bunny,  and  for  the  defendant  Law. 

(1)  See  this  case  reported  on  motion  for  a  new  trial  55  R.  R  401  (1  Q.  B 
726).— A.  C. 
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SELwooD  Whateley,  Tyrtrhitt,  and  J.  Jeffreys  JVilliams,  for  the  plaintiff. 

r. 

Lvdhiv  and  Talfourd,  Serjts.,  and  Carrhigton,  for  the 
defendants  Mount  and  Bunny. 

[  78  ]  Walesby,  for  the  defendant  Law. 

In  the  ensuing  Term,  Ludloic,  Serjt.,  applied  to  the  Court  of 
Queen's  Bench  for  a  new  trial,  on  the  ground  that  the  facts  before 
stated  were  a  good  defence  for  the  magistrates.  The  Court  granted 
a  rule  to  show  cause. 


1839.  The  ATTOENEY-GENERAL  v.  BOND. 

^'^-  ^^'  (9  Car.  &  P.  189—190.) 

[  189  ]  On  the  trial  of  an  information  by  the  Atfcmey-Oeneral  for  penalties,  the 

defendant  (who  had  been  held  to  bail)  had  subpoenaed  the  officer  from  the 
Queen's  Remembrancer's  Office  to  produce  the  affidavit  on  which  he  had 
been  held  to  bail,  with  a  view  of  being  able  to  give  it  in  evidence  to  cross- 
examine  the  person  who  had  made  the  affidavit,  if  he  should  be  called  as  a 
witness  on  the  trial.  The  pei-son  who  made  the  affidavit  was  called  as  a 
witness  on  the  trial,  and,  for  the  purpose  of  cross-examining  him  the  defen- 
dant's counsel  wished  to  put  in  the  affidavit:  Held,  that  the  officer  was 
bound  to  produce  it,  and  that  the  defendant  had  a  right  to  make  use  of  it 
in  this  way ;  but  that  if  the  affidavit  was  made  by  another  deponent  besidtf^ 
the  witness,  and  related  to  other  persons  besides  the  defendant,  the  latter 
would  be  only  entitled  to  use  so  much  of  the  affidavit  as  was  sworn  by  the 
witness,  and  as  related  to  the  defendant  himself. 

Information  by  the  Attorney-General  against  the  defendant  for 
penalties  under  the  statute  8  &  4  Will.  IV.  c.  58,  s.  44  (i).  The 
information  stated,  that  certain  merchants,  to  the  Attorney-General 
unknown,  had  imported  certain  goods,  to  wit,  280  gallons  of  foreign 
brandy,  of  the  value  of  810Z.  IOjt.,  which  goods  were  liable  to  the 
payment  of  duties  of  Customs,  and  were  deposited  by  a  certain 
officer  of  Customs,  to  wit,  one  J.  D.,  for  security  of  such  duties  in 
certain  places  of  security  in  the  United  Kingdom ;  that  is  to  say, 
in  the  Queen's  warehouse ;  and  that  the  goods  were,  without  pay- 
ment of  the  duties,  removed  by  persons  unknown  from  the  said 
place  of  security ;  and  that  the  defendant  did  assist  in  the  removal, 
whereby  he  had  forfeited  treble  the  value  of  the  goods,  which  the 
Commissioners  of  her  Majesty's  Customs  had  elected  to  be  sued  for 
in  this  behalf.  There  were  also  six  other  counts  for  knowingly 
concealing  the  goods,  and  for  assisting  in  unshipping  them,  i&c. 
Plea,  Not  guilty. 

(I)  Bep.  8  &  9  Vict.  c.  84,  s.  2. 


VOL.  LXii.]       1839.     N.  P.     9  CAE.  Sc  P.  189—190.  748 

On  the  part  of  the  Grown,  a  witness  named  Collins  was  called  ;         a.-g. 
and,  with  a  view  to  cross-examine  him,  it  was  proposed  by  Hiunfrey,        bond. 
for  the  defendant,  to  put  into  the  witness's  hand  the  a£Sdavit  made 
by  the  witness,  and  deposited  *in  the  office  of  the  Queen's  Remem-       [  *^^^  ] 
brancer,  upon  which  the  writ  of  capias  had  issued,  to  hold  the 
defendant  to  bail  in  this  case,  and  which  the  .proper  officer  was 
subpoenaed  to  produce. 

Jen-i^  and  Kaye,  for  the  Crown,  objected  to  the  production  of 
the  affidavit,  on  the  ground  that  the  production  of  such  affidavits 
would  lead  to  great  inconvenience.  They  also  stated,  that  there 
was  no  instance  of  such  an  affidavit  ever  having  been  used  in  this 
way  on  any  former  occasion. 

Lord  Abinoer,  C.  B.  : 

I  am  clearly  of  opinion,  that  the  defendant  is  entitled  to  use  it  in 
the  manner  proposed  by  his  counsel. 

Jervis : 

The  affidavit  is  the  joint-affidavit  of  the  witness  Collins  and 
another,  and  it  relates  to  other  persons  besides  the  defendant. 

Lord  Abinoer,  C.  B.  : 

The  defendant  will  be  only  entitled  to  use  so  much  of  the 
affidavit  as  is  sworn  by  the  witness  Collins,  and  which  relates  to 
the  defendant  himself.  Anything  which  relates  to  other  persons, 
or  which  is  sworn  by  any  other  deponent,  cannot  be  made  use  of 
by  the  present  defendant  on  this  trial.     Let  me  see  the  affidavit. 

The  affidavit  was  handed  to  his  Lordship,  who  observed,  that 
he  did  not  see  anything  in  it  which  would  be  of  any  use  to  the 
defendant. 

The  affidavit  was  given  back  to  the  officer. 

The  jury  could  not  agi'ee,  and  were  discharged  by  the 
consent  of  the  counsel  for  the  Crown. 

Jervis  and  Kaye^  for  the  Crown. 

Humfrey  and  Melloi',  for  the  defendant. 
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18S9.  CKONK  V.   FRITH. 

37^r.  28. 
(9  Car.  &  P.  197—199 ;  S.  C.  2  Moo.  &  Bob.  262.) 

[  197  J  ji^  since  the  execution  of  a  deed,  the  subscribing  witness  to  it  has  become 

blind,  a  party  suing  on  the  deed  must,  if  noti  ut  factum  be  pleaded,  call 
the  subscribing  witness,  and  it  is  not  enough  to  prove  the  handwriting  of 
the  parties  executing  the  deed  and  of  the  subscribing  witness. 

Debt  on  a  bond.  Pleas,  Ist,  non  est  factum;  2nd,  that  the 
defendant  was  persuaded  to  execute  the  bond  while  he  was  drunk, 
and  that  he  did  so ;  8rd,  fraud. 

Beplication,  denying  the  second  and  third  pleas. 

It  was  opened  by  Jeii^is  for  the  plaintiff,  that,  since  the  execu- 
tion of  the  bond,  Mr.  Grundwell,  the  subscribing  witness  to  it,  had 
become  blind,  and  he  therefore  proposed  to  prove  the  execution  of 
the  bond  in  the  same  way  as  if  the  witness  were  dead. 

Evidence  was  given  that  the  signature  to  the  bond  was  of  the 
defendant's  handwriting,  and  that  the  signature  to  the  attestation 
was  of  the  handwriting  of  Mr.  Grundwell ;  and  it  was  also  proved 
that  since  the  date  of  the  bond  Mr.  Grundwell  had  become  blind  ; 
[  *198  ]  but  the  witness  who  ^proved  these  facts  stated,  in  answer  to  a 
question  put  by  Humfrey  for  the  defendant,  that  Mr.  Grundwell  was 
in  Gourt. 

Humfrey i  for  the  defendant : 

I  submit  that  the  bond  cannot  be  read  without  calling  the  sub- 
scribing witness.  It  is  said  that  he  is  blind  ;  but  one  great  object 
in  having  the  subscribing  witness  called  is  to  hear  his  evidence  as 
to  the  circumstances  attendant  on  the  making  of  the  instrument ; 
and  he  may  remember  those  circumstances  though  he  cannot  see, 
and  his  evidence  may  be  of  the  greatest  importance  on  a  plea  like 
the  second. 

JeiTiB  and  Erskine  PeiTy,  for  the  plaintiff,  cited  Wood  v. 
Drury  (i),  Pedler  v.  Paige  (2).     *     *     * 

(1)  1  Ld.  Ray.  734.  The  report  of  at  the  trial,  proving  only  his  hand ; 
that  case  is  as  follows:  **  At  the  and  so  it  was  done  in  this  case.*' 
Summer  Assizes  of  Warwick,  1699,  a  (2)  1  Moo.  &  Hob.  258.  This  was  an 
deed  was  produced  to  which  there  were  action  of  debt  on  bond,  with  pleas  of 
two  witnesses,  one  of  whom  was  blind.  natt  est  factum,  and  a  release  by  a  lost 
It  was  ruled  by  Holt,  Ch.  J.,  that  deed:  for  the  defendant  it  was  pro- 
such  deed  might  be  proved  by  the  posed  to  put  in  an  instrument  attested 
other  witness  and  read,  or  might  be  by  a  witness,  who  was  proved  to  be 
proved  without  proving  that  this  blind  blind,  on  proviog  his  handwriting, 
witness  is  dead,  or  without  having  him  The  evidence  was  objected  to  on  tlie 
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Lord  Abingbr,  C.  B.  :  Cronk 

r. 

I  am  decidedly  of  opinion  that  the  bond  cannot  be  read  without       Fkith. 
calling  the  subscribing  witness.     He  might  from  his  recollection  of 
the  transaction  give  most  important  evidence  respecting  it. 

Jervis  called  the  subscribing  witness.  [  ^^^  ] 

Verdict  for  the  plaintiff. 

Jeiris  and  Erskine  Perry,  for  the  plaintiff. 
Hujnfrey,  for  the  defendant. 


BINNS  V.  PIGOT.  1^ 

(9  Car.  &  P.  208—209.)  [  208  | 

An  innkeeper  has  no  lien  on  a  horse  placed  in  his  stable  for  the  amount 
of  its  keep  unless  it  be  placed  there  by  a  guest. 

If  a  person  is  stopped  with  a  horse  under  suspicious  circumstances,  and 
the  horse  be  placed  at  an  inn  by  the  police,  the  innkeeper  has  no  lien  on  the 
horse  for  its  keep ;  and  if  an  auctioneer,  by  the  direction  of  the  innkeeper, 
sell  the  horse  for  its  keep,  he  is  liable  to  be  sued  in  trover  by  the  owner  of 
the  horse. 

Trover  for  a  horse.  Pleas,  1st,  not  guilty;  2nd,  that  the 
plaintiff  was  not  possessed  of  the  horse  as  of  his  own  property ; 
8rd,  that  a  person  named  Furze  was  an  innkeeper  and  livery- 
stable-keeper,  and  that  the  horse  was  placed  with  him  at  livery  by 
a  person  named  Miller,  the  apparent  owner  thereof,  upon  the  terms 
that  it  was  to  be  sold  if  the  keep  was  not  paid  for ;  and  that  the 
keep  not  being  paid  for  by  Miller,  the  defendant,  as  an  auctioneer, 
sold  the  horse  by  the  direction  of  Furze,  who  had  no  notice  that 
the  horse  belonged  to  the  plaintiff.  Replication  to  the  8rd  plea, 
de  injuria. 

It  was  opened  by  Piatt,  for  the  plaintiff,  that  on  the  10th  of 
June,  1889,  the  plaintiff,  who  lived  in  London,  had  given  the  horse 
into  the  charge  of  a  bricklayer  in  his  employ  to  take  to  Elvetham, 
in  Hampshire,  where  the  plaintiff  also  had  a  house ;  but  although 
the  bricklayer  had  started  from  London  at  seven  o'clock  in  the 
evening,  he  was  stopped  with  the  horse  by  the  police  at  Richmond 

ground  that  the  witness  might  recollect  Park  said,  **  There  is  great  weight  in 

the  facts  of  this  transaction;  and  in  the    reasons    urged    for    calling    the 

support  of  its  reception  the  case  of  witness,  but  under  the  authority  of  the 

Wowi  y.  Drury,  and  the  works  of  Mr.  case  dted   I   shall   receive   the    evi- 

Starkie  and  Mr.  Rosooe  on  the  Law  of  denoe; "    and   his  Lordship  received 

Evidence,   were   cited.      Mr.  Justice  the  evidence. 
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BiNNs       at  almost  one  o'clock  the  next   morning,  be  being   taken   into 
PiGOT.       custody,  and  the  horse  placed  at  Mr.  Furze's  inn.     In  the  month 
of  July  the  horse  was  sold  by  the  defendant  for  the  keep.     He  sub- 
mitted that  the  innkeeper  could  have  no  lien  for  the  keep  of  the 
horse,  as  it  was  placed  in  his  hands  against  the  will  of  the  owner. 

It  was  proved  that  the  horse  was  stopped  by  the  police,  as  before 
stated ;  and  that  on  the  25th  of  July,  1839,  Mr.  Thorn,  a  friend  of 
[  *209  ]  the  plaintiff,  went  to  the  defendant  and  *Mr.  Furze,  and  told  them 
that  he  came  by  the  authority  of  the  plaintiff  to  forbid  the  sale, 
and  that  Mr.  Furze  asked  Mr.  Thorn  if  he  would  pay  for  the  keep 
of  the  horse,  which  he  refused  to  do ;  and  that  Furze  then  directed 
the  defendant  to  sell  the  horse,  which  he  did. 

Parke,  B.  : 

The  plaintiff  is  in  this  case  entitled  to  a  verdict,  as  the  innkeeper 
had  no  lien  upon  the  horse.  How  the  horse  got  into  the  inn- 
keeper's hands  does  not  very  distinctly  appear.  It  was  probably 
taken  to  him  by  the  police.  It  is  proved  that  the  friend  of  the 
plaintiff  refused  to  pay  for  the  keep  of  the  horse,  but  the  plaintiff 
was  not  bound  in  point  of  law  to  pay  for  the  keep,  as  the  horse  was 
not  brought  to  the  inn  by  a  guest ;  and  an  innkeeper  has  no  lien 
upon  an  animal  put  into  his  stable  unless  it  be  brought  by  a  guest. 

Verdict  for  the  plaintijf\ 

Piatt  and  G.  T.  White,  for  the  plaintiff. 

Thesiger  and  Montagu  Chambers^  for  the  defendant. 


1840.  BUCKET  V.   CHUECH. 

I"  "jj^j  (9  Car.  &  P.  209—212.) 

The  acknowledgment  in  writing  to  take  a  case  out  of  the  Statute  of 
Limitations  must  either  amonnt  to  a  distinct  promise  to  pay,  or  to  a  dis- 
tinct acknowledgment  that  the  sum  is  due. 

Semblcy  that  there  is  some  doubt  whether  it  is  a  question  for  the  Judge 
or  for  the  jury  to  determine,  whether  a  letter  written  by  the  defendant  be 
or  be  not  a  si]^cient  acknowledgment  for  this  purpose ;  and  till  that  point 
is  settled,  the  learned  Judge  will,  to  save  the  parties  expense,  express  his 
own  opinion  with  respect  to  the  document,  and  also  leave  it  to  the  jury. 

Debt  for  money  lent,  for  interest,  and  on  an  account  stated. 
Pleas,  nunqnam  indebitatus,  and  the  Statute  of  Limitations. 


VOL.  LXii.]       1840.     N.  P.     9  CAR.  <t  P.  209—211.  747 


It  was  opened  by  Thesiger,  for  the  plaintiff,  that  the  plaintiff      Bucket 
was  a  person  of  advanced  age  and  very  penurious  habits,  who  had      church. 
for  many  years  worked  in  market  gardens,  ^but  had  amassed  a       [  *2io  ] 
property,  of  which  she  had  placed  650Z.  in  the  Funds,  and  had  lent 
120Z.  to  the  defendant,  who  had  married  her  niece,  the  defendant 
having  also  prevailed  on  her  to  transfer  her  stock  into  the  joint 
names  of  herself,  the  defendant,  and  his  wife. 

It  was  proved,  that,  in  the  year  1882,  the  plaintiff  had  placed 
lOOZ.  and  afterwards  20Z.  more  in  the  hands  of  the  defendant,  who 
had  been  very  kind  to  the  plaintiff  for  some  years,  and  had  sent 
her  Sunday  dinners,  cakes,  tarts,  &c.,  and  that  when  she  asked 
him  for  the  money,  which  she  repeatedly  did,  he  on  some  occasions 
said  she  should  have  it,  and  on  others  that  she  should  not. 

To  take  the  case  *but  of  the  Statute  of  Limitations,  a  letter, 
written  by  the  plaintiff's  attorney  to  the  defendant,  and  the 
defendant's  answer,  were  relied  on. 

The  letter  of  the  plaintiff's  attorney  was  as  follows : 

"  23rd  November,  1838. 

**  Sir, — A  Mrs.   Susannah  Bucket  has  instructed   me   to  take 

proceedings  against  you  to  compel  the  payment  of  120Z.  she  has 

placed  in  your  hands,  and  a  retransfer  of  6502.  3^  per  Gent,  stock 

she  has  placed  in  your  name  and  your  wife's  jointly  with  her  own. 

As  she  is  a  very  old  lady,  I  do  not  like  to  take  any  steps  in  the 

matter  without  giving  you  an  opportunity  of  stating  whether  the 

charges  she  makes  against  you  are  correct,  especially  as  she  wishes 

me  to  prepare  a  will  in  which  your  wife  and  yourself  are  to  have 

no  interest.     Unless,  however,  I  hear  from  you  on  the  matter,  I 

shall  treat  her  statement  that  you  have  forcibly  deprived  her  of 

this  money  as  true,  which  I  cannot  believe  to  be  the  case.     She 

says  you  have  not  even  paid  her  the  interest  on  the  lOOL  ;  is  this 

true? 

**I  am.  Sir,  yours  obediently, 

"  To  Mr.  Levi  Church.  H.  P.  Philipps." 

The  letter  of  the  defendant  in  answer  was  as  follows : 

**  Brentford,  25th  November,  1838. 
"  Dr.  Sir, — I  received  your  letter,  and  I  can  assure  you  *that       [  *2ii  ] 
every  thing  was  done  in  an  upright  and  fair  manner,  and  before 
witnesses ;  it  was  Mrs.  Bucket*s  own  proposing  and  particular  wish, 
so  that  when  she  died  it  should  be  no  trouble  nor  expense.     The 
6502.  she  has  been  receiving  dividend  for.     The  1001.  she  has  been 
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Bucket      receiving  double  and  treble  for,  believe  me,  Sir,  and  if  you  will 
Chu^bch.      ^^^^^  ^^  ^^-  Peake,  broker,  he  will  tell  you  the  same ;  the  trans- 
ferring was  done  by  Mr.  Peake,  and  I  have  a  bill  and  receipt  for 
the  same;  and  I  fully  expect  to  be  in  London  in  a  few  days  at 
Mr.  Branston's,  and  I  will  call  on  you. 

*'  I  am,  Sir,  your  most  obedient, 
"  H.  Philipps,  Esq.  L.  Church." 

Crowder,  for  the  defendant : 

I  submit  that  the  letter  of  the  defendant  does  not  take  the  case 
out  of  the  Statute  of  Limitations.  I  apprehend  that  that  is  a 
question  for  the  Judge  and  not  for  the  jury.  It  was  so  considered 
in  the  case  of  Morrell  v.  Frith  (i). 

Parke,  B.  : 

From  the  case  of  Lloyd  v.  Maund  (2),  it  would  appear  to  be  a 
question  for  the  jury.  What  I  have  always  done  is,  to  express  mj 
own  opinion,  and  also  take  the  opinion  of  the  jury.  If  the  two 
agree,  it  is  well — if  they  differ,  it  will  be  for  the  Court  to  decide. 

Croivder  addressed  the  jury  for  the  defendant,  and  contended 
that  this  was  a  gift  and  not  a  loan,  and  that  the  letter  of  the 
defendant  did  not  take  the  case  out  of  the  Statute  of  Limitations, 
as  the  real  meaning  of  the  expression,  "  The  lOOZ.  she  has  been 
receiving  double  and  treble  for"  was,  that  she  had  received  more 
than  an  equivalent  twice  or  thrice  over,  in  what  the  defendant  and 
his  wife  had  done  for  her. 

Parke,  B.  (in  summing  up) : 

The  first  question  is,  whether  this  lOOZ.  was  a  loan  or  a  gift. 
That  it  was  put  into  the  hands  of  the  defendant  as  one  or  the  other 
[  •212  ]  is  conceded.  *Mr.  Philipps,  in  his  letter,  says  that  it  was  a  loan, 
and  the  defendant  does  not,  by  his  answer,  deny  that  it  was  so. 
We  now  come  to  the  Statute  of  Limitations — and,  to  take  the 
case  out  of  the  operation  of  the  statute,  the  party  must  either  make 
a  distinct  promise  to  pay  or  else  make  a  distinct  acknowledgment 
that  the  sum  is  due ;  and  I  think,  on  the  true  construction  of  the 
defendant's  letter,  he  admits  the  loan,  and  says,  that  so  far  from 
not  having  paid  the  interest,  he  asserts  that  he  has  paid  double 
and  treble  interest.  As  there  is  some  little  difficulty  whether  it  is  a 
(1)  49  M.  &  W.  659  (3  M.  &  W.  402).  (2)  2  T.  E.  760. 
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question  for  the  Judge  or  a  question  for  the  jury,  I  shall  leave  it  to      Bucket 

you  to  say  whether  the  defendant,  by  his  letter,  meant  to  say  that      church. 

the  plaintiff  had  received  double  and  treble  the  lOOZ.,  or  had  received 

double  and  treble  the  interest  only.     The  expression  is  not  that  she 

has  ''received  double  and  treble,"  but  has  ''received  double  and 

treble/or."    The  Sunday  dinners  and  cakes  would  very  likely  double 

and  treble  the  interest,  but  would  not  double  and  treble  the  capital. 

I  think  there  is  no  evidence  to  take  the  case  out  of  the  Statute  of 

Limitations  beyond   lOOZ.     You  will   say  also  whether  you  will 

allow  the  defendant  to  deduct  the  interest  up  to  the  date  of  his 

letter,  as  he,  in  effect,  asserts  that  it  has  been  satisfied  up  to  that 

time.     Still  you  may,  if  you  think  proper,  disbelieve  one  part  of 

his  statement  and  believe  another,  or  it  may  be  that  he  may  only 

mean    that,    having    had    the  various    articles  that  have  been 

mentioned,  the  plaintiff  ought  not  to  charge  interest. 

Verdict  for  the  plaintiff — the  foreman  of  the  jury 
saying,  **  We  find  for  the  plaintiff  for  lOOL,  and 
intei'est  since  the  date  of  the  defendant's  letter.*' 

Thesiger  and  Montagu  Chambers,  for  the  plaintiff. 

Crowder  and  Fish,  for  the  defendant. 


WHEELER  V.  WHITING.  i84o. 

(9  Car.  &  P.  262—267.)  [  262  ] 

A.  telling  a  policeman  to  take  charge  of  B.,  is  the  same  as  his  telling  the 
policeman  to  take  B.  into  custody,  and  is  sufficient  to  support  an  action  for 
false  imprisonment  by  B.  against  A. 

SembUy  that  in  an  action  for  false  imprisonment,  a  plea  that  the  defen- 
dant was  possessed  of  a  house,  and  that  the  plaintiff  was  there  making  a 
great  disturbance,  and  refused  to  depart  when  requested,  and  was  in  great 
heat  and  fury,  ready  and  desirous  to  make  an  affray,  and  cause  a  breach 
of  the  peace,  whereupon  the  defendant  gave  the  plaintiff  into  custody, 
is  bad. 

Assault  and  false  imprisonment.  Pleas,  1st,  to  the  whole 
declaration,  not  guilty ;  2nd,  as  to  the  assault  and  battery,  that  the 
defendant  was  possessed  of  a  house  and  that  the  plaintiff  made  a 
disturbance  there,  and  refused  to  depart  when  requested  so  to  do, 
wherefore  the  defendant  laid  hands  on  him  and  put  him  out ;  Srd, 
as  to  the  assault  and  battery  and  part  of  the  imprisonment,  that  the 
defendant  was  possessed  of  a  house,  and  that  the  plaintiff  was  and 
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Wheeler  continued  in  it  making  a  great  noise  and  disturbance,  and  refased 
Whiting.  ^  depart  when  requested  so  to  do,  ''  and  was  then  in  great  heat 
and  fury,  ready  and  desirous  to  make  an  affray,  and  cause  and 
commit  a  breach  of  the  peace  there,  whereupon  the  defendant,  in 
order  to  prevent  such  affi-ay  and  preserve  the  peace,  and  restore 
good  order  and  tranquillity  in  his  said  house,  gave  charge  of  the 
plaintiff  to  William  Evans,  then  being  a  policeman  and  police 
[  '263  ]  constable  of  the  town  of  Monmouth,  and  then  requested  *the  said 
W.  E.  to  take  the  said  plaintiff  into  his  custody,  to  be  dealt  with 
according  to  law;  and  the  said  W.  E.  then  being  such  police- 
man and  police  officer  as  aforesaid,  then  having  view  of  such 
conduct  and  behaviour,  and  heat  and  fury  of  the  plaintiff  as  afore- 
said, then  gently  laid  his  hands  on  the  plaintiff,  and  did  then  take 
the  plaintiff  into  his  custody,"  &c. 

On  the  part  of  the  plaintiff,  William  Evans  was  called :  he 
said,  ''  I  am  a  policeman  at  Monmouth  ;  the  defendant  keeps  the 
'  Beaufort  Arms'  Hotel ;  on  the  Srd  of  October,  between  eight  and 
nine  in  the  evening,  Thomas  Jones,  the  Boots  at  the  '  Beaufort  Arms,' 
came  to  fetch  me;  in  the  hall  of  the  'Beaufort  Arms,'  I  found 
the  plaintiff  and  defendant,  and  Mr.  Lawrence;  the  defendant  said, 
'Policeman,  take  that  man  in  charge,'  pointing  to  the  plaintiff;  I 
said  I  thought  I  could  not  do  so,  as  I  had  not  seen  him  do  anything ; 
the  plaintiff  was  claiming  a  debt  from  Mr.  Lawrence,  and  said  he 
would  expose  him;  Mr.  Lawrence  was  going  upstairs,  and  the 
plaintiff  followed  him  and  said  he  would  follow  him  into  every  room 
in  the  house  ;  the  defendant  said,  *  Policeman,  do  your  duty ;  *  Mr. 
Lawrence  and  the  plaintiff  had  gone  up  the  stairs  about  five  steps, 
when  Boots  pulled  the  plaintiff  by  the  skirts  of  his  coat,  and  got 
him  down  into  the  hall  again  ;  I  said,  '  If  I  take  him  I  must  claim 
assistance,'  and  the  defendant  ordered  Boots  to  assist  me ;  Boots 
and  I  took  the  plaintiff  to  the  station-house,  and  I  locked  him  in  ; 
the  defendant  afterwards  said  that  the  plaintiff  had  been  knocking 
up  a  great  row  at  his  house,  but  if  it  was  guaranteed  that  he 
would  not  disturb  his  house,  he  should  be  liberated  ;  I  then  went 
to  the  station-house  and  let  the  plaintiff  go  ;  the  plaintiff  had  been 
there  thirty  or  thirty-five  minutes." 

LudUrWj   Serjt.,   for  the  defendant,  in  addressing  the  jury, 

[  •264  ]       submitted,  that,  with  respect  to  the  turning  the  plaintiff  *out  of 

the  house,  the  defendant  was  justified  in  doing  it,  as  the  plaintiff 
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vfdkB  making  a  disturbance,  and  would  not  depart  when  requested  to     wheblbr 
do  so ;  and,  with  respect  to  the  imprisonment,  he  stated  that  it  had     whitino. 
not  been  ordered  by  the  defendant,  and  even  if  it  had,  the  defendant 
would  be  justified,  as  it  would  be  shown  that  the  plaintifif  was 
desirous  of  making  an  affray  in  view  of  the  police  officer,  and  was 
therefore  given  in  charge. 

For  the  defendant,  Mr.  Lawrence  was  called :  he  said,  *'  1  was 
dining  at  the '  Beaufort  Arms,'  on  the  8rd  of  October ;  it  was  the 
second  race  day;  I  received  a  note  and  a  message  from  the 
plaintiff ;  I  went  down  stairs,  and  said  that  if  he  would  speak  to 
me,  we  had  better  walk  into  another  room  ;  he  said  there  was  no 
need  of  that ;  we  went  into  a  room  and  he  said,  *  Do  you  mean  to 
pay  me  for  those  empty  sacks  ? '  I  said  1  did  not  owe  for  any,  and 
referred  him  to  Messrs.  Sparkes  and  Bruffham,  to  whom  I  had  let 
my  mill ;  he  said,  '  I  look  to  you ; '  1  said,  '  If  you  think  you  have 
a  right  against  me,  you  can  bring  an  action  if  you  choose ;'  he  said 
he  would  have  the  money  before  he  left  the  room  ;  he  said  this  in 
a  loud  tone,  and  I  said,  *  Mr.  Wheeler,  you  are  conducting  yourself 
like  a  blackguard  ;'  '  Blackguard  !*  he  replied  in  a  loud  voice,  *damn 
your  eyes,  I'll  knock  you  down  ;'  he  held  his  fist  over  my  head ;  he 
said  I  should  not  leave  the  room  till  I  paid  him  ;  however,  he  let 
me  pass  him,  and  said,  *  Very  well,  I  will  go  with  you,  if  you  go  to 
hell ;'  I  was  proceeding  up  stairs,  and  not  wishing  for  a  disturbance, 
I  said  to  Mrs.  Whiting,  who  was  at  the  bar  door,  'I  appeal 
to  you  for  protection ;'  the  plaintiff  then  said,  '  I  will  go  and 
show  you  up  before  your  grand  friends,  I  don't  care  a  danm  for 
you  nor  them  either ;'  I  begged  the  servants  who  were  there  to 
send  for  a  policeman ;  the  defendant  then  came  in  at  the  front  door, 
and  asked  what  was  the  matter  ?  I  said,  '  Mr.  Wheeler  is  making 
a  disturbance,  and  I  appeal  to  you  for  protection ;'  the  defendant 
said  to  the  plaintiff,  **  You  must  not  make  a  disturbance,  and  you  [  •265  ] 
must  not  go  up  stairs ;'  the  plaintiff  said  he  would,  and  that  I  was 
a  swindler  and  a  robber,  and  he  held  his  fist  over  me ;  the  defen- 
dant said,  '  You  shall  not  go  upstairs,  Mr.  Wheeler ;'  and  the 
plaintiff  replied,  *  I  will  go  into  every  room  in  your  house  in  defiance 
of  you ;'  the  policeman  then  came  in,  and  I  desired  him  to  take  the 
plaintiff  in  charge ;  a  scuffle  ensued,  and  the  defendant  said,  '  If 
you  don't  go  out  of  the  house  peaceably,  I  will  turn  you  out,'  and 
the  defendant  then  ordered  the  policeman  to  do  his  duty ;  he  said, 
'Do  your  duty,  I  won't  have  a  disturbance  in  this  house;'    the 
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Whekleb     plaintiff  was  then  taken  from  the  house;   the  high  sheriff.  Sir 

Vm 

Whiting.  Benjamin  Hall,  and  the  principal  men  of  the  county  were  dining 
up  stairs ;  the  defendant  did  not  order  the  plaintiff  to  be  taken  to 
the  station-house,  and  I  never  knew  that  he  had  been  taken  there 
till  about  a  week  ago ;  I  do  not  consider  that  I  owe  the  plaintiff 
anything,  but  he  has  brought  an  action  against  me." 

Pattbson,  J.  (in  summing  up) : 

I  think  that  the  third  plea  is  not  good,  and  I  certainly  never  saw 
such  a  plea  before.     The  landlord  of  an  inn  or  a  public-house,  or 
the  occupier  of  a  private  house,  whenever  a  person  conducts  him- 
self as  the  plaintiff  did,  (even  according  to  the  evidence  of  his  own 
witness),  is  justified  in  telling  him  to  leave  the  house,  and  if  he 
will  not  do  so,  he  is  justified  in  putting  him  out  by  force,  and  may 
call  in  his  servants  to  assist  him  in  so  doing.     He  might  also 
authorise  a  policeman  to  do  it,  but  it  would  be  no  part  of  a  police- 
man's duty  as  such,  unless  the  party  had  committed  some  offence 
punishable  by  law.    But,  although  it  would  be  no  part  of  a  police- 
man's duty  to  do  this,  it  might  be  better  in  many  cases  that  a 
policeman  should  assist  the  owner  of  the  house  in  a  matter  of  this 
kind,  as  he  would  probably  get  the  person  out  of  the  house  with 
less  disturbance  than  the  owner  himself  could  do.    I  think  that 
the  defendant  was  quite  justified  in  having  the  plaintiff  turned  out 
[*266]      of  the  house;  '''but  to  give  him  in  charge  to  a  policeman  ''to  be 
dealt  with  according  to  law,"  is  a  very  different  thing.     Telling  a 
policeman  to  take  charge  of  him  is  the  same  as  telling  the  police- 
man to  keep  him  in  custody.     Now  as  to  the  imprisonment,  the 
defendant  pleads  that  the  plaintiff  was  making  a  disturbance  in 
the  house,  and  ready  and  desirous  to  commit  a  breach  of  the  peace, 
whereupon  he  gave  him  in  charge  to  the  policeman,  to  be  dealt 
with  according  to  law ;   the  policeman,  however,  was  not  justified 
in  taking  him,  unless  he  saw  some  breach  of  the  peace  committed : 
on  a  charge  of  felony  it  would  be  different.     There  are  several 
questions  in  this  case  :    1st  Did  the  defendant  cause  the  plaintiff 
to  be  assaulted  and  turned  out  of  the  house  ?    It  is  plain  that  he 
did;    2nd.  Was  the  plaintiff  conducting  himself  in  an  improper 
manner  and  disturbing  the  quiet  of  the  house,  and  did  the  defendant 
desire  him  to  leave,  and  on  his  refusal  to  do  so  put  him  out?    On 
this  question  it  is  proved  by  the  plaintiff's  own  witness  that  the 
plaintiff  was  so  conducting  himself,  for  even  if  the  plaintiff  had 
been  ill  used  by  Mr.  Lawrence,  he  was  not  justified  in  saying  he 
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would  follow  him  into  every  room  in  the  house,  and  if  he  did  so  tthebler 
say,  the  landlord  had  a  right  to  tell  him  to  leave  the  house  and  whitino. 
insist  on  his  doing  so.  Then,  did  the  defendant  request  the  plaintiff 
to  depart  before  force  was  used  ?  It  is  essential  to  the  defence  that 
that  should  be  shown,  for  although  a  person  be  in  the  house  of 
another  and  misconducting  himself,  the  owner  has  no  right  to  turn 
him  out  by  force,  without  first  requesting  him  to  depart.  With 
respect  to  the  imprisonment,  you  will  consider  whether  the  defen- 
dant ordered  the  policeman  to  take  the  plaintiff.  The  policeman 
says  he  did,  but  it  is  said  on  the  other  side  that  the  defendant  did 
not  tell  the  policeman  to  take  the  plaintiff  to  the  station-house. 
That  may  be ;  but  if  you  give  a  person  in  charge  to  a  policeman, 
you  do  not  tell  the  policeman  what  he  is  to  do  with  him ;  and  you 
will  also  consider  whether  the  plaintiff  was  intending  to  commit  a 
breach  of  the  peace,  as  ^stated  in  the  last  plea.  I  think  that  that  [  *267  ] 
plea  is  not  good  in  point  of  law,  but  as  the  plaintiff  has  taken  no 
objection  to  it  in  point  of  law,  but  has  denied  it  to  be  true  in  point 
of  fact,  I  shall  take  your  opinion  upon  it  in  point  of  fact,  leaving 
the  Court  of  Queen's  Bench  to  deal  with  it  hereafter. 

Verdict  for  the  plaintiff  on  the  general  issue,  and  on  the 
3rd  plea  with  51.  damages,  and  for  the  dejendant  on 
the  2nd  plea. 

C.  Phillips  and  Greaves,  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Whateley,  for  the  defendant. 


MUDDLE  V.  STKIDE  and  Others.  mo. 

(9  Car.  &  P.  380—383.)  J'eb^O. 

In  an  action  against  the  proprietors  of  a  steam-vessel,  to  recover  com-  f  '^^^  -i 
pensation  for  damage  done  to  goods  sent  by  them  as  curriers,  if,  on  the 
whole,  it  be  left  in  doubt  what  the  cause  of  the  injury  was,  or,  if  .t  may 
as  well  be  attributable  to  perils  of  the  seas  as  to  negligence,  the  plaintiff 
cannot  recover;  but  if  the  perils  of  the  seas  required  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on  board  than  was  bestowed  on  them,  that 
will  be  negligence,  for  which  the  owners  of  the  vessel  will  be  answerable. 

Whether,  in  such  a  case,  on  the  arrival,  and  detention  by  foul  weather, 
of  the  vessel  at  a  place  from  which  the  goods  could  be  conveyed  by  land  to 
their  destination,  the  captain  of  the  vessel  is  bound  to  give  notice  to  the 
consignee  of  the  fact,  to  enable  him,  if  he  think  proper,  to  obtain  the  goods 
earlier  by  sending  for  them — Quctre  f 

This  was  an  action  against  the  defendants  as  represeiitatives  of 
the  Margate  New  Steam  Packet  Company,  to  recover  compensation 
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Muddle  for  damage  sustained  by  certain  goods  which  they  undertook  to 
Stride.  convey  by  one  of  their  vessels  from  London  to  the  plaintiff,  who 
was  a  silk  mercer  and  draper,  carrying  on  business  at  Dover,  to 
which  place  one  of  the  Company's  vessels  was  in  the  habit  of  going. 
The  first  count  of  the  declaration  stated,  that  the  defendants  did 
not  use  due  care ;  and  the  second,  that  they  promised  to  deliver 
the  goods  within  a  reasonable  time,  but  did  not.  The  defendants 
pleaded  the  general  issue — ^not  guilty;  and  also  that  they  never 
received  the  goods. 

The  evidence  for  the  plaintiff  showed  that  the  goods,  which  were 
articles  of  silk  and  linen,  were  bought  at  a  Custom-House  sale. 
The  person  who  bought  them  said  that  they  were  in  good  order, 
and  that  he  packed  them  carefully  in  a  three-inch  deal  packing- 
case,  in  which  they  were  taken  on  board  the  Royal  Adelaide.  The 
vessel  left  London  Bridge  Wharf  the  same  morning  as  the  goods 
were  put  on  board — viz.  a  few  days  before  the  end  of  August — and 
met  with  very  rough  weather;  and,  on  her  arrival  off  Dover, 
signals  were  made  to  inform  the  captain  that  it  would  be  dangerous 
for  the  vessel  to  attempt  to  enter  the  harbour  at  Dover,  and,  in 
consequence,  she  put  back,  and  went  to  Margate,  where  she 
remained.  There  was  not  any  vessel  went  from  Margate  to  Dover 
until  the  4th  of  September,  on  which  day  the  goods  were  sent  by 
the  Royal  George,  another  vessel  belonging  to  the  defendants.  On 
the  packing-case  being  opened  at  Dover,  the  goods  were  found  to 
be  damaged — part  of  them  were  wet,  and  the  packing  paper  at  one 
side  of  the  case  was  also  wetted,  and  a  very  offensive  smell  issued 
from  the  box.  The  damage  done  to  the  goods  altogether  was 
estimated  at  20Z. 
[  381  ]  At  the  close  of  the  plaintiff's  case.  Lord  Denman,  Ch.  J.,  was 

inclined  to  think,  that  the  evidence  left  it  in  doubt  whether  the 
damage  was  occasioned  by  the  negligence  of  the  defendants  or  not. 
But  the  jury  expressing  a  wish  to  hear  the  defence, 

Thesiger,  for  the  defendants,  contended,  that  there  was  not 
any  negligence  on  the  part  of  those  who  had  the  care  of  the  vessel, 
but  that  any  damage  which  happened  must  have  been  occasioned 
by  perils  of  the  seas. 

The  captain  and  some  of  the  crew  were  examined  as  witnesses 
for  the  defence,  and  stated,  that  the  vessel  was  obliged  to  return  to 
Margate  in  consequence  of  the  weather ;  and  that,  on  her  arrival 
there,  the  goods  were  removed  from  the  deck,  and  put  into   the 
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cabin,  from   which  they  were  not  removed  till  they  were  put  on      Moddlk 
board  the  Royal  George,  on  the  4th  of  September.     The  man  who      stw'dk. 
had  the  care  of  the  goods  during  the  voyage,  swore  that  they  were 
all  dry  when  the  vessel  arrived   at  Margate,  and,  although   she 
shipped  several  heavy  seas,  yet  the  goods  were  not  any  of  them 
damaged  by  water. 

Crowder,  for  the  plaintiiBf,  in  reply,*  after  referring  to  Story  on 
Carriers,  p.  344,  and  the  case  of  Oolden  v.  Manning  (i),  contended, 
that  peril  of  the  seas  was  the  only  defence  which  the  defendants 
could  set  up ;  and  also  that  they  ought,  when  the  vessel  arrived  at 
Margate,  to  have  given  notice  to  the  plaintiff,  in  order  that  he 
might,  if  he  *pleased,  have  sent  for  the  goods  himself,  and  so  [  •382  ] 
obtained  them  earlier. 

Lord  Dbnman,  Ch.  J.  (in  summing  up) : 

The  first  count  of  the  declaration  states,  that  the  defendants  did 
not  use  due  care;  and  the  second,  that  they  did  not  deliver  the 
goods  within  a  reasonable  time.  The  defendants  have  pleaded — 
first,  not  guilty,  which  puts  the  whole  question  of  negligence  in 
issue ;  and  secondly  and  thirdly,  that  they  did  not  receive  the  goods 
in  the  manner  mentioned,  which  is  a  pure  untruth  ;  and  I  cannot 
tell  why  these  things  should  be  done — it  is  quite  disgraceful.  On 
the  part  of  the  plaintiff  it  is  said,  that  the  only  defence  is  the  perils 
of  the  seas ;  and  that  is  true,  I  think.  I  do  not  see  any  other  mode 
which  the  defendants  have  of  excusing  themselves.  I  thought  at 
first,  at  the  close  of  the  plaintiff's  case,  that  it  was  left  in  doubt  as 
to  whether  the  damage  was  occasioned  by  the  negligence  of  the 
defendants.  But  you  wished  the  case  to  proceed,  and  I  am  glad 
that  I  suffered  it  to  go  on.  For  the  question  is  now  set  at  rest ;  for 
the  man  in  whose  care  the  goods  were,  says  that  they  were  quite 
dry  when  they  arrived  at  Margate,  so  that  the  sea  water  could  not 
have  damaged  them.  However,  the  injury  appears  to  me  to  be  of 
a  very  mysterious  kind.  The  goods  appear  to  have  been  injured 
by  some  liquid  of  an  offensive  character.  If  you  think  that  was 
the  consequence  of  any  ill-care  in  the  packing  of  the  goods  on 
board  the  vessel,  the  defendants  will  be  liable ;  and  even  if  the 
perils  of  the  seas  required  more  care  in  the  packing  than  was 
bestowed  upon  them,  then  the  perils  of  the  seas  will  not  be  an 
answer.  If,  on  the  whole,  in  your  opinion,  it  is  left  in  doubt  what 
(1)3  Wils.  429,  and  2  W.  Bl.  916. 

48—2 
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Huddle  the  cause  of  the  damage  was,  then  the  defendants  will  be  entitled 
Stbtoe.  to  your  verdict;  because  you  are  to  see  clearly  that  they  were 
guilty  of  negligence  before  you  can  find  your  verdict  against  them. 
If  it  turns  out,  in  the  consideration  of  the  case,  that  the  injury 
[  *383  ]  may  as  well  be  ^attributable  to  the  one  cause  as  the  other,  then 
also  the  defendants  will  not  be  liable  for  negligence.  With  respect 
to  the  detention  of  the  goods  at  Margate,  I  think,  perhaps,  it  would 
have  been  as  well  if  the  defendants,  when  the  vessel  arrived  there, 
had  communicated  to  the  plaintiff  that  the  goods  were  there,  as 
possibly  he  might  not  have  been  willing  that  they  should  remain 
so  long  a  time.  But  that  seems  to  me  to  be  a  very  minute  circum- 
stance in  the  case.  However,  if  you  think  that  any  damage  was 
sustained  in  consequence,  you  may  give  it.  On  the  whole,  you  will 
say,  whether  the  goods  were  damaged  from  the  want  of  due  care 
on  the  part  of  the  defendants,  and  whether  there  was  a  detention 
of  them  for  an  unreasonable  time. 

Verdict  for  the  plaintiff.     Damages  201. 

Crowder  and  E.  James,  for  the  plaintiflF. 

Thesiger  and  Bodkin,  for  the  defendant. 


1840.  LORD  CAM0Y8  v.   SCTJRR,   Clerk. 

•^^^'  (9  Car.  &  P.  383—386.) 

[  3^^  ]  A  horse  being  for  sale,  A.  asked  the  agent  of  the  vendor  to  let  him  hare 

the  horse  for  the  purpose  of  trying  it,  and  the  agent  did  so :  Held,  that  A. 
was  entitled  to  put  a  competent  person  on  the  horse  for  the  purpose  of 
trying  it,  and  was  not  limited  to  merely  trying  it  himself. 

Case.  The  first  count  of  the  declaration  stated,  that  plaintiff 
[  •384  ]  "  heretofore,  to  wit,  &c.  on  &c.,  at  the  request  of  *the  defendant, 
delivered  to  the  defendant,  and  the  defendant  at  his  request  had 
the  care  and  custody  of  a  certain  mare  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  100/.,  for  the  purpose  of  the  defendant 
riding  and  trying  the  same ;  and  thereupon  it  then  became  and  was 
the  duty  of  the  defendant,  whilst  he  had  the  said  mare  for  the  pur- 
pose aforesaid,  to  take  due  and  proper  care  of  the  same :  yet  the 
defendant,  not  regarding  his  duty  in  that  behalf,  whilst  he  so  had 
the  said  mare  for  the  purpose  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  took  so  little  and  such  bad  and  improper  care  thereof, 
that  by  reason  of  the  defendant's  carelessness  and  improper  con- 
duct in  that  behalf,  the  said  mare  was  injured  and  died."     The 
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declaration  contained  also  a  count  in  trover.  Pleas — Ist,  to  the  Camots 
whole  declaration,  not  guilty ;  2nd,  to  the  first  count,  ''  that  the  scubr. 
plaintiff  did  not  deliver  to  the  defendant,  nor  had  the  defendant  the 
care  and  custody  of  the  said  mare  in  the  said  first  count  mentioned 
in  manner  and  form  as  in  the  said  first  count  is  alleged ;"  (con- 
cluding to  the  country).  Brd  plea,  to  the  last  count,  "  that  the 
defendant  committed  the  alleged  grievance  in  the  said  last  count 
mentioned,  by  the  leave  and  license  of  the  plaintiff  to  him  for  that 
purpose  first  given  and  granted  ;**  (concluding  with  a  verification). 
Replication  denying  the  license. 

It  was  opened  by  Kelly,  for  the  plaintiff,  that  the  mare  was 
placed  in  the  hands  of  Mr.  Shackel  for  the  purpose  of  being  sold, 
and  that  the  defendant,  who  appeared  to  like  the  mare,  asked 
permission  to  have  a  trial  of  her,  which  was  granted,  and  the 
defendant  having  received  possession  of  the  mare,  not  only  tried 
her  himself,  but  put  another  person's  servant  on  the  mare,  and 
whilst  the  servant  was  riding  her,  the  mare  was  injured,  and  after- 
wards died  of  the  injuries  she  received.  He  submitted  that  a  person 
who  had  a  mare  on  trial,  had  no  right  to  put  any  other  person  *on  [  •ass  ] 
her  back ;  and  that  if  he  did,  it  was  such  a  conversion  as  would  make 
him  liable  to  the  owner  in  an  action  of  trover.  He  cited  the  case 
of  Bringloe  v.  Morrice  (i). 

It  was  proved  by  Mr.  Shackel  that  he  gave  the  mare  into  the 
possession  of  the  defendant,  for  him  to  have  her  for  the  purpose 
of  trying  her.  It  was  admitted  that  the  mare  received  injuries,  of 
which  she  died,  while  she  was  thus  lent  to  the  defendant. 

It  was  opened  by  Plait,  for  the  defendant,  that  when  the 

defendant  had  himself  tried  the  mare  for  a  short  time,  he  desired 

Robert  Hobart,  who  was  a  very  excellent  horseman,  and  who  was  the 

groom  of  General  Dyson,  to  mount  the  mare  and  try  her  in  Hyde 

(1)  1  Mod.  210.    This  was  an  action  pleasure.      North    took   a   difference 

of  trespass  for  immoderately  riding  where  certain  time  is  limited  for  the 

the  plaintiff's  mare.    The  defendant  loan  of  the  horse,  and  where  not.    In 

pleaded  that  the  plaintiff  lent  him  the  the  first  case,  the  party  to  whom  the 

mare,  and  gave  him  license  to  ride  her,  horse  is  lent  hath  an  interest  in  the 

and  that  by  virtue  of  this  license  the  horse  during  that  time,  and  in  that 

defendant  and  his  servant  had  ridden  case  his  servant  may  nde ;  hut  in  the 

the  mare  alternately.     The    plaintiff  other  case  not ;  a  difference  was  taken 

demurred  to  the  plea.     **  Per  Curiam,  betwixt  hiring  a  horse  to  go  to  York, 

— The  license  is  annexed  to  the  person,  and  borrowing  a  horse ;  in  the  first 

and     cannot    be     communicated    to  place  the  party  may  set  his  servant  up, 

another,  for  this  riding  is  matter  of  in  the  second  not." 
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Camoys  Park ;  and  that  on  Hobart  riding  her  down  the  drive  on  the  east 
ScuRB.  side  of  the  Park  the  mare  ran  away  with  him,  and  struck  herself 
against  an  iron  post  near  Hyde  Park  Corner,  by  which  the  mare 
received  injuries  of  which  she  died,  the  groom  Hobart  also  receiving 
very  severe  injuries.  Upon  these  facts  it  was  submitted,  that  the 
defendant  was  entitled  to  a  verdict,  as  he  had  a  right  to  put  a 
person  of  competent  skill  on  the  back  of  the  mare  for  the  purpose 
of  trying  her. 

Evidence  was  given  which  proved  the  facts  opened  for  the 
defendant. 

[  386  ]       Coleridge,  J. : 

The  defendant  had  this  mare  for  the  purpose  of  trying  her,  and 
I  think  that  he  was  entitled  to  put  a  competent  person  on  the  mare 
to  try  her.  I  shall  leave  it  to  the  jury  to  say,  whether  the  groom 
of  General  Dyson  was  a  competent  person,  and  whether  he  rode 
the  mare  only  for  the  purpose  of  trying  her.  On  the  part  of  the 
plaintiff  it  has  been  argued,  that  the  defendant  was  guilty  of  a 
conversion ;  but  if  no  accident  at  all  had  happened,  could  it  be 
said  that  putting  the  groom  on  the  mare  to  try  her  was  sueh  a 
conversion  as  would  make  the  defendant  liable  in  an  action  of 
trover  ?  The  only  question  of  fact  is,  whether  the  defendant  did 
any  more  than  was  necessary  for  the  purpose  of  trying  the  mare. 

Kelly,  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit. 

Kelly  and  Humfrey,  for  the  plaintiff. 

Piatt  and  Petersdorff,  for  the  defendant. 

On  a  subsequent  day  Kelly  applied  to  the  Court  to  set  aside  the 
nonsuit,  on  the  ground  that  the  defendant  had  no  right  to  allow 
the  groom  Hobart  to  ride  the  mare  for  him;  but  the  Coubt 
refused  a  rule. 


1840.  GUY  V.   GREGORY. 

^^'  (9  Car.  &  P.  584.) 

[  ^^^  ]  In  an  action  for  a  libel  which  imputed  that  the  plaintiff's  house  was 

opened  as  a  gaming-house,  under  the  leadership  of  a  woman  of  notorious 
character.  The  plaintiff  alleged  in  his  declaration  that  his  house  was  a 
club-house,  and  that  divers  persons  paid  annual  subscriptions.  The  pay- 
ment of  subscriptions  was  denied  by  one  of  the  defendant's  plea«,  waid 
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evidence  was  given  that  a  book  was  kept  for  subscribers'  names,  and  that  quy 

two  gentlemen  wrote  their  names  in  this  book ;  but  no  evidence  was  given  v, 

of  the  payment  of  any  subscription :  Held,  that  there  was  evidence  to  go  to      Gbboobt. 
the  jury  in  support  of  the  allegation  in  the  declaration. 

The  defendant  pleaded  several  pleas,  but  none  of  them  at  all  referring  to 
the  plaintiff's  wife:  Held,  that  the  plaintiff  could  not  go  into  evidence  to 
show  that  his  wife  was  a  respectable  person,  as  on  these  pleadings  she 
must  be  taken  to  be  so :  Held,  also,  that  the  plaintiff  could  not  go  into 
evidence  to  show  that  his  wife  had  become  ill,  and  died  soon  after  the 
publication  of  the  libels. 

Libel.  The  declaration  stated,  that  before  and  at  the  time  of 
the  committing  of  the  grievances,  the  plaintiff,  together  with  his 
wife  and  family,  was  the  occupier  and  possessor  of  a  certain 
house  known  by  the  name  or  sign  of  the  *' Cocoa  Tree,"  for  the 
purpose  of  opening  the  same  as  a  club-house,  and  carrying  on  the 
business  of  a  club-house  tavern  and  coffee-house  keeper,  and  had 
opened  the  same  as  ^a  club-house,  and  carried  on  the  said  business  [  *685  ] 
there ;  and  that  divers  persons  had  paid  divers  annual  sums  for 
the  privilege  of  using  and  frequenting  the  said  house ;  and  that 
the  defendant,  in  a  certain  newspaper  called  the  Satirist,  on  the 
22nd  of  March,  1840,  published  a  libel  on  the  plaintiff.  This  libel 
imputed  that  the  "Cocoa  Tree"  in  St.  James's  Street  "was  opened 
by  a  party  of  play-table  sharpers,  under  the  recognised  leadership 
of  a  woman  of  notorious  character."  The  2nd  count  stated  another 
libel,  in  the  Satirist  of  the  29th  of  March.  This  libel  contained 
imputations  that  the  house  was  a  gaming-house,  at  which  persons 
were  defrauded  of  their  money.  The  8rd  count  stated  a  third 
libel,  contained  in  the  Satirist  of  the  6th  of  April,  which,  after 
making  similar  imputations,  stated  that  a  sporting  Earl,  who  had 
been  plundered  of  some  money  there,  went  with  some  friends,  and 
took  away  a  case  of  fraudulent  dice ;  and  it  then  went  on  to  state, 
that  "  the  keeper  of  the  den,  a  notorious  woman,  who  formerly 
kept  a  house  of  ill  fame  at  Pimlico,  and  subsequently  lived  in 
Panton  Square,  and  recently  in  Bolton  Bow,  being  discovered  by 
the  party,  they  removed  the  brick-dust  from  her  cheeks,  sub- 
stituting layers  of  black  lead,  in  order,  as  they  said,  that  she 
might,  in  colour  at  least,  be  a  correct  representation  of  her  foster- 
father,  his  Satanic  majesty."  The  declaration  also  stated  special 
damage,  but  of  this  no  evidence  was  given.  Pleas — Ist,  not  guilty; 
2nd,  as  to  so  much  of  the  declaration  as  related  to  the  plaintiff's 
opening  the  house  as  a  club-house,  and  carrying  on  the  business  as 
a  tavern  and  coffee-house  keeper — a  plea,  denying  that  the  plaintiff 
did  so ;  Srd,  as  to  the  allegation  that  persons  paid  annual  sums  for 
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Gut  the  privilege  of  using  the  house  as  a  club-house— a  plea,  denying 
Gregory.  *hat  they  had  done  so :  4th,  to  a  part  of  the  first  count — a  plea, 
stating  in  substance  that  the  plaintiff  and  a  person  named  Smart, 
and  a  woman  of  notorious  character,  named  Harrison,  kept  the 
[  •586  ]  house  called  the  "  Cocoa  Tree  ''  as  a  common  gaming-house ;  *5th, 
as  to  part  of  the  libel  in  the  second  count,  that  the  plaintiff  had 
knowingly  suffered  loaded  dice  to  be  used  in  the  house,  whereby 
persons  were  defrauded  by  the  plaintiff;  6th,  to  the  whole  of  the 
first  count,  that  the  plaintiff  kept  a  common  gaming-house ;  7th 
and  8th,  the  like  as  to  the  whole  of  the  second  and  third  counts. 
These  three  latter  pleas  were  in  the  usual  form  of  an  indictment 
for  keeping  a  common  gaming-house.  Eeplication  as  to  those 
pleas  which  concluded  to  the  country,  a  similiter,  and  as  to  the 
other  pleas,  de  injuria. 

It  was  opened  by  Thesiger  for  the  plaintiff,  that  the  plaintiff 
had  taken  the  house  known  as  the  ''Cocoa  Tree"  club-house,  in 
St.  James's  Street,  intending  to  open  it  as  a  club-house,  and  that 
several  gentlemen  had  become  subscribers  to  it;  and  that  soon 
after  the  publication  of  these  libels  the  plaintiff's  wife  had  become 
ill,  and  died. 

The  publication  of  the  libels  by  the  defendant  was  proved ;  and 
to  prove  the  introductory  allegations  of  the  declaration,  two  of  the 
plaintiff's  servants  were  called,  who  proved  that  the  house  had 
been  fitted-up  as  a  club-house;  and  one  of  them  proved  that  a 
book  was  kept  for  subscribers  to  insert  their  names,  in  which 
book  he  had  seen  Count  d'Orsay  and  Colonel  Bentinck  put  their 
signatures ;  but  there  was  no  evidence  of  any  subscription  having 
been  actually  paid. 

Thesiger,  for  the  plaintiff,  proposed  to  ask  one  of  the  witnesses 
as  to  the  state  of  health  of  the  plaintiff's  wife  just  after  these  libels 
were  published. 

Chadwicke  Jones,  for  the  defendant : 

I  submit  that  any  thing  that  has  occurred  to  Mrs.  Guy  cannot 
be  evidence  in  this  cause. 

Coleridge,  J. : 

How  is  it  relevant  to  any  of  these  issues  ?  The  plaintiff  could 
not  in  this  action  recover  damages  either  for  the  sufferings  of  his 
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wife,  or  for  the  *lo88  occasioned  by  her  death.    It  does  not  seem  to        gut 
me  to  be  relevant  to  the  inquiry.  Gregory. 

[  ••'587  ] 

Thesiger : 

I  submit  that  it  is  evidence,  as  showing  the  general  nature 
and  character  of  these  libels.  They  refer  in  direct  terms  to  the 
plaintiff's  wife;  and  we  may  therefore  be  allowed  to  give  general 
evidence  of  the  effect  the  libels  had  on  her. 

Coleridge,  J. : 

If  you  had  stated  her  illness  on  the  record,  you  could  not  have 
gone  into  evidence  of  it ;  and  I  think  you  cannot  do  so  the  more, 
as  you  have  not  stated  it. 

Thesiger : 

As  the  libels  assail  the  plaintiff's  wife,  may  I  show  that  she  is 
a  respectable  person  ? 

COLEBIDGE,  J. : 

I  think  that  she  must  be  taken  to  be  so. 
The  evidence  was  rejected. 

Chadwicke  Jones  objected  that  there  was  no  evidence  on  the 
third  issue,  that  any  one  had  paid  any  subscription. 

Coleridge,  J. : 

I  think  there  is  evidence  to  go  to  the  jury. 

Chadwicke  Jones,' lor  the  defendant,  addressed  the  jury  on  that 
point,  and  also  in  mitigation  of  damages. 

CoLERiDQE,  J.,  left  it  to  the  jury  to  say  whether,  on  the  evidence, 
they  were  satisfied  that  subscriptions  had  been  paid,  or  whether 
they  thought,  by  putting  their  names  in  the  book,  the  gentlemen 
who  had  been  mentioned  merely  meant  to  intimate  that  they  were 
willing  to  become  subscribers. 

Verdict  for  the  plaintiff  on  all  but  the  third  issue,  with 
lOOi.  damages ;  and  on  the  third  issue,  for  the 
defendant. 
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1840.  MACKENZIE  v.  COX. 

^^'  (9  Car.  &  P.  632—634.) 

[  ^^2  ]  If  j^^  place  a  dog  with  B.,  and  the  dog  be  received  by  B.,  to  be  kept  by 

him,  for  reward  to  be  paid  to  him  by  A.,  B.  is  not  answerable  for  the  loss 
of  the  dog  if  he  took  reasonable  care  of  it ;  but  if  the  dog  be  lost,  the  ntrnM 
lies  on  B.  to  acquit  himself  by  showing  that  he  was  not  in  fault  with  respect 
to  the  loss. 

Case.  The  declaration  stated,  that  the  plaintiJBf,  at  the  request  of 
the  defendant,  delivered  to  the  defendant  divers,  to  wit,  three  dogs 
of  the  plaintiff,  '*  to  he  hy  the  defendant  kept,  fed,  and  taken  care 
of,  for  reward  to  the  defendant  in  that  behalf ;  and  the  defendant 
then  had  and  received  the  said  dogs  for  the  purpose  aforesaid ;  yet 
the  defendant,  not  regarding  his  duty  on  that  behalf  whilst  he  bad 
the  dogs  for  the  purpose  aforesaid,  to  wit,  on,  &c.,  took  so  little  and 
such  bad  and  improper  care  of  the  said  dogs,  that  by  and  through 
the  negligence,  carelessness,  and  improper  conduct  of  the  defendant 
in  that  behalf,  one  of  the  said  dogs  became  and  was  wholly  lost  to 
the  plaintiff."  Pleas — first,  not  guilty,  and,  second,  that  the 
defendant  did  not  receive  the  dogs,  or  either  of  them,  to  be  taken 
care  of  for  reward. 

On  the  part  of  the  plaintiff,  it  appeared  that  three  dogs  of  the 
plaintiff  were  put  into  the  stables  of  the  defendant,  who  was  a 
livery- 8 table  keeper,  and  that  his  ostler  was  paid  money  to  buy  them 
food,  and  that  one  of  the  dogs  was  afterwards  lost ;  but  no  evidence 
was  given  on  the  part  of  the  plaintiff  as  to  how  the  loss  of  this  dog 
had  occurred. 
[  633  ]  On  the  part  of  the  defendant  it  was  proved,  that  before  the  dogs 

were  placed  in  the  defendant's  stable  the  plaintiff  said  to  the  defen- 
dant that  he  had  a  horse  and  three  dogs  which  he  wished  to  place 
with  him,  and  that  the  defendant  replied,  that  he  did  not  take  in 
dogs,  but  he  should  have  no  objection  to  the  dogs  being  with  the 
horse ;  and  that  on  the  plaintiff  asking  whether  the  dogs  would  be 
safe,  the  defendant  replied  that  he  had  never  lost  anything,  and 
referred  the  plaintiff  to  the  ostler.  With  respect  to  the  loss,  it  was 
proved  by  the  defendant's  ostler,  that  on  the  evening  of  the  night 
on  which  the  dog  was  lost,  he  locked  it  up  in  the  stable,  and  that 
he  missed  it  between  twelve  and  one  o'clock  on  that  nighty  the 
stable-door  having  been  opened  by  a  false  key ;  and  this  witness 
further  stated,  that  he  gave  immediate  information  of  the  loss. 

Shee,  Serjt.,  in  reply  : 
If  a  person  has  goods  left  with  him  without  reward,  be  is  only 
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bound  to  take  such  care  of  them  as  he  would  take  of  his  own ;  but  if    Mackenzie 
they  are  placed  with  him  for  hire,  he  must  prove  to  your  satisfaction         cox. 
that  he  took  every  care  of  them  which  a  person  reasonably  could  take. 

GuRNEY,  B.  (in  summing  up)  : 

In  this  case,  the  plaintiff  must  make  out  to  your  satisfaction  that 
this  dog  was  received  by  the  defendant  for  reward  to  be  paid  by  the 
plaintiff  to  the  defendant ;  and  if  that  be  made  out  to  your  satisfac- 
tion, the  next  question  is,  whether  the  defendant  has  been  negligent. 
With  respect  to  the  first  question,  evidence  was  given  on  the  part 
of  the  plaintiff,  that  the  dogs  were  placed  at  the  defendant's  stable ; 
but  no  evidence  was  given  on  the  part  of  the  plaintiff,  as  to  the 
manner  in  which  the  dog  was  lost,  the  onus  being  on  the  defendant 
to  acquit  himself,  by  showing  that  he  was  not  in  fault  with  respect 
to  the  loss  of  it.  The  defendant  has  adduced  *evidence  on  both  [  •eai  ] 
questions,  and  has  called  witnesses  to  show  that  the  dog  was  not 
received  for  reward,  and  that  the  stable  was  entered  by  a  false  key; 
and  even  if  a  person  does  take  goods  into  his  possession  for  reward, 
he  is  not  answerable  for  their  loss  if  he  takes  reasonable  care  of 
them ;  and  it  is  for  you  to  say,  whether,  locking  these  dogs  into  a 
stable,  was  not  taking  reasonable  care  of  them  ;  and  if  you  think  that 
it  was,  and  that  a  dog-stealer  came  in  the  night  and  stole  this  dog, 
then  the  defendant  is  not  answerable  for  the  loss.  You  will  consider 
on  the  whole  of  the  evidence  that  has  been  given  ;  first,  whether  the 
defendant  received  the  dogs  for  reward  to  be  paid  him ;  and  secondly, 
whether  this  dog  was  lost  by  the  negligence  of  the  defendant. 

Verdict  for  the  defendant  on  both  issues. 
Shee,  Serjt.,  and  jK.  Gumeyy  for  the  plaintiff. 
Piatt,  and  F.  V.  Lee,  for  the  defendant. 


DOE  D.  PITTMAN  v.  SUTTON  and  Others  (I).  if  V. 

^  '  Feb.  13. 


(9  Car.  &  P.  706—709.) 

A  covenant  "forthwith"  to  put  premises  into  complete  repair,  must 
receive  a  reasonable  construction  (2),  and  is  not  to  be  limited  to  any  specific 
time  ;  and  therefore  it  will  be  for  the  jury  to  say  upon  the  evidence,  whether 
the  defendant  has  done  what  he  reasonably  ought  in  the  performance  of  it. 

A  lessee  covenanted  to  insure,  and  the  premises  were  uninsui-ed  for  a 
week  :  Held,  in  an  ejectment  for  a  forfeiture  for  a  breach  of  this  covenant, 

(1)  Disi  in  Dot  v.  Ohidwin  (1845)  6      **  within  a  reasonable  time"  :  Roberta 
U.  I).  962,  14  L.  J.  Q.  B.  189.~A.  C.        v.  Brett  (1865)  11  H.  L.  C.  337.— F.  P. 

(2)  '*  Forthwith  "    held    to     mean 


[706] 
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Doe  d.  that  the  lessor  could  not  recover  if  he,  by  his  conduct,  had  led  the  lessee  to 

PiTTMAN  believe  that  the  premises  were  properly  insured  by  himself. 

f^     ^'  A  lease  (among  other  covenants)  contained  a  covenant  by  the  lessee  to 

'  insure,  with  a  proviso  that  if  he  did  not  do  so  the  lessor  might  insure  and 

distrain  on  the  lessee  for  the  premiums.     The  lease  contained  the  usual 

proviso  as  to  forfeiture.     Whether  the  lessee's  omitting  to  insure  would 

incur  a  forfeiture — QucKre .? 

Ejectment  to  recover  premises  in  the  parish  of  St.  Martin's-in- 
the-Fields. 

It  was  opened  by  F.  Robinson  for  the  plaintiff,  that  this  ejectment 
was  brought  by  the  lessor  of  the  plaintiff  as  landlord  of  the  hoase. 
No.  69,  Strand,  and  a  house  in  Theobald's  Court,  against  the 
defendant  Sutton,  by  reason  of  the  forfeiture  of  the  lease  by 
breaches  of  covenant  in  not  putting  the  premises  into  ''  complete 
and  substantial  repair,"  and  in  not  keeping  the  premises  insured; 
and  that  the  defendant  Sutton  had  been  in  possession  of  the 
premises  since  the  year  18B8,  although  the  lease  was  not  granted 
till  the  year  1840. 

The  lease  of  the  premises,  dated  the  18th  of  March,  1840,  was 
put  in  ;  it  was  between  the  lessor  of  the  plaintiff  of  the  one  part,  the 
defendant  Sutton  of  the  other  part,  and  by  it  the  property  was 
demised  by  the  former  to  the  latter  for  twenty-one  years  from  the 
24th  of  June,  1888.  This  lease  contained  a  covenant  that  the 
lessee  would  "  forthwith  "  put  the  premises  "  into  complete  and 
[  '707  ]  substantial  repair,"  and  keep  them  "  in  good  *and  substantial 
repair ; "  and  also  a  covenant  that  the  lessee  would  insure  them 
and  keep  them  insured  in  the  Westminster  Fire  Office,  or  in  some 
other  office  to  be  approved  by  the  lessor,  for  2,500Z.,  in  the  joint 
names  of  the  lessor  and  lessee  ;  and  that  if  the  lessee  made  default 
in  insuring,  the  lessor  might  do  so,  and  charge  the  lessee  with  the 
premiums,  and  recover  them  by  distress.  The  lease  also  contained 
the  usual  proviso  of  re-entry  for  breach  of  any  covenants  contained 
in  the  lease. 

With  respect  to  the  insurance,  it  was  proved,  that,  in  the  years 
1838  and  1839,  the  premises  had  been  insured  for  2,500Z.  in  the 
Westminster  Fire  Office,  in  the  name  of  the  lessor  of  the  plaintiff 
only,  and  that  the  policy  was  allowed  to  expire  on  the  7th  of 
October,  1839,  and  that  the  premises  remained  uninsured  till  the 
13th  of  October  following,  when  they  were  insured  by  the  lessor  of 
the  plaintiff  in  the  joint  names  of  himself  and  Sutton.  But  it  was 
also  proved,  that,  in  the  years  1838  and  1839,  the  premiums  of  the 
insurance  were  paid  after  the  policy  had  been  allowed  to  expire,  and 
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that  the  lessor  of  the  plaintiff  had  paid  10«.  4^.  additional  for  the       Doe  d. 
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new  policy  in  1840,  which  had  been  repaid  him  by  the  defendant  r. 

Sutton  ;  and  it  was  also  proved,  that  the  notices  of  the  premiums      s^ttok. 
becoming  due  had  been  always  sent  to  the  solicitors  of  the  lessor  of 
the  plaintiff,  and  there  was  no  evidence  that  they  had  ever  been 
transmitted  to  the  defendant. 

With  respect  to  the  repairs,  it  was  proved  by  Mr.  Mayhew,  the 
surveyor  of  the  Westminster  Fire  Ofl&ce,  that  the  premises  were  not 
in  repair,  as  one  of  the  chimneys  had  bulged  ;  a  drain  was  stopped; 
some  iron  stays  were  wanting  to  support  a  chimney  shaft ;  the  roof 
of  a  room  at  the  back  of  No.  69,  Strand,  was  out  of  repair ;  a 
dormer  door  was  defective ;  the  floor  of  one  of  the  rooms  in  No.  69, 
Strand,  was  shored  up;  two  ridge  tiles  were  broken,  and  some 
weather-boarding  required  repair ;  and  a  window  was  broken.  But 
this  witness  could  not  state  what  amount  of  repairs  was  needed. 

Thesiger,  for  the  defendant :  [  708  ] 

I  submit  that  the  non-insurance  cannot  work  a  forfeiture  of  this 
lease ;  because  it  is  expressly  provided,  that,  if  the  lessee  makes 
default  in  insuring,  the  lessor  is  to  do  it,  and  distrain  for  the 
premium. 

Lord  Dbnman,  Ch.  J. : 
I  shall  reserve  that  point  if  it  shall  become  necessary. 

On  the  part  of  the  defendant,  a  letter  from  the  solicitors  of  the 
lessor  of  the  plaintiff  to  the  defendant  Sutton  was  put  in,  dated  in 
the  year  1839,  in  which  they  stated,  that  the  lease  could  not  be 
granted  till  the  defendant  Sutton  had  shown  by  receipts  that  he 
had  expended  5001,  in  repair  on  the  premises  ;  and  a  surveyor  was 
called,  who  stated  that  as  much  as  5002.  had  been  expended  by  the 
defendant  Sutton  on  repairs,  and  that  the  bulging  of  the  chimney 
was  caused  by  an  under-tenant  keeping  granite  to  the  extent  of 
several  tons  weight  on  the  floor,  which  was  shored  up,  and  that  this 
did  not  arise  from  want  of  repair.  And  this  witness  also  stated, 
that  the  roof  of  the  room  was  sufficient  to  go  through  the  winter, 
and  that  he  had  advised  the  defendant  Sutton  to  delay  its  repair  till 
the  spring ;  and  that  he  saw  no  fault  in  the  drainage,  and  believed 
that  the  iron  stays  were  not  deficient. 

Lord  Denman,  Ch.  J.  (in  summing  up) : 

Upon  this  covenant  to  repair  having  a  reasonable  construction 
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uoB  d.  put  upon  it,  you  will  have  to  say  whether  or  not  the  defendant  has 
^,  ^  or  has  not  performed  it.  It  is  absurd  to  attempt  to  construe  this 
Sutton.  covenant  according  to  the  strictest  view  of  it,  because  it  is  impos- 
sible. The  word  is  "  forthwith,"  which  cannot  here  mean  either  a 
day  or  a  week ;  and  you  must  say,  on  such  reasonable  construction 
of  the  terms  of  the  covenant,  whether  the  defendant  Sutton  has 
really  done  what  he  reasonably  ought  in  the  performance  of  it. 
[  ^709  ]  With  respect  to  these  premises  being  uninsured  for  a  *week,  it 
appears  that  the  insurance  had  previously  been  in  the  name  of  the 
lessor  of  the  plaintiff,  and  the  notices  always  sent  to  his  solicitors, 
and,  as  far  as  we  know,  never  transmitted  to  the  defendant,  the 
policy  always  remaining  in  the  name  of  the  lessor  of  the  plaintiff 
only ;  you  will  therefore  consider,  whether  the  lessor  of  the  plaintiff 
by  his  conduct  led  the  defendant  Sutton  to  believe  that  the  premises 
were  insured  by  him ;  for,  if  the  lessor  by  his  conduct  led  the  lessee 
to  believe  that  the  premises  were  properly  insured,  he  cannot  come 
on  the  tenant  for  a  forfeiture  by  reason  of  their  not  being  insured. 

Verdict  for  the  defendant. 

C.  CressweU  and  F.  Robinson,  for  the  plaintiff. 

Thesiger,  N.  Clarke,  and  Fry,  for  the  defendant. 


1841.       DOE     D.    The    TEUSTEES    of    the    SCHOOLS     and 
[7^]  ALMSHOUSES   of    the    City  of  WORCESTER  r. 

ROWLANDS. 

(9  Car.  &  P.  734—740;  S.  C.  3  Jur.  177.) 

In  an  action  of  covenant  the  declaration  stated,  that  the  defendant  cove- 
nanted to  occupy  demised  premises  in  a  proper  manner,  and  to  keep  them 
in  repair.  Breaches — that  the  defendant  did  not  occupy  in  a  proper  manner, 
and  did  not  keep  the  premises  in  repair.  Plea — that  the  defendant  did 
occupy  in  a  proper  manner,  and  did  keep  the  premises  in  repair :  Held. 
that  on  these  issues  the  plaintiff  had  the  right  to  begin. 

In  an  action  of  covenant  for  non-repair  of  premises,  held  by  the  defendant 
under  a  lease  which  has  several  years  to  run,  the  proper  measure  of  damagps 
is  not  the  amount  that  would  be  required  to  put  the  premises  into  repair ; 
but  the  amount  to  which  the  reversion  is  injured  by  the  premises  being  out 
of  repair. 

A  tenant's  allowing  a  footpath  to  be  made  across  a  part  of  demised  premises, 
is  no  breach  of  a  covenant  to  occupy  the  pi-emises  in  a  proper  manner. 

Covenant.     The  declaration  stated  that  the  plaintiffs  had,  on  the 
14th  of  June,  1808,  demised  to  the  defendant  certain  premises. 
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consisting  of  a  warehouse,  a  stable  and  garden-ground,  situate  at 
the  Butts,  in  the  city  of  Worcester,  for  the  term  of  forty-one  years 
from  Lady  Day,  1806,  at  a  rent  of  122.  a  year;  and  that  the 
defendant,  in  and  by  the  said  lease,  covenanted  to  occupy  the  pre- 
mises in  a  proper  manner,  and  well  and  sufficiently  to  repair  and 
uphold  the  buildings  demised ;  and,  if  necessary,  to  rebuild  the 
warehouse,  and  also  to  keep  in  repair  the  pales  and  fences.  Breach 
— that  the  defendant  did  not  well  and  sufficiently  repair  and  uphold 
the  buildings,  and  keep  in  repair  the  pales  and  fences,  and  that  he 
did  not  occupy  the  demised  premises  in  a  proper  manner.  Pleas — 
that  the  defendant  did  well  and  sufficiently  repair  and  uphold  the 
building,  and  did  keep  in  repair  the  pales  and  fences,  and  also  that 
he  did  occupy  the  demised  premises  in  a  proper  manner. 

Talfourd,  Serjt.,  for  the  defendant,  claimed  the  right  to  begin. 

Ludlow,  Serjt.,  for  the  plaintiffs : 

I  submit  that  the  plaintiffs  must  begin,  by  showing  in  what 
respect  the  defendant  has  broken  his  covenant.  One  of  the  issues 
is,  whether  the  defendant  has  occupied  in  a  proper  manner.  If  the 
defendant  is  to  prove  good  occupation,  he  must  prove  all  that  he 
has  ever  done  from  the  beginning  of  his  lease ;  and  when  he  has 
proved  ninety-nine  things  done,  which  the  plaintiJBfs  care  nothing 
about,  the  defendant  then  comes  to  the  hundredth,  which  is  the 
real  matter  in  dispute  ;  and  on  the  covenant  to  repair,  the  defendant 
will  have  to  prove  all  that  he  has  done,  and  that  may  be  for  the 
most  part  what  we  do  not  complain  of. 

Coleridge,  J. : 

If  there  was  no  evidence  oJBfered  on  either  side,  which  party  would 
have  the  verdict  ? 

LtuUow,  Serjt.: 

I  apprehend  that  that  is  not  always  the  criterion,  but  that  the 
question  is,  who  is  the  substantial  actor. 

Talfourd,  Serjt, : 

That  way  of  putting  it  would  always  give  the  plaintiff  the  right 
to  begin,  as  the  plaintiff  is  always  the  actor  in  seeking  damages. 
The  decisions  are  not  all  of  them  easily  reconciled ;  but  at  the  last 
sittings  there  was  an  action  of  covenant  against  a  master  for  not 
properly  teaching  his  apprentice,  and  he  pleaded  that  he  did 
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DOE  d.  properly  teach  him ;  and  the  Lord  Chief  Justice  Tindal  held  that 
Trustees  there  was  no  issue  on  the  plaintiff.  My  brother  Channel  was  on 
Rowlands     ^^®  ^^®  ®^^®'  ^^^  "^^  brother  Bompas  on  the  other. 

Coleridge,  J. : 

There  was  a  case  at  Bristol,  where  the  question  was,  whether  a 
horse  was  sound  (i).  The  defendant  pleaded  that  he  was  Bound, 
and  I  allowed  him  to  begin  ;  but  I  think  I  was  wrong. 

[  736  ]  Talfourd,  Serjt. : 

Unsound  is  an  affirmative. 

Ludlow,  Serjt. : 
It  is  in  your  Lordship's  discretion ;  but  if  your  Lordship  decides 
against  me  I  can  have  no  new  trial  if  the  Court  should  think  I 
ought  to  have  begun. 

Coleridge,  J. : 

I  think  you  should,  if  I  decided  against  you,  and  the  Court  should 
think  that  I  was  wrong  in  not  letting  you  begin.  It  would  be  a 
disadvantage  to  you,  and  I  think  that  you  ought  to  have  an 
opportunity  of  having  the  point  reconsidered. 

Ludlow,  Serjt. : 
If  a  defendant  alleges  collateral  matter  in  answer  to  the  declara- 
tion, I  apprehend  that  the  defendant  begins ;  but  if  the  plea  is  a 
mere  denial  of  the  declaration,  whether  affirmative  or  negative,  the 
plaintiff  should  begin. 

Coleridge,  J. : 

The  rule  of  the  Judges,  referred  to  in  the  case  of  Carter  v. 
Jones  (2),  is  not  a  rule  of  general  application,  but  only  applies  to 
particular  actions,  of  which  this  is  not  one. 

Ludlo2c,  Serjt. : 
If,  in  an  action  of  trespass  a  right  of  way  is  set  up,  it  is  a  new 
case ;  but  these  pleas  are  really  no  more  than  a  denial  of  the 
plaintiff's  cause  of  action. 

[  737  ]       Coleridge,  J. : 

I  think  that  the  plaintiffs  should  begin. 

(I)  The    case    of    Fisher  v.   Joyce,      Thompson,  9  Car.  &  P.  p.  337. 

(2)  6  Car.  &  P.  p.  64. 


case    of    Jfisher  v. 
referred  to  in  the  case  of  Oshom  v, 
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Liullow,  Serjt.i  opened  his  case,  and  stated,  that  since  the 
granting  of  the  lease,  several  cottages  and  other  buildings  had  been 
erected  on  the  demised  premises,  in  addition  to  those  which  were 
there  at  the  time  of  the  granting  of  the  lease,  and  that  the  whole 
of  the  buildings  and  fences  were  out  of  repair.  He  also  stated  that 
the  gardens  had  been  converted  into  masons'  yards,  and  that  the 
defendant  had  allowed  footpaths  to  be  made  over  a  part  of  the 
demised  premises. 


DoEd. 
worcbsteb 
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To  prove  the  want  of  repair,  Mr.  Edward  Lucy  was  called.  He 
said :  ''  I  am  an  architect  and  builder ;  I  know  the  property  at  the 
Butts,  in  the  possession  of  the  defendant ;  on  the  25th  of  February 
last  I  surveyed  it ;  the  property  consists  of  a  large  warehouse,  and 
also  rooms  over  the  warehouse  which  are  let  out  for  dwellings ;  the 
outer  walls  of  the  warehouse  are  in  a  shattery  state ;  the  arches  of 
the  windows  are  tumbling  out,  and  it  is,  as  I  think,  in  a  dangerous 
state ;  there  are  four  small  tenements  ;  they  are  in  a  bad  state,  and 
want  renovating  ;  the  roofs  want  repairing ;  the  fence  in  front  is  in 
a  very  bad  state  ;  some  other  tenements  are  at  the  other  end ;  they 
are  also  out  of  repair ;  there  is  some  fence  that  has  been  attempted 
to  be  repaired  ;  I  have  known  the  place  for  forty  years ;  it  was  a 
garden  then ;  it  is  now  pigsties,  bowling-alleys,  cart-sheds,  and 
stone-masons'  yards ;  that  is  in  my  judgment  not  a  proper  occupa- 
tion of  garden  ground ;  it  is  a  deterioration  of  the  property ;  my 
estimate  of  the  repairs  is  157Z.  12«. ;  but  I  could  not  undertake  to 
put  the  premises  into  repair  for  that  money." 

In  his  cross-examination  he  said  :  ''  I  recollect  the  place  *in  1806  or 
1808 ;  part  of  it  was  then  garden  ground.  I  consider  the  property 
worth  less  now  than  it  was  then.  Four  of  the  tenements  have  been 
built  since  1808,  and  the  four  others  were  made  out  of  the  stable. 
I  don't  think  500Z.  has  been  laid  out  on  the  place  by  Mr.  Rowlands. 
My  estimate  includes  the  repairing  of  all  the  buildings  that  are 
there  now.  The  tenements  built  of  Broseley  brick,  which  are 
furthest  from  the  Severn,  were  built  since  the  lease  ;  the  repairing 
of  them  would  amount  to  80Z.  The  building  opposite  Broadfield 
was  also  built  since  the  lease  ;  the  repair  of  that  would  be  about  5Z. 
The  mason's  shop  we  put  a  sovereign  down  for.  I  put  down  a  sum 
of  691.  for  buildings  and  fences.  The  want  of  repair  arises  not 
from  any  sudden  cause  but  from  gradual  decay  and  neglect." 

On  the  part  of  the  plaintifif  it  was  proposed  to  show,  that  the 
defendant  allowed  foot-paths  to  be  made  over  the  property. 

R.R. — VOL.  LXII.  49 
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Doe  d.        Coleridge,  J. : 
Worcester 
TuusTEEs         How  do  you  make  this  a  breach  of  these  covenants  ? 

Rowlands. 

Ludlow,  Serjt. : 

I  put  it  as  occupying  the  land  in  an  improper  manner.  I  submit, 
that  if  a  person  rents  gardens,  it  is  a  breach  of  a  covenant  to  occupy 
in  a  proper  manner  if  he  make  pigsties  and  roads  there,  and  allow 
windows  to  be  opened. 

M^Mahon,  on  the  same  side : 

If  a  person  is  to  occupy  gardens  in  a  proper  manner,  it  must  be 
by  occupying  them  as  gardens. 

Coleridge,  J. : 

I  think  that  the  tenant's  allowing  foot-paths  across  the  property 
is  not  a  breach  of  this  covenant,  because  the  only  way  in  which  it 
could  be  so  is,  that  the  landlord  would  be  bound  by  what  the  tenant 
did,  which  he  certainly  would  not  be  (i). 

[  739  ]  Talfourd,  Serjt.,  for  the  defendant,  submitted  that  the  defendant 

was  not  liable  at  all  for  the  non-repair  of  any  building  erected  since 
the  granting  of  the  lease,  and  with  respect  to  the  original  buildings 
the  jury  ought  to  give  very  small  damages;  first,  because  the 
buildings  were  very  old,  and  secondly  because  the  lease  had  several 
years  to  run,  and  whatever  damages  the  jury  gave  in  this  action, 
the  plaintiffs  would  not  be  bound,  and  could  not  be  compelled,  to 
lay  them  out  in  repairs. 

Coleridge,  J.  (in  summing  up)  : 

In  this  case  there  is,  for  all  that  appears,  a  valid  subsisting  lease 
of  this  property,  which  contains  a  covenant  to  repair,  which  has 
been  to  some  extent  broken ;  and  for  that  breach  of  covenant  the 
plaintiffs  are  entitled  to  damages,  notwithstanding  that  the  lease 
is  in  existence  and  has  some  years  to  run.  If  a  lease  were  granted 
containing  such  a  covenant  as  the  present,  and  that  lease  had  100 
years  to  run,  and  the  covenant  was  broken  in  the  first  year,  the 
landlord  would  be  entitled  to  some  damages  for  that  breach  of 
covenant,  though  the  lease  would  not  expire  for  99  years  to  come ; 
but  in  estimating  the  damages  in  cases  where  the  lease  has  a  long 
time  to  run,  it  is  not  fair  to  take  the  amount  that  would  be  necessary 

(1)  See  the  case  of  Wood  v.  Veal,  24  E.  E.  454  (5  B.  &  Aid.  454). 
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to  put  the  premises  into  repair  as  the  measure  of  the  damages ;  for 
in  such  cases,  when  the  damages  are  awarded  to  the  landlord,  he 
is  not  bound  to  expend  them  in  repairs,  neither  can  he  do  so  with- 
out the  tenant's  permission  to  enter  on  the  premises.  The  true 
question  therefore  is — to  what  extent  is  the  reversion  injured  by 
the  non-repair  of  the  premises  ?  If  the  lease  had  ninety-nine  years 
to  run,  it  could  not  make  much  difference  in  the  value  of  the  rever- 
sion whether  the  premises  were  now  in  repair  or  not.  This  lease 
however  will  expire  in  about  six  years.  It  appears  also  that  this 
property  originally  consisted  of  a  warehouse,  a  stable,  and  gardens ; 
and  the  plaintiffs  say  that  the  erection  of  the  present  tenements 
was  wrongful ;  but  they  (waiving  that  for  the  *present)  have  sent 
surveyors  who  make  an  estimate  amounting  to  between  150Z.  and 
160Z.  The  defendant  says  "  I  may  have  done  wrong  by  putting  up 
these  tenements,  but  on  the  covenants  contained  in  this  lease  I  am 
only  bound  well  and  sufficiently  to  repair  and  uphold,  and,  if  need 
be,  to  rebuild  the  warehouse  and  stable,  and  to  keep  the  hedges, 
pales,  and  other  fences  in  tenan table  repair;"  and  I  think  that 
under  this  covenant  the  defendant  is  only  bound  to  keep  in  repair 
the  buildings  which  were  on  the  premises  at  the  time  of  the  granting 
of  the  lease,  and  to  rebuild  them  if  necessary,  and  to  keep  up  the 
fences ;  and  that  in  estimating  the  damages  you  ought  not  to  take 
into  consideration  the  new  cottages  that  have  been  built  since  the 
granting  of  the  lease.  The  surveyors  have  mentioned  a  sum  of 
80/.  for  the  repair  of  the  Broseley-brick  cottages,  and  also  sums 
of  51.  and  11.,  for  repairing  some  other  buildings,  all  of  which  must 
be  deducted  if  these  buildings  were  not  in  existence  at  the  time 
of  the  granting  of  the  lease.  The  learned  Serjeant  (Talfourd)  has 
said  that  you  must  make  a  further  deduction  on  account  of  the  age 
of  the  building ;  but  I  do  not  go  that  length ;  for  as  the  tenant  is 
not  only  to  repair  but  to  rebuild  if  necessary,  the  plaintiffs  are 
entitled  to  have  such  parts  of  the  premises,  as  this  covenant  relates 
to,  kept  always  in  good  repair.  The  question  therefore  that  you 
have  to  determine  is — how  much  the  reversion  is  injured  by  the 
breach  of  this  covenant,  the  covenant  being  limited  to  the  original 
buildings  and  to  the  fences. 

Verdict  for  the  plaintiffs.     Damages  40Z. 
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Ludlow,  Serjt.,  Curwood  and  M'Mahon,  for  the  plaintiffs. 


Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the  defendant. 
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1841^.        BANNISTER  and  Another  v.  BANNISTER  and  OxHERa 

[,743  ]  (9  Car.  &  V.  743—746.) 

The  custom  is  that  when  butty  colliew  leave  off  working  a  coal  mine, 
without  giving  notice,  they  are  not  entitled  to  be  paid  for  gate  roading.  air 
heading,  or  coals  undergone ;  but  if  they  leave  after  having  given  notice*. 
they  are  entitled  to  be  paid  for  these  things  by  the  owner  of  the  mine ;  and 
if  the  mine  be  not  worked,  they  are  not  bound  to  wait  till  the  working  is 
recommenced,  and  to  be  then  paid  by  the  succeeding  butty  collier. 

Assumpsit  for  work  and  labour.  Plea — non  assumpserunt,  by 
all  the  defendants  except  George  Bannister,  and  as  to  him  judgment 
by  default. 

It  was  opened  by  Ludloiv,  Serjt.,  for  the  plaintiff,  that  this 
action  was  brought  by  the  plaintiffs,  who  were  butty  colliers, 
against  the  defendants,  as  owners  of  the  Tividale  Colliery,  for  the 
sum  of  149/.  17«.  for  125  yards  of  gate  roading,  182  yards  of  air 
heading,  and  about  42  tons  of  coals  undergone.  He  admitted,  that 
the  plaintiffs  had  been  paid  for  all  the  coal  raised ;  but  he  sub- 
mitted that  the  custom  was,  that,  when  butty  colliers  left  working 
at  a  mine,  after  giving  fourteen  days'  notice,  they  were  entitled  to 
be  paid  for  gate  roading,  air  heading,  and  coals  undergone. 

On  the  part  of  the  plaintiff  it  was  proved  that  the  quantities  of 
gate  roading,  air  heading,  and  coals  undergone  were  as  before 
stated,  and  that  the  prices  charged,  which  were  according  to  a 
valuation  made  by  Mr.  Yardley,  a  mine  surveyor,  were  fair  and 
reasonable ;  and  it  was  proved  by  Mr.  John  Jones  that  he  was 
present  when  Mr.  Aston,  one  of  the  plaintiffs,  gave  a  written  notice 
to  Mr.  Charles  Bannister,  the  managing  clerk  at  the  mine,  that  the 
plaintiffs  intended  to  discontinue  the  working  there. 

Several  witnesses  were  called,  who  stated  that  the  custom  was, 
that  when  butty  colliers  left  without  giving  notice  they  were  not 
[  *744  ]  entitled  to  be  paid  for  either  gate  ^reading  or  air  heading,  or  coals 
undergone ;  but  that  if  they  left  after  notice,  they  were  entitled  to 
be  paid  for  that  species  of  work  by  the  owner  of  the  mine,  or  by 
the  succeeding  butty  collier.  A  letter  from  Mr.  Hickman  Bond,  one 
of  the  defendants,  was  also  given  in  evidence.     It  was  as  follows : 

*'  Sir, — If  you  will  meet  here  to-morrow  morning  at  nine  o'clock, 
and  bring  or  send  the  tools,  &c.,  you  took  from  here,  by  that  time 
you  can  receive  the  amount  of  your  valuation. 

"  I  am,  Sir,  yours,  &c 
"  Mr.  H.  Bannister,  Tividale,  "  G.  H.  Bond/' 

Tuesday,  Sept.  10,  1839." 
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It  was  opened  by  Talfourd,  Serjt.,  for  the  defendants,  that  he  Bannister 
should  call  Mr.  Charles  Bannister  to  prove  that  he  had  never  banmsteb. 
received  any  notice ;  and  he  should  also  call  several  witnesses  to 
show,  that,  by  the  custonl,  the  owner  of  the  mine  was  never  called 
on  to  pay  for  gate  reading  and  air  heading,  and  that  if  the  butty 
collier  left  without  notice,  he  was  not  entitled  to  be  paid  for  the 
work  by  any  one ;  and  that  if  he  left  after  notice  he  had  no  claim 
on  the  mine  owner,  but  was  entitled  to  receive  the  amount  due  for 
this  work  from  the  succeeding  butty  collier. 

For  the  defendants,  Mr.  Charles  Bannister  was  called,  and  he 
stated  that  he  had  never  received  any  notice  from  Mr.  Aston ;  and 
with  respect  to  the  custom  several  witnesses  were  called,  who  stated 
that  the  custom  was,  that  if  the  working  of  the  mine  was  stopped, 
the  butty  collier  was  not  paid  for  work  of  this  kind  till  the  working 
of  the  mine  was  recommenced  by  another  butty  collier,  no  matter 
at  what  distance  of  time,  but  the  witnesses  could  give  only  a  few 
instances  within  the  last  two  or  three  years  ;  and  one  of  them  (Mr. 
Alton),  who  was  a  ground  bailiff,  and  whose  father  and  grandfather 
had  been  so  before  him,  was  aware  of  only  two  instances  within 
his  own  knowledge  *where  this  had  occurred;  and  he  stated  that,  [  •745  ] 
in  one  of  those,  a  part  of  the  butty  collier's  claim  had  been  liquidated 
by  the  mine  owner. 

• 
Ludlow,  Serjt.,  in  reply,  observed  that  the  custom  contended 
for  by  the  defendants  came  to  this  :  A  butty  collier  might  do  this 
work  in  the  year  1841,  and  because  the  mine  owner  did  not  choose 
to  have  his  mine  worked  till  the  year  1941,  the  butty  collier's 
representatives  were  to  wait  till  that  time  to  be  paid. 

GuRNEY,  B.  (in  summing  up) : 

This  is  an  action  brought  by  the  plaintiffs,  who  were  butty 
colliers,  against  the  defendants,  as  mine  owners,  for  gate  roadings, 
air  headings,  and  coals  undergone.  The  plaintiffs  have  rested 
their  claim  on  a  custom  that,  where  butty  colliers  leave  after 
notice,  they  shall  be  paid  for  these  things  by  the  mine  owner  or 
the  succeeding  butty  collier.  The  defendants  allege  that  this  is 
not  the  custom,  and  that  the  custom  is,  that  the  mine  owner  is  in 
no  case  liable  to  pay  for  work  of  this  sort,  but  that  the  butty 
collier's  claim  is  only  against  the  new  butty  collier ;  and  that  if 
the  mine  be  not  worked,  the  person  who  has  done  this  work  would 
have  to  go  unpaid  for  any  number  of  years.     To  show  that  this  is 
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Bannister 

V. 

Bannistbb. 


[  '746  ] 


the  custom,  you  would,  I  think,  require  the  evidence  to  be  strong 
and  complete ;  but  even  the  witness  (Mr.  Alton),  whose  father  and 
grandfather  were  ground  bailififs  before  him,  can  find  only  two 
instances,  and  those  within  these  three  years.  The  plaintiffs  say 
that  nothing  is  to  be  paid  if  the  parties  leave  without  notice,  and 
that  is  a  reasonable  custom.  Then  you  will  have  to  consider 
whether  there  was  notice  given  in  this  case ;  and  upon  this  point 
I  am  sorry  to  say  that  the  evidence  is  completely  contradictory, 
and  you  must  decide  between  the  two  witnesses ;  and  it  is  for  you 
to  say  whether  the  note  from  Mr.  Bond,  which  has  been  put  in, 
does  not  show  in  what  way  the  *matter  really  stood,  as  in  that 
note  Mr.  Bond  recognised  the  valuation. 

Verdict  foi'  the  plaintiffs.     Damages  149/.  17»- 
LvdloWy  Serjt.,  and  F,  F.  Lee,  for  the  plaintiffs. 
Talfonrd,  Serjt.,  and  R.  V.  Richards ,  for  the  defendants. 


1837. 
March  23. 

LancaMer. 

•[28] 


DOE  D.   BAMFORD   v.   BARTON. 

(2  Moody  &  Robinson,  28—29.) 

The  declarations  of  an  illegitimate  member  of  a  family  respecting  his 
illegitimate  brothers  are  not  admissible  as  reputation. 

This  was  an  ejectment  to  recover  certain  lands  formerly  belonging 
to  one  Alexander  Kershaw.  That  person  died  seised  in  1788,  leaving 
several  illegitimate  sons,  but  no  lawful  issue ;  and  by  his  will  he 
devised  the  property  to  his  illegitimate  sons  for  life,  with  remainder 
in  tail  to  their  children,  the  remainder  to  his  own  right  heirs-  The 
devisees  for  life  being  stated  to  be  now  dead,  without  leaving  issue, 
the  lessor  of  the  plaintiff  claimed  as  heir-at-law  of  the  testator. 

In  order  to  prove  that  J.  S.,  one  of  the  illegitimate  sons  of 
Alexander  Kershaw,  was  dead  without  issue,  the  counsel  for  the 
plaintiff  called  a  witness,  who  stated  that  he  was  a  son-in-law  of 
(X.),  another  of  A.  Kershaw's  illegitimate  sons,  (now  dead)  and  that 
he  had  heard  his  father-in-law  (X.)  say  that  his  natural  brother 
J.  S.  had  died  many  years  ago  without  issue. 

Patteson,  J.  expressed  an  opinion  that  this  was  not  admissible 
evidence  under  the  head  of  reputation. 


Atcherley,  Serjt.,   for   the  plaintiff,  said  there   was  no   case 
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excluding  the  declarations  of  a  person  de  facto  member  of  the  family 
on  the  ground  that  he  was  not  legitimate,  and  the  principle  on 
which  such  *declarations  were  received  in  evidence  (viz.  the  intimate 
knowledge  which  the  declarant  must  be  supposed  to  have  of  the 
state  of  the  family)  applied  as  strongly  to  an  illegitimate  as  to  a 
legitimate  member  of  it,  if  it  were  shown,  as  here  it  was  shown, 
that  he  was  adopted  into  the  family,  and  virtually  formed  part 
thereof. 

Pattbson,  J. : 

The  Courts  have  not  latterly  been  disposed  to  enlarge  the  excep- 
tion in  favour  of  declarations  of  this  kind.  The  person  whose 
declarations  are  now  tendered  in  evidence  was  not,  in  point  of  law, 
a  member  of  the  family  of  his  reputed  father ;  and  it  would  be 
opening  a  new  and  a  wide  door  to  such  evidence  if  it  were  to  be 
received  .merely  because  the  party  was  living  in  habits  of  intimacy 
amongst  those  who  were  members  of  the  family.  I  think  therefore 
I  cannot  receive  the  evidence. 

The  evidence  was  accordingly  rejected. 

Verdict  for  the  defendant  (l). 

Atcherley,  Serjt.,  Wightinan,  and  Martm  for  the  plaintiff. 

Creaswell,   J.   Addi807iy   Cowling,  and  J.   Henderson  for   the 
defendant. 


DOKd. 

Bah  FORD 

V. 

Barton. 
[♦29] 


THORNTON   v.   STEPHEN. 

(2  Moody  &  Robinson,  45—46.) 

In  an  action  for  a  libel  contained  in  a  newspaper,  the  defendant  has  a 
nght  to  have  read,  as  part  of  the  plaintiif's  case,  another  part  of  the  same 
newspaper  referred  to  in  the  libel  complained  of. 

This  was  an  action  for  a  libel  contained  in  the  leading  article  of 
a  newspaper  called  the  Christian  Advocate. 

One  paragraph  of  the  libel,  set  out  in  the  declaration,  referred  to 
a  report  (contained  in  another  column  of  the  same  newspaper)  of  an 
inquiry  which  had  been  instituted  by  the  leading  members  of  a 
Society  of  Methodists  into  the  conduct  of  a  Mr.  BuUard,  at  which 
inquiry  the  plaintiff  took  part  against  him. 

The  libel  alleged  various  defamatory  matters  against  the  plaintiff, 


1837. 
Jurie  13. 

Westminster, 

[45] 


(1)  See  Johnson  v.  Lawmi,  27  B.  R.  do8  (2  Bing.  86). 
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Thornton     provoked  (as  the  writer  said)  by  the  part  which  the  plaintiff  had 
Stephen,     taken  against  Mr.  Bullard. 

[  46  ]  R.  V.  Richards,  for  the  defendant,  insisted  that  he  was  entitled 

to  have  the  report  of  the  inquiry  read  as  part  of  the  plaintiff's  case. 

Sir  F.  Pollock  admitted  that  the  defendant  was  entitled  to  have 
the  report  brought  under  the  consideration  of  the  jury,  inasmuch 
as  it  was  referred  to  in  the  libel  complained  of,  but  he  contended 
that  the  defendant  could  only  do  so  by  making  it  part  of  his  own 
evidence. 

LoBD  Denman,  Gh.  J. : 

The  same  point,  I  think,  arose  in  Rex  v.  Lambert  and  Perry  (i). 
It  does  not  indeed  distinctly  appear  in  the  report  whether  the 
remainder  of  the  publication  was  there  read  as  the  defendant's 
case  or  as  part  of  the  plaintiff's;  but  I  think  the  import  of  it  is, 
that  it  should  be  considered  part  of  the  plaintiff's  case. 

The  report  was  accordingly  read  as  part  of  the  plaintiff's  case. 

Verdict  for  plaintiff ,     Damages  40«. 

Sir  F.  Pollock  and  Matthews  for  plaintiff.  , 

R.  V.  Richards  for  defendant. 


1837. 
June  21. 

We^ftminster, 
[47] 


DOE  D.   CAETEE   v.   JAMES. 

(2  Moody  &  Robinson,  47—49.) 

A  witness  is  not  bound  to  produce,  in  obedience  to  a  6nbp€tu*ty  a  will 
which  he  holds  as  attorney  for  a  devisee  claiming  under  it ;  although  it  be 
suggested  that  it  is  a  wOl  of  personalty,  as  well  as  of  realty,  and  ought 
therefore  to  be  deposited  in  the  Ecclesiastical  Court. 

Ejectment  by  the  heir-at-law  of  Daniel  Sjrmonds,  who  was  heir- 
at-law  of  John  Symonds. 

The  defendant  claimed  as  devisee  of  John  Symonds,  but  admitted 
the  pedigree  of  the  lessor  of  the  plaintiff,  and  called  a  witness  to 
produce  the  will  of  Daniel  Symonds,  for  the  purpose  of  showing 
that  (after  bequeathing  his  personal  property  in  manner  therein 
mentioned)  he  devised  all  liis  real  estate  to  a  stranger  (Thomas 
Minshull).      The  witness  stated  himself  to  be  the  attorney   of 

(1)  11  R.  R.  748  (2  Camp.  398). 
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MinshuU;   that  he  held  the  will  in  question  as  the  attorney  of        DoBd. 

Gahtbr 

MinBhull,  and  that  he  therefore  declined  to  produce  it.  r. 

JA.MBS. 

Kelly  and  B.  Andrews,  for  the  defendant,  submitted  that  the 
witness  was  bound  to  produce  the  will.  It  is  a  will  of  personalty 
as  well  as  realty,  and  *should  therefore,  in  strictness,  have  been  [  ••*8  ] 
deposited  in  the  Prerogative  Office.  The  person  withholding  the 
will  from  that  place  of  deposit,  where  the  public  may  have  access 
to  it,  is  a  wrong-doer,  and  cannot  take  advantage  of  his  own  wrong 
by  thus  refusing  to  produce  a  document  which  the  law  has  provided 
shall  be  6pen  to  the  public.  If  there  be  any  doubt  whether  the  will 
be  or  be  not  a  will  of  personalty  as  well  as  realty,  the  learned  Judge 
may  himself  inspect  it  for  the  purpose  of  ascertaining  that  fact :  a 
course  which  is  often  taken  in  questions  arising  under  the  stamp 
laws.  Besides,  at  present  the  will  is  only  known  as  the  will  of  one 
Daniel  Symonds :  whether  Thomas  MinshuU  be  the  devisee  under 
it,  non  constat  until  the  document  be  produced. 

Sir  J.  Campbell,  A.-G. : 

It  was  admitted  in  the  opening  that  MinshuU  claimed  as  devisee 
under  Symonds's  will,  which  is  therefore  one  of  his  muniments  of 
title,  and  the  attorney  acts  correctly  in  withholding  it.  As  to  the 
supposed  obligation  on  the  devisee  of  lodging  the  will  at  Doctors' 
Commons,  the  will  is  here  in  question  only  as  a  will  which  need  not 
be  so  lodged,  viz.  as  a  will  of  realty. 

Lord  Denman,  Ch.  J.  : 

Mr.  MinshuU  has  this  will  as  a  devisee  under  it ;  and  that  being 
so,  I  do  not  think  I  can  call  on  his  attorney  to  produce  it.  It  is 
suggested  that  it  is  a  will  of  personalty,  and  that  I  may  refer  to  it 
to  ascertain  whether  the  fact  be  so :  but  I  do  not  think  that  a  Judge 
has  any  more  "^privilege  to  examine  the  document  than  any  one  [  *i\i  ] 
else.     I  cannot  call  on  the  witness  to  produce  it. 

Verdict  for  defendant. 
Sir  John  Campbell,  A.-G.  and  Fry  for  the  prosecution. 
Kelly,  B.  Andreivs  and  Roberts,  for  the  defendant. 
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1837.  DAT  V.  BEEAM. 

July  17. 
(2  Moody  &  Robinson,  54—56.) 

en^«f.  ^  porter  who  in  the  course  of  his  business  delivers  parcels  containing 

I  ^^  J  libellous  handbills,  is  not  liable  in  an  action  for  libel,  if  he  be  shown  to  be 

ignorant  of  the  contents  of  the  parcels. 

Case  for  a  libel.     Plea,  Not  guilty. 

The  libel  complained  of  \¥a8  a  printed  handbill,  containing  impu- 
[  *55  ]  tations  on  the  plaintiff  clearly  *libellouB.  The  plaintiff  lived  at 
Marlborough ;  the  defendant  was  the  porter  of  the  coach-office  at 
that  place,  and  it  was  his  business  to  carry  out  and  deliver  the 
parcels  that  came  by  the  different  coaches  to  the  office.  For  the 
plaintiff  it  was  shown  that  the  defendant  had  delivered  on  the  same 
day  paper  parcels,  tied  up,  and  containing  a  large  quantity  of  the 
handbills  in  question,  to  two  or  three  inhabitants  of  the  place,  to 
whom  the  parcels  were  directed.  No  carriage  was  marked  or 
charged,  nor  any  thing  charged  for  porterage.  Nothing  was 
shown  to  prove  that  the  defendant  was  aware  of  the  contents  of 
the  parcels. 

Bere  submitted  that  no  case  was  made  out  to  go  to  the  jury. 

Patteson,  J.  ruled  that  there  was  enough  to  call  upon  the 
defendant  to  show  how  he  became  possessed  of  the  parcels. 

Witnesses  were  then  called  for  the  defendant,  who  proved  that 
the  parcels  in  question  were  some  of  five,  which  came  by  ihe 
London  coach,  inclosed  in  a  large  parcel  directed  to  the  defendant, 
each  of  the  inclosed  parcels  being  directed  to  some  inhabitant  of 
the  place.  The  defendant  was  not  charged  with  any  carriage  for 
the  parcel,  because  it  was  usual  to  bring  things  gratis  for  the 
servants  of  the  coach  proprietors ;  and  he  was  directed  by  a  pro- 
prietor who  happened  to  be  in  the  office  when  the  parcel  arrived, 
to  deliver  the  inclosed  parcels  to  the  persons  to  whom  they  were 
directed. 

[  66  ]  Patteson,  J.,  in  summing  up,  left  it  to  the  jury  to  say  whether 

the  defendant  delivered  the  parcels  in  the  course  of  his  business 
without  any  knowledge  of  their  contents ;  if  so,  to  find  for  him, 
observing,  that  prima  Jade  he  was  answerable,  inasmuch  as  he  had 
in   fact  delivered  and  put  into  publication  the  libel  complained 
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of,  and  was  therefore  called  upon  to  show  his  ignorance  of  the         day 
contents.  bream. 

Verdict  for  the  defendant. 

Erie  and  Barstoiv  for  the  plaintiff. 

Bere  for  the  defendant. 


DOE   D.   HARVEY   v.   FRANCIS. 

(2  Moody  &  Eobinson,  57 — 58.) 

Where  the  only  evideuoe  of  a  tenancy  is  payment  of  rent,  the  person 
paying  is  in  all  cases  at  liberty  to  explain  the  payment,  and  to  show  on 
whose  behalf  it  was  received. 

This  was  an  ejectment  brought  for  a  stamping  mill. 

The  lessor  of  the  plaintiff  proved  payment  of  rent  to  him  by  the 
defendant,  and  the  delivery  of  a  notice  to  quit  signed  by  the  lessor 
of  the  plaintiff. 

Erie  proposed  to  put  in  evidence  an  answer  in  Chancery 
of  the  lessor  of  the  plaintiff,  in  which  he  had  sworn  that  he  had  no 
legal  interest  in  the  mill,  but  had  acted  as  agent  for  third  parties, 
namely,  of  the  adventurers  in  a  mine,  of  which  the  lessor  of  the 
plaintiff  was  one. 

Crowder  objected,  that  the  tenant  was  estopped  from  disputing 
the  title  of  a  person  to  whom  he  had  paid  rent. 

Patteson,  J.  overruled  the  objection,  and  held,  that  where 
a  tenancy  was  attempted  to  be  established  by  mere  evidence  of 
payment  of  rent,  without  any  proof  of  an  actual  demise,  or  of  the 
tenant's  having  been  let  into  possession  by  the  person  to  whom 
the  payment  was  made,  evidence  is  always  admissible  on  the  part 
of  the  tenant  to  explain  the  payment  of  rent,  and  to  show  on  whose 
behalf  such  rent  was  received. 


1837. 
Avg.  1. 

Launcofton, 
[57] 


[58] 


Erie  was  accordingly  allowed  to  give  evidence,  to  show  the 
real  interest  of  the  lessor  of  the  plaintiff ;  but  upon  such  evidence 
being  given,  it  appeared  to  the  learned  Judge,  that  in  point  of  fact 
the  defendant  had  taken  the  mills  of  the  lessor  of  the  plaintiff  as 
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DoEd. 
Habvey 

Fbancis. 
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his  tenant:  and  thereupon  a  verdict  was  directed  for  the  lessor 
of  the  plaintiff,  subject  to  a  bill  of  exceptions  upon  other  points. 

Crowder  and  M.  Smith  for  the  plaintiff. 

Erie  and  Jardine  for  the  defendant. 


1837. 
Auff,  9. 

Bridgwater. 

[60] 


[*61] 


FITZ  V.   EABBITS. 

(2  Moody  &  Eobinson,  60—61.) 

In  oi-der  to  let  in  secondary  evidence  of  a  document,  it  is  not  nec^r>sary 
that  the  search  for  that  document  should  have  been  recent*  or  made  for  the 
purpose  of  the  cause.  A  search  amongst  the  proper  papers  three  years  before 
the  trial  of  the  cause  was  held  sufficient. 

Assumpsit  for  use  and  occupation. 

Plea,  Non  assuvipsiU 

The  defence  to  this  action  was,  that  the  premises  had  been  taken 
by  the  defendant's  father,  and  not  by  the  defendant.  In  fact  they 
had  been  occupied  from  1831  by  a  gamekeeper,  put  into  them  by 
the  defendant,  and  his  servant,  as  it  was  alleged  on  the  part  of 
the  plaintiff. 

In  order  to  prove  the  tei*ms  of  the  original  taking,  the  defendant 
called  his  brother,  who  stated,  that  he  had  seen  a  paper  in  the 
handwriting  of  the  plaintiff  directed  to  his  father,  containing  his 
proposals  for  the  taking.  The  father  died  in  1883,  and  after  his 
death,  and  nearly  three  years  before  the  commencement  of  the 
present  action,  the  witness  and  the  defendant,  who  was  one  of  his 
father's  executors,  had  searched  for  the  paper  amongst  the  papers 
of  the  father  in  his  house,  and  could  not  find  *it.  Subsequently 
to  this,  the  defendant  had  removed  some  of  the  papers  from  the 
house,  and  no  further  search  had  been  made.  It  did  not  appear 
for  what  purpose  the  search  had  been  made.  The  witness  said  he 
believed  the  paper  had  been  destroyed. 

It  was  objected  for  the  plaintiff,  that  secondary  evidence  was 
inadmissible ;  that  a  search  ought  to  have  been  made  for  the 
purpose  of  the  action,  both  in  the  house  of  the  father,  where  the 
widow  and  one  of  the  executors  were  living,  and  also  amongst  the 
papers  removed. 

Patteson,  J. : 

It  would  certainly  have  been  more  satisfactory  if  a  recent  search 
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had  been  made ;  but  I  mast  take  it  that  the  search  amongst  the 
papers  shortly  after  the  father's  death  was  sufficient,  and  would 
have  been  enough  to  let  in  secondary  evidence  at  that  time ;  and 
though  I  do  not  recollect  any  instance  in  which  a  search  made  for 
other  purposes  than  letting  in  secondary  evidence,  and  so  long 
ago  as  three  years,  has  been  considered  enough,  yet  I  think 
I  ought  not,  under  the  circumstances,  to  reject  the  secondary 
evidence. 

The  witness  was  allowed  to  state  the  contents  of  the  paper, 
and  a  verdict  for  the  plaintiff  was  afterwards  taken  upon  terms 
agreed  on. 

Croivder  and  Moody  for  the  plaintiff. 

Erie  and  Butt  for  the  defendant. 


781 


FiTZ 

Rabbits. 


ROBERTSON   r.    WTLDE. 

(2  Moody  &  Robinson,  101—102.) 

In  an  action  for  libel  against  the  publisher  of  a  magazine,  evidence  of  the 
writer's  personal  malice  against  the  plaintiff  is  inadmissible. 

Case  for  a  libel.     Plea,  Not  guilty. 

The  defendant  was  a  bookseller,  and  the  publisher  of  a  periodical 
called  the  "Railway  Magazine,"  in  which  the  libel  complained 
of  was  pubhshed.  It  appeared  on  the  back  of  the  magazine  that 
it  was  edited  by  one  Herapath,  and  it  was  alleged  by  *the  plaintiff 
that  that  person  was  the  writer  of  the  article  in  question. 

Wilde,  Serjt.  for  the  plaintiff,  proposed  to  give  evidence  of 
personal  malice  on  the  part  of  Herapath  against  the  plaintiff,  who 
was  the  Secretary  to  the  Eastern  Counties  Railway  Company. 
The  libel  professed  to  comment  on  some  transactions  of  the 
Company,  in  whose  service  Herapath  had  formerly  been. 

Erie  objected  that  the  evidence  was  inadmissible ;  saying  that 
the  defendant,  the  bookseller,  was  only  liable  for  the  actual 
damages  resulting  from  the  libel,  and  could  not  be  charged  with 
vindictive  damages  on  account  of  the  malice  of  the  supposed  writer. 
If  the  plaintiff  had  chosen,  he  might  have  obtained  the  name 
of  the  writer,  and  sued  him  ;  in  which  case  he  would  have  been 
made  answerable  for  his  own  malice. 


1838. 
Feb.  24. 

Ouildhall. 
[101] 


[  •102  J 
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Robertson 
Wyldk. 


Wildey  Serjt.  contra  : 
The  action  is  in  fact  the  action  of  Herapath :  the  defendant  himself 
publishes  the  libel,  stating  in  the  very  front  of  it  that  Herapath 
was  the  author  :  he  has  thereby  identified  himself  with  Herapath. 

TiNDAL,  Gh.  J.,  ruled  that  the  evidence  was  inadmissible. 

Verdict  for  the  plaintiff.     40s.  damages, 

Wilde,  Serjt.,  Sir  W.  FoUett,  and  Channell  for  the  plaintiff. 

Erie  and  Ogle  for  the  defendant. 


1838. 
March  2. 

WitUon. 
[119] 


[120] 


FOWLEE   V.   DOWDNEY. 

(2  Moody  &  Kobinson,  119—121.) 

An  action  will  lie  for  saying  of  the  plaintiff  **  he  ia  a  returned  conTict,'* 
though  the  words  import  that  the  punishment  has  been  suffered. 

Slander,  for  saying  of  the  plaintiff  '*  He  is  a  returned  conviei;.'* 
The  declaration  averred,  as  special  damage,  the  loss  of  a  customer 

to  whom  the  words  were  spoken,  the  plaintiff  being  a  tradesman. 

The  proof  of  the  special  damage  failed ;  and  thereupon, 

Erlcy  for  the  defendant,  contended  that  the  words  were  not 
actionable  in  themselves,  inasmuch  as  they  imputed  no  present 
liability  to  punishment :  for,  conceding  that  an  offence,  for  which 
transportation  was  the  punishment,  was  imputed,  the  words  imply 
that  the  party  had  already  suffered  that  punishment. 

Lord  Denman,  Ch.  J. : 

My  opinion  is,  that  these  words  are  actionable,  because  they 
impute  to  the  plaintiff  that  he  has  been  guilty  of  some  offence  for 
which  parties  are  liable  to  be  transported  :  that  is,  I  think,  the 
plain  meaning  of  the  words,  as  set  out  in  the  declaration ;  they 
import,  to  be  sure,  that  the  punishment  has  been  suffered — but 
still  the  obloquy  remains. 

Verdict  for  the  plaintiff .     Damages  1«.  (i). 

Crowder  and  Saunders  for  the  plaintiff. 


Erie  for  the  defendant. 

(1)  The  test  here  applied  to  ascer- 
tain whether  the  words  were  action- 
able seems  to  be,  whether  they  impute 


a  species  of  misconduct  which,  in 
general,  subjects  a  person  to  criminal 
prosecution  in  the  common  law  OointB. 
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MAYOR,   &c.   OF   BEVERLEY  v.  CRAVEN. 

(2  Moody  &  Robinson,  140—141.) 

When  an  ancient  document,  purporting  to  be  an  exemplification,  is  pro- 
duced from  the  proper  place  of  deposit,  but  has  not,  at  the  time  of  its 
production,  the  Oi'eat  Seal  affixed,  it  is  still  to  be  presumed  that  it  is  an 
exemplification,  and  may  be  read  in  evidence  as  such. 

Debt  for  tolls. 

In  order  to  show  that  a  part  of  the  river  Hull,  at  which  a  vessel 
of  the  defendant  had  landed,  was  within  certain  limits,  within 
which  the  corporation  had  a  right  to  take  toll,  the  plaintiffs 
tendered  in  evidence  a  parchment,  purporting  to  be  an  exemplifica- 
tion of  a  commission,  issued  by  the  Crown  in  the  reign  of  Queen 
Elizabeth,  to  certain  persons  therein  named,  directing  them  to 


1838. 
July  17. 

York, 
[140] 


(Com.  Dig.  Action  on  the  Case  for 
Defamation,  D.  d.)  And  the  principle 
of  that  test  is,  not  that  the  imputation 
of  such  a  species  of  misconduct  places 
the  person  slandered  in  a  situation  of 
actual  danger,  but  that  an  aggravated 
degree  of  obloquy  is  supposed  to  attach 
to  such  misconduct  as  the  law  visits 
with  punishment.  Accordingly,  we 
find  that  in  ancient  times  an  action 
for  slander  was  holden  to  be  main- 
tainable for  words  imputing  that  the 
plaintiff  had  committed  a  criminal 
offence ;  and  no  objection  was  raised 
on  the  ground  that  the  speaker  went 
on  (as  in  the  principal  case,)  to  allege 
that  the  plaintiff  had  already  suffered 
the  punishment  inflicted  by  law  on 
such  offenders.  (See  Gainford  v.  Tuhe^ 
Cro.  Jac.  536.)  The  same  point  was 
raised  in  Boston  v.  Tatnm,  Cro.  Jac. 
622.  The  words  spoken  were  that  the 
plaintiff  **  was  a  thief,  and  had  stolen 
the  defendant's  gold."  After Notgiiilty 
pleaded,  and  a  verdict  for  the  plaintiff, 
it  was  moved  for  the  defendant,  in 
arrest  of  judgment,  that  as  no  time 
was  alleged  when  the  theft  was  com- 
mitted, it  might  be  it  was  in  former 
times,  since  which  divers  general 
pardons  had  been,  so  as  there  cannot 
any  loss  happen  to  him,  '*^(the  plain- 
tiff). The  Court  overruled  the  objec- 
tion, saying  **  it  was  a  great  slander  to  be 
once  a  thief,  for,  although  a  pardon  may 
discharge  him  of  the  punishment,  yet 
the  scandal  of  the  offence  remains;  for 


*  Pctna  potest   redimi,   culpa  perennis 
tHt:  " 

There  is  one  instance,  frequently 
occurring  in  the  old  books,  from  which, 
perhaps,  a  different  inference  might, 
at  first  sight,  be  drawn.  It  is  laid 
down  that  words  are  actionable  which 
subject  a  party  to  punishment  by  the 
custom  of  the  place.  As,  in  London, 
to  say  of  a  woman  living  in  that  city, 
that  she  is  a  common  harlot,  is  action- 
able (that  is,  in  the  City  Court,  1  Doug. 
380,  n.  96)  by  reason  of  the  custom, 
supposed  to  exist  there,  of  carting 
women  of  that  character  (Com.  Dig. 
Action  on  the  Case  for  Defamation, 
D.  10).  It  may  be  said  that  the 
immorality  is  the  same,  and  justly 
exposed  to  the  same  measure  of  ob- 
loquy, whether  the  woman  be  living 
in  London  or  in  Westminster;  and 
that  it  is  the  liability  to  punishment, 
therefore,  in  the  one  case,  and  not  in 
the  other,  which  makes  the  difference. 
But,  after  all,  this  instance  will  not  be 
found  repugnant  to  the  principle  before 
pointed  out  as  the  true  one.  In  London, 
where  such  misconduct  is  visited  with 
punishment,  the  imputation  of  it  is  sup- 
posed to  be  more  odious  and  degrading 
than  elsewhere :  words  conveying  that 
imputation  are,  therefore,  if  spoken  in 
London,  actionable;  if  spoken  else- 
where, not.  (Whmler  v.  Wtlch^  1  Lev. 
116.)  [The  custom  referred  to  has,  of 
course,  long  since  become  obsolete. 
See  Od^rs  on  Libel,  3rd  ed.  91.] 
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[B.B. 


Hayob  of 
Bevbbley 

V, 

Cbayen. 


[141] 


enquire  into  the  boundaries  of  the  borough  of  Beverley,  and  of  the 
proceedings  taken  in  pursuance  of  that  commission  :  there  was 
a  slip  of  parchment  at  the  foot,  corresponding  in  size  and  form 
with  those  on  which  the  Great  Seal  is  usually  affixed ;  but  the  seal 
was  in  this  instance  wanting :  and  whether  there  ever  had  been 
one  affixed,  it  was  impossible,  from  the  present  appearance  of  the 
parchment,  to  say.  It  was  shown  that  the  document  came  from 
the  corporation  chest. 

For  the  defendant  it  was  objected,  that  the  seal  being  wanting, 
the  document  tendered  could  not  be  treated  as  an  exemplification, 
but  only  as  a  copy ;  and,  therefore,  could  only  be  received  after 
the  usual  evidence  of  its  accuracy  as  a  copy. 

No  proof  was  given  that  a  search  had  been  made  after  the 
supposed  original. 

Alderson,  B.  : 

The  document  purports,  by  its  contents,  and  on  the  face  of  it,  to 
be  an  exemplification ;  and  as  it  comes  from  the  proper  place 
of  deposit  for  instruments  of  that  kind,  I  think  it  must  be  presumed 
that  it  was  a  complete  exemplification,  and  that  the  seal  has  been 
accidentally  removed. 

The  document  was  accordingly  read  for  the  plaintiffs. 

Verdict  for  defendant, 

Alexander,  Dundas,  and  HUdyard  for  the  plaintiffs. 

Cressudl  and  Tomlinson,  for  the  defendant. 


1838. 
July  13. 

Wnichestter. 
[  151  J 


[  •152  ] 


DAY   V.  PORTER  and   Others. 

(2  Moody  &  Robinson,  151—152.) 

In  trespass,  a  recovery  of  damages  against  a  co-trespasser  not  sued  is  not 
admissible  in  mitigation  of  damages  under  the  plea  of  Not  guilty. 

Trespass,  for  breaking  and  entering  a  dwelling  house,  and 
pulling  down  a  wall. 

Plea,  Not  guilty. 

The  trespass  having  been  proved  against  the  defendants,  Craurder, 
for  the  defendants,  in  his  address  to  the  jury,  proposed  to  prove, 
that  the  plaintiff  had  already  brought  an  action  against  the  landlord 
(under  whose  orders  the  defendants  acted,  *and  who  was  not  joined 
in  the  present  action),  and  recovered  damages  for  the  same  trespass 
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Bompas,  Serjt.  objected,  that  the  evidence  was  inadmissible,         dat 
inasmuch  as  the  matter  proposed  was  a  bar  to  the  action,  and      portbb. 
ought  to  have  been  pleaded  as  such. 

Crowd^r,  contra : 

At  all  events  it  is  evidence  in  mitigation  of  damages  :  Knight  v. 
Legh  (i),  Mm'ris  v.  Robinson  (2).  The  case  may  be  likened  to  a 
case  of  payment  not  pleaded.  • 

Parkb,  B.  : 

That  is  an  exception,  and  depends  on  peculiar  circumstance£(< 
In  trespass  the  rule  is  general,  that  what  may  be  pleaded  to  the 
whole  or  any  part  of  the  action  cannot  be  given  in  evidence  under 
the  general  issue.  A  recovery  against  one  so  trespassing  is  a 
satisfaction  against  all  for  the  same  trespass. 

The  evidence  was  rejected. 

Verdict  for  plaintiff]  !*• 

Bompas,  Serjt.  and  Butt,  for  the  plaintiff. 
Crowder  and  Raidinson,  for  the  defendants. 


COATES  V.  STEPHENS  (3). 

(2  Moody  &  Eobinson,  157— 159.)  1*38. 

A  cough,  at  the  time  of  the  sale  of  a  horse  warranted  sound,  is  an  unsound-  

ness  and  breach  of  the  warranty,  though  it  be  afterwards  cured  without  any        BrUtol, 
permanent  injury  to  the  horse.  [  157  ] 

Assumpsit  on  the  warranty  of  a  horse. 

Pleas,  Non  assumpsit ;  and,  2ndly,  That  the  horse  was  sound  at 
the  time  of  the  sale. 

The  sale  and  warranty  were  clearly  proved.  The  sale  took  place 
on  the  20th  July,  1837,  and  evidence  was  offered  to  show,  that  the 
horse,  immediately  on  being  taken  home,  was  found  to  have  a 
cough,  and  was  submitted  to  medical  treatment;  the  cough  got 
worse,  and  on  the  7th  August  the  horse  was  examined  by  a 
veterinary  surgeon,  who  pronounced  him  to  be  unsound,  from 
diseased  bronchial  tube  and  chronic  inflammation,  cough  being  an 
incident  of  the  disease  ;  and  also  that  the  horse  was  lame  from  an 
enlargement  of  hock,  amounting  to  bone  spavin. 

(1)  29  R.  R.  645  (4  Bing.  589).  (3)  Holyday    v.   Morgan    (1858)   28 

(2)  27  R.  R.  322  (3  B.  &  C.  196).  L.  J.  U.  B.  9. 
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Coaxes  For  the  defendant  evidence  was  offered,  that  the  horse  was 

STEPUEN8.    not  afSicted  either  with  cough  or  spavin  at  the  time  of  the  sale ; 

that  the  horse  was  sound  at  the  time  of  the  trial,  and  free  from  both 

cough  and  spavin;  and  it  was  contended,  that  the  cough  either 

commenced  after  the  sale,  or,  at  all  events,  was  so  slight  at  the  time 

[  *158  ]  as  not  to  ^amount  to  unsoundness,  and  to  be  capable  of  being  cured, 
which,  in  fact,  it  had  been. 

Pabks,  B.,  in  summing  up,  said : 

I  have  always  considered,  that  a  man  who  buys  a  horse  war- 
ranted sound,  must  be  taken  as  buying  for  immediate  use,  and  has 
a  right  to  expect  one  capable  of  that  use,  and  of  being  immediately 
put  to  an}'  fair  work  the  owner  chooses.  The  rule  as  to  unsound- 
ness is,  that  if  at  the  time  of  the  sale  the  horse  has  any  disease, 
which  either  actually  does  diminish  the  natural  usefulness  of  the 
animal,  so  as  to  make  him  less  capable  of  work  of  any  description ; 
or  which,  in  its  ordinary  progress,  will  diminish  the  natural  useful- 
ness of  the  animal;  or  if  the  horse  has,  either  from  disease  or 
accident,  undergone  any  alteration  of  structure,  that  either  actually 
does  at  the  time,  or  in  its  ordinary  effects  will,  diminish  the  natural 
usefulness  of  the  horse,  such  a  horse  is  unsound.  If  the  cough 
actually  existed  at  the  time  of  the  sale,  as  a  disease,  so  as  actually 
to  diminish  the  natural  usefulness  of  the  horse  at  that  time,  and  to 
make  him  then  less  capable  of  immediate  work,  he  was  then 
unsound  :  or  if  you  think  the  cough,  which,  in  fact,  did  afterwards 
diminish  the  usefulness  of  the  horse,  existed  at  all  at  the  time  of 
the  sale,  you  will  find  for  the  plaintiff.  I  am  not  now  delivering 
an  opinion  formed  on  the  moment  on  a  new  subject ;  it  is  the  result 
of  a  full  previous  consideration ;  but  as  I  find  I  differ  from  the  law 
as  laid  down  by  a  learned  Judge  in  a  case  which  has  been  handed 
up  to  me  (i),  I  will  thank  you,  if  you  find  for  the  plaintiff,  to  tell 
me  on  which  ground  you  so  find. 

Verdict  for  the  ptaintif,  generally  (2). 
[  169  ]  Crowder  and  Butt,  for  the  plaintiff. 

Bompae,  Serjt.  and  Stone,  for  the  defendant. 

(1)  BoUlen  v.  Brogden^  2  Moo.  &  Bob.  existing  at  the  time  of  a  sale,  be  or  be 
113 ;  overruled  in  KiddeU  v.  Bumardf  not  an  unsoundness ;  or  whc^er  that 
60  E.  E.  867  (9  M.  &  W.  670).— A.  0.  question  should  depend  on  the  sab»- 

(2)  There  are  decisions  somewhat  quent  event  of  the  malady  being  cuxed 
conflicting    as   to   whether  a  cough,  or  not.    (See  EiUm  v.  Brogdcu^  4  Gamp. 
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RUSH   V.   PEACOCK   and  Another.  i^ 

(2  Moody  &  Hobinson,  162 — 107.)  [  162  ] 

A  document  deposited  in  a  coui-t  of  equity,  by  a  party  to  a  suit  there,  and 
scheduled  in  his  answer,  but  which  remains  with  an  officer  of  that  Court, 
after  an  order  to  deliver  it  to  the  party,  is  sufficiently  in  the  control  and 
power  of  the  party  to  let  in  secondary  evidence  after  notice  to  produce, 
and  non -production  thereof  by  the  party. 

In  an  action  by  a  special  administrator,  under  st.  38  Geo.  III.  c.  87,  the 
declarations  of  the  executor  named  in  the  will,  made  by  him  whilst  he  was 
the  acting  executor,  are  not  admissible  against  the  plaintiff. 

Covenant  on  a  policy  of  insurance,  bearing  date  the  20th  April, 
1880,  and  entered  into  between  the  said  Helen  Frances  Pbcsbe 
Abercromby,  of  the  one  part,  and  the  two  defendants  (directors  of 
the  *Eagle  Insurance  Company),  of  the  other  part,  for  the  sum  of  [  •i63  ] 
8,000/.  payable  to  the  executors,  &c.  of  the  said  H.  F.  P.  Abercromby, 
in  the  event  of  her  dying  within  the  space  of  two  years  then  next. 
The  declaration  averred  that  the  said  H.  F.  P.  Abercromby  made 
her  will,  appointing  one  Thomas  Griffiths  Wainewright  her  executor, 
and  died  within  the  two  years ;  the  declaration  also  averred,  that 
probate  was,  on  the  21st  May,  1831,  granted  to  the  executor 
Wainewright,  and  that  he  residing  out  of  the  jurisdiction  of  his 
Majesty's  Courts  of  Law  and  Equity,  special  administration  was 

281 ;  Liddiird  v.  Kain,  27  R.  R.  582  mean  an  alteration  of  the  structure  or 

(9  Moore,  356) ;    IShilltto  v.   Claridge,  usefulness  given  by  nature  to  the  par- 

2  Chitty,  425 ;    Garment  v.  JJarrs,  2  ticular  animal,  then  a  horae  born  blind, 

Eap.  673;  Uoldcn  v.  iSrvijdeH,  2  Moo.  or  with  an   enlargement    necessarily 

&  iiob.  113  ;  J  outs  V.  Cowley^  4  B.  &  C  producing    lameness,    must    be    con- 

448.)  sidered  sound.     (See,  however,  Joliff 

A  similar  definition  to  that  laid  down  v.   Hendtlly  27   B.  it.  737  (Ky.  &  M. 

in  the  principal  case  is  found  in  a  work  136).)    On  the  other  hand,  if  the  struc- 

of  great  merit,  and  of  extensive  cir-  ture  meant,  be  that  natural  to  horses 

culation   in  the  sporting  world,  and  in  general,  then  the  class  of  cases  open 

amongst  the  cla^  of  persons  exorcising  to  litigation  would  be  that  of  horses 

the  veterinary  art,  namely,  the  Treatise  so  badly  shaped  as  to  approach  def or- 

on  the  Horse,  published  by  the  Society  mity.     (See  Dickinson  v.    Folktt,   42 

for  the  Diffusion  of  Useful  Knowledge,  K.  K.  801  (1  Moo.  &  Rob.  299).)    As  it 

p.  961.     It  would  seem  nearly  impos-  may  now  be  considered  as  settled  law, 

sible  to  attach  any  idea  to  the  term  that  the    broach    of    a    warranty   of 

''cough*'  not  ranging  imder  the  term  soundness,  does  not  entitle  the  pur- 

**  disease,*'  and  equally  dilhciilt  to  make  chaser  to  return  the  horse,  but  only  to 

disease  consist  with  soundness  in  any  recover  the  difference  of  value  of  the 

animal.     In  regard,  however,  to  un-  horse  with,  or  without  the  particular 

soundness,  resulting  from,  or  consist-  unsoundness,  the  question  of  temporary 

ing  in,  an  alteration  in  the  natural  maladies,    producing    no    permanent 

structure  of  the  animal,  there  is  an  deterioration   of   the   animal,   would, 

ambiguity  in  the  terms  '*  natural "  and  generally  speaking,  only  involve  tho 

**  alteration  of   structure."      If  they  right  to  damages  merely  nominal. 

60—2 
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Rush        granted  to  the  plaintiff  on  26th  Nov.  1886,  according  to  the  form  of 
Peacock,     the  statute  38  Geo.  III.  c.  87  ;  and  that  the  plaintiff,  before  the  com- 
mencement of  this  suit,  was,  by  an  order  of  the  Court  of  Chancery, 
made  in  a  suit  there  between  Wheatley  and  Burdett,  appointed  to 
collect  and  get  in  the  outstanding  personal  estate  of  the  deceased. 

There  were  several  pleas  averring  that  the  policy  was  obtained 
by  means  of  a  fraudulent  conspiracy,  entered  into  between  the 
deceased  and  Wainewright  for  the  purpose  of  defrauding  the  defen- 
dants and  various  insurance  companies,  by  pretending  that  the 
insurances  were  effected  by  the  deceased  for  her  own  benefit,  and  on 
[  *16^  ]  her  own  account,  whereas  *they  were  in  truth  entered  into  for  the 
benefit  and  on  the  account  of  Wainewright ;  also,  that'the  policy  was 
void  by  reason  of  the  concealment  of  material  facts  by  the  assured  ; 
also,  that  it  was  made  by  the  orders  and  for  the  use  and  benefit  of 
Wainewright,  who  had  not  any  interest  in  the  life  insured,  and  that 
it  was  consequently  null  and  void  under  the  statute  14  Geo.  lU.  c.  48. 

A  notice  had  been  served  on  the  plaintiff's  attorney,  Mr.  Frampton, 
to  produce  a  certain  other  policy  of  insurance  effected  on  the  same 
life  about  the  same  time,  and  (as  was  alleged)  under  similar  circum- 
stances. 

The  plaintiff  not  producing  the  policy,  the  defendants  tendered 
secondary  evidence  of  it ;  and  in  order  to  show  that  the  best  evidence 
was  under  the  control  of  the  plaintiff,  a  witness  was  called,  who 
said  that  the  policy  in  question  had  been  produced  by  Mr.  Frampton, 
as  the  attorney  of  the  then  plaintiff,  in  a  former  action,  brought  by 
Wainewright,  the  executor  named  in  the  will  of  H.  F.  P.  Abercromby, 
against  the  Imperial  Insurance  Company  (i).  On  cross-examina- 
tion, the  witness  said  he  had  last  seen  the  policy,  a  fortnight  ago, 
in  the  Master's  office  in  the  equity  side  of  the  Court  of  Exchequer, 
where  it  had  been  deposited  as  one  of  the  documents  produced  by 
the  present  plaintiff  in  a  suit  for  discovery  brought  against  him 
there  by  the  present  defendants,  and  (as  usual)  was  scheduled  in 
his  answer. 
[  165  ]  The  defendants  then  called  Mr.  Bowyer,  the  clerk  in  Court  of 

Bush  in  the  Equity  Court,  who  said  he  had  the  policy  with  him  in 
Court,  but  declined  producing  it.  He  admitted  that  an  order  had 
been  made  by   the  Lord  Chief  Baron   directing  the  policy   in 

(1)  See  a  report  of  this  case,  WaiiU'  rule  for  a  new  trial,  which  was  refoBed, 

wriyht  V.  Bland,  1  Moo.  &  Eob.  481  46  R.  R.  262  (1  M.  &  W.  32;  5  L.  J. 

(at  Nisi  Prius).     The  case  wont  to  the  (N.  S.)  Ex.  147).— A.  0. 
Court  of  Exchequer  on  motion  for  a 
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question,  amongst  others,  to  be  delivered  up  to  Mr.  Frampton,  the        Rush 
attorney  for  the  defendant  in  the  equity  suit,  at  the  expiration  of  a      pbacock. 
fortn'Vht  from  the  date  of  the  order,  which  fortnight  had  elapsed 
some  days  before  the  present  trial. 

Erie  and  Cresswell  objected  that  the  defendants  were  not  in  a 
condition  to  give  secondary  evidence  of  the  contents  of  the  policy. 
It  was  clear  that  the  document  was  in  the  custody  of  the  law  in  the 
equity  side  of  the  Court  of  Exchequer.  It  was  brought  there  by 
the  present  plaintiff,  as  part  of  his  answer  to  a  bill  filed  against 
him,  and  in  obedience  to  the  authority  of  the  Court ;  and  if  the 
defendants  now  wanted  to  have  the  document  produced  in  Court, 
they  could  only  do  so  by  producing  it  as  part  of  the  answer,  and 
were  bound  to  read  the  answer  too. 

Sir  F.  Pollock,  contra,  insisted  that,  as  it  was  clear,  on  the 
evidence  of  Mr.  Bowyer,  that  the  plaintiff  might,  before  the  trial, 
have  obtained  actual  possession  of  the  policy,  it  must  be  deemed 
under  his  control.  If  so,  and  he  does  not  choose  to  produce  it,  the 
defendants  are  entitled  to  give  secondary  evidence. 

Lord  Denman,  Gh.  J. : 

That  certainly  is  my  opinion.  The  equity  Court  has,  for  all 
practical  *purposes,  restored  these  documents  to  the  attorney  for  [  •lee  ] 
the  plaintiff.  He  might  have  produced  them  if  he  chose;  by 
declining  to  do  so,  he  opens  the  door  to  secondary  evidence.  I 
cannot,  indeed,  compel  the  plaintiff's  attorney  to  produce  the 
policy,  though  it  is  now  brought  into  Court  by  Mr.  Bowyer,  as  his 
agent;  but  by  declining  to  produce  it,  he  opens  the  door  to 
secondary  evidence  of  the  contents. 

Secondary  evidence  was  accordingly  given. 

The  defendants  tendered  evidence  of  declarations  made  by 
Wainewright,  whilst  he  was  executor,  and  before  the  proceedings 
had  taken  place  for  having  the  present  plaintiff  appointed  special 
administrator  under  the  statute.  The  witness,  to  prove  the 
declarations,  had  gone  to  Calais  for  the  purpose  of  taking  Waine- 
Wright's  answer  to  a  bill  for  a  discovery  filed  against  him  in  the 
suit  before  adverted  to,  of  Wainewright  v.  Bland ;  and  the  declara- 
tions were  said  to  have  been  made  by  Wainewright  on  the  occasion 
of  his  swearing  to  the  answer. 
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Rush  Erie  objected  to  the  evidence : 

Peacock.         The  declarations  are  those  of  a  stranger  to  the  suit;  and  the 
present  plaintiff  claims  under  a  title  quite  independent  of  him. 

The  Attcyrney-General,  contra  : 

All  the  acts  of  the  executor,  between  the  death  of  the  testator 
and  the  time  when  he  ceased  to  be  executor,  are  admissible  in 
evidence  against  the  plaintiff :  the  titles  of  the  two  individuals  link 
in  together,  and  they  may  be  treated  as  one  executor.  If  Waine- 
[  ♦167  ]  Wright  had  died,  and  an  administrator  de  bonis  non  *had  been 
appointed,  would  not  Wainewright's  declarations  have  been  evidence 
against  the  administrator  de  honis  non  ?  Again,  supposing  Waine- 
Wright  had  released  a  debt,  whilst  he  continued  to  represent  the 
deceased,  would  not  that  release  be  available  as  against  a  party 
stepping,  as  the  plaintiff  here  does,  into  Wainewright's  place  ?  It 
appears  that  a  bill  for  a  discovery  has  been  filed  against  Waine- 
Wright,  as  representing  the  deceased,  and  that  he  has  put  in  an 
answer  to  that  bill ;  would  not  that  answer  be  evidence  against  all 
others  who  subsequently  represent  her  ?  And  if  the  answer  would 
be  evidence,  why  not  the  declaration  ?  for  the  addition  of  the  oath 
cannot  affect  the  admissibility,  though  it  may  affect  the  weight  of 
the  evidence. 

Lord  Denman,  Oh.  J. : 

The  acts  of  the  original  executor,  done  by  him  in  that  capacity, 
may  be  admissible  in  evidence  against  the  plaintiff  who  has 
succeeded,  durante  ahsentid,  to  the  of&ce  of  executor.  But  I  do  not 
think  the  mere  declarations  of  the  executor  stand  on  the  same 
footing.  I  am  not  aware  that  the  point  has  ever  arisen,  but  I 
think  I  ought  not  to  receive  the  evidence* 

The  evidence  was  accordingly  rejected. 

Verdict  for  the  defendants  on  all  the  pleas. 

[  168  ]  Erie,  Cressivell,  and  J,  Henderson,  for  the  plaintiff. 

The  Attorney-General,  Sir  F.  Pollock,  Thesiger,  and  Robinson, 
for  the  defendants. 
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BRIGGS   V.  ,AYNSWORTH.  m». 

Dee  4 
(2  Moody  &  Robinson,  168—170.)  __!.  * 

The  plaintiff  in  an  action  on  the  case  gave,  as  confirmatory  evidence  of  '^^^mif^ter. 
the  defendant's  having  committed  the  tort  proved  at  Layton,  proof  that  he  [  ^^^  ] 
was  seen  near  the  spot  at  the  time  in  question,  and  the  defendant  called 
witnesses,  who  swore  that  the  defendant  was  at  Richmond  at  that  time. 
The  plaintiff  was  allowed  to  give  in  reply  additional  evidence  of  the  defen- 
dant's being  at  Layton,  such  evidence  being  a  direct  contradiction  of  the 
new  fact  of  the  defendant's  being  at  Richmond. 

Case  for  negligent  driving  of  defendant's  carriage  against  a 
carriage  of  the  plaintiff. 

Plea,  Not  guilty. 

The  plaintiff  gave  evidence  that  his  carriage  was  run  against  at 
Layton,  in  Essex,  by  another  carriage,  which  the  witnesses 
described  as  being  driven  by  the  defendant ;  and  he  called  witnesses 
to  show  that,  about  the  time  in  question,  the  defendant  was  seen  in 
the  neighbourhood  of  the  spot  where  the  collision  occurred. 

The  defendant  called  witnesses  to  prove  that,  at  the  time  in 
question,  he  was  not  at  Layton,  but  at  Richmond,  in  Surrey ;  and 
during  the  progress  of  the  plaintiff's  case,  the  plaintiff's  witnesses 
were  cross-examined  as  to  their  being  certain  of  the  identity  of  the 
defendant  with  the  driver  of  the  carriage. 

The  defendant  having  closed  his  case,  Piatt,  for  the  plaintiff, 
proposed  to  call  further  witnesses  to  disprove  the  defence,  by  show- 
ing that  the  defendant  was  not  at  Bichmond,  but  at  Layton,  at  the 
time  in  question :  whereupon 

Butt,  for  the  defendant,  objected  that  it  was  not  competent  to  [  i69  ] 
the  plaintiff  to  take  the  course  proposed :  the  plaintiff's  attention 
had,  by  the  form  of  the  cross-examination  of  his  witnesses,  been 
directed  to  the  importance  of  showing  that  the  defendant  was  at, 
or  in  the  neighbourhood  of,  Layton.  He  had  shaped  his  case 
accordingly ;  and  having  examined  some  witnesses  to  prove  that 
the  defendant  was  at  Layton  on  the  day,  he  should  have  exhausted 
that  line  of  evidence,  and  not  have  reserved  part  of  it  to  bring 
forward  in  reply. 

Lord  Denman,  Ch.  J.  said  : 

It  would,  perhaps,  have  been  more  correct  had  the  plaintiff  in  the 
first  instance  called  the  witnesses  now  tendered  ;  but  he  did  not  think 
that  he  could,  even  at  this  period  of  the  cause,  exclude  evidence  from 
the  jury  which  certainly  went  to  contradict  the  defendant's  alibu 
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BRIG08  The    witnesses    were   accordingly  called,   and  swore   that  the 

atnsworth.   defendant  was  not  at  Eichmond,  for  that  they  saw  him  at  Layton 
at  the  very  time  he  was  said  to  have  been  at  the  former  place. 

Verdict  for  the  defendnnt, 
[  170  ]  Piatt  and  James,  for  the  plaintiff. 

Kelly  and  Butt,  for  the  defendant. 


1839.  CEOWDER  V.   SELF   and  Another. 

Feb,  7. 
(2  Moody  &  Robinson,  190—191.) 

es  nil     er.  j^  ^^^  1^^  ^^  excessive  distress,  though  the  warrant  of  distress  be  for 

C190   1 
^    J  a  greater  sum  than  is  really  due,  the  plaintiff  is  not  entitled  to  a  verdict, 

unless  the  goods  seized  are  excessive  in  regard  to  the  sum  really  due. 

Case  for  an  excessive  distress.  The  only  charge  in  the  declara- 
tion was,  that  the  defendants  had  seized  more  goods  than  were 
sufficient  to  satisfy  the  amount  of  rent  due  by  the  plaintiff.  It 
appeared  that  the  warrant  of  distress  contained  a  demand  for  6/. 
rent  in  arrear,  and  some  odd  shillings  for  expenses,  the  sum  really 
due  being  only  41. ;  and  that  the  landlord  had  been  led  into  a 
mistake  as  to  the  amount,  by  supposing  that  a  sum  of  2/.,  which 
had  been  paid  by  the  plaintiff,  had  been  paid  on  account  of  an 
accruing  demand  for  rent,  and  not  for  rent  already  due.  A  receipt 
had  been  given  to  the  plaintiff  showing  this  fact ;  but  the  receipt 
was  not  produced  until  the  fifth  day  after  the  broker's  man  had 
been  in  possession.  When  this  receipt  was  shown  to  the  landlord, 
he  immediately  withdrew  the  distress,  stating  that  he  had  been 
mistaken  in  the  manner  above  alluded  to. 

After  the  case  for  the  plaintiff  had  concluded, 

Byles  for  the  defendant  contended  that  an  action  in  this  form 
could  not  be  supported,  unless  some  real  damage  was  shown: 
Avenel  v.  Croker{i),  Wilkin807i  v.  Serres  (2) ;  and  in  his  address  to 
[  •191]  the  jury  he  insisted  that  there  was  no  evidence  to  show  *that  the 
goods  taken  were  more  than  sufficient  to  satisfy  the  arrear  of  rent 
(4Z.)  actually  due. 

Lord  Abingeb,  C.  B.,  in  summing  up,  told  the  jury  that  the  only 
question  for  their  consideration  was,  whether,  notwithstanding  the 

(1)  Moo.  &  Mai.  172.  (2)  1  Moo.  &  Bob.  377. 
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sum  of  61.  occurring  in  the  warrant,  the  goods  actually  seized  were 
more  than  suflScient  to  satisfy  a  distress  for  U,  There  was  no 
evidence  of  any  annoyance  to  the  plaintiff's  family  other  than  the 
circumstance  of  the  man  being  in  the  house;  and  if  the  jury 
thought  that  the  same  quantity  of  goods  might  have  been  fairly 
seized  for  an  arrear  of  4L,  then  he  thought  they  ought  to  find  for 
the  defendant. 

Verdict  far  the  plaintiff.     Damages  one  shilling. 

His  Lordship  certified  to  deprive  the  plaintiff  of  costs. 

Miller,  for  the  plaintiff. 

Byles,  for  the  defendant.  / 


Crowder 

V. 

Self. 


WHITELOCK  V.  HUTCHINSON. 

(2  Moody  &  Robinson,  205—207.) 

A  right  of  common  for  cattle  "  levant  and  couchuiH^^^  upon  enclosed  land, 
extends  to  such  cattle  as  the  winter  eatage  of  the  land,  together  with  the 
produce  of  it  during  the  summer,  is  capable  of  maintaining. 

Action  on  the  case  for  depasturing  a  certain  common,  upon 
which  the  plaintiff  had  a  right  of  common,  by  means  of  which 
the  plaintiff  was  obstructed  in  the  enjoyment  of  his  said  right. 

Plea:  That  defendant  was  seised  of  a  tenement,  and  in  right 
thereof  was  entitled  to  right  of  common  over  the  locus  in  quo  for 
all  his  commonable  cattle  levant  and  couchant  on  that  tenement,  as 
appurtenant  thereto. 

Beplication:  That  the  defendant  at  the  said  times  when,  &c. 
depastured  the  common  with  cattle,  which  were  not  levant  and 
coucJiant  upon  the  tenement. 

It  was  proved  that  the  cattle  belonged  to  the  defendant,  and  the 
principal  question  was,  whether  he  put  more  of  them  upon  the 
common  than  were  properly  levant  and  couchant  upon  the 
tenement;  upon  this  point  there  was  conflicting  evidence.  The 
defendant  further  gave  evidence  that  the  plaintiff  had  himself 
overstocked  the  common.  A  question  as  to  the  import  of  the 
term  ''  levancy  and  couchancy  "  having  been  raised  and  discussed 
in  the  course  of  the  trial, 

Parke,  B.,  in  summing  up  the  case  to  the  jury,  said : 
Amongst  the  older  authorities  there  appears,  certainly,  some 


1839. 
March  19. 

Yirrh. 
[205] 


[  206  ] 
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Hutchin- 
son. 


Whitelock  difference  of  opinion  as  to  the  meaning  of  the  expression  "  levant 
and  cmichnnt.'*  There  is  one  set  of  cases  in  which  it  is  laid  down, 
and  the  term  ** cattle  levant  and  couchant  upon  enclosed  land" 
means  such  cattle  as  are  actually  used  for  the  purpose  of  manuring 
and  cultivating  the  enclosed  land  (i).  The  rule  now  is,  that  such 
cattle  onl}'  are  to  be  holden  levant  and  couchant  upon  the  enclosed 
land,  as  that  land  will  keep  during  the  winter  (2).  It  has  been 
argued,  that  the  rule  includes  such  as  the  land  will  keep  during  the 
whole,  or  any  part,  of  the  year ;  but  that  is  not  so.  The  real 
question  is,  has  this  defendant  turned  more  cattle  upon  the 
common  than  the  winter  eatage  of  his  ancient  tenement, 
together  with  the  hay  and  other  produce  obtained  'from  it 
during  the  summer,  is  capable  of  maintaining?  If  you  think 
he  has,  your  verdict  must  be  for  the  plaintiff;  and  whether  the 
plaintiff  has  himself  also  overstocked  the  common,  is  wholly 
immaterial  on  this  record. 

Verdict  for  the  pluintif, 

Cresstcell  and  Watson,  for  the  plaintiff. 

Wightman,  for  the  defendant. 


[  *207  ] 
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March  21. 

York. 
[210  J 


SCHOLEFIELD  v.  ROBB. 

(2  Moody  &  Eobinson.  210—211.) 
Crib-biting,  which  has  not  yet  produced  disease,  or  alteration  of  structure. 


is  not  an  "unsoundness,"  but  is  a 
is  **  sound  "  and  free  from  **  vice. 


**  vice,"  imder  a  warranty  that  a  hone 


Assumpsit  on  the  warranty  of  a  horse,  "  that  it  was  sound  and 
free  from  vice."  1st  breach,  that  it  was  not  sound.  2nd,  that  it 
was  not  free  from  vice. 

Pleas.  1.  Non  assumpsit.  2.  (to  1st  breach),  that  the  horse  was 
sound.     8.  (to  2nd  breach),  that  it  was  free  from  vice. 

The  horse  was  bought  to  be  delivered  at  a  future  day,  and  the 
case  of  the  plaintiff  was,  that  the  horse  was  a  crib-biter  and  wind- 
sucker.  Veterinary  surgeons  were  examined,  who  said  that  the 
habit  of  crib-biting  was  injurious  to  horses  ;  that  the  air  sacked 
into  the  stomach  of   the  animal  distended  it,  and  impaired  its 


(1)  Id  est^  where  a  right  of  common 
appendant  is  claimed,  that  right  being 
confined  to  arable  land.  See  the  judg- 
ment of  Bayley,  J.,  in  Oheesman  y. 


Ilardman,  19  R.  R.  432  (1  B.  &  AW. 
710,  711). 

(2)  1  Saund.  28  b,  n. 
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powers  of  digestion,  occasionally  to  such  an  extent  as  greatly  to 
diminish  the  value  of  the  horse,  and  render  it  incapable  of  work. 
Some  of  the  witnesses  gave  it  as  their  opinion  that  crib-biting  was 
an  unsoundness ;  it  was  not,  however,  shown,  that  in  the  present 
instance  the  habit  of  crib-biting  had  brought  on  any  disease,  or  (as 
yet)  interfered  with  the  power  or  usefulness  of  the  horse.  The 
defendant  denied  that  the  horse  was  shown  to  be  a  crib-biter  at  all 
at  the  time  of  the  sale,  though  there  was  evidence  of  his  being  one 
at  the  time  of  the  delivery. 

Parke,  B.  told  the  jury,  that  if  they  thought  the  horse,  at  the 
time  of  its  being  sold,  and  of  the  warranty  being  given,  was  not  a 
crib-biter,  their  *verdict  on  both  the  last  issues  must  be  for  the 
defendant;  but,  even  if  the  evidence  of  the  plaintiff  satisfied  them 
that  the  horse  was  a  crib-biter  at  the  time  of  the  warranty,  such 
evidence  would  not,  in  his  opinion,  support  the  allegation  that  it 
was  then  unsound,  so  as  to  entitle  the  plaintiff  to  a  verdict  on  the 
second  plea.  To  constitute  unsoundness  there  must  either  be  some 
alteration  in  the  structure  of  the  animal,  whereby  it  is  rendered 
less  able  to  perform  its  work,  or  else  there  must  be  some  disease  (i). 
Here  neither  of  those  facts  had  been  shown.  If,  however,  the 
jury  thought  that  at  the  time  of  the  warranty  the  horse  had 
contracted  the  habit  of  crib-biting,  he  thought  that  was  a 
'*  vice,"  and  that  the  plaintiff  would  be  entitled  to  a  verdict  on 
the  third  plea.  The  habit  complained  of  might  not,  indeed,  like 
some  others  (for  instance,  that  of  kicking),  show  vice  in  the  temper 
of  the  animal ;  but  it  was  proved  to  be  a  habit  decidedly  injurious 
to  its  health,  and  tending  to  impair  its  usefulness,  and  came,  there- 
fore, in  his  Lordship's  opinion,  within  the  meaning  of  the  term 
"  vice,"  as  used  on  such  occasions  as  the  present. 

Verdict  for  the  plaintiff  on  the  general  issue ;  but  for 
the  defendant  on  the  two  other  issues  (2). 

Cresswell  and  Knowles,  for  the  plaintiff. 

Alexander  and  Hoggins,  for  the  defendant. 

(1)   Coatesy,  StfjjhenSy  aujtra^-p.lSd.  (2)  Broeimenhurgh    v.    Haycock,    17 

E.  E.  682  (Holt,  N.  P.  C.  630). 


8c  HOLE- 
FIELD 

t. 
ROBB. 


[  'Sll  ] 
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1839.  CUDLIFF  V.  WALTERS  and  Another. 

|-  ^]  (2  Moody  &  Robinson,  232—235.) 

An  appointment  of  an  umpire  by  two  arbitrators,  under  a  power  to 
appoint  before  "  entering  on  the  cause  of  the  matters  in  difference,"  is  good, 
though  the  arbitrators  have,  before  such  appointment,  enlarged  the  time. 

If  one  of  the  arbitrators  insist  upon  producing  further  evidence,  and  the 
other  refuse  to  allow  it  to  be  done,  this  is  a  sufficient  ** disagreement" 
between  the  arbitrators  to  authorise  the  interference  of  the  umpire. 

This  was  an  action  of  covenant  upon  a  deed  of  reference  dated 
28tb  July,  1828,  whereby  the  plaintiff  and  the  defendants  agreed 
to  submit  all  matters  in  difference  to  the  award  final  end  and 
determination  of  Richard  Marrack  and  Henry  Rawlings,  "or,  in 
case  they  could  not  agree,  to  the  award  and  umpirage  of  such 
person  as  they  should,  by  writing  to  be  thereon  indorsed  under 
their  hands,  before  they  entered  on  the  cause  of  the  matters  in 
difference,  appoint  as  umpire ;"  so  that  the  award,  &c.  should  be 
ready  to  be  delivered  on  or  before  the  10th  of  October  then  next, 
with  power  to  the  arbitrators  or  umpire,  by  indorsement,  from  time 
to  time  to  extend  the  time.  The  declaration  alleged  the  appoint- 
*  ment  of  the  umpire  before  the  arbitrators  entered  upon  the  cause 
of  the  matters  in  difference ;  that  the  arbitrators  proceeded  to  hear 
the  parties  and  their  witnesses,  and  could  not  agree  with  each 
[  ♦233  ]  other  concerning  the  premises,  but,  on  the  contrary,  did  ^disagree ; 
whereupon  the  umpire,  having  taken  upon  himself  the  umpirage, 
made  his  award,  &c. 

The  only  pleas  on  which  the  verdict  turned  were,  Ist,  That  the 
arbitrators  did  not  duly  nominate,  constitute,  or  appoint  the  umpire 
in  manner  and  form,  &c. 

2ndly,  That  the  arbitrators  did  not  disagree  concerning  the  said 
disputes  and  matters  in  difference  in  manner  and  form,  &e. 

It  appeared  in  evidence  that  before  the  arbitrators  met  on  the 
reference,  a  correspondence  took  place  as  to  the  time  of  proceeding, 
and  an  enlargement  was  indorsed  on  the  deed,  and  signed  by  the 
arbitrators  as  follows :  **  We,  finding  it  inconvenient  to  proceed  on 
this  reference  before  the  22nd  day  of  November,  do  hereby  enlarge 
the  time  till  the  1st  day  of  January  next.  Dated  the  16th  day  of 
August,  1838." 

On  the  22nd  of  November  the  arbitrators  met ;  and,  before  pro- 
ceeding on  the  reference,  agreed  on  the  umpire,  and  duly  indorsed 
his  appointment  on  the  deed.  The  arbitrators  then  proceeded  on 
the  reference,  and  heard  evidence  for  two  days ;  and  the  attorneys 
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of  the  parties  addressed  them,  and  concluded  their  case.     On  the      Cudliff 
26th,  the  arbitrators  again  met,  and  could  not  agree  on  their  deci-     Walters. 
eion ;  but  one  of  them  proposed  that  further  evidence  should  be 
given  for  the  defendants,  and  produced  certain  documents,  which 
the  other  arbitrator  refused  to  look  at ;  and  the  umpire  was  there- 
upon applied  to,  by  letter,  to  receive  the  further  evidence.     The 
umpire  met  the  arbitrators,  but  refused  to  interfere  unless  they 
disagreed  ;  upon  *which  they  each  wrote  down  their  opinions  on       [  *234  ] 
certain  points,  which  they  declared  to  be  unalterable ;  but  one  of 
arbitrators  proposed  that  the  further  evidence  might  be  received, 
as  they  might,  perhaps,  then  agree.     The  points  in  difference  being, 
in  the  opinion  of  the  umpire,  decisive,  and  essential  to  the  merits 
of  the  case,  he  gave  a  written  notice  to  the  parties,  stating  the  dis- 
agreement of  the  arbitrators,  and  requiring  them  to  attend  him,  as 
umpire,  on  the  19th  of  December. 

On  that  day  the  parties  and  their  attorneys  attended  the  umpire, 
as  well  as  the  arbitrators,  one  of  whom  proposed  to  interfere,  but 
the  umpire  refused  to  allow  him,  and  heard  the  parties,  and  made 
his  award. 

Crou'devy  for  the  defendant,  contended  that  the  appointment  of 
the  arbitrators,  being  made  after  the  enlargement  of  the  time,  was 
invalid ;  that  the  enlargement  was  an  important  act  in  the  exercise 
of  the  discretion  of  the  arbitrators,  and  was  therefore  an  entering 
*'  on  the  cause  of  the  matters  in  difference,**  within  the  meaning  of 
the  deed  ;  and  that  this  being  a  submission  by  deed,  the  objection 
could  not  be  waived  by  the  mere  attendance  of  the  parties,  which 
distinguished  the  present  case  from  In  re  Hick  (i),  and  Matson  v. 
Troiver  (2).  Then  as  to  the  disagreement,  the  arbitrators  had  not 
finally  disagreed.  The  umpire  had  no  right  to  interfere  until  the 
arbitrators  had  exhausted  all  chances  of  agreeing.  Here,  the  addi- 
tional evidence  might  *have  produced  an  agreement ;  and  one  of  the  [  •23r>  ] 
arbitrators  had  never  expressly  assented  to  the  umpire's  interfering, 
but  had  throughout  proposed  having  recourse  to  the  additional 
evidence. 

Coleridge,  J.,  in  summing  up,  said  that  he  had  no  doubt  of  the 
appointment  of  the  umpire  being  valid.  That  the  object  of  this 
clause  in  agreements  of  reference  was  to  insure  the  appointment  of 
an  umpire  before  the  minds  of  the  arbitrators  became  embarrassed 

(1)  21  R.  B.  511  (8  Taunt.  694).  (2)  27  R.  B.  725  (Ry.  &  M.  17). 
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Walters. 


by  the  discussion  of  the  matters  in  difference;  and  that  the 
enlargement  of  the  time  being  a  mere  arrangement  for  the 
common  convenience  of  the  arbitrators  themselves,  as  well  as  of 
the  parties  concerned,  could  not  be  said  to  be  an  entering  upon  the 
cause  of  the  matters  in  difference.  In  fact,  the  case  in  8  Taunton 
was  rather  an  authority  for  the  plaintiff.  With  regard  to  the 
disagreement,  it  was  matter  for  the  jury  to  say  whether  there  was 
such  an  essential  difference  between  the  arbitrators  as  entitled  the 
umpire  to  interfere:  no  doubt  it  ought  to  be  such  a  difference, 
after  hearing  the  case,  as  rendered  the  agreement  of  the  arbitrators 
hopeless.  Here  both  parties  were  heard  and  closed  the  case,  and 
one  of  the  arbitrators  chooses  to  get  up  further  evidence,  which 
the  other  refuses  to  hear :  this  is  such  an  essential  difference  as 
justifies  the  interference  of  the  umpire. 

Verdict  for  the  plaintiff, 

Erie  and  Butt,  for  the  plaintiff. 

Crowder,  for  the  defendant. 


1839. 
Aug.  19. 

Bristol, 
[240] 


DOE    D.  WILDGOOSE  t;.   PEAECE. 

(2  Moody  &  Robinson,  240—242.) 

An  unproved  will  more  than  thirty  years  old  coming  from  the  possesdon 
of  one  of  the  family  of  the  testator,  may  be  read  without  accounting  for  the 
subscribing  witnesses,  though  the  person  producing  it  be  not  strictly  entitled 
to  the  custody. 

The  lessor  of  the  plaintiff  claimed  the  premises  in  dispute  in 
this  ejectment  under  the  will  of  his  father,  who  died  in  1795. 
The  will  was  dated  in  1792,  and  by  it  the  testator  devised  the 
premises  in  fee  (after  the  death  of  his  wife,  whom  he  made 
executrix)  to  his  six  children,  as  tenants  in  common,  of  whom  the 
lessor  of  the  plaintiff,  the  widow  of  one  John  Wildgoose,  was  one. 
The  widow  of  the  testator  lived  until  about  eight  years  before  the 
trial,  and  the  premises  had  been  occupied  since  the  death  of  the 
testator  by  the  widow,  or  by  the  eldest  son,  of  the  testator,  and 
the  principal  question  in  the  cause  was,  whether  the  son  had 
occupied  under  the  widow,  or  in  his  own  right  as  heir-at-law. 
The  will  had  never  been  proved ;  but  was  shown  to  have  been 
delivered  by  the  widow  of  the  testator,  some  years  after  his  death, 
to  the  lessor  of  the  plaintiff;  and  one  witness,  who  knew  the 
testator,  swore  to  his  handwriting.     On  the  counsel  for  the  lessor 
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of  the  plaintiff  proceeding  to  have  the  will  read,  it  was  objected       Dob  d. 
that,  though  thirty  years  old,  it  could  not  be  read,  inasmuch  as  it      ^^^^^oosb 
did  not  *come  from  the  proper  custody.     No  particular  right  to      i*kabcb. 
the  custody  was  shown  in  the  lessor   of  the  plaintiff;   and  the 
proper  custody  of  a  will  disposing   of   personal  property,  as  this 
did,  though   of  small  amount,   was  the  Ecclesiastical   Court  of 
the  diocese. 

Coleridge,  J.  : 

I  think  the  plaintiff  is  entitled  to  have  the  will  read.  It  is  not 
necessary  that  the  custody  from  which  an  ancient  document  comes 
should  be  strictly  according  to  the  legal  right ;  it  is  enough  if  it 
be  brought  from  a  place  of  deposit  where,  in  the  ordinary  course 
of  things,  such  a  document,  if  genuine,  might  reasonably  be 
expected  to  be  found.  This  is  an  unproved  will,  and  the  proper 
place  of  custody  of  such  a  will  is  not  the  Bishop's  registry ;  it  is 
natural  to  find  it  in  the  possession  of  some  of  the  family  of  the 
testator,  who  derive  a  benefit  from  it.  I  think,  therefore,  the 
custody  is  here  sufficiently  accounted  for. 

Verdict  for  the  plaintiff  (i). 

A  new  trial  was  moved  for  in  Michaelmas  Term  on  other  points,        [  242  ] 
but  no  objection  was  made  to  the  above  ruling  (2). 

(1)  See    Accord.    Doe    d.   Neale    v.  deposit ;  for  that  it  should,  if  genuine, 

Samples,  47  R.  E.  528  (8  Ad.  &  El.  have  been  amongst  the  }>apers  of  the 

151).     The  lessor  of  the  plaintiff  in  trustees  of  the  marriage  settlement, 

that  case  claimed  under  a  mortgage  in  not  amongst  those  of  the  party  against 

fceby  J.  S.  deceased,  executed  in  1821;  whom  its  provisions  were  to  operate, 

and  the  defendant's  case  was,  that  J.  S.  The  Lord  Chief  Justice  oven-uled 

was,  at  the  date  of  the  mortgage,  only  the  objection,  and  a  motion  to  enter  a 

seised  for    life ;    he    having,   on    his  verdict  for  the  plaintiff  on  the  objoc- 

niarriage,  in  1785,  executed  a  deed  by  tion  was  refused ;  Paiteson,  J.  saying, 

which,  being  then  seised  in  fee,  he  had  "I  never  understood  that  the  custody 

settled  the  estate,  giving  himself  only  to  be  shown,  for  the  purpose  of  making 

a  life  estate,  remainder  to  his  children,  a  document  evidence  without  proof  of 

&c.,  of  whom  the  defendant  was  one ;  execution,  was  necessarily  that  of  a 

and,  in  proof  of  this  case,  the  defen-  person  strictly  entitled  to  the  posses- 

dant*s  attorney  produced  the  deed  of  sion ;  it  is  enough  if  the  person  be  so 

settlement,   bearing  date  the  9th  of  connected  with  the  deed  that  he  may 

November,  1785,  which  he  had  found  reasonably  be  supposed  to  be  in  pos- 

amongst  the  papers  of  J.  S.     It  was  session  of  it  wiUiout  fraud,  no  such 

objected,  that  evidence  of  its  due  exe-  fraud  being  proved." 

cution  was  necessary,  inasmuch  as  it  (2)  5  M.  &  W.  506. 
did  not  come  from  the  proper  place  of 
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1^40.  REG.    V.   The   Tithing  of  WESTMARK. 

.!!^  *  (2  Moody  &  Bobinson,  305—306.) 

^  *  An  indictment  for  the  non-repair  of  a  highway,  describing  the  way  as 

^  *  *^  -'  immemorial,  is  not  supported  by  proof  of  a  highway  extinguished,  as  such, 

sixty  years  before,  by  an  Inclosore  Act,  but  since  used  by  the  public,  and 
repaired  by  the  district  charged  (1). 

The  23rd  section  of  5  &  6  Will.  IV.  c.  50,  is  not  retrospective  in  respect 
of  roads  completely  public  by  dedication  at  the  time  of  the  Act ;  it  applies 
to  roads  then  made,  and  in  progress  of  dedication. 

This  was  an  indictment  for  the  non-repair  of  a  road,  which 
stated  that  there  was  and  is,  within  the  said  tithing,  a  certain 
common  King's  highway  for  all  the  subjects,  &c.  at  all  times  to 
pass  and  repass  with  horses,  carriages,  &c. ;  and  that  the  said 
highway  was  out  of  repair,  and  that  the  inhabitants  of  the  said 
tithing  of  right  ought  to  repair,  and  from  time  immemorial  had 
been  used  and  accustomed  to  repair  the  said  highway. 

It  was  agreed  on  as  a  fact,  that  the  way  in  question  had  been 
set  out  as  a  private  road  and  driftway  under  an  Inclosure  Act,  in 
the  year  1784,  for  the  use  of  the  adjoining  owners,  who  were 
directed  to  repair  it ;  and  the  award,  under  a  power  in  the  Act, 
extinguished  all  ways,  both  public  and  private,  not  set  out  in  it. 
The  prosecutor's  counsel  offered  to  prove  that  the  way  had  been 
publicly  used  before  the  inclosure,  and  since  had  been  repaired 
occasionally  by  the  tithing,  and  been  used  to  a  great  extent  by  the 
public,  and  was  of  great  importance. 

Before  the  case  was  gone  into  by  calling  witnesses,  it  was 
submitted  by  the  counsel  for  the  defendants,  that  at  all  events 
the  indictment,  in  its  present  form,  could  not  be  supported, 
[  ♦306  ]  inasmuch  *as,  whatever  might  be  the  facts  as  to  the  user  and 
repair  by  the  tithing  before  and  since  the  inclosure,  the  award 
extinguished  the  road  as  a  public  way  for  some  time  at  least,  and 
therefore  the  allegation  of  immemorial  user  and  liability  to  repair 
could  not  be  supported.  It  was  further  urged,  that  being  a  private 
way  at  the  time  of  the  inclosure,  it  could  not  be  considered  as  since 
dedicated  to  the  public  so  as  to  bind  the  parish  or  tithing  to  repair, 
the  stat.  5  &  6  Will.  IV.  c.  60,  s.  23,  having  prevented  such  dedi- 
cation, without  the  view  of  the  surveyor  and  justices,  and  other  forms 
prescribed.  The  words  of  the  section  "no  road  or  occupation  way 
made  or  hereafter  to  be  made  "  have  a  retrospective  operation,  and 
make  it  impossible  that  this  road  could  be  a  highway  by  dedication. 

(I)  Cf.  Iteg.  V.  Ttirwestm  (1850)  16  Q.  B.  109,  20  L.  J.  M.  G.  46.— A.  C. 
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Maule,  J.  said,  that  as  to  the  latter  point  the  statute  must 
have  a  reasonable  construction,  and  could  not  be  considered  to 
extinguish  roads  already  public  by  dedication;  otherwise,  almost 
all  roads  not  being  immemorial,  however  important  and  public, 
would  become  extinguished ;  that  the  term  **  made,"  as  used  in  the 
Act,  must  apply  to  a  road  formed  or  made,  but  not  completely 
dedicated  by  user  or  otherwise,  at  the  passing  of  the  Act ;  but 
that  roads  dedicated  at  that  time  would  be  out  of  the  operation 
of  the  section.  That,  on  the  other  point,  the  indictment  clearly 
failed  on  the  facts,  and  the  jury  must  acquit  the  defendants. 

Verdict,  Not  guilty. 
Erie  and  Bere,  for  the  prosecution. 
Bompas,  Serjt.  and  Prideaux,  for  the  defendants. 


£sa. 

r. 

Thb 

Tithing  op 

Westmark. 


REG.  V.  The  INHABITANTS  of  the  Parish  of  PAUL. 

(2  Moody  &  Eobinson,  307—310.) 

On  an  indictment  for  the  non -repair  of  a  highway,  in  the  ordinary  form, 
a  parish  cannot  be  convicted  for  not  rebuilding  a  sea  wall  washed  away  by 
the  sea,  over  the  top  of  which  the  alleged  Vay  used  to  pass. 

Where  a  parish  are  acquitted  on  such  an  indictment,  on  the  ground  of 
there  being  no  highway,  the  Court  is  not  bound  to  award  costs  under  the 
Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50,)  s.  95.  A  Judge  who  tries  at 
Nisi  Prius  an  indictment  for  non-repair,  removed  by  certiorari,  has  no  power 
under  that  section  to  award  costs. 

This  was  an  indictment  for  the  non-repair  of  a  highway,  found 
at  the  Quarter  Sessions,  and  removed  by  certiorari  into  the  Queen's 
Bench  at  the  instance  of  the  defendants.  The  indictment  alleged, 
that  there  was  and  yet  is  a  certain  common  and  ancient  highway 
within  the  parish  of  Paul,  used  by  and  for  all  the  liege  subjects,  &c., 
with  their  horses,  coaches,  carts,  and  other  carriages,  to  go,  return, 
pass,  ride,  and  labour,  at  their  free  will  and  pleasure ;  and  that  a 
certain  part  of  the  said  common  and  ancient  highway,  called 
Guavas  Quay,  situate  &c.,  containing  in  length  &c.,  was  and  yet  is 
very  ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of 
due  reparation  and  amendment  of  the  same,  so  that  &c. 

The  way  in  question  led  from  Penzance  to  Paul,  crossing,  at  one 
party  the  sea-shore,  over  the  sand  of  which  people  used  to  go  a 
and  about  low  water,  that  part  of  the  shore  being  impassable  at  and 
about  high  water.    Guavas  Quay  was  a  quay  of  ancient  date,  built 
of  considerable  height  against  some  houses  and  fish  cellars,  which 
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Reo.        it  supported  and  protected  against  the  sea.     It  wasi*  considerably 
The  iNHABi-  above  high  water,  and  of  breadth  scarcely  suflBcient  for  a  small 
thbTarish   fish-cart  to  pass  along.   It  had  been  built  by  the  *proprietor8  of  the 
OP  PAUL,      cellars,  which  were  used  by  them  for  their  trade  in  storing  and 
[  •308  ]      drying  pilchards,  the  quay  being  the  access  for  their  carts  and 
casks  from  the  sands  to  the  cellars.     The  quay  was,  in  fact,  a 
thick  wall  of  solid  masonry,  and  the  surface  of  the  quay  was  com- 
posed of  large  pieces  of  granite  mortared  together,  and  had  been 
used  by  persons  going  on  foot  and  horseback,  and  with  the  small 
fish-carts  used  by  the  fishermen,  at  such  times  of  the  tide  as  the 
sands  were  impassable ;  but  at  and  about  low  water,  the  way  by 
the  sands  was  more  direct,  and  more  frequently  used.     The  sm-face 
had  never  been  repaired  as  a  way,  and  the  wall  had  been  several 
times  in  living  memory  washed  away,  and  rebuilt  by  the  owners  of 
the  cellars  by  subscription.   Two  or  three  years  before  the  indictment 
the  sea  had  washed  away  a  considerable  portion  of  the  quay, 
leaving  a  gap  which  completely  broke  off  the  communication ;  and 
the  indictment  was  preferred  for  not  rebuilding  that  part  of  the  wall, 
and  restoring  the  communication. 
At  the  close  of  the  case  for  the  prosecution, 

Erie,  for  the  defendants,  submitted  that  the  defendants  were 
entitled  to  an  acquittal.  Even  if  the  passage  along  the  quay  had 
been  proved  to  be  both  frequent  and  convenient,  this  could  not  be 
called  a  highway,  which  anybody  could,  by  allowing  the  public  to 
use  it  as  a  highway,  so  dedicate  as  to  make  a  parish  liable  to  repair 
and  rebuild  it.  Such  a  liability  is  limited  to  the  surface  of  grounds 
over  which  the  owner  allows  the  public  to  pass.  The  quay  is  an 
[  '^309  ]  expensive  and  artificial  erection,  made  ^use  of  when  a  passage  is 
otherwise  impossible.  At  all  events  a  parish  could  not  be  obliged 
to  rebuild  the  wall,  whatever  might  be  the  obligation  as  to  the 
surface :  R.  v.  Landulph  (i).  And  he  mentioned  a  case  in  which 
a  parish  in  Lincolnshire  had  successfully  resisted  such  a  liability 
to  repair  a  viaduct  made  across  a  feu,  which  had  been  carried  away 
by  the  floods.  If  the  parish  might  be  made  so  liable,  an  insufficient 
wall  or  viaduct  might  at  any  time  be  made,  and  the  public  would 
of  course  use  it ;  but  it  necessarily  would  soon  be  washed  away, 
and  the  parish  be  saddled  with  the  expense  of  constructing  a  good 
viaduct,  instead  of  merely  repairing  the  surface  of  land,  according 
to  their  common  law  liability. 

(1)  1  Moo.  &  Bob.  393. 
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BonipaSy  Serjt.,  contra: 


Reg. 


If  this  argument  is  to  prevail,  any  road,  however  extensively  used  Tub  inhabi 

TANT8  OF 

and  necessary  to  the  public,  would  be  lost,  any  part  of  which    the  Parish 
rested  on  masonry.     If  a  road  be  raised  in  its  passage  across  a     ^^  Paul. 
valley,  and  supported  by  masonry,  which  gives  way  after  any  lapse 
of  time,  can  it  be  said  that  the  parish  are  not  bound  to  repair  ?  The 
true  test  is,  the  user  by  the  public.     If  so  used  by  permission  of 
the  owners,  it  is  dedicated  to  the  public,  and  becomes  a  highway. 

Maulb,  J.: 

My  opinion  is,  that  upon  the  language  of  this  indictment  the 
defendants  are  entitled  to  an  acquittal.  In  ordinary  language  this 
cannot  be  said  to  have  been,  at  the  time  of  the  default,  a  highway 
which  the  public  were  prevented  from  *conveniently  using,  for  [  ♦3io  ] 
want  of  due  reparation  and  amendment.  It  was  at  one  time,  at 
most,  a  wall  or  embankment,  on  the  top  of  which  there  was  a  road; 
and  whatever  might  be  the  duty  of  the  parish  as  to  a  road  so  in 
existence  and  requiring  repair,  I  do  not  think  they  are  defaulters 
on  this  evidence.  The  interruption  of  the  passage  is  not  from 
the  want  of  repair,  but  from  the  sea  having  washed  away  the  wall 
or  embankment,  and  there  is  no  longer  anything  for  them  to 
repair.    I  do  not  think  they  are  liable  to  rebuild  the  wall. 

Verdict,  Not  guilty. 


TALBUTT  V.   CLARK  and  Another. 

(2  Moody  &  Eobinson,  312—313.) 

In  an  action  against  the  editors  of  a  newspaper  for  libel,  the  fact  of  the 
libel  being  published  on  the  communication  of  a  correspondent  is  nob 
admissible  in  mitigation  of  damages. 

Case  for  libel  contained  in  a  newspaper,  of  which  the  defendants 
were  the  editors. 

The  plaintiff  held  the  situation  of  clerk  of  the  Eastern  Counties 
Railway  Company,  at  Rumford;  and  the  publication  complained 
of  was  a  statement  (professing  to  be  inserted  in  the  newspaper  on 
the  authority  of  a  correspondent  of  the  defendants),  that  the  clerk 
at  that  station  (thereby  meaning  the  plaintiff)  had  overcharged  a 
passenger. 

The  pleas  were.  Not  guilty,  and  a  justification  of  the  truth  of 
the  statement. 

Thesiger,  for  the  defendants,   after  proving  certain  facts  in 
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support  of  the  plea  of  justification,  offered  to  put  in  evidence  a 
letter  from  the  correspondent,  with  his  name  subscribed,  on  the 
authority  of  which  the  defendants  had  inserted  the  statement,  thev 
having  refused  to  insert  it  without  the  name ;  and  he  contended 
that  this  evidence  was  admissible  in  mitigation  of  damages. 

Sir  F.  Pollock  objected  to  the  evidence. 

Lord  Denman,  Ch.  J. : 

The  evidence  certainly  does  not  go  to  prove  any  of  the  issues ; 
and  I  do  not  think  it  admissible.  The  justification  depends  on  the 
facts,  not  on  the  statement  of  them  by  a  third  party.  I  know  that 
in  a  case  in  the  Common  Pleas  it  has  been  held  that  a  previous 
statement  in  another  newspaper  is  admissible;  but  even  that 
decision  has  been  very  much  questioned. 

The  evidence  was  rejected. 

Verdict  for  the  plaintifi. 

Sir  F.  Pollock  and  Martin,  for  the  plaintiff. 

Thesiger  and  Godson,  for  the  defendants. 


1841. 
April  6. 

Liverpool. 
[348] 


JONES  AND  Another  v.  KEENE. 

(2  Moody  &  Eobinson,  348—350.) 

A  policy  of  insurance  on  the  life  of  A.  had  been  assigned  to  the  plaintiff: 
the  defendant  having  privately  ascertained  that  A.  was  dangerously  ill, 
treats  with  the  plaintiff  for  the  purchase  of  the  policy  for  a  small  sum, 
representing  it  as  the  then  value  of  the  policy,  the  plaintiff  not  being  aware 
of  A.*s  illness :  Held,  that  the  sale  was  void,  and  that  the  plaintiff  might 
recover  the  value  of  the  policy  in  an  action  of  trover. 

Trover  for  a  policy  of  insurance  effected  with  the  Britannia 
Insurance  Company  for  the  sum  of  999i.  on  the  life  of  one  George 
Laing,  and  bearing  date  the  21st  November,  1837. 

Pleas.     1.  Not  guilty. 

2.  That  the  plaintiffs  were  not  possessed,  &c. 

It  appeared  that  the  plaintiffs  had  in  their  possession,  as  part 
of  the  bankrupt's  estate,  the  policy  mentioned  in  the  declaration, 
which  had  been  assigned  by  Laing  to  the  bankrupt  before  the  bank- 
ruptcy. In  the  early  part  of  1840  the  assignees  had  endeavoured, 
through  their  attorney,  to  sell  the  policy,  and  the  price  they  had 
asked  for  it  was  (to  the  knowledge  of  the  defendant,  who  was  an 
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auctioneer)  40/.,  but  no  purchaser  could  be  procured.      On  the        Jones 

15th  August,  Laing  (who  up  to  that  time  had  enjoyed  excellent       keknb. 

health)  was  taken  suddenl}'  and  alarmingly  ill,  and  on  the  20th  he 

died.     On  the  18th  the  defendant  instructed  one  Cook  (an  agent 

for  the  Britannia  Insurance  Company)  to  purchase  the  policy  for 

him,  if  it  was  still  in  the  market,  and  authorised  him  to  offer  as 

much  as  sixty  guineas  for  it.     Cook  accordingly  called  several  times 

upon  the  attorney  of  the  assignees  (who  had  been  employed  *by       [  '349  ] 

them  to  effect  a  sale  of  the  policy),  and  finding  him  at  last  at  home, 

Cook  asked  whether  the  policy  was  still  in  the  market?    He  was 

answered  that  it  was ;  and  the  attorney  asked  Cook  how  much  he 

thought  it  would  be  worth.     Cook  answered,  not  more,  perhaps, 

than  three  fourths  of  a  year's  premium  (which  would  amount  to 

about  sixty  guineas).    A  bargain  was  made  for  the  purchase  at 

that  sum,  and  in  the  course  of  the  afternoon  Cook  again  called, 

with  the  defendant,  whom  he  introduced  as  the  purchaser  for  whom 

he  was  acting ;  the  defendant  then  paid  down  the  money,  and  the 

policy  was  handed  over  to  him. 

The  plaintiffs  gave  evidence,  that  when  the  defendant  on  the 
18th  caused  Cook  to  treat  for  the  purchase  of  the  policy,  both  he 
and  Cook  were  very  well  aware  of  the  alarming  illness  of  Laing, 
and  that  he  was  then  in  imminent  danger  ;  that  the  plaintiffs  had 
no  knowledge  whatever  of  that  fact,  and  treated  on  the  supposition 
that  he  was  still  in  good  health ;  and  they  contended  that,  under 
these  circumstances,  the  bargain  was  a  fraudulent  one  on  the  part 
of  the  defendant,  and  that  therefore.no  right  of  property  had  passed 
to  him. 

Alexander,  for  the  defendant,  first  denied  the  defendant's 
knowledge  of  Laing*s  illness  ;  and,  secondly,  he  insisted,  that  even 
if  the  defendant  was  aware  of  that  fact,  his  non-communication  of 
it  would  not  avoid  the  contract.  It  was  the  vendor's  own  fault,  if, 
for  want  of  due  inquiry  as  to  the  value  of  the  policy,  he  sold  it  for 
less  than  it  was  worth.  So  it  had  been  held  that  a  person,  pro- 
posing to  *purchase  an  estate,  was  not  called  upon  to  disclose  to  the  [  •360  ] 
seller  that  he  had  discovered  a  mine  under  it  (i). 

RoLPE,  B.,  in  summing  up  to  the  jury,  said,  that  if  the  defendant 
had  privately  ascertained  the  illness  of  Laing,  and  then  treated 
with  the  plaintiffs  without  communicating  the  fact  to  them,  and 
(1)  See  Fox  y.  Macrethy  2  E.  E.  55  (2  Br.  C.  C.  420). 
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they  supposing  that  he  was  still  in  good  health,  there  conid  be 
no  doubt  such  conduct  was  grossly  dishonourable.  But  he  had  no 
difficulty  in  going  further  than  this,  and  telling  them,  that  if  they 
believed  the  facts  as  stated  on  the  part  of  the  plaintiffs,  the  defen- 
dant's conduct  amounted  to  legal  fraud,  and  he  could  not  set  op 
any  title  to  the  policy  so  acquired.  The  jury  would  say  whether,  at 
the  time  when  Cook  applied  to  the  assignees  on  the  18th,  and  when 
he  stated  his  opinion  to  be  that  the  policy  was  only  worth  60^.,  he 
and  the  defendant  knew  the  state  of  extreme  danger  in  which  Laing 
was ;  if  they  were  of  that  opinion,  he  recommended  them  to  find  for 
the  plaintiffs. 

Verdict  for  the  plaintiffs  (i). 


1841. 
March  20. 

Exeter, 

[358] 


[  '359  ] 


EEDDELL   v.    STOWEY,  Sheriff  of  Devonshire. 

(2  Moody  &  Robinson,  358—359.) 

Where  a  bailiff  in  possession  of  goods  under  a  landlord's  distress  receiTes 
n.fi,  fa.  from  the  sheriff,  and  sells  the  goods  under  it,  the  sheriff  is  liable  in 
an  action,  for  pound-breach,  and  rescue,  at  the  suit  of  the  landlord. 

Case  for  a  rescue  of  goods  seized  as  a  distress ;  and  for  pound 
breach;  and  there  was  also  a  count  for  selling  under  a^./a.  without 
paying  over  to  the  landlord  a  year's  rent.  Pleas,  Not  guilty,  and 
several  other  pleas  immaterial  to  the  point  decided. 

The  facts  were,  that  on  the  16th  July  the  landlord  (Beddell)  had 
distrained  the  goods  of  one  Porter,  his  tenant,  employing  Thome, 
a  sheriff's  officer,  as  bailiff,  in  the  distress.  Thorne  kept  possession 
under  the  distress  till  the  22nd  July,  when  a  warrant  of  the  sheriff 
to  levy  under  dkfi.fa.  issued  *against  Porter  was  put  into  Thome's 
hands,  and  he,  notwithstanding  the  representations  of  the  plaintiff 
to  the  contrary,  acted  under  the  warrant,  and  sold  the  goods  for  the 
execution  creditors,  under  circumstances  (as  alleged)  of  collusion 
with  the  execution  creditors  on  his  part. 


Bompas,  Serjt.  contended  that  at  all  events  this  could  not  be 
a  rescue  or  pound  breach,  which  must  be  intended  to  be  the  act  of 
adverse  persons — a  man  could  not  rescue  from  himself. 


Erskine,  J. : 

For  the  present  purposes,  Thome,  though  he  happened  to  be  a 

(1)  See  ace.  Hill  v.  Gray,  18  R.  R.  802  (1  Stark.  434},  and  Turner  v.  Harv^^, 
23  R.  R.  15  (1  Jac.  169). 
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sheriff's  officer,  was  in  possession  under  the  distress,  as  a  mere     Rbddell 
stranger  to  the  sheriff:  the  sheriff  then  comes  forward,  takes  the      stowey. 
goods  from  Thome,  and  sells  them :  it  is  precisely  the  same  as  if  he 
had  taken  the  goods  from  a  third  person. 

Verdict  for  the  plaintiff. 
Erie  and  Butt,  for  the  plaintiff. 
BompaSy  Serjt.  and  Barstow,  for  the  defendant. 


HARVEY  V.   MITCHELL.  i84i. 

(2  Moody  &  Robinson,  366—367.)  May^S, 

Where  a  document  is  called  for  after  notice  to  produce  by  the  plaintiff,     Westminster. 
the  defendant  may  during  the  plaintiff's  case  produce  evidence  to  show  the         [  866  ] 
document  lawfully  out  of  his  possession,  and  such  evidence  is  solely  for  the 
Judge  to  determine  whether  secondary  evidence  be  admissible,  and  gives  the 
plaintiff's  counsel  no  reply  to  the  jury. 

Action  on  the  case  for  taking  excessive  distress. 

The  plaintiff  proposed  to  make  use  of  the  distress-warrant  as  part 
of  his  case,  and  with  a  view  to  enable  himself  to  give  secondary 
evidence  of  its  contents,  he  had  given  the  defendant  a  notice  to 
produce  it,  and  now  gave  some  evidence  to  show  that  it  was  in  the 
defendant's  possession. 

Piatt  thereupon  (the  plaintiff's  case  still  proceeding)  interposed 
for  the  defendant,  and  insisted  that  he  was  entitled,  in  the  present 
stage  of  the  trial,  to  give  evidence  to  show  that  the  distress- warrant 
was  *not  in  the  possession,  or  under  the  controul,  of  the  defendant,  [  •367  ] 
but  that  it  had  been  handed  over,  pursuant  to  the  statute,  to  the 
commissioners  of  excise. 

Parke,  B.  was  of  opinion  that  Piatt  was  entitled  to  do  so,  and  the 
evidence  was  accordingly  received.  His  Lordship  also  expressed  a 
clear  opinion  that  it  was  for  the  Judge  to  decide  on  the  sufficiency 
of  the  evidence  thus  adduced,  and  not  for  the  jury,  whose  opinion 
on  the  matter  his  Lordship  declined  to  ask  ;  and,  being  of  opinion 
that  the  warrant  was  by  the  evidence  satisfactorily  shown  not  to  be 
in  the  defendant's  custody,  or  under  his  controul,  his  Lordship 
refused  to  permit  the  plaintiff  to  give  secondary  evidence  of  its 
contents. 

The  secondary  evidence  was  accordingly  rejected. 
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Harvbt  The    plaintiff's    case    then    proceeded ;    and    at   its   close   the 

Mitchell,    defendant's  counsel  addressed  the  jury,  but  called  no  evidence. 

Jeii)i8,  for  the  plaintiff,  thereupon  claimed  the  right  to  reply, 
contending  that  the  defendant  had  given  evidence;  and  for  the 
purpose  of  entitling  the  plaintiff  to  reply,  it  could  not  be  material 
at  what  stage  of  the  trial  such  evidence  was  given. 

Pabee,  B.,  however,  would  not  permit  the  plaintiff's  counsel  to 
reply :  he  said,  that  the  evidence  which  the  defendant  had  given 
was  merely  collateral  to  the  merits  of  the  case,  and  had  been 
[  ♦368  ]  required  for  the  purpose  of  informing  the  Judge,  and  not  the  *jury, 
on  a  matter  which  was  exclusively  within  the  cognizance  of  the 
former. 

The  plaintiff's  counsel  accordingly  did  not  reply. 

Verdict  for  plaintiff. 

Jervis  and  Humfrey,  for  the  plaintiff. 

Piatt  and  R.  Gurney,  for  the  defendant. 


1841.  DOWNING  V.   BUTCHER. 

'^''^^'  (2  Moody  &  Robinson,  374—375.) 

[  ^^^  ]  In  trespass  for  false  imprisonment  on  a  criminal  charge*  the  defendant 

cannot  cross-examine  as  to  the  bad  character  of  the  plaintiff,  nor  as  to 
previous  charges  made  against  him. 

Trespass  for  false  imprisonment,  on  a  charge  of  obtaining  money 
ander  false  pretences. 

Plea,  Not  guilty. 

A  policeman  called  for  the  plaintiff  was  asked,  on  cross-examina- 
tion by  the  defendant's  counsel,  whether  he  had  not  had  the  plaintiff 
in  custody  before,  and  also  what  was  her  general  character. 

Both  questions  were  objected  to  on  the  ground  that  they  related 
to  matters  not  put  in  issue,  and  it  was  impossible  that  the  plaintiff 
could  now  be  prepared  to  meet  such  evidence,  and  Jones  v. 
Stevens  (i)  was  cited. 

For  the  defendant  it  was  answered,  that  with  a  view  to  ascertain 
the  amount  of  injury  sustained  by  the  plaintiff,  it  was  clearly  most 
important  that  the  jury  should  have  information  on  the  points 

(1)  25  E.  R.  714  (11  Price,  23d). 
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proposed  to  be  inquired  into  ;  and  as  they  related  to  matters  which,      dow.mkq 
furnishing  no  bar  to  the  action,  could  not  have  been  put  on  the     butcher. 
record,  the  course  proposed  was  the  only  one  by  which  the  defendant 
had  an  opportunity  of  bringing  them  before  the  jury. 

GuRNEY,  B.  (after  communicating  with  the  other  Judges  of  this       [  375  ] 
Court,  who  were  sitting  in  banco  in  the  adjoining  room,)  said  he 
was  of  opinion  that  neither  of  the  questions  could  properly  be  put, 
and  they  were  accordingly  disallowed  (i). 

Verdict  for  the  plaintiff. 

Thesiger  and  Chambers,  for  the  plaintiff. 
Jervis  and  C  Jones,  for  the  defendant. 


EOBINSON  V.   MARKIS.  i84i. 

(2  Moody  &  Robinson,  375—376.)  Junen. 

In  order  to  let  in  the  deposition  of  a  witness  examined  on  interrogatories,         [  ^75  ] 
his  absence  must  be  shown  by  some  one  who  can  speak  to  the  fact,  of  his 
own  knowledge :  proof  of  inquiries  made  at  the  residence  of  the  witness, 
and  of  answers  given,  is  not  enough. 

Trespass  for  assault,   battery,   and  false  imprisonment.      The 
declaration  contained  two  counts. 

Plea,  Not  guilty. 

Witnesses  had  been  examined  on  interrogatories  before  the  Master 
on  the  usual  terms,  in  support  of  the  cause  of  action  set  forth  in  the 
second  count.  On  the  deposition  of  one  of  the  witnesses  (a  sailor) 
•being  offered  in  evidence,  the  attorney's  clerk  proved  that  he  had  [  *376  ] 
made  inquiries  for  the  deponent  at  his  residence;  and  that  a  person, 
whom  he  believed  to  be  the  deponent's  wife,  said  that  he  was 
abroad,  having  sailed  in  the  Thetis ;  and  the  witness  added  that  he 
had  made  inquiries,  and  been  told  the  Thetis  was  now  on  a  voyage. 

(1)  In  Rodriguez  v.  Tadmire.f  which  evidence  might  be  given  in  mitigation 

was  an  action  for  a  malicious  prose-  of  damages  in  actions  of  slander,  it 

cution,  Lord  Kenyon  is  reported  to  could  afford  no  proof  of  probable  cause 

have  allowed  the  defendant  to  give  to  justify  the  defendant.     In  Cornwall 

evidence  that  the  plaintiff  was  a  man  v.  liichardson,^  Abbott,  Gh.  J.  was  of 

of  bad  character;  but  Wood,  B.  refused  opinion  that  evidence  of  character  was 

to  permit  the  defendant  to  put  questions  not  receivable  on  either  side  in  an 

of  this  kind  in  a  similar  case  {yeivsam  action  where  there  were  counts  both 

v.  Carri),  saying,  that,  although  such  for  slander  and  a  malicious  prosecution. 

t  2  Esp.  721.  §  27  B.  B.  753  (Ry.  &  M.  305). 

t  19  B.  R.  675  (2  Stark.  69). 


810 


1841.     N.  P.     2  MOODY  &  ROB.  376. 


''r.r. 


Robinson 

V, 

Mabkis. 


It  was  objected  for  the  defendant,  that  this  was  not  sufficient  proof 
of  the  deponent's  being  absent,  and  Roscoe  on  Evidence,  p.  79,  was 
referred  to. 

Lord  Abinger,  C.  B.  ruled  that  the  deposition  could  not  be  read ; 
that  it  was  indispensable  to  prove,  by  proper  evidence,  to  the  satis- 
faction of  the  Judge,  that  the  witness  was  out  of  England.  Here, 
there  was  nothing  but  hearsay  to  rely  upon.  The  person  who  gave 
the  attorney's  clerk  the  information  ought  to  have  been  produced, 
or  other  persons  who  knew  the  fact  of  the  deponent's  having  sailed 
might  have  been  called. 

There  was  a  similar  want  of  evidence  as  to  the  absence  of  the 

other  deponents,  and  the  depositions  were  accordingly  not  allowed 

to  be  read  ;  and  there  being  no  other  evidence  to  support  the  second 

count,  the  defendant  obtained  a  verdict  on  that,  and  the  plaintiff  on 

the  first  count. 

Damages,  5L  (i). 

Thesiger  and  Martin,  for  the  plaintiff. 
Jervis  and  Butt,  for  the  defendant. 


1841. 
Aug.  12. 

Bridgeioater. 

[384] 


REYNOLDS   v.   MONKTON. 

(2  Moody  &  Robinson,  384—385.) 

The  churchwardens  have  a  discretionary  power  to  appropriate  the  pews  in 
the  church  amongst  the  parishioners,  and  may  remove  persons  intruding  on 
seats  already  appropriated. 

Trespass  for  an  assault  and  battery. 

Plea,  Not  guilty,  by  statute. 

The  plaintiff  was  the  occupier  of  a  house  and  farm  in  the  parish 
of  Longsutton,  and  claimed  as  such  a  right  to  sit  in  a  particular 
pew  in  the  parish  church.  On  the  other  hand,  the  exclusive  right 
to  occupy  that  pew  was  claimed  by  one  Gaylard,  another  inhabitant, 
for  himself  and  family. 

The  defendant  was  one  of  the  churchwardens  of  the  parish ;  and 
on  the  Sunday  on  which  the  assault  complained  of  took  place,  jast 
before  divine  service,  he  was  informed  by  Gaylard  that  the  plaintiff 
was  in  the  pew  and  refused  to  leave  it.  The  churchwardens  had  on 
previous  occasions  been  appealed  to,  and  had  given  the  plaintiff 
notice  that  the  pew  belonged  to  the  Gaylard  family.    The  defendant, 

(1)  See  Falconer  v.  Hansim,  10  E.E.  663  (1  Camp.  172). 
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on  being  applied  to  by  Gaylard,  went  in  company  with  the  other     ubynolds 
churchwarden  to  the  pew,  and  desired  the  plaintiff  to  quit  it  and  go     monkton. 
to  another  seat,  which  he  refused  to  do  ;  whereupon  the  defendant 
laid  his  hand  on  him  with  a  view  to  force  him  out,  when  the  plaintiff 
rose  and  walked  out.     The  congregation  were  assembling,  but  the 
clergyman  had  not  entered  the  church.     There  was  contradictory 
evidence  as  to  the  violence  used;   and  for  the  defendant  it  was 
attempted  to  establish  a  prescriptive  *right  to  the  pew,  as  attached       [  *385  ] 
to  the  house  in  which  Gaylard  lived,  his  family  having  for  a  great 
number  of  years  sat  there ;  and  it  was  also  contended,  that  at  all 
events  the  churchwardens  had  a  right  to  appropriate  the  seat,  which 
had  clearly  been  done  in  this  case ;  and  Sogers  on  Ecclesiastical 
Law  (p.  171)  was  cited. 

RoLFE,  B.  in  summing  up  to  the  jury,  after  stating  that,  in  his 
opinion,  the  evidence  failed  to  make  out  the  prescription,  said, 
as  to  the  other  question : 

I  think  that  the   churchwardens  have  a  right  to  exercise  a 

reasonable  discretion  in  directing  where  the  congregation  shall  sit; 

and  if  the  defendant  used  no  unnecessary  force,  he  had  a  right 

to  remove  the  plaintiff  from  the  pew  in  question  to  another  seat. 

If,  in  the  exercise  of  a  fair  discretion,  the  churchwardens  thought 

it  more  convenient  that  the  pew  should  be  occupied  by  Gaylard's 

family,  and  not  by  the  plaintiff,  and  if  the  removal  could  be  effected 

without  public  scandal,  or  the  disturbance  of  divine  service,  the 

defendant  was  justified.     You  are  to  say  whether  any  unnecessary 

violence  was  used. 

Verdict  for  the  plaintiff.     Damages  5L 

Crmvder  and  Bere,  for  the  plaintiff. 

Erie  and  Moody,  for  the  defendant. 


DOE  D.  EOWCLIFFE  v.  EARL  of  EGREMONT.  i841. 

Aim  16 
(2  Moody  &  Eobinson,  386—387.)  _ll_  ' 

A  witness  called  on  his  suhjxxna  daces  tecum,  who  objects  to  the  production   Bridgewatcr. 
of  documents,  has  no  right  to  have  the  question  of  his  liability  to  produce         [  386  ] 
argued  by  his  counsel  retained  for  that  puri)ose. 

This  was  an  ejectment  brought  by  the  lessee  of  a  tenant  for 
life  against  the  remainder-man  under  the  will  of  a  former  Earl 
of  Egremont. 
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The  question  in  the  cause  was,  whether  the  lease,  made  by  the 
tenant  for  life  under  a  power  of  leasing,  was  void  by  reason  of  nol 
being  in  compliance  with  the  power. 

The  lessor  of  the  plaintiff  had  let  judgment  go  by  default  in  an 
ejectment  brought  by  the  defendant,  on  the  ground  of  the  lease 
being  void  ;  and  the  present  action  was  brought  in  order  to  try  that 
question,  and  to  found  an  action  against  the  executors  of  the  tenant 
for  life  under  the  covenants  of  the  lease. 


Mr.  Murray,  the  attorney  for  the  executors,  was  called  on  his 
subpoena  duces  tecum,  to  produce  certain  accounts  showing  how  and 
when  the  tenant  for  life  had  received  the  rents  of  the  estate  in 
question,  and  other  documents  which  he  held  for  the  executors. 
He  objected  to  produce  those  documents,  on  the  ground  that  it 
would  be  prejudicial  to  the  interests  of  the  executors,  they  being  in 
the  nature  of  title  deeds. 

Greemvood  appeared  as  counsel  for  the  witness  to  contend  that 
[  ♦387  ]       he  was  not  bound  to  produce  the  *documents.     He  was  proceeding  to 
argue  the  question,  when  an  objection  was  made  to  his  right  so  to 
appear  by  the  counsel  for  the  plaintiff. 

EoLFE,  B.  said : 

The  course  has  always  been  for  the  witness  himself  to  state  to 
the  Judge  the  grounds  upon  which  he  contends  he  is  not  bound  to 
produce  the  document  required,  and  the  Judge  is  to  decide  on  the 
validity  of  those  grounds,  and  to  give  to  the  witness  the  protection 
claimed,  if  he  finds  him  to  be  entitled  to  it  (i). 

Greemvood  was  not  allowed  to  be  heard ;  and  in  the  result 
the  witness  was  required  to  produce  the  documents,  which  he 
accordingly  did. 

Verdict  for  tlie  defendant. 

Bere  and  Kinglake,  for  the  plaintiff. 


Erie,  Crouder,  and  M.  Smith,  for  the  defendant. 


(1)  So,  it  has  been  held  that  an 
objection  to  questions  proposed,  on  the 
ground  of  their  tendency  to  criminate 
the  witness,  must  come  from  the  wit- 
ness himself  (TAormi^  V.  Newton,  Moo.  & 


Mai.  48) ;  and  the  counsel  who  calls  the 
witness  will  not  be  allowed  to  argue  in 
support  of  the  objection.  {R.  v.  Adey, 
1  Moo.  &  Bob.  94.) 
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LEAKE  V.  The  MAEQUIS  of  WESTMEATH.  i84i. 

Dec,  20, 
(2  Moody  &  Robinson,  394—399.)  

A  decree  of  the  C^ourt  of  Arches  for  alimony  is  not  admissible  in  evidence      «^« '*»««". 
without  proof  of  the  proceedings  in  the  suit.  L  ^^^  ] 

Where  a  suit  is  removed  by  appeal  from  the  Consistory  Court  to  the 
Court  of  Arches,  the  judgment  of  the  Court  of  Arches  is  not  admissible  in 
evidence  without  showing  that  Court  to  be  duly  in  possession  of  such  suit 
by  producing  the  process  of  appeal,  viz.  the  transcript  of  the  proceedings 
sent  from  the  Court  below. 

Assumpsit  on  an  attorney's  bill. 

Pleas,  1.  Non  assumjmt.     2.  Statute  of  Limitations. 

It  was  stated  by  the  plaintiff's  counsel,  in  opening  his  case,  that 
the  defendant  and  Lady  Westmeath,  his  wife,  living  separate,  the 
defendant,  in  1821,  instituted  a  suit  against  her  in  the  Consistory 
Court  of  London  for  restitution  of  conjugal  rights,  which  was  met 
by  Lady  Westmeath's  putting  in  a  plea  for  a  divorce,  on  the  ground 
of  cruelty  and  ill-treatment.  In  Easter  Term,  1821,  Sir  C.  Robin- 
son, the  Judge  of  that  Court,  decided  that  Lady  Westmeath  had 
not  substantiated  the  allegations  in  her  plea,  and  made  a  decree 
that  the  defendant  was  entitled  to  the  restitution  of  conjugal  rights, 
and  that  Lady  Westmeath  should  be  admonished  to  return  to, 
and  cohabit  with,  him.  Against  this  judgment  Lady  Westmeath 
appealed  to  the  Arches  Court  of  Canterbury  ;  and  in  Easter  Term, 
1827,  the  Judge  of  that  Court  (Sir  John  Nichol)  pronounced  judg- 
ment in  favour  of  the  appellant,  divorcing  her  a  mensd  et  toro,  and 
condemning  Lord  Westmeath  in  all  the  costs,  as  well  of  the  original 
suit  as  of  the  appeal.  The  defendant  thereupon  appealed  to  the 
High  Court  of  Delegates,  by  which  Court  the  judgment  of  the  Arches 
Court  was,  in  April,  1829,  *aflBrmed.  The  defendant  then  presented  [  ♦SQS  ] 
a  petition  to  the  King  in  Council,  praying  for  a  commission  of  review, 
which,  however,  after  argument,  was  refused.  The  plaintiff  had 
been  employed  by  Lady  Westmeath  as  her  solicitor,  since  1827,  in 
carrying  on  these  various  proceedings,  and  also  in  defending  an 
appeal  from  the  Irish  Court  of  Chancery  to  the  House  of  Lords, 
in  a  suit  instituted  by  the  Marquis  of  Westmeath  against  the 
Marchioness  and  her  trustees,  for  the  purpose  of  setting  aside  a 
deed  of  separation,  executed  by  the  Marquis  in  1818 ;  and  the 
present  action  was  brought  to  recover  the  costs  incurred  in  all  these 
proceedings  between  1827  and  December,  1882. 

No  application  had  been  made  by  Lady  Westmeath  to  the  Eccle- 
siastical Courts  for  alimony  pendente  lite ;  but  upon  the  termination 
of  the  proceedings,  when  the  commission  of  review  was  refused, 
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Leake  she  commenced  proceedings  in  the  Court  of  Arches  for  permanent 
The  alimony,  by  filing  in  November,  1882,  what  is  called  an  "  allegation 
WEiT^EATH.  ^*  faculties,"  in  that  Court.  This  allegation  was  supported  by  an 
affidavit  of  Lady  Westmeath,  sworn  in  May,  1833 ;  and  the  defen- 
dant having  put  in  his  answer  to  the  allegation,  the  Judge  (Sir  J. 
Nichol)  on  the  9th  July  in  that  year  gave  judgment,  decreeing 
permanent  alimony  at  a  certain  sum  per  annum ;  which  judgment, 
on  appeal  to  the  Privy  Council,  was  affirmed,  the  Court  of  Appeal 
merely  reducing  the  amount  of  alimony  awarded. 

The  Attorney-General,  for  the  purpose  (as  he  alleged)  of  showing 
that  Lady  Westmeath  was  living  apart  from  her  husband  under 
[  '396  ]  justifiable  circumstances,  *propo8ed  to  put  in  the  judgment  of  the 
Arches  Court,  decreeing  alimony ;  and  an  officer  of  that  Court  was 
called,  who  produced  a  book  containing  short  minutes  of  the  pro- 
ceedings in  Court ;  viz.  first,  an  entry  of  the  receipt  of  the  documents 
from  the  Court  below;  secondly,  appointments  of  the  days  for 
hearing ;  thirdly,  entries  of  the  different  steps  taken  in  the  suit ; 
and,  fourthly,  the  judgment  of  Sir  John  Nichol,  which  was  given 
at  full  length,  and  of  which  it  appeared  that  there  was  not  any 
foimal  entry  except  that  contained  in  the  book  produced.  On 
cross-examination  he  stated  that  the  process  of  appeal  consisted 
of  a  transcript  of  the  proceedings  sent  up  from  the  Court  below, 
and  which,  on  the  determination  of  the  appeal,  was  remitted  to  the 
Court  below.  That  transcript  had  not  been  brought  by  the  officer 
of  the  Consistory  Court  with  the  other  documents  which  he  had 
now  in  Court,  in  obedience  to  the  subpoena  served  upon  him. 

The  Attorney-General  now  proposing  to  read  the  judgment  of 
Sir  J.  Nichol  from  the  book  of  minutes, 

The  Solicitor- Gene j-al  objected   to   the  admissibility   of   the 
evidence : 

At  present  it  does  not  appear  that  there  was  any  jurisdiction  in 
the  Court  of  Arches  to  entertain  the  suit;  or,  indeed,  what  the 
nature  of  the  suit  was,  except  by  the  short  and  incomplete  state- 
ments of  the  different  proceedings  in  the  Court  of  Appeal.  To  let 
in  evidence  of  the  judgment  of  the  Court  of  Appeal,  first,  the  tran- 
[  ♦397  ]  script  of  proceedings  from  the  Consistory  Court,  ♦which  was  the 
process  of  appeal,  ought  to  have  been  produced;  secondly,  the 
several  proceedings  in  the  suit,  which  led  to  that  judgment,  ought 
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also  to  be  produced ;  for  an  inference  is,  no  doubt,  intended  to  be       leake 

drawn  from  the  amount  of  provision  decreed  to  Lady  Westmeath         ^he 

as  alimony,  and  if  so,  the  defendant  is  entitled  to  have  before  the   Marquis  op 
•^  Wkstmeath. 

Court  the  proceedings  on  which  that  decree  was  founded. 

The  Attorney-General  : 

The  judgment  of  the  Arches  Court  is  tendered,  not  for  the  purpose 
of  enforcing  it,  but  merely  for  collateral  purposes;  and  for  such 
purposes,  at  all  events,  we  have  done  enough  to  make  it  evidence. 
There  is  no  formal  entry  of  the  judgment  except  that  which  the 
officer  now  holds  in  his  hand ;  and  credit  must  be  given  to  the 
Judge  of  that  Court,  that  he  did  not  give  judgment  in  a  suit  which 
was  not  duly  before  him.  It  never  could  be  necessary  that,  for  the 
mere  purpose  of  proving  separation,  all  the  proceedings  in  the  suit 
should  be  given  in  evidence. 

TiNDAL,  Ch.  J. : 

A  decree  of  the  Court  of  Chancery  cannot  be  read  in  evidence 
against  a  party,  without  also  putting  in  the  bill  and  answer ;  and, 
on  the  same  principle,  the  judgment  of  the  Ecclesiastical  Court 
cannot  be  made  evidence,  without  evidence  of  the  proceedings  in 
the  suit.  I  do  not  say  the  plaintiff  is  bound  to  produce  the  affidavits 
which  may  have  been  filed,  but  I  think  he  is  bound  to  show  what 
the  pleadings  were,  by  producing  the  libel  and  answer  and  the 
defensive  allegations.  It  appears  to  me  also,  that  the  transcript 
*from  the  Court  below  ought  to  have  been  produced,  to  show  that  [  *398  ] 
the  Arches  Court  was  duly  in  possession  of  the  suit. 

The  judgment  of  the  Arches  Court  was  accordingly  rejected. 

The  Attorney-General,  to  obviate  the  objection,  now  called  the 
keeper  of  the  records  of  the  Consistory  Court,  who  produced  the 
citation,  libel,  appearance,  and  allegations  filed,  and  judgment  pro- 
nounced, in  that  Court,  concluding  with  an  entry,  at  the  foot  of  the 
judgment,  that  Lady  Westmeath  appealed  from  the  judgment,  which 
(the  officer  said)  was  the  only  entry  on  record  ever  made  of  an  appeal 
from  the  judgment  of  that  Court.  The  A ttoimey -General  contended 
that  he  had  now  done  enough  to  let  in  the  judgment  of  the  Arches 
Court,  having  shown  a  suit  duly  instituted  and  terminated  in  the 
Court  below,  and  an  appeal  from  that  Court ;  and  he  added,  that 
in  the  event  of  the  evidence  being  now  rejected,  he  should  feel  it  to 
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[  •399  ] 


be  his  duty  to  tender  a  bill  of  exceptions  to  the  ruling  of  the  Lord 
Chief  Justice. 

The  Solicitor-General  renewed  his  objection  on  both  the  grounds 
before  urged ;  and  the  Lord  Chief  Justice  ruled  that  the  judgment 
for  alimony  was  still  inadmissible. 

An  officer  from  the  Consistory  Court  afterwards  brought  the  tran- 
script ;  but  the  objection  was  renewed,  that  though  this  met  the 
difficulty  as  to  the  want  of  jurisdiction  in  the  Arches  Court,  still 
the  *  judgment  of  that  Court  decreeing  alimony  in  1883  could  not 
be  received  without  producing  the  proceedings  in  the  suit  which  led 
to  that  judgment. 

TiNDAL,  Ch.  J. : 

I  am  still  of  opinion  that  the  judgment  cannot  be  put  in  evidence, 
until  you  show  the  proceedings  on  which  it  rested. 

The  evidence  was  accordingly  again  rejected. 

The  commission  under  the  Great  Seal  authorising  the  High 
Court  of  Delegates  to  hear  the  appeal  from  the  judgment  of  divorce 
pronounced  by  the  Arches  Court  in  1827,  and  the  judgment  of  the 
Court  of  Delegates  on  that  appeal,  were  read  without  opposition ; 
and  in  the  result,  a  verdict  was  taken  for  the  plaintiff,  subject  to  a 
special  case. 

Sir  F.  Pollock,  Attorney-General,  Ludlow,  Serjt.,  and  Hoggins, 
for  the  plaintiff. 

Sir  W.  Follett,  Solicitor-General,  Sir  T.  Wilde,  and  Shee,  Serjt, 
for  the  defendant. 


1842. 
Feb.  29. 

Guildhall, 
[409] 


The     MAYOE,    &c.,    of    LONDON    v.    The    MASTEB, 
WARDENS,  &c.,  OF  the  PEWTERERS'  COMPANY. 

(2  Moody  &  Robinson,  409—412.) 

An  actual  enjoyment  of  lights  for  20  years,  even  under  a  permission 
verbally  asked  for  by  the  occupier  of  a  house,  and  given  by  the  person 
having  right  to  obstruct,  is  sufficient  to  confer  a  right  under  2  &  3  Will.  lY. 
c.  71,  s.  3.  The  enjoyment  under  that  section  need  not  be  as  of  right,  or 
adverse. 

This  was  an  action  on  the  ease  brought  by  the  plaintiffs,  as 
reversioners  of  a  house  in  Leadenhall  Market,  for  the  obstrnction 
of  certain  windows.    The  declaration  alleged,  that  before  and  at 
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the  time  of  the  committing  of  the  grievances,  a  certain  messuage,  The 

&c.  had  been  demised  to  one  E.  Chipper,  as  tenant  to  the  plaintiffs,  of  London 

the  reversion  thereof  belonging  to  the  plaintiffs ;  in  which  messuage  j,^^  mIrteb 

there  were,  and  still  of  right  ought  to  be,  divers  to  wit,  twenty-four  Wardens, 

OkC  OF  THb 

windows,  through  which  the  light  and  air  during  all  the  time  afore-  pewterebs' 
said  ought  to  have  entered,  and  still,  &c.  for  the  convenient  and  ompany. 
wholesome  use  and  enjoyment  thereof.     Yet,  &c. 

The  defendants  pleaded  (traversing  the  allegation  in  the  declara- 
tion), that  **  there  were  not,  nor  of  right  ought  there  to  have  been, 
any  such  windows  through  which  the  light  and  au-  ought  to  have 
entered,  or  did  enter,  into  the  said  messuage,  in  manner  and 
form,  &c." 

The  house  in  question  was  built  in  1816,  on  the  site  of  an  old 
house  which  was  then  pulled  down.  *In  the  new  house,  the  [  **io  ] 
windows  in  dispute  were  put  in  the  back  part,  looking  towards 
the  Pewterers'  Hall,  there  being  only  a  yard  or  court  between  the 
premises ;  and  the  plaintiffs*  case  was  that  they  had  been  enjoyed 
in  fact,  and  without  interruption,  up  to  the  time  of  the  obstruction 
in  1840.  The  obstruction  was  then  put  purposely  to  try  the  right ; 
and  Sir  T.  Wilde  for  the  plaintiffs  rested  his  case  on  the  right 
acquired  or  confirmed  by  such  user,  under  the  2  &  8  Will.  IV.  c.  71, 
8.  8.  It  appeared  that  the  new  house  had  been  extended  a  few  feet 
further  towards  the  Pewterers'  Hall  than  the  former  house,  that 
is  to  say,  as  far  as  a  wall,  belonging  to  the  defendants,  that  stood 
between  the  old  house  and  the  premises  of  the  defendants.  There 
were  some  windows  in  the  old  house  partly  obstructed  by  the  wall. 

For  the  defendants,  Channell,  Serjt.,  proposed  to  prove,  that 
when  the  new  house  was  built  in  1815,  the  Pewterers'  Company 
had  made  objections  to  the  windows  in  question  as  well  as  to 
others  put  out  by  other  parties.  The  tenant  of  the  plaintiffs' 
house,  and  the  other  parties,  were  then  summoned  to  attend  a 
Court  of  the  Company ;  and,  in  1818,  in  consequence  of  a  letter 
sent  by  the  clerk  of  the  Company,  the  then  tenant  of  the  plaintiffs' 
house,  Mr.  Chipper,  attended,  and  asked  to  be  allowed  to  continue 
the  windows  on  sufferance,  and  it  was  agreed  verbally  that  he 
should  pay  a  rent  of  21.  a  year ;  and  the  clerk  was  directed  to 
prepare  an  *agreement  to  that  effect.  He  did  so,  and  sent  the  t  ^^^  ] 
draft  to  Mr.  Chipper,  who  kept  it  for  some  time;  but,  in  1820, 
returned  it,  refusing  to  abide  by  the  agreement;  the  agreement 
could  not  now  be  found.     In  1819  the  defendants  had  leased  the 
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Thb         premises  opposite  the  back  of  plaintiffs'  house.     Channell,  Serjt., 

OF  London    contended,  that  these  facts   would   defeat  the   operation   of  the 

theMastkb,  statute;  that  the  enjoyment  intended  in  sect.  8  must  be  an  enjoy- 

wabde^^    ment  as  of  right,  and  adverse  to  the  persons  interested  in  any 

Pewtkbees*   opposition  to  it.     Here  it  was,  in   fact,  an  enjoyment  by  mere 

sufferance ;   and,,  as  to  the  enjoyment  from  1820,  the  defendants 

could  not  be  prejudiced  by  the  acquiescence  of  their  tenant. 

»riW€,  Serjt. : 

The  enjoyment  need  not  be  as  of  right.  It  is  sufficient  that  the 
actual  user  should  be  for  twenty  years.  Mr.  Baron  Parke  decided 
that  point,  and  the  case  afterwards  went  to  the  Court  of  Error,  and 
Lord  Chief  Justice  Tindal  delivered  the  judgment  of  the  Court : 
Flighty.  Thomas {\).  In  that  case  Maulb,  J.,  p.  695,  says :  "  Section  2 
requires  that  the  easements  therein  mentioned  shall  have  been 
enjoyed  by  persons  *  claiming  right  thereto,'  but  in  sect.  3,  which 
relates  to  the  access  of  light,  there  is  no  such  expression,  and  I 
think  the  omission  is  made  purposely." 

[  412  ]  Tindal,  Ch.  J.,  expressed  an  opinion  that  the  facts  opened  by 

the  defendants'  counsel  would  not  amount  to  a  defence  in  law. 

Channell,  Serjt.,  called  a  witness  to  show  that  the  wall  spoken 
of,  whilst  it  stood,  obstructed  the  windows  of  the  old  house  so  as  to 
prevent  their  overlooking  the  premises  of  the  Pewterers'  Company. 
At  the  close  of  his  examination, 

Tindal,  Ch.  J.,  said : 

I  think  that  all  you  have  stated  will  not  amount  to  a  defence. 
The  statute  says,  where  the  access  of  light "  shall  have  been  actually 
enjoyed  for  the  full  period  of  twenty  years  without  interruption,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible  any  local 
usage  to  the  contrary  notwithstanding,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement  in  writing." 
That  is  the  enactment,  even  if  at  the  outset  the  windows  were 
improperly  constructed.  Here  is  nothing  but  a  negotiation ;  and 
putting  out  of  question  all  that  relates  to  the  old  house,  and  taking 
this  from  1815  only,  as  a  new  house  then  first  built,  and  that  then 
a  negotiation  is  entered  into  for  an  agreement  which  you  are  unable 
to  produce,  I  think  that  this,  if  proved,  will  not  meet  the  expressions 

(1)  62R.  E.  468(11  Ad.  &ELi 
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used  in  the  Act  of  Parliament,  that  the  enjoyment  of  the  right        The 
must  be  by  consent  or  agreement  in  writing.  of  London 

r. 

Whereupon   Channell,   Serjt.,   consented  to   a  verdict   for   the  ^wa^ens*' 
plaintiffs.  *«•  of  the 


CHANDLEE  v.  HOENE  (I). 

(2  Moody  &  Eobinson,  423—424.) 

Where  a  witnoss  romains  in  Court,  after  an  order  that  the  witnesses  shall 
leave  the  Court,  his  testimony  cannot  on  that  ground  be  excluded :  it  is  only 
matter  for  observation  on  his  evidence. 

Case  for  slander. 

The  witnesses  were  all  ordered  out  of  Court;  but  one  of  the 
witnesses  called  for  the  plaintiff  admitted  *that  he  had  been  in 
Court  during  the  whole  case.  Upon  which  Hodges,  for  the  defendant, 
contended  that  he  ought  not  to  be  examined. 

Ebskine,  J.,  said : 

It  used  to  be  formerly  supposed  that  it  was  in  the  discretion  of 
the  Judge  whether  the  witness  should  be  examined.  It  is  now 
settled  and  acted  upon  by  all  the  Judges  that  the  Judge  has  no 
right  to  exclude  the  witness ;  he  may  commit  him  for  the  contempt, 
but  he  must  be  examined ;  and  it  is  then  matter  of  remark  on  the 
value  of  his  testimony  that  he  has  wilfully  disobeyed  the  order. 

Verdict  for  the  plaintiff. 


Pbwtebebs' 

COMPANT. 

1842. 
March  4. 

&UUhury, 

[423] 


r  •^ai  ] 


JEANS  V.  WHEEDON. 

(2  Moody  &  Robinson,  486—187.) 

Whore  on  a  preliminary  hooiing  of  a  case,  the  magistrate's  clerk  had 
taken  down  what  a  witness  said,  but  neither  witness  nor  magistrate  signed 
it :  Held  that  what  the  witness  said  might  be  proved  by  any  one  who  heard 
him,  without  producing  the  clerk's  note. 

Case  for  a  malicious  prosecution. 

The  defendant  had  made  a  charge  against  the  plaintiff  before  a 
magistrate,  the  hearing  of  which  was,  in  the  first  instance,  adjourned, 
and  on  a  subsequent  occasion  the  case  was  heard,  and  the  deposi- 
tions were  gone  through,  taken  down,  and  the  plaintiff  committed 
for  trial.     A  magistrate's  clerk  attended  on  the  first  occasion  and 


(1)  Compare  AU,'Gen.  v.  fiulpit  (1821)  23  E. 
(1836)  48  E.  E.  794.— A.  C. 


E.  637 ;  and  Thomas  v.  David 

62—2 


1843. 
JfUy\. 

GHildhalL 

[486] 
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V. 

Wheedon. 


[  •487  ] 


took  do\s'n  what  the  defendant  said,  but  the  defendant  did  not  sign 
it,  nor  did  the  magistrate. 

Bompas,  Serjt.,  objected  that  parol  evidence  was  inadmissible 
of  what  the  defendant  said  on  the  first  occasion,  and  that  the  writing 
must  be  produced. 

Cresswell,  J. : 

I  know  from  the  depositions  returned  to  me  at  the  Assizes,  that, 

in   practice  when  a  case  is  adjourned,  the  depositions   are  not 

regularly  reduced  to  writing  under  the  statute ;   and  I  think  that 

parol  evidence  is  admissible  here  of  what  was  said  on   the   first 

occasion.     If  two  persons  are  present  on  the  examination  of  a 

witness,  and  one  takes  a  note  of  what  the  witness  says,  and  the 

other  *does  not,  the  latter  is  as  competent  as  the  former  to  prove 

what  he  heard. 

Verdict  for  the  plaintiff. 

Talfourd,  Byles,  Serjts.,  and  Hance,  for  the  plaintiff. 

Bompas,  Serjt.  and  Doane,  for  the  defendant. 


1843. 
July  3. 

GuUdhalL 
[489  J 


SADLEK  AND  Others  v.  BELCHER  and  Otheks. 

(2  Moody  &  Eobinson,  489—494.) 

By  the  custom  of  a  Bank  money  paid  in  alter  banking  hours,  was  put 
into  a  separate  place  of  deposit,  and  entered  in  a  counter-book,  bat  not 
carried  to  the  customer's  account  till  next  day :  where  a  customer  paid  in  a 
Bank  note  after  the  banking  hours,  and  the  banker  haying  before  resolTed 
not  to  open  his  Bank  again,  placed  the  note  in  such  separate  place  of  deposit, 
without  carrying  it  to  the  account  of  the  customer,  and  next  morning 
stopped  payment,  and  became  bankrupt,  the  Bank  note  was  held  to  remain 
the  property  of  the  customer. 

Tboveb  for  a  5002.  Bank  of  England  note. 

Plea  1.  Not  guilty. 

2.  That  the  plaintiffs  were  not  possessed,  &c. 

The  defendants  were  assignees  of  the  estate  and  effects  of  Messrs. 
Whitmore,  Wells,  &  Co.  who  on  the  29th  of  June,  a.d.  1841,  and 
for  many  years  previously,  carried  on  business  in  Lombard  Street 
in  the  city  of  London,  as  bankers.  The  plaintiffs  on  that  day  vere» 
and  for  many  years  previously  had  been,  customers  of  Messrs. 
Whitmore,  Wells,  &  Co.,  and  on  the  said  29th  June  the  plaintifiis 
had  an  account  with  Messrs.  Whitmore)  Wells,  <b   Co.  as   their 


VOL.  LxiT.]     1843.     N.  P.     2  MOODY  &  ROB.  489—491.  821 

bankers,  the  balance  of  which  account  then  was  in  favour  of  the  Sadler 
plaintiffs,  independently  of  the  Bank  note  in  question  in  this  action,  bblcher. 
The  course  of  business  at  the  Bank  of  Messrs.  Whitmore,  Wells, 
&  Co.,  was  to  close  the  business  of  the  day  at  five  o'clock,  and  then 
to  make  up  their  books  and  accounts  of  all  ^monies  received  or  [  *490  ] 
paid  in  the  course  of  the  day,  before  that  hour.  It  was  also  their 
custom  of  business  at  five  o'clock  to  draw  in  the  counter-book  a 
line  under  the  last  entry  of  monies  received  prior  to  that  hour, 
during  the  day,  and  after  that  hour  not  to  pay  any  cheques  which 
might  be  presented ;  but  to  receive  any  money  which  might  be 
brought  and  deposit  it  in  a  separate  place  where  it  could  not 
become  mixed  with  the  receipts  of  the  day,  and  to  enter  the  sums 
so  received  after  five  o'clock,  together  with  the  names  of  the  persons 
on  whose  account  they  were  paid  in,  in  the  counter-book  under  the 
line  so  drawn  as  aforesaid,  but  not  to  take  into  the  account  of  the 
receipts  of  that  day  any  money  so  received  after  five  o'clock,  nor  to 
enter  it  in  any  other  book  than  in  the  counter-book  under  the  line 
as  before  stated,  until  the  following  day,  when  such  money  was 
entered  in  the  books  as  taken  into  account  as  part  of  the  receipts 
of  such  following  day;  and  when  money  was  so  paid  in,  the 
customer  was  entitled  to  draw  upon  it  at  the  opening  of  the  Bank 
on  the  following  morning.  The  counter-book  was  a  book  in  which 
an  entry  was  made  of  all  monies  paid  in  to  the  bankers  as  the 
same  were  paid  in,  and  was  always  resorted  to  to  ascertain  whether 
money  had  been  paid  in  by  a  customer  during  the  day,  before  a 
cheque  of  such  customer  was  dishonoured.  The  same  course  of 
business  appeared  to  be  pursued  in  the  other  London  Banks, 
varying  only  in  the  circumstance  that  in  some  London  Banks  no 
entry  is  made  in  the  counter-book  of  monies  received  after  five 
♦o'clock  until  the  following  day,  but  such  monies  are  deposited  in  [  ♦491  ] 
a  separate  place  and  marked  with  the  name  of  the  party  on  whose 
account  they  are  paid  in. 

Before  five  o'clock  on  the  said  29th  June,  Messrs.  Whitmore, 
Wells,  &  Co.  had  resolved  to  close  their  Bank  after  five  o'clock  on 
that  day,  and  not  to  open  it  again  for  business,  and  at  five  o'clock 
on  the  said  29th  June  a  line  was  drawn  in  the  counter-book,  under 
the  last  entry  of  monies  received  during  that  day. 

After  five  o'clock  on  the  said  29th  June  the  plaintiffs  sent  their 
clerk  to  Messrs.  Whitmore,  Wells,  ife  Co.'s  Bank  with  the  5001. 
Bank  note  in  question,  to  be  paid  in  to  their  credit.  The  Bank  note 
was  received  by  a  clerk  of  Messrs.  Whitmore,  Wells,  &  Co.,  and  at 
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Sadler  the  time  he  so  received  it  he  told  the  plaintiffs'  clerk  from  whom  he 
Bklchkr.  received  it  that  it  would  not  he  taken  into  account  that  day.  The 
Bank  note  was  then  deposited  by  the  clerk  who  received  it  iii  a 
separate  place,  where  it  could  not  become  mixed  with  the  monies 
which  had  been  received  before  five  o'clock  on  that  day,  and  the 
amount  of  the  said  Bank  note,  together  with  the  names  of  the 
plaintiffs,  were  entered,  in  the  usual  way,  in  the  counter-book,  under 
the  line  so  drawn  as  aforesaid,  but  the  Bank  note  was  not  ever 
entered  in  any  other  book  belonging  to  Messrs.  Whitmore,  Wells, 
&  Co.,  nor  was  it  in  any  way  (except  in  the  manner  before  men- 

[  •492  ]  tioned)  carried  to  the  account  of  the  plaintiffs,  *nor  was  it  entered 
in  the  plaintiffs'  pass  book,  which  was  afterwards  made  up  to  the 
80th  of  June,  1841.  Messrs.  Whitmore,  Wells,  &  Co.  never  opened 
their  Bank  for  business  after  the  said  29th  of  June,  and  on  the 
80th  of  June,  1841,  they  stopped  payment,  and  committed  an  act 
of  bankruptcy.  At  ten  o'clock  on  the  morning  of  the  said  30th  of 
June,  the  plaintiffs  applied  to  have  the  Bank  note  in  question 
returned  to  them,  and  were  informed  that  the  bankers  would  have 
returned  it,  but  that  they  thought  it  had  better  wait  until  the 
official  assignee  was  consulted.  On  the  1st  of  July,  1841,  a  fiat  in 
bankruptcy  was  issued  against  Whitmore,  Wells,  &  Co.,  and  the 
defendants,  as  their  assignees,  took  possession  of  the  Bank  note  in 
question,  and  converted  the  same  to  their  own  use. 

For  the  plaintiffs  it  was  contended,  that  as  the  note  had  never 
been  carried  to  their  credit  with  the  Bank  of  Messrs.  Whitmore, 
Wells,  &  Co.,  at  the  time  when  the  act  of  bankruptcy  was  com- 
mitted, Whitmore,  Wells,  &  Co.  would  have  been  perfectly  justified 
in  returning  it,  and  were  bound  to  return  it  to  the  plaintiffs  when 
it  was  demanded  on  the  morning  of  the  80th  of  June :  and  Thomj^ 
son  V.  Giles  (i)  and  Tltrelfal  v.  Giles  were  cited,  the  latter  of  which 
was  said  to  be  almost  precisely  in  point.     It  was  an  action  for 
money  had  and  received,  brought  against  the  assignees  of  Warwick 
[  ♦493  ]      &  Co.,  who  were  *bankers  in  Lancashire  ;  and  the  facts  were,  that 
the  plaintiff  had,  after  banking  hours,  deposited  a  large  sum  of 
money  with  the  manager  of  Warwick  &  Co.'s  Bank,  at  their  place 
of  business.     The  manager  knowing  that  the  Bank  was  on  the  eve 
of  stopping,  although  no  resolution  to  that  effect  had  been  formally 
come  to  by  the  bankers,  placed  the  money  in  a  place  by  itself, 
separate  from  the  funds  of  the  house,  and  the  Bank  never  after  that 
day  opened  for  business.    The  action  came  on  to  be  tried  before  the 
0)  26  E.  E.  392  (2  B.  &,  C.  422). 
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Lord  Chief  Justice  Abbott  at  the  Lancaster  Assizes,  in  the  summer       Sadler 
of  1822,  and  that  learned  Judge  was  of  opinion  that  the  plaintiff     bklchbr. 
was  entitled  to  recover.     Here  the  case  is  stronger  against  the 
assignees,  for  a  resolution  to  close  their  business  had  been  come  to 
by  the  bankers  before  the  Bank  note  was  paid  in. 

Upon  its  being  distinctly  proved  by  the  plaintiffs'  evidence,  that 
the  Bank  note  was  paid  in  after  five  o'clock,  and  that  Whitmore, 
Wells,  &  Co.  had  before  then  determined  not  to  carry  on  their 
business  after  that  day, 

Lord  Abinobr,  C.  B.  expressed  a  strong  opinion  that  the  plaintiffs 
were  entitled  to  recover : 

His  Lordship  observed  that  the  note  had  never  been  mixed  with 
the  assets  of  the  house,  nor  had  the  amount  ever  been  carried  to 
the  credit  of  the  plaintiffs  in  the  bankers'  books  ;  and  having  been 
placed  apart  by  the  bankers,  after  they  had  come  to  a  resolution 
not  to  open  their  Bank  again,  it  must  be  *taken  that  they  dealt       [  *494  ] 
with  it  as  property  held  by  them  on  behalf  of  the  plaintiffs,  unless 
some  unlooked-for  contingency  should  occur  before  the  next  morning 
which  might  enable  them  to  alter  their  resolution.   It  was  therefore 
like  the  case  of  Atkins  v.  Bar  wick  (i).     There,  a  trader  had  bought 
goods  of  a  creditor,  but  finding  he  was  in  failing  circumstances,  and 
could  not  pay  for  the  goods,  he  put  them  aside  in  the  hands  of  a 
third  party,  giving  notice  to  the  creditor  that  he  had  done  so  ;  and 
it  was  held  that  they  did  not  pass  to  the  assignees  of  the  purchaser. 
And  Lord  Mansfield,  in  a  subsequent  case,  remarked,  that  if  the 
trader  had,  under  such  circumstances,  kept  the  goods,  it  would  have 
been  a  very  dishonest  act  (2). 

Sir  F.  Pollock,  A.-G.,  for  the  defendants,  said  he  had  been  of 
counsel  for  the  plaintiff  in  the  case  of  Threlfal  v.  Giles^  cited  on  the 
other  side,  and  he  did  not  think  that  after  the  intimation  of  his 
Lordship's  opinion  he  should  be  justified  in  continuing  the  defence. 
He  therefore  submitted  to  a 

Verdict  for  the  plaintiffs, 

Erie  and  Fitzhohert,  for  the  plaintiffs. 

Sir  F.  Pollock,  A.-G.,  and  Peacock,  for  the  defendants. 

(1)  1  Str.  165.  (2)  See  Harman  v.  Fuher,  I  Cowp. 

125. 
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1843.  The  APOTHECARIES'    COMPANY   v.   LOTINGA. 

'^!!!Lf  ^*  (2  Moody  &  Robinson,  495—500.) 

DurJiam.  ^  surgeon  may  administer  medicines  in  the  euro  of  a  surgical  case  with- 

[  *95  ]  out  being  subject  to  the  penalties  of  the  Apothecaries  Act  (55  Geo.  UL 

c.  194),  but  he  has  no  right  to  do  so  in  the  case  of  internal  diseases  not 
requiring  surgical  treatment,  such  as  fever,  or  consumption. 

This  was  an  action  of  debt  to  recover  penalties  incurred  by  the 
defendant,  under  55  Geo.  III.  c.  194,  s.  20,  for  practising  as  an 
apothecary,  without  having  obtained  a  certificate  as  directed  by 
.    the  Act. 

The  first  count  alleged  that  after  the  Ist  day  of  August,  1815, 
mentioned  in  the  Act,  to  wit,  on  &c.,  the  defendant  (not  being  a 
person  who  on  or  before  the  said  1st  day  of  August  was  actually 
practising  as  an  apothecary)  did  act  and  practise  as  an  apothecary 
in  England  (that  is  to  say)  by  then  and  there,  as  such  apothecary, 
attending  and  advising,  and  furnishing  and  supplying  medicines  to 
and  for  the  use  of  one  Ann  Pace,  without  having  obtained  such  cer- 
tificate as  by  the  said  Act  is  directed,  contrary  to  the  form  of  the 
statute,  &c.,  whereby,  &c.  There  was  another  count  in  the  same 
[  ♦ioe  ]  form,  only  *alleging  one  John  Palmerly  to  have  been  the  party 
advised  and  supplied  with  medicine ;  and  five  other  counts  in  the 
same  form,  only  varying  the  name  of  the  parties ;  and  there  was  a 
general  count  at  the  end,  stating  that  the  defendant  acted  and 
practised  as  an  apothecary,  by  then  and  there,  as  such  apothecary, 
attending  and  advising,  and  supplying  and  furnishing  medicine  to 
and  for  the  use  of  divers  and  very  many  persons  without  having 
obtained  such  certificate  as  by  the  said  Act  is  directed,  contrary,  Ac, 
whereby,  &c. 

Plea,  Not  guilty,  by  statute  (21  Jac.  I.  c.  4). 

It  appeared  that  the  defendant  was  a  foreigner,  who  resided  with 
a  person  represented  to  be  his  uncle,  in  the  town  of  Bishop 
Wearmouth;  and  in  regard  to  the  first  count,  the  evidence  was  that 
Ann  Pace  had  been  afflicted  with  a  consumption  for  some  months 
before  November,  1842,  when  the  defendant  was  called  in  to  attend 
her  ;  he  attended  her  till  the  January  following,  when  she  died  ;  he 
was  accustomed  to  desire  the  mother  of  the  deceased  to  go  to  his 
house  for  the  medicine,  and  upon  her  doing  so  the  defendant  gave 
some  directions  to  his  uncle  in  a  language  which  the  witness  could 
not  understand ;  the  uncle  then  went  into  another  room  and  brought 
some  medicine  in  bottles,  which  the  defendant  examined,  and  smelt, 
and  said  it  was  all  right,  and  put  labels  on  the  bottles,  containing 
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directions  how  the  contents  were  to  be  used ;  and  after  the  death  of     Apothe- 

r*  Arties' 

Ann  Pace  the  mother  received  from  the  uncle  a  bill,  in  the  *following  company 
form,  which  was  partly  engraved  and  partly  in  the  defendant's  iothiga 
handwriting :  [  •497  j 

"  Mr.  Pace  to  Mr.  Lotinga,  Surgeon,  &c. 

£  8,  d. 
Bill  delivered       -  -  -  - 

Medicines,   &c.,   from   1st   Nov.   1842,    to    2nd 

January,  1843  -  -  -  -  -  3  18    0 

Journeys  .  .  -  .  - 

Surgery  ------ 

Fees         ------ 

Account  for  Servants       -  .  -  - 


3  18    0 
'*  Attendance 

"  Particulars  if  required." 

In  regard  to  the  second  count,  it  appeared  that  the  defendant,  at 
the  request  of  a  Mr.  Robson,  attended  a  boy,  John  Palmerly,  for  a 
complaint  which  he,  the  defendant,  said  was  inflammation  of  the 
chest,  and  the  defendant  used  to  visit  him  at  the  house  of  the  boy, 
and  said  he  would  send  some  medicines,  which  were  in  fact  after- 
wards brought  by  his  servant ;  amongst  other  things,  he  directed 
leeches  to  be  applied,  and  sent  some,  for  which  the  boy's  father 
paid  him  48.  He  afterwards  sent  in  a  bill  as  follows :  ''  Mr.  Lotinga's 
charge  for  medicine  and  attendance,  from  5th  of  March  till  the  30th 
of  March,  1843,  on  Mr.  Eobson  for  Mr.  Palmerly's  son,  11.  17«." 

The  plaintiffs'  counsel  then  tendered  evidence  *(on  the  last  count)  [  '^os  ] 
that  the  defendant  in  the  month  of  January,  1843,  had  attended  one 
Lancelot  Appleby  for  a  paralytic  affection ;  that  the  defendant 
supplied  ten  bottles  of  medicine,  some  to  be  used  as  embrocations, 
some  to  be  taken  internally;  and  that  he  sent  in  a  bill  charging 
11.  78.  for  medicines,  and  10s.  6cl.  for  attendance. 

Dundas,  for  the  defendant,  objected  that  this  evidence  could 
not  be  received ;  the  case  of  Appleby  was  not  referred  to  in  any  of 
the  seven  first  counts,  and  the  last  count  was  too  general ;  it  would 
be  a  great  hardship  on  the  defendant  if  he  were  thus,  without 
notice,  suddenly  required  to  explain  the  circumstances  of  any  trans- 
action which  the  plaintiffs  might  bring  forward  as  a  case  of 
practising  as  an  apothecary. 
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I*. 

LOTINOA. 


[  H99  ] 


The  learned  Judge,  however,  ruled  that  the  evidence  was  admis- 
sible ;  it  was  impossible  to  say  that  the  evidence  tendered  did  not 
tend  to  establish  the  facts  charged  in  the  eighth  count ;  and  if  that 
count  was  open  to  any  objection  on  the  ground  of  its  generality,  an 
objection  of  that  nature  could  not  be  urged  in  this  stage  of  the 
proceedings. 

The  evidence  was  accordingly  received. 

D%mdu8  then  went  to  the  jury  upon  the  facts,  and  contended 
that  the  instances  of  practice  relied  upon  by  the  plaintiffs  were  all 
cases  in  which  the  ^defendant  had  practised  not  as  an  apothecary, 
but  as  a  surgeon  ;  he  had  so  described  himself  in  his  bills,  and  the 
cases  themselves  were  properly  of  that  kind.  The  first  case  proved 
(of  consumption)  was  known  to  require  surgical  treatment,  by 
bleeding,  &c. ;  and  so  was  the  second,  in  which,  in  fact,  leeches  had 
been  applied ;  and  in  the  last  instance,  that  of  Appleby,  the  defen- 
dant (whether  correctly  or  not)  had  treated  the  disease  as  one  to  be 
cured  by  external,  applications.  He  also  contended  that  there  was 
evidence  that  the  defendant  supplied  the  medicines  rather  as  a 
chemist,  than  as  an  apothecary. 


[  •500] 


Cress  WELL,  J.  to  the  jury : 

The  sole  question  is,  whether  the  defendant  has  practised  as 
an  apothecary,  for  it  is  not  pretended  that  he  had  obtained  any 
certificate  authorizing  him  to  do  so.     Now  I  apprehend  that  an 
apothecary  is  a  person  who  professes  to  judge  of  internal  disease 
by  its  symptoms,  and  applies  himself  to  cure  that  disease  by  medi- 
cines ;  and  if  you  think  the  defendant  has,  in  either  of  the  eases 
proved  before  you,  acted  in  that  way,  I  recommend  you  to  find  your 
verdict  for  the  plaintiffs.     The  mere  fact  of  the  defendant's  having 
supplied  medicines,  does  not  necessarily  show  that  he  practised  as 
an  apothecary  ;  for  a  surgeon  may  lawfully  do  that,  if  the  medicines 
are  administered  in  the  cure  of  a  surgical  case.    If,  for  instance,  in 
the  case  of  a  broken  leg  it  becomes  necessary  to  administer  medicine, 
no  doubt  the  surgeon  may  lawfully  do  so ;  but  on  the  other  hand, 
*if  a  surgeon  takes  upon  himself  to  cure  a  fever,  he  steps  out  of  his 
lawful  province,  and  is  not  authorized  to  administer  medicine  in 
such  a  case.     You  then,  on  the  whole,  are  to  say  whether,  in  the 
instances  proved  before  you,  the  defendant  acted  as  an  apothecanr, 
or  as  a  surgeon.     Ta]ve  the  c^se  of  Ann  F^ce,    It  is  said  that  hen; 
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was  a  surgical  case ;  but  can  a  consumption  fairly  be  so  classed  ? 
how  does  the  medical  attendant  judge  of  it  ?  surely  by  the  symptoms 
of  the  patient  in  regard  to  the  internal  functions  of  the  body ;  and 
how  does  he  apply  liimself  to  cure  it?  not  by  manual  operation 
externally,  but  by  the  administration  of  medicine  internally.  Apply 
the  same  test  to  the  other  instances,  and  if  in  any  of  them  you  think 
that  the  defendant  was  acting  as  an  apothecary,  you  must  find  your 
verdict  accordingly.  But  then  it  is  said,  if  he  did  not  supply  the 
medicines  as  a  surgeon,  still  he  did  not  supply  them  as  an  apothecary , 
but  as  a  chemist.  But  a  chemist  is  one  who  sells  medicines  which 
are  asked  for,  whereas  if  you  believe  the  evidence,  the  present 
defendant  himself  selected  the  medicines,  and  determined  on  which 
he  ought  to  give. 

Verdict  for  the  'plaintiffs  on  the  first  cotint,  the  plainti^s 
not  seeking  to  recover  more  than  one  penalty, 

Wortley  and  Robinson,  for  the  plaintiffs. 

Dundas  and  R.  Ingham,  for  the  defendant  (i). 


Apothe- 
caries* 
Company 
r. 

LOTINOA. 


SCHOLES  V.   CHADWICK 

(2  Moody  &  Robinson,  507—508.) 

On  an  issue,  whether  the  plaintiff  had  an  easement  in  the  defendant's 
land,  the  declaration  of  a  former  occupier  of  the  defendant's  land  is  not 
admissible  against  him. 

This  was  an  action  on  the  case.  The  declaration  alleged,  that 
the  plaintiff  was  possessed  of  a  close,  and  by  reason  thereof  was 
entitled  to  water  his  cattle  at  a  pond  in  a  field  of  the  defendant's, 
which  adjoined  the  plaintiff's  also ;  that  the  defendant  wrongfully 
drained  off  the  water  from  the  pond,  and  that  in  consequence 
thereof  a  mare  of  the  plaintiff,  in  descending  into  the  pond  to 
drink,  fell  down  a  steep  bank  and  was  drowned. 

Plea  1.  Not  guilty. 

2.  Denying  the  right  alleged. 

Martin,  for  the  plaintiff,  in  proof  of  the  right  alleged,  tendered 
evidence  of  a  declaration  made  by  a  former  occupier  of  the  defen- 
dant's land.  The  wife  of  the  occupier  had  requested  him  to  fence 
off  the  pond,  on  account  of  its  being  dangerous  to  children ;  and 


1843. 
Aug.  21. 

LirerjHHil. 
[  ^•>07  ] 


(1)  See  Allison  v.  Ilaydmi,  29  E.  E. 
653  (4  Bing.  619) ;  Ajtothtcaries'  Com- 


pavy  V.  Ortenhoiufhj  55  B.  R  429  (I 
a  B.  799). 
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scHOLBs      Martin  proposed  to  give  in  evidence  the  answer  of  the  occupier, 
Chadwick.    viz.  that  he  could  not  fence  it  off,  because  the  owner  of  the  plaintiff's 
close  had  a  right  to  water  his  cattle  at  it. 

Murphy y  Serjt.  objected  to  the  evidence;  the  statement  of  a 
[  'oos  ]  former  occupier  could  not  be  admissible  ^evidence  against  the  rever- 
sioner. Before  the  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  even  the 
acts  of  the  occupier,  if  he  had  only  an  estate  from  year  to  year,  did 
not  bind  the  reversioner ;  a  fortiori,  it  cannot  be  maintained  that 
his  mere  declarations  should  have  that  effect. 

Martin  : 

The  tenant  is  placed  in  possession  by  the  reversioner,  and  repre- 
sents the  reversioner ;  and  what  he  says  in  derogation  of  his  own 
rights  and  interest  at  the  time  must  be  admissible  evidence,  though 
of  course  the  weight  due  to  it  may  be  more  or  less. 

Cresswell,  J.  rejected  the  evidence. 

Verdict  for  the  defendant. 

Martin  and  Pickering,  for  the  plaintiff. 

Murphy,  Serjt.  for  the  defendant. 


1843. 
Nov,  2. 

Wi'^tmiTVffer. 
[636] 


YOUNG   V.   HONNER(l). 

(2  Moody  &  Eobinson,  536—538 ;  S.  C.  1  C.  &  K  51.) 

On  an  issue  as  to  the  genuineness  of  a  signature,  if  a  witness  denies  Ae 
genuineness,  and  assigns  as  his  reason,  a  peculiarity  in  such  signature, 
other  documents,  exhibiting  the  same  peculiarity,  may  be  put  into  his 
hands  on  cross-examination,  and  the  witness  may  be  questioned  upon 
them,  for  the  purpose  of  testing  the  value  of  his  evidence  as  to  the  genuine- 
ness of  the  disputed  signature.  If  he  denies  the  documents  to  be  genuine, 
proof  is  inadmissible  of  that  fact. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange. 

Plea.  That  the  defendant  did  not  accept  the  bill,  and  issae 
thereon. 

The  only  question  in  the  cause  was,  whether  the  words  "  accepted, 
Robert  Honner,"  appearing  on  the  bill  as  an  acceptance,  were  the 
genuine  handwriting  of  the  defendant. 

A  witness  called  for  the  defendant  swore  he  believed  the  signature 

not  to  be  the  genuine  signature  of  the  defendant ;  and  as  a  reason 

(1)  See  now  Criminal  Evidence  Act,  1865  (28  &  29  Vict.  c.  18),  ss.  1  and  S 
— A.C. 
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for  that  belief  he  added,  that  the  defendant  always  signed  his  name       Touno 
thus  — '*  R.  W.  Honner."  Honnbb. 

Upon  this  Lee^  for  the  pFaintiff,  in  cross-examining  the  witness, 
put  into  his  hands  a  document  purporting  to  be  signed  "Robert 
Honner,"  and  asked  him  whether  he  believed  it  to  be  the  *genuine  t  *^^^  3 
signature  of  the  defendant :  and  on  his  answering  in  the  affirma- 
tive, he  was  asked  whether  the  document  was  not  signed  "  Robert 
Honner  "  ?  and  whether,  after  seeing  that  document,  he  would 
persevere  in  saying  that  the  defendant  always  signed  his  name 
"R.  W.  Honner  *'  ?  The  document  was  not  in  any  way  relevant 
to  the  present  issue. 

Thesiger  objected  that  this  course  of  cross-examination  was  not 
allowable,  and  insisted  that  it  was  merely  instituting  a  comparison 
of  handwriting ;  he  cited  Doe  v.  Stbckermore  (i),  and  Griffiths  v. 
Ivory  (2). 

Alderson,  B.  (after  consulting  the  other  Barons,  who  were  sitting 
in  banco)  said  the  Court  was  unanimously  of  opinion  that  the  cross- 
examination,  as  far  as  it  had  been  pursued,  was  regular,  and  that 
the  question  objected  to  might  be  properly  put.  His  Lordship 
added,  that  they  could  not  subscribe  to  the  decision  of  the  Court  of 
Queen's  Bench  in  Griffiths  v.  Ivory ;  but  the  inconvenience  there 
suggested,  viz.  that  the  jury  would  have  to  try  various  collateral 
issues,  did  not  arise  here,  for  the  witness  had  himself  admitted  the 
document  now  put  into  his  hands  to  be  genuine  ;  and  surely,  if  the 
peculiarity  existed  in  it  which  he  relied  upon,  *as  disproving  the  [  •638  ] 
genuineness  of  the  signature  now  in  dispute,  that  must  be  a  circum- 
stance by  which  to  test  the  value  of  his  belief  on  the  subject.  But 
if  the  witness  had  denied  the  genuineness  of  the  signature  to  the 
document  now  put  into  his  hands,  he  should  not  have  allowed  any 
issue  to  be  raised  upon  that  point. 

The  question  was  accordingly  put. 

Verdict  for  the  plaintiff. 

Humfrey  and  R.  V.  Lee,  for  the  plaintiflf. 

Thesiger,  Butt,  and  Clarkson,  for  the  defendant. 

(1)  44  B.  B.  533  (5  Ad.  &  El.  703)  (2)  3  P.  &  D.  17. 
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1844.  EISHTON   V.  NE8BITT. 

April  4. 
^ (2  Moody  &  Eobinson,  554—556.) 

Liverpool,  j^  ^  question  of  pedigree,  when  it  is  important  to  show  that  the  family 

[  ^54  J  l^ad  relatives  living  at  a  particular  place,  evidence  may  be  given  of  declara- 

tions  by  a  deceased  member  of  the  family,  that  *'  he  was  going  to  visit  hia 
relatives  at  that  place." 

This  was  a  writ  of  right  brought  to  recover  certain  lands  in  the 
county  of  Lancaster. 

The  demandant  claimed  as  collateral  heir  to  one  Barbara  Aytoun. 
The  tenant  relied  on  two  fines  levied  by  Barbara  Aytoun  ;  the  first 
above  sixty  years  before  the  commencement  of  this  action,  by  which, 
and  a  deed  to  declare  the  uses  of  it,  the  seisin  of  Barbara  Aytoun 
was  divested;  and  the  tenant  showed  a  derivative  title  under  the 
parties  in  whose  favour  the  fines  were  levied,  and  a  long  possession. 
[  ♦oSS  ]  The  tenant  also  undertook  to  prove  that  another  *party  than  the 
demandant  was  the  heir  of  Barbara  Aytoun.  It  became  important 
for  the  tenant,  in  establishing  the  descent  of  this  party  from  an 
ancestor  of  the  name  of  Nicholas  Nabb  (a  brother  of  Barbara 
Aytoun),  to  show  that  a  member  of  his  family  lived  at  Blackburn ; 
and  in  order  to  show  that  fact,  Starkie  asked  a  witness  who  had 
married  into  the  Nabb  family,  whether  she  had  heard  her  husband's 
father  (who  lived  at  Manchester),  make  any  statement  on  that 
subject. 

The  witness  answered  that,  on  occasion  of  his  leaving  his  house 
at  Manchester,  she  had  heard  him  say  he  was  going  to  visit  his 
relatives  at  Blackburn. 

Dundas  objected  that  the  declaration  deposed  to  by  the  witness 
could  not  be  received  as  evidence  in  this  case.  In  cases  of  pedi- 
gree, the  declarations  of  deceased  members  of  the  family  had  been 
admitted  in  evidence,  where  such  declarations  pointed  to  particular 
individuals  as  being  members  of  the  family ;  but  there  were  two 
objections  to  the  admissibility  of  the  declaration  now  tendered : 
1st,  there  was  no  precedent  for  receiving  declarations  so  vague 
as  to  point  to  no  particular  individual ;  2ndly,  reputation  as  to  a 
place  where  a  thing  occurred,  is  not  evidence ;  it  has  been  so  decided 
in  the  case  of  a  declaration  as  to  the  place  of  birth  (i). 

[  556  ]         BOLFE,  B. : 

The  declaration  is  not  evidence  of  the  fact  that  the  father  of  the 
witness's  husband  did  go  to  Blackburn,  or  that  any  one  of  the  name 
(1)  See  Rex  v.  The  InhabitanU  o/Erith,  8  East,  539. 
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of  Nabb  was  living  there  ;  but  it  is  evidence  of  there  being  a  tradi- 
tion in  the  family,  that  they  had  relations  living  at  Blackburn ;  and 
in  the  event  of  its  beinjr  shown  by  other  evidence  that  there  were 
persons  of  the  name  of  Nabb  living  at  Blackburn,  this  declaration 
may  be  referred  to,  to  connect  those  persons  with  the  family  now 
spoken  of.  In  the  Troutheck  case  (i)  evidence  was  received  of  a  tradi- 
tion that  a  particular  individual  had  died  in  India,  for  the  purpose 
of  connecting  that  individual  with  the  family  of  the  claimant. 

The  tenant  made  out  his  case  satisfactorily,  and  in  the  result,  the 
demandant  submitted  to  a 

Verdict  for  the  tenant. 

Dundas  and  Archbold,  for  the  demandant. 

Starkie,  Crompton,  and  TomUnsoUy  for  the  tenant. 


BiSHTON 

Nesbitt. 


EICHAEDS  V.  RICHAEDS(2). 

(2  Moody  &  Robinson,  557—559.) 

In  an  action  for  defamation,  where  the  defendant  at  the  time  of  uttering 
the  words  had  referred  to  certain  reports  current  against  the  plaintiff,  which 
he  stated  he  had  reason  to  believe  were  true :  Held,  that  on  plea  of  Not 
guilty,  the  defendant  might  prove  by  cross-examination  of  the  plaintiff's 
witnesses,  that  such  reports  had  in  fact  prevailed  in  the  plaintiff's  neigh- 
bourhood, and  were  the  common  topic  of  conversation,  before  the  words 
were  uttered  by  the  defendant 

Case  for  words  spoken  to  one  A.  B.  imputing  to  the  plaintiff 
that  he  had  grossly  ill-treated  a  woman.  The  declaration  alleged, 
generally,  that  the  plaintiff  had,  in  consequence  of  the  slander,  lost 
the  friendship  of  his  neighbours,  &c. 

Plea :  Not  guilty. 

The  evidence  on  the  part  of  the  plaintiff,  showed  that  the  words 
were  spoken  to  A.  B.  on  the  occasion  of  his  going  to  the  defendant 
to  enquire  whether  he  bad  not  imputed  to  the  plaintiff  the  offence 
charged  upon  him,  and  who  was  the  author  of  the  slander  ?  The 
defendant,  in  reply,  stated  that  he  had  heard  of  the  imputation ; 
that  the  report  was  generally  correct,  and  that  be  had  reason  to 
believe  it  to  be  true ;  but  he  refused  to  state  from  whom  he  had 
heard  it,  and  strongly  censured  the  plaintiff. 

On  the  part  of  the  defendant,  it  was  attempted  to  be  shown  by 
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March  26. 

Bodmin. 
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(1)  Monckton  v.  The  Attorney -Oenfraly 
34  R,  R.  38  (2  Euss.  &  My.  147—151). 


(2)  Watkin  V.  Hall  (1868),  L.  R.  3 
Q.  B.  396,  37  L.  J.  Q.  B.  125. 
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Richards  cross-examination  of  the  plain tiflf's  *witnesse8,  that  the  supposed 
Richards,  misconduct  of  the  plaintiff  had  been  a  frequent  topic  of  conversation 
[  *o58  ]  among  those  who  were  employed  by  the  plaintiff  in  his  business, 
and  was  commonly  rumoured  in  the  town  in  which  the  plaintiff 
resided,  before  the  conversation  between  the  defendant  and  A.  B-, 
which  was  the  subject  of  the  action ;  and  such  evidence  was  insisted 
upon  as  admissible,  because  it  showed  that  the  defendant  was,  at 
all  events,  not  the  inventor  of  the  slander,  and  that  the  injury 
arising  from  the  slander  could  not  be  wholly  ascribed  to  the  defen- 
dant :  Moore  v.  Ostler,  and  Hardy  v.  Alexander,  referred  to  in 
Boscoe  on  Evidence,  p.  898  (5th  ed.),  were  cited. 

On  the  other  hand,  it  was  contended  that  there  was  no  reported 
authority  in  favour  of  the  admission  of  mere  rumours  in  mitigation, 
except  where  it  appeared  that  the  defendant  had  himself  heard 
the  rumours,  and  had  founded  his  statement  upon  such  reports 
of  others. 

Cresswell,  J.  stated  from  his  own  recollection,  that  the  case  of 
Hardy  v.  Alexander  was  not  a  decision  in  point,  for  that  the  evidence 
was  there  received  without  opposition  ;  but  that  in  Moore  v.  Ostler, 
such  evidence  had  been  objected  to  and  admitted. 

After  consulting  Wiohtman,  J.,  the  learned  Judge  allowed  the 
counsel  for  the  defendant  to  prove  the  above  facts  on  cross- 
examination. 

[  659  ]  Greenwood,  for  the  defendant,  in  his  address  to  the  jury,  urged 

them  to  find  for  the  defendant,  on  the  ground  that  the  supposed 
slander  being  contained  in  a  reply  to  enquiries  made  by  the  witness 
for  the  purpose  of  ascertaining  the  author  of  it,  was  prima  facie  a 
confidential  and  privileged  communication,  and  that  there  was  no 
proof  of  express  malice. 

Cresswell,  J. : 

It  appears  to  me  that  the  defendant  has  failed  in  showing  that 
he  had  any  lawful  excuse  for  the  act  complained  of ;  the  uttering 
of  defamatory  matter  of  an  actionable  nature  is  presumed  to  be 
malicious,  unless  it  occurred  on  a  lawful  occasion.  If  the  defendant 
had  merely  stated  to  the  witness  what  he  had  heard,  with  a  view  to 
enable  him  to  trace  the  slander  to  its  real  author,  the  case  might 
have  been  different.    But  here  the  defendant  went  further,  and  he 
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even  refused  to  point  oat  any  one  as  the  reporter  to  him,  of  the     Richards 
slander.  •  Richards. 

Verdict  for  the  plaintiff. 

Crowder,  Cockbicm,  and  M.  Smith,  for  the  plaintiff. 

Greenwood  and  Rawlinson,  for  the  defendant. 


ALLEN   V.   MAETIN. 

(5  Jurist,  239—240.) 

A  purchaser  under  an  ordinary  power  of  sale  in  a  mortgage  cannot 
require  the  mortgagor's  concurrence  on  the  ground  that  the  mortgagor 
is  in  possession,  if  the  mortgagee  undertakes  to  deliver  possession  on 
completion. 

This  suit  was  instituted  for  the  specific  performance  of  a  contract 
for  the  purchase  of  a  real  estate  belonging  to  one  John  Stephenson, 
and  sold  by  the  plaintiff  as  mortgagee,  with  a  power  of  sale.  By 
the  mortgage-deed,  it  was  provided,  that  in  case  default  should  be 
made  in  payment  of  the  mortgage-money,  of  which  the  production 
of  the  mortgage  indentures  should  be  conclusive  evidence,  it  should 
be  lawful  for  the  plaintiff,  his  heirs  and  assigns,  without  any  further 
concurrence  of  said  John  Stephenson,  his  heirs  or  assigns,  to  enter 
into  possession  of  the  premises,  and  whether  in  or  out  of  possession 
of  the  same,  to  make  any  lease  or  leases  thereof  as  he  or  they 
should  think  fit ;  and  also  of  his  and  their  own  authority  to  make 
sale  and  absolutely  dispose  of  the  same,  or  any  part  or  parts 
thereof,  with  the  appurtenants,  for  as  much  money  as  could  be 
reasonably  obtained  for  the  same ;  and  to  convey  and  assure  the 
same,  when  so  sold,  unto  the  purchaser  or  purchasers  thereof,  his, 
her,  or  their  heirs  and  assigns ;  and  it  was  declared  that  the 
receipts  of  the  plaintiff,  his  heirs  and  assigns,  for  the  purchase- 
money,  rents  and  profits,  should  be  good  discharges  for  the  same, 
and  that  the  person  paying  him  or  them  any  monies,  and  taking 
such  receipts,  should  not  afterwards  be  required  to  see  to  the 
application  of  the  monies  therein  expressed  to  be  received,  nor  be 
answerable  for  the  misapplication  of  the  same.  By  the  contract, 
dated  28th  March,  1887,  the  defendant  agreed  to  purchase  the 
premises  for  880Z.,  and  the  purchase-money  was  to  be  paid  as 
soon  as  peaceable  possession  was  given ;  at  all  events,  within  one 
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Allen       month  from  the  date  thereof ;  and  an  abstract  of  title  was  to  be 

Martin.      delivered.  ^ 

The  title  was  approved  of  by  the  purchaser ;  but  [the  purchaser 
insisted]  on  the  necessity  of  Stephenson  joining  in  the  conveyance, 
because  he  was  in  possession  of  a  portion  of  the  premises  sold,  and 
had  informed  the  purchaser  that  the  vendor  had  no  power  to 
deliver  possession,  and  that  he  (the  mortgagor)  claimed  some  right 
in  opposition  to  the  vendor ;  but  it  did  not  appear  oa  what  ground 
the  mortgagor  founded  his  denial  of  the  vendor's  right  to  deliver 
possession.  In  reply  to  this  objection,  the  vendor  expressed  himself 
ready  to  give  possession,  and  offered  to  guarantee  the  defei\dant 
against  all  claims  by  Stephenson.  The  defendant  proposed  a 
reference  to  a  conveyancer,  which  was  not  objected  to  by  the 
vendor ;  but,  to  save  the  expense  of  such  reference,  he  offered  to 
give  152.  for  the  concurrence  of  Stephenson.  The  concurrence 
of  Stephenson,  however,  was  not  obtained  by  this  means;  and 
after  a  great  deal  of  delay  and  correspondence  between  the  parties, 
the  vendor  always  professing  himself  ready  to  give  possession, 
and  the  purchaser  insisting  on  the  necessity  of  Stephenson^s 
concurrence,  the  bill  was  filed.  The  nature  of  the  points  in 
dispute  between  the  parties,  and  the  facts  of  the  case  are  more 
fully  stated  in  his  Lordship's  judgment. 

Pemberton  (who  was  absent)  *and  Wilcock,  for  the  plaintiff. 

Kindersley  and  Piggott^  for  the  defendant. 

Lord  Langdale,  M.  B.  : 

The  contract  was  entered  into  on  the  28th  March,  1887,  for  the 
purchase  of  a  certain  real  estate  by  Mr.  Martin,  the  defendant,  for 
the  sum  of  880L,  to  be  paid  as  soon  as  peaceable  possession  was 
given,  or  at  all  events  within  one  month  from  the  date  thereof; 
and  no  doubt  it  was  intended  between  the  parties  that  the  contract 
should  be  completed  within  one  month  from  the  date  of  it.  Very 
soon  after  the  contract  was  made  an  abstract  of  title  was  delivered ; 
and  if  there  were  any  objections  to  the  title,  though  it  does  not 
clearly  appear  whether  there  were  any,  they  were  very  shortly 
removed.  Before  the  end  of  the  month  at  the  expiration  of  which 
the  contract  was  to  be  completed,  objections  were  made  to  the 
proposed  conveyance.  It  appears  that  the  property  was  vested  in 
the  plaintiff  as  mortgagee,  with  a  power  of  sale,  and  that  he  had 
a  right  to  sell  without  the  consent  of  the  mortgagor,  and   in 
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exercise  of  that  right  he  had  entered  into  the  contract.    Before  the       Allsn 
end  of  the  month  the  solicitor  for  the  defendant  insisted,  that,  as      mahtin. 
the  sale  was  by  a  mortgagee,  it  was  necessary  for  the  mortgagor 
to  join  in  the  conveyance ;  and  on  the  12th  April,  1837,  he  com- 
municated his  .opinion  as  to  that  necessity  to  the  solicitor  for  the 
vendor,  who  happened  to  be  better  informed  by  the  aid  of  a  very 
valuable  book  (Sugd.  V.  &  P.),  and  he  disputed  the  necessity  of  the 
mortgagor  joining.     And  it  is  now  admitted,  that  in  that  opinion 
he  was  perfectly  right.     That,  however,  was  the  objection  taken, 
and  it  was  disputed,  and  in  that  interval  the  time  at  the  expiration 
of  \srhich  the  contract  was  to  be  completed,  expired.     After  that 
time  a  question  was  raised  by  the  defendant  as  to  the  power  of 
the  plaintiff  to  deliver  peaceable  possession.     The  mortgagor,  it 
appears,  was  in  possession  of  part  of  the  property;  and  it  was 
intimated,  on  the  9th  May,  by  the  solicitor  of  the  defendant  to  the 
solicitor  of  the  plaintiff,  that  it  might  not  be  easy  to  get  possession, 
for  he  was  informed  that  the  mortgagor  would  not  give  up  posses- 
sion.    To  that  a  proper  answer  was  returned, — "  Until  we  can  give 
you  possession,  we  don't  ask  for  the  purchase-money."    I  collect^ 
from  the  subsequent  part  of  the  correspondence,  that  the  defen- 
dant's solicitor  began  to  doubt  as  to  the  point  of  law  on  which  he 
had  relied,  for  he  did  not  afterwards  insist  on  the  mortgagor's 
being  a  necessary  party  to  the  conveyance  as  such,  but  he  insisted 
on  the  difficulty  of  obtaining  possession,  and  that  on  that  account 
it  was  necessary  for  the  person,  who  disputed  the  vendor's  right, 
to  join  in  the  conveyance.     That  was  the  turn  the  correspondence 
took  towards  the  end  of  May,  1887  ;  and  in  the  beginning  of  June 
the  solicitor  for  the  plaintiff  said  he  was  ready  to  give  possession. 
It  is  necessary  to  observe  the  situation  of  the  parties  at  this  time. 
The  defendant  was  claiming  a  right  as  to  the  conveyance  to  which 
he  was  not  entitled,  and  it  was  the  duty  of  the  plaintiff  to  be 
prepared  to  give  possession,  and  he  stated,  in  a    letter  to   the 
defendant's  solicitor,  that  he  was  ready  to  give  possession.    Now, 
possession  was  to  be  delivered  when  the  purchase-money  was  paid, 
and  the  conveyance  could  not  be  settled  until  the  question  whether 
the  purchaser  *was  entitled  to  have  the  concurrence  of  the  mort-       [  *240  ] 
gagor  in  the  conveyance  was  determined ;  and  though  it  was  the 
duty  of  the  plaintiff  to  give  possession,  yet,  on  account  of  the 
objection  made  by  the  purchaser,  he  was  not  able  to  prove  that  he 
could  give  possession.     It  was  in  this  state  of  things  when  the 
vendor  said  he  was  ready  to  give  possession,  but  could  not  prove, 

53—2 


886  1841.     CH.     6  JTJE.  240.  [r.b. 

Allen  through  the  objection  of  the  purchaser,  that  he  was  able  to  do  so, 
Martin.  that  the  letter  of  the  5th  June  was  written  on  behalf  of  the 
purchaser,  proposing  a  reference  to  some  conveyancer,  which  was 
willingly  acceded  to  by  the  solicitor  of  the  vendor.  But  he  said 
that  the  expense  of  a  reference  would  be  greater  than  giving  a  sum 
of  money  to  the  mortgagor,  and  he,  therefore,  authorized  the 
solicitor  of  the  defendant  to  give  15/.  to  the  mortgagor  for  his 
signature.  The  consequence  of  that  was,  that  the  purchaser 
conceived  he  had  prevailed  in  his  objection.  But  I  think  the 
plaintiff  did  not  intend  to  admit  the  right,  but  was  willing  to 
concede  to  the  wish  of  the  purchaser  at  the  expense  of  15Z.  And 
accordingly  some  attempts  were  made  to  procure  the  signature 
of  the  mortgagor,  and  an  authority  was  given  to  pay  him  15Z.  for 
bis  concurrence.  But  the  payment  of  that  sum  was  to  be  on 
condition,  not  only  of  the  mortgagor  joining  in  the  conveyance, 
but  also  of  releasing  all  claims,  and  consenting  to  give  up  posses- 
sion. It  is  difficult  to  suppose  that  there  was  not  something  to  be 
done  by  the  vendor  to  procure  possession,  though  he  might  have 
done  it  by  a  sum  of  money,  or  some  other  means.  The  mortgagor 
got  out  of  the  way,  and  was  not  to  be  found  from  June  to  August 
Two  circumstances  took  place  in  the  meantime.  On  the  2l8t  July, 
the  solicitor  for  the  vendor  wrote  to  the  purchaser's  solicitor, 
saying,  his  client  was  ready  to  give  possession,  but  not  taking  any 
step  to  do  so.  Then,  on  29th  July,  a  letter  was  sent  by  the  solicitor 
of  the  purchaser  to  the  vendor's  solicitor,  stating  the  complaint 
of  the  mortgagor,  that  he  was  unlawfully  turned  out  of  possession, 
and  that  he  threatened  to  commence  proceedings  at  law  ;  to  which, 
the  answer  was,  that  the  vendor  would  guarantee  the  purchaser 
against  all  claims  of  the  mortgagor.  In  August,  Stephenson  the 
mortgagor  not  being  to  be  found,  the  solicitor  of  the  vendor 
revoked  the  authority  to  pay  him  a  sum  of  money  for  his  concur- 
rence, stating  that  the  vendor  would  deliver  possession,  and  saying, 
for  the  first  time,  that  he  should  require  interest  on  the  purchase- 
money.  The  case  seems  then  to  have  been  in  this  way :  the 
vendor  saying  he  was  ready  to  give  possession,  and  the  vendee  not 
doing  those  things  which  were  necessary  to  enable  the  vendor 
to  put  him  in  possession,  but  saying  that  claims  were  made  by 
other  parties.  This  was  not  a  proper  thing  for  the  purchaser  to 
do.  A  purchaser  has  no  right  to  seek  information  from  other 
persons ;  and  if  he  attends  to  such  representations,  he  does  so  at 
his  own  risk.     And  I  am  of  opinion  that  the  purchaser,  in  not 
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attending  to  the  plaintiff's  representation  that  he  was  ready  to  allkn 
deliver  possession,  and  in  not  doing  those  things  which  were  maktik. 
necessary  to  enable  the  vendor  to  prove  that  he  was  ready  to 
deliver  possession,  did  so  at  his  own  risk.  I  think  the  vendor  had 
a  right  in  August  to  revoke  the  authority.  He  might  not  have 
a  right  to  revoke  the  authority,  without  paying  the  expense  incurred 
in  consequence  of  it ;  but  it  is  clear  that  he  consented  to  pay  the 
15Z.  only  to  avoid  expense,  and  not  from  any  notion  of  the 
purchaser's  right.  And  I  think  that,  being  prevented,  not  indeed 
by  the  conduct  of  the  vendee,  but  by  that  of  the  mortgagor,  from 
effecting  his  object,  he  had  a  right  to  revoke  the  authority,  and 
stand  on  his  contract.  And  so  he  expressed  himself  in  his  letter 
of  the  12th  August,  1837.  Further  correspondence  took  place 
between  the  parties ;  and  in  August,  1838,  we  find  the  vendor  not 
insisting  on  his  contract,  but  offering  lOZ.  to  procure  Stephenson's 
consent.  It  is  not  stated  what  was  done  upon  that.  Then,  in 
February,  1839,  the  bill  was  filed.  The  defendant,  by  his  answer, 
insists  that  Stephenson  is  a  necessary  party  to  the  conveyance, 
and  that  he  is  entitled  to  have  his  concurrence  therein,  and  that, 
in  consequence  of  the  delay  that  has  taken  place  in  completing  the 
contract,  he  is  entitled  to  compensation  for  dilapidations ;  and, 
lastly,  that  the  plaintiff  never  was,  and  is  not  now  in  a  condition 
to  deliver  possession  of  the  premises.  If  that  is  so,  the  contract 
cannot  be  performed.  The  evidence  on  this  point  is  utterly  value- 
less :  the  witnesses  speaking  only  to  their  belief  that  the  plaintiff 
could  not  deliver  possession,  because  the  parties  in  possession  said 
they  would  not  give  up  possession.  The  only  evidence  of  import- 
ance as  to  this  is,  that  it  appears  the  plaintiff  has  himself  been 
willing  to  give  money  to  Stephenson  for  his  concurrence  ;  and  it  is 
not  easy  to  suppose  that  he  would  have  offered  to  give  money, 
unless  there  was  some  obstruction  which  could  be  overcome  by 
that  means.  But  it  does  not  follow  from  this  that  the  plaintiff 
would  not  have  been  able  to  deliver  possession.  Therefore,  I  do 
not  think  there  ought  to  be  a  reference  to  inquire  whether,  at  any 
time,  the  plaintiff  could  have  delivered  possession,  but  only  whether 
he  can  deliver  possession  now;  and  if  he  can  do  so,  he  will  be 
entitled  to  a  specific  performance,  and  to  the  costs  of  this  suit. 
For  this  reason,  that  he  says  he  was  always  able  to  give  possession ; 
but  the  other  party  never  put  him  into  a  situation  to  do  that  which 
he  said  he  could  do.  Befer  it  to  the  Master  to  inquire  whether 
the  plaintiff  can  now  deliver  peaceable  possession. 
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TOKBOCK  V.   LAINY  aad  Others. 

(5  Jurist,  318.) 

A  jury  retired  to  consider  their  verdict,  and,  upon  their  returning  into 
Court  and  their  names  being  called  over,  one  of  the  jurors,  whose  name 
was  on  the  panel,  did  not  answer  to  the  name  which  the  officer  of  the 
Court  had  marked  as  the  name  of  the  party  called  and  sworn :  Held,  upon 
objection  taken  before  the  verdict  was  recorded,  that  it  was  not  a 
mis- trial. 

Assumpsit  for  work  and  labour.  *  *  At  the  trial  before 
Bolfe,  B.,  at  the  Lent  Assizes  at  Durham,  the  jury  retired  to  consider 
their  verdict,  and  the  learned  Judge  went  to  his  lodgings ;  upon  their 
coming  into  Court  to  deliver  their  verdict,  which  it  had  been 
agreed  should  be  taken,  in  the  absence  of  the  learned  Judge,  by 
the  officer  of  the  Court,  and  upon  their  names  being  called  over, 
no  juror  answered  to  the  name  of  William  Bloomer,  but  one 
of  the  jury  said  his  name  was  Thomas  Fulmer ;  and  they  gave  a 
verdict  for  the  plaintiff,  damages  40L  Is.  Before  the  verdict  was 
recorded,  the  counsel  for  the  plaintiff  objected,  that  there  was  a 
mis-trial,  and  renewed  the  objection  on  the  following  morning, 
when  it  appeared  that  the  name  of  Thomas  Fulmer  was  on 
the  panel  as  well  as  that  of  William  Bloomer.  The  learned 
Judge  ordered  the  verdict  to  be  recorded,  reserving  leave  to  the 
plaintiff  to  make  what  use  he  could  of  the  objection  thereafter. 
In  this  Term 

Dundas  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
a  mis- trial : 

*  *  The  jury  has  not  been  constituted  in  the  manner  prescribed 
by  6  Geo.  IV.  c.  50,  s.  26,  and  the  plaintiff  has  not  had  an  oppor- 
tunity of  challenging  Fulmer,  which  he  might  have  desired  to  do. 

(Patteson,  J. :  It  does  not  appear  that  Fulmer  was  sworn  by  a 
wrong  name. 

Lord  Dbnman,  Ch.  J.,  referred  to  B.  v.  Tremeame  (i),  in  which 
the  Court  granted  a  new  trial,  a  party  who  served  on  the  jury  not 
being  on  the  panel,  and  not  being  of  age.) 

Lord  Denman,  Ch.  J. : 

There  is  no  ground  for  our  interference  in  this  case.    We  cannot 
hold  that  there  has  been  a  mis-trial,  unless  we  can  say  that  the 
(1)  29  E.  E.  234  (o  B.  &  0.  264). 
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marking  of  the  juror's  name  by  the  officer  of  the  Court  is  a  con- 
dition precedent  to  a  correct  trial.  The  only  question  here  is, 
whether  the  circumstance  of  the  officer  putting  a  mark  against  the 
name  of  one  person  on  the  panel  instead  of  against  the  name  of 
another,  when  his  name  was  called  over,  destroys  the  effect  of  the 
verdict.  If  it  had  been  shown  that  any  consequences  unfavourable 
to  the  party  making  this  application  had  arisen  from  the  mistake 
of  the  officer,  it  would  be  different. 

Patteson,  J. : 

It  is  quite  consistent  with  the  circumstance  of  the  officer  calling 
the  wrong  name  when  the  jury  came  into  Court  to  deliver  their 
verdict,  that  the  party  was  sworn  by  his  right  name,  and  that  the 
only  mistake  was  in  the  officer  having,  when  the  name  was  first 
called,  marked  the  wrong  name. 


Williams  and  Wiohtman,  JJ.,  concurred. 


Rvle  refused. 


TORBOOK 

V. 

Laint. 


QueerCit 
Bench, 


REG.   V.   HETHERINGTON.  i84i. 

(5  Jurist,  529—530 ;  S.  C.  5  J.  P.  496.) 

It  is  an  indictable  offence  at  common  law  to  publish  a  blasphemous  libel 
of  and  conceiTiing  the  Old  Testament.  Lord 

Den  MAN, 
Indictment  for  a  blasphemous  libel  on  that  part  of  the  Holy  Bible        Ch.  j. 

called  the  Old  Testament.     The  defendant  had  been  tried  before  Littlkdalb. 

Lord  Denman,  Ch.  J.,  and  a  special  jury,  at  the  sittings  in  London  pattbson,  j. 

after  last  Michaelmas  Term,  and  found  guilty.  Lord  Denmak,  Ch.  J.,       [  629  ] 

having  told  the  jury,  that  if  they  thought  the  publication  tended  to 

question  or  cast  disgrace  upon  the  Old  Testament,  it  was  a  libel. 

Sir  John  Campbell  (Att.-Gen.),  having  prayed  the  judgment  of 
the  Court  upon  the  defendant, 


Thomas  moved  in  arrest  of  judgment,  or  for  a  new  trial : 

(Lord  Denman,  Ch.  J. :  You  are  too  late  to  move  for  a  new  trial : 
the  practice  is  to  move  within  the  first  four  days  of  Term,  and 
then  to  postpone  the  argument  until  the  party  is  brought  up  for 
judgment.) 

Then,  in  arrest  of  judgment,  the  offence  laid  in  the  indictment  is  not 
punishable  at  common  law.    The  indictment  sets  out  a  libel  only 


[630] 
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Beg.  upon  the  Old  Testament,  and  there  is  no  case  of  an  indictment  for  a 
Hbthe'rikg-   publication  discussing  matters  contained  in  the  Old  Testament. 

^^^'  All  the  cases  of  indictment  for  blasphemy  against  the  Holy  Scrip- 

tures are  for  matters  directed  against  Christianity  and  religion 
together.  The  first  case  which  is  said  to  have  decided  that 
Christianity  is  part  and  parcel  of  the  common  law  of  England  is  in 
the  Year  Book  (84  Hen.  YI.  p.  40  (i)) ;  but  that  opinion  seems  to  be 
founded  on  a  mistranslation;  and  all  the  cases  down  to  R,  v. 
WooUton  (2),  proceed  upon  that  mistranslation :  R.  v.  Tayler  (3),  in 
which  Hale,  Ch.  J.,  said,  ''  The  Christian  religion  is  a  part  and 
parcel  of  the  laws  of  England,"  is  a  leading  authority;  but  what 
reliance  can  be  placed  on  the  opinion  of  that  Judge  in  this  matter, 
seeing  he  held  witchcraft  punishable  at  common  law?  (4). 

(Lord  Denman,  Ch.  J. :  Hale,  Ch.  J.,  refers  to  the  enactments  of 
the  statute  law,  and  expressly  to  the  Act  of  Parliament  (5),  ''  which," 
he  says,  ''  hath  provided  punishments  proportionable  to  the  quality 
of  the  offence.") 

Besides,  at  the  time  of  the  cases  referred  to,  all  witnesses  must  have 
been  sworn  on  the  Bible  or  New  Testament,  but  that  is  now 
altered ;  and,  therefore,  the  reason  for  holding  that  an  attack  upon 
Christianity  would  dissolve  and  weaken  the  bonds  of  society,  viz. 
by  overthrowing  or  weakening  the  confidence  in  testimony  given  in 
Courts  of  justice,  no  longer  exists.     *    *    * 

Lord  Denman,  Ch,  J. : 

There  is  no  ground  for  granting  a  rule  in  this  case.    Though  in 

(1)  The    case     was    quare    impedit  are  obliged  to  take  cognizance  of  their 

against  the  Bishop  of  Lincoln ;  and  law  of  holy  Church ;  and  likewise  they 

the  passage,  which  is  obscure,  is  as  are  obliged  to  take  the  same  cognizance 

follows:    **Prisot.     A  tielx  Leis  que  of     our    law."      Wingate    evidently 

ils  de    Saint   Eglise    ont    en    ancien  grounds  his  third  maxim  on  the  above 

Scripture,    covient    a  nous  a  donner  passage:    **To  such  lawes    as    luiTe 

credence ;    car  ceo  Common  Ley  sur  warrant  in  Holy  Scripture,   our  law 

quel  touts  mannieres  Leis  sont  fondes.  giveth  credence,  tt  contra."   Maximee, 

Et  auxy,  Sir,  nous  sumus  obliges  de  p.  6.      [The  text  of  the  Year  Book 

conusti-e  lour  Ley  de  Saint  Eglise  :  et  seems  to  be  corrupt  or  defective.     An 

Bomblablement    ils     sont    obliges    de  obvious  error  in  the  translation   has 

conustre  nostre  Ley."    It  may  be  thus  been  corrected. — F.  P.] 

translated:    **To   such  laws  as  they  (2)  2  Str.  834;  S.  V.  more  fully  in 

of  holy  Church  have  in  ancient  Scrip-  Fitzg,  64. 

ture,    it    is    proper    for    us    to    give  (3)  3  Keb.  607  ;  1  Ventr.  293. 

credence;    for  that  is    (as    it    were)  (4)  6  How.  St.  Tr.  701,  702. 

common  law,  on  which  all  sorts  (of)  (5)  Stat.  1  Jac.  1.  c.  12,  repealed  by 

laws  are  founded.    And  thus,  Sir,  we  9  Geo.  11.  c.  o. 
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most  of  the  cases,  I  believe  not  in  all,  the  libel  has  been  against        Hso. 

the  New  Testament ;  yet  the  Old  Testament  is  so  connected  with  Hbthkrino- 

the  New  that  it  is  impossible  that  such  a  publication  as  this  could         ^^^' 

be  uttered  without  reflecting  upon  Christianity  in  general:   and, 

therefore,  1  think  an  attack  upon  the  Old  Testament  of  the  nature 

described  in  the  indictment  is  clearly  indictable.     It  is  our  duty  to 

abide  by  the  law  as  laid  down  by  our  predecessors,  and,  taking  the 

cases  which  have  been  referred  to  as  assigning  the  limits  within 

which  a  publication  becomes  a  blasphemous  libel,  the  publication 

in  question  is  one.     As  to  the  argument,  that  the  relaxation  of 

oaths  is  a  reason  for  departing  from  the  law  laid  down  in  the  old 

cases,  we  could  not  accede  to  it  without  saying  that  there  is  no  mode 

by  which  religion  holds  society  together  but  the  administration  of 

oaths;  but  that  is  not  so,  for  religion,  without  reference  to  oaths, 

contains  the  most  powerful  sanctions  for  good  conduct :  and  I  may 

observe,  that  those  who  have  desired  the  dispensation  from  the 

taking  of  oaths  to  be  extended,  have  done  so  from  respect  to  religion, 

not  from  indifference  to  it. 

LiTTLBDALE,  J.  : 

The  Old  Testament,  independently  of  its  connection  with  and 
of  its  prospective  reference  to  Christianity,  contains  the  law  of 
Almighty  God ;  and,  therefore,  I  have  no  doubt  that  this  is  a  libel 
in  law  as  it  has  been  found  to  be  in  fact  by  the  jury. 

Patteson,  J. : 

The  alleged  mistranslation  of  a  passage  in  the  Year  Book  referred 
to  is  not  material,  because  there  are  other  abundant  authorities ; 
and  it  is  certain  that  the  Christian  religion  is  part  of  the  law  of  the 
land.  The  argument  is  reduced  to  this,  that  an  indictment  for 
libel  is  to  be  confined  to  blasphemy  against  the  New  Testament. 
But  such  an  argument  is  scarcely  worth  anything,  because  it  is 
impossible  to  say  that  the  Old  and  the  New  Testament  are  not  so 
intimately  connected,  that  if  the  one  is  true,  the  other  is  true  also  . 
and  the  evidence  of  Christianity  partly  consists  of  the  prophecies 
in  the  Old  Testament. 

Rule  refused. 
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Tr-r- 


1841. 
July  14. 

Rallf  Court, 

Lord 

liANGDALE, 

M.B. 

[645] 


MATSON  V.  SWIFT. 
MATSON  V.  JAMES. 

(5  Jurist,  645—647.) 

On  the  sale  of  an  estate,  subject  to  mortgages  by  trustees,  one  of  the 
conditions  was,  that  the  purchaser  should  pay  a  deposit,  and  agree  to  pay  the 
remainder  of  the  purchase-money  on  or  before  the  11th  October,  1840 ;  and, 
on  payment  thereof,  the  purchaser  should  be  entitled  to  the  rents  from  that 
day,  up  to  which  time  all  outgoings,  including  interest  to  the  mortgagees, 
were  to  be  borne  by  the  vendors ;  but  if  from  any  circumstance  the  money 
should  not  be  paid  at  the  time  fixed,  the  purchaser  should  pay  intei;«st  at 
5/.  per  cent,  until  the  time  of  payment.  The  purchaser  was  ready  with 
his  money  on  the  day  appointed  to  complete  his  purchase,  and  also  to  pay 
off  the  mortgagees,  to  whom  he  had  given  the  usual  notices;  but  the 
conti*act  for  sale  could  not  be  carried  into  effect  on  that  day,  in  con- 
sequence of  an  order  of  the  Court  made  subsequently  to  the  contract,  and 
which  was  not  contemplated  at  the  time  the  contract  was  entered  into, 
subjecting  all  contracts  entered  into  by  the  trustees  to  the  approbation  of 
the  Court:  Held,  that,  under  the  above  condition,  the  purchaser  was 
bound  to  pay  interest  on  his  purchase-money  at  5/.  per  cent,  from  the 
nth  October,  1840. 

An  equitable  mortgagee,  who  had  proved  his  debt  before  the  Master,  was 
ordered  to  reconvey  to  the  purchaser,  upon  receiving  his  money,  without 
the  usual  notice  (1). 

By  indentares  of  lease  and  release,  dated  12th  and  14th  November, 
1886,  certain  real  estates  were  conveyed  by  John  Swift  to  WUliam 
James  and  Robert  Hinde,  upon  trust,  as  they  in  their  discretion 
should  think  fit,  and  without  the  necessity  of  any  further  consent, 
concurrence,  or  notice  of  or  to  the  said  John  Swift,  to  sell  the  same, 
with  power  to  enter  into  special  stipulations  with  any  purchaser 
relative  to  the  title  or  otherwise,  and  to  stand  possessed  of  the 
purchase-monies,  upon  the  trusts  therein  declared.  The  first 
above-mentioned  cause  was  instituted  for  the  purpose  of  carrying 
the  will  of  the  said  John  Swift  into  execution,  and  of  administering 
his  estate.  The  second  cause  was  instituted  merely  to  revive  the 
suit  against  certain  parties.  The  third  cause  was  a  supplemental 
suit  instituted  against  the  trustees  of  the  above-mentioned  indenture 
of  14th  November,  1886 ;  and  by  a  decree  made  at  the  hearing  of 
the  said  last-mentioned  suit,  dated  27th  January,  1841,  it  was, 
amongst  other  things  ordered,  that  it  should  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court  whether  any  and  what 
contracts  had  been  entered  into  by  the  defendants  William  James 
and  Bobert  Hinde,  as  the  trustees  under  the  above-mentioned 
indentures  of  the  12th  and  14th  days  of  November,  1886,  for  the 


(1)  Day  v.  Day  (1862)  31  Beav.  270, 
and  see  FitzgeraUTa  Trustee  v.  Melltrsh 


[1892]  1  Ch.  385,  61  L.  J.  Ch.  231,  66 
L.  T.  178. 
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sale  of  the  estates  in  the  pleadings  of  the  said  cause  mentioned,  or  Matsok 
any  and  what  part  thereof ;  and  whether  such  contracts,  or  any  swift. 
and  which  of  them,  had  been  performed  or  carried  into  execution, 
or  were  proper  to  be  carried  into  execution.  Some  time  subsequently 
to  the  institution  of  the  first  and  secondly  above-mentioned  suits, 
but  a  few  days  previously  to  the  filing  of  the  bill  in  the  third  suit, 
viz.  on  the  5th  December,  1889,  the  trustees  of  the  indentures  of 
12th  and  14th  November,  1886,  entered  into  a  contract  with  Dr. 
Cresswell  for  the  sale  to  him  of  a  portion  of  the  said  estates,  which 
had  been  previously  put  up  to  sale  by  auction,  and  bought  in,  for 
the  sum  of  10,500Z.  By  such  contract,  which  was  indorsed  on  the 
printed  particulars  and  conditions  of  sale  which  had  been  used  at 
the  auction,  Dr.  Cresswell  declared,  that  he  had  that  day  pur- 
chased by  private  contract.  Lot  1,  of  the  estates  in  the  said  printed 
particulars  of  sale,  for  the  sum  of  10,5002.,  and  that  he  had  paid 
into  the  hands  of  John  Hinde,  the  vendor's  agent,  the  sum  of  2502. 
as  a  deposit  and  part  payment  of  the  said  purchase-money ;  and 
he  thereby  agreed  to  pay  the  remaining  sum  of  10,250Z.  to  the 
vendors  on  or  before  the  11th  October,  1840,  and,  in  all  other 
respects,  to  fulfil  and  perform  the  conditions  of  sale  therein  con- 
tained ;  and  it  was  further  agreed,  that  the  vendors  should  pay  or 
allow  the  purchaser  8/.  per  cent,  on  the  deposit-money  until  the 
purchase  should  be  completed  or  the  deposit-money  returned.  By 
the  first  condition  of  sale,  the  purchaser  was  to  take  notice  that 
the  purchase  was  subject  to  the  mortgage  debts  and  incumbrances 
as  set  out  in  the  particulars  of  sale,  and  the  rights  and  remedies 
of  the  respective  mortgagees  in  respect  thereof ;  and  the  purchaser 
was  to  save  harmless  the  vendors  from  such  charges,  unless  the 
purchaser  should  think  proper  to  discharge  the  mortgage  debts 
before  the  completion  of  the  purchase,  which  he  would  have  an 
opportunity  of  doing  by  giving  the  requisite  notice,  as  more  than 
six  months  would  elapse  before  the  completion  of  the  purchase. 
By  the  second  condition  of  sale  the  purchaser  was  required  to  pay 
into  the  hands  of  the  vendor's  agent  a  deposit  of  2502.,  in  part 
payment  of  his  purchase-money,  and  to  sign  an  agreement  for 
completing  the  purchase,  *and  for  payment  of  the  residue  of  his  [  •646  ] 
purchase-money  to  the  vendors,  on  or  before  the  11th  day  of 
October,  1840;  and  on  payment  thereof  the  purchaser  should  be 
entitled  to  the  rents  and  profits  as  from  the  11th  day  of  October, 
up  to  which  time  all  outgoings,  including  the  interest  on  the  several 
mortgages,  and  the  mortgagees'  costs,  if  any,  should  be  cleared,  or 
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Matson  allowed  to  the  purchaser  by  the  vendors.  But  if  from  any  circum- 
SwiPT.  stance  the  money  should  not  be  paid  on  or  before  the  11th  day  of 
October,  1840,  the  purchaser  should  pay  interest  thereon  at  the 
rate  of  51.  per  cent,  until  the  time  of  payment.  And  the  vendors 
were  to  deliver  an  abstract  of  title,  and  objections  were  to  be  taken 
within  a  limited  time.  The  Master  having,  pursuant  to  the  afore- 
said decree  of  the  27th  January,  1841,  made  his  report,  dated 
24th  June,  1841,  in  favour  of  the  contract  entered  into  by  the 
trustees  with  Dr.  Gresswell,  the  plaintiff  now  presented  a  petition 
praying,  amongst  other  things,  that  the  defendants,  William  James 
and  Robert  Hinde,  might  be  ordered  to  carry  into  execution  the 
said  contract  for  sale  entered  into  by  them  with  Dr.  Gresswell,  in 
the  manner  and  according  to  the  terms  and  conditions  thereof; 
and  that  Dr.  Gresswell  might  be  at  liberty  to  pay  into  the  Bank  in 
the  usual  way  the  sum  of  10,2502.,  being  the  residue  of  his  pur- 
chase-money, and  interest  thereon,  at  the  rate  of  5/.  per  cent,  per 
annum,  from  the  11th  October,  1840,  to  the  time  of  such  payment; 
and  that,  upon  payment  thereof,  the  trustees,  William  James  and 
Robert  Hinde,  might  convey  the  premises,  subject  to  the  incum- 
brances affecting  the  same ;  and  deliver  possession  thereof  to  him, 
and  pay  over  to  him  all  the  rents  and  profits  since  11th  October, 
1840,  and  interest  on  his  deposit  of  2502.  at  the  rate  of  32.  per  cent. 
This  petition,  so  far  as  it  asked  that  Dr.  Gresswell  might  be  ordered 
to  pay  52.  per  cent,  interest  on  the  residue  of  his  purchase-money, 
from  11th  Oct.,  1840,  was  opposed  by  him  under  the  circum- 
stances stated  in  an  affidavit  of  himself  and  his  solicitor,  Mr.  Cox. 
The  following  are  the  facts  stated  in  the  affidavit:  Mr.  Cox, 
having  received  abstracts  of  title  from  the  trustees,  laid  them 
before  his  conveyancing  counsel,  who,  in  his  opinion  thereon, 
observed,  that  there  was  a  reference  in  the  particulars  of  sale  to  a 
suit  of  Matson  v.  Swift,  and  that  inquiry  should  be  made  respecting 
the  object  of  that  suit,  and  whether  it  affected  in  any  other  manner 
the  conveyance  of  November,  1886,  or  the  execution  of  the  trusts 
thereof ;  Mr.  Gox  sent  a  copy  of  this  opinion  to  the  solicitors  of  the 
trustees,  who,  in  answer,  stated,  that  the  suit  of  Matson  v.  5iriV? 
did  not  in  any  way  affect  the  conveyance  of  November,  1836 ;  and 
that,  since  the  sale  of  the  estates,  a  supplemental  bill  had  been 
filed ;  but  neither  the  bill  nor  the  answers  impugned  in  any  way 
the  trust-deed  of  November,  1836.  The  answers  to  the  remaining 
observations  and  requisitions  on  the  title  being  mainly  satisfactory, 
and  Mr.  Gox  relying  on   the  correctness  of  the  above  answer 
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respecting  the  proceedings  in  Chancery,  laid  the  papers  again      Matson 
before  his  conveyancing  counsel,  with  instructions,  if  he  were  in       swift. 
the  main  satisfied  with  the  answers  to  his  observations,  to  prepare 
the  necessary  conveyance.    Accordingly,  the  conveyance  and  the 
assignment  of  a  term  were  prepared,  and  returned  with  the  observa- 
tion, that,  if  the  suit  of  Matson  v.  Stcift  did  not  affect  the  trusts  of 
the  deeds  of  November,  1886,  which  should  be  ascertained  by  an 
inspection  of  the  proceedings,  a  good  title  was  shown  in  the  trustees. 
Copies  of  the  draft  conveyance  and  assignment  were  sent  to  the 
solicitors  of  the  trustees;  and  on  the  24th  September,  1840,  an 
abstract  of    the  Chancery  proceedings   in   the  above   suits  was 
forwarded  to  Mr.  Cox,  who,  upon  inspection,  discovered  the  decree 
of  27th  January,  1840,  making  any  contracts  entered  into  by  the 
trustees  subject  to  the  approbation  of  the  Court.     He  was  there- 
upon advised  by  his  counsel,  that  Dr.  Cresswell  could  not  safely, 
under  the  circumstances,  pay  his  purchase-money  to  the  trustees ; 
and  that  the  conveyances  would  require  altering  to  meet  the  new 
features  of  the  case.     Mr.  Cox,  previously  to  the  receipt  of  the  last- 
mentioned  abstract,  had  forwarded  the  drafts  of  the  conveyance 
and  assignment  of  the  term  to  the  solicitors  for  the  respective 
mortgagees  and  assignees  of  the  term  for  perusal ;  Dr.  Cresswell 
having,  in  due  time  previously  to  the  time  fixed  by  the  contract  for 
completion,  caused  notices  to  be  given  to,  and  an  arrangement  to 
be  made  with  the  mortgagees  to  pay  off  their  respective  mortgages. 
After  the  difficulties  had  arisen  respecting  the  completion  of  the 
purchase,   and    the    delay  consequent    thereon,   the    mortgagees 
refused  to  receive  payment  of  their  mortgage  monies  without  fresh 
notices.     The  affidavit  then  stated,  that  Dr.  Cresswell,  being  led 
by  the  representations  of  the  vendors'  solicitors  to  expect,  that  the 
contract  would  be  completed  at  the  time  fixed,  and  that  there  was 
nothing  in  the  above  suits  to  affect  the  power  of  the  trustees,  of 
their  own  authority,  to  complete  the  contract,  sold  out  stock  and 
called  in  money  from  other  investments,  and  was  prepared  to 
complete  on  11th  October  last,  and  to  have  paid  the  balance  of  his 
purchase-money,  and  also  to  have  paid  off  the  mortgages;   and 
that  he  informed  the  vendors'  solicitors  of  the  fact,  and  offered  to 
lodge  the  money  in  the  hands  of  any  responsible  banker,  in  the 
joint  names  of  himself  and  the  trustees,  so  that  it  might  be  pro- 
ductive of  interest,  and  which  could  then  have  been  accomplished, 
and  to  have  paid  off  the  mortgages,  so  as  to  stop  the  payment  of 
interest  on  having  possession  of  the  estate;   but  that  the  said 
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Matson  solicitors  declined  to  give  possession  upon  any  terms  except  the 
Swift.  payment  of  the  balance  of  the  purchase-money  to  the  trastees; 
that,  in  consequence  of  this,  Dr.  Gresswell  had  to  dispose  in  the 
best  way  that  he  could  of  the  money  which  he  had  by  the  means 
aforesaid  in  his  possession,  and  by  the  calling  in  of  which  he  had 
sustained  considerable  loss;  and  that,  as  the  solicitors  of  the 
vendors  then  represented,  that  the  delay  in  their  being  in  a  situa- 
tion to  complete  the  purchase  would  not  be  great.  Dr.  C^^^s^^^l 
determined  not  to  reinvest  the  greater  portion  ot  his  money  in  the 
purchase  of  stock,  and  accordingly  he  placed  the  sum  of  10,000/., 
part  thereof,  in  the  London  Joint  Stock  Bank,  at  the  rate  of 
31.  10«.  per  cent,  per  annum  interest,  and  4,000Z.''in  the  London 
and  Westminster  Bank,  at  the  like  rate  of  interest,  and  reinvested 
the  residue  in  the  purchase  of  8Z.  10«.  per  cent.  Reduced  Annuities, 
so  as  to  make  up,  with  stock  then  standing  in  the  like  annuities 
in  his  name,  the  full  remainder  of  the  said  purchase-money.  That 
Dr.  Gresswell  finding,  that,  on  the  1st  March  last,  the  vendors 
were  still  not  in  a  situation  to  complete  their  contract  with  him,  and 
thinking  it  indiscreet  to  trust  any  joint  stock  Bank  for  a  long  time 
with  so  large  a  sum  of  money,  he,  on  the  fourth  day  of  that  month, 
withdrew  from  the  London  Joint  Stock  Bank  the  said  sum  of 
10,000Z.,  and  purchased  Exchequer  Bills,  then  at  a  premium  of  11<., 
to  the  amount  of  10,0002.,  which,  with  the  premium,  interest  due 
on  them,  and  brokerage,  cost  him  10,400Z.  Is.  6d.,  and  which  bills 
bore  interest  at  the  rate  2ld.  per  lOOZ.  per  day,  or  about  SZ.  7«.  Sd. 
per  cent,  per  annum ;  so  that,  besides  the  expense  and  commission, 
he  had  not  been  able  to  make  so  much  as  31.  10«.  per  cent,  per 
annum  upon  all  his  said  purchase-money,  whilst  the  conditions 
of  his  contract  stipulated  for  his  paying  the  vendors  interest  on  his 
purchase-money,  at  the  rate  of  51.  per  cent,  per  annum,  from  the 
11th  October,  notwithstanding  the  delay  consequent  on  the  pro- 
ceedings in  Chancery,  over  which  he  had  no  control.  The 
mortgages,  amounting  to  5,5002.,  bore  interest  at  the  rate  of  5/. 
per  cent,  per  annum,  which  Dr.  Gresswell  could  not  pay  off  ontil 
six  months  at  least  after  the  vendors  should  be  in  a  situation  to 
complete  their  said  contract  with  him.  Dr.  Gresswell,  therefore, 
submitted  to  the  Gourt,  that  the  contract  ought  to  be  varied,  so 
[  *647  ]  that  ^justice  should  be  done  to  him,  as  well  with  reference  to  the 
interest  on  his  said  purchase-money  as  the  interest  on  said  mort- 
gages,  and  also  in  regard  to  the  extra  expense  to  which  he  had 
already  been,  and  would  be  put  to  by  the  said  Ghancery  proceedings 
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and  the  delay  thereby  occasioned ;  that  he  had  always  been  and  Matson 
was  still  ready  and  willing  to  pay  the  residue  of  his  said  purchase-  swi'rr. 
money,  as  the  Court  should  direct,  together  with  such  interest 
thereon  as  the  Court  should,  under  the  circumstances  of  the  case, 
think  reasonable  and  just;  and  on  being  allowed  the  additional 
costs,  charges,  and  expenses  which  he  had  already  incurred  and 
might  incur  in  consequence  of,  or  incidental  to,  such  proceedings. 
It  w{\s  contended,  therefore,  on  the  part  of  Dr.  Cresswell,  that, 
under  the  above  -  circumstances,  he  ought  only  to  be  called  upon 
to  pay  the  vendors  so  much  interest  on  his  purchase-money,  from 
the  11th'  October,  1840,  as  he  had  made  upon  it  during  that 
period;  and  that  he  ought  only  to  be  liable  to  pay  so  much 
towards  the  interest  due  to  the  mortgagees  on  their  mortgage 
debts  from  the  11th  October  till  the  time  at  which  he  would  be 
able  to  compel  them  to  receive  their  money,  by  giving  them  six 
months*  notice,  as  he  had  actually  made  by  the  money  which  he 
had  ready  for  that  purpose  on  the  10th  October ;  and  that  the 
remainder  of  such  interest  ought  to  be  paid  by  the  vendors,  or  out  of 
the  trust-estate ;  and  that  the  expense  which  he  had  been  put  to 
in  reinvesting  his  money  and  reselling  the  stock,  as  well  as  any 
extra  expense  he  had  or  would  be  put  to,  either  in  altering  the 
conveyance  or  otherwise,  in  consequence  of  the  obstacles  that  had 
arisen  from  the  proceedings  in  Chancery,  should  be  borne  by  the 
trust-estate. 

Pemberton  and  J.  Russell,  for  the  petition. 

O.  Turner  and  Morley,  for  Dr.  Cresswell : 

As  the  delay  in  completing  the  contract  was  caused  by  the 
vendors,  and  not  by  the  purchaser,  the  latter  is  not,  by  the 
rules  of  the  Court,  bound  to  pay  interest  at  &l.  per  cent.  The 
utmost  that  he  can  be  called  upon  to  pay,  is  the  amount  of 
interest  he  had  himself  made  by  the  money  pending  the  delay. 
In  Monk  v.  Huskisson  (i),  the  contract  of  purchase  contained  a 
stipulation,  that  if,  by  reason  of  any  unforeseen  or  unavoidable 
obstacles,  the  conveyance  could  not  be  perfected  for  execution 
before  the  time  fixed  for  the  completion  of  the  purchase,  the 
purchaser  should  from  that  day  pay  interest  on  his  purchase- 
money,  and  be  entitled  to  the  rents  and  profits  of  the  premises ; 
and  the  vendor  not  having  shown  a  good  title  till  long  after  the 

(1)  4  Bubs.  121,  ti. 
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Matson  time  specified,  Sir  John  Leach  held,  that  he  was  not  entitled  to 
swTft.  interest,  except  from  the  time  a  good  title  was  first  shown.  So 
here  the  purchaser  ought  not  to  be  called  upon  to  pay  interest 
at  52.  per  cent,  till  the  title  was  completed  by  the  order  of  the 
Court  confirming  the  contract :  Esdaile  v.  Stephenson  (i).  The 
conditions  of  sale  can  only  be  considered  to  relate  to  circam- 
stances  within  the  contemplation  of  the  parties  at  the  time,  such 
as  objections  to  the  title.  But  the  circumstance  which  caused  the 
delay  here  was  not  in  the  contemplation  of  the  parties,  and  could 
not,  therefore,  have  been  intended  to  fall  within  the  condition. 
This,  therefore,  must  be  considered  as  an  ordinary  case,  in  which, 
there  being  no  provision  for  payment  of  interest,  the  Court  fixes 
the  rate.  This  is  a  stringent  condition,  and  the  Court  will  not,  in 
the  interpretation  of  it,  lean  against  the  party  to  be  prejudiced 
by  it.  It  will  not  permit  the  vendor  to  avail  himself  of  his  own 
wrong.  The  vendor  has  a  legal  demand  for  interest  at  5L  per 
cent,  against  the  purchaser.  The  latter  is  entitled  also  to  recover 
against  him  at  law,  damages  for  breach  of  contract ;  and  the 
question  is,  whether,  under  these  circumstances,  the  Court  will 
not  say  that  the  vendors  shall  do  equity,  and  shall  not  enforce 
their  contract  against  Dr.  Cresswell,  unless  they  pay  him  what  he 
would  be  entitled  to  recover  for  damages  at  law.  The  vendors 
ought  also  to  bear  the  loss  arising  from  the  necessity  of  paying  to 
the  mortgagees  interest  at  5/.  per  cent,  since  11th  October,  up  to 
the  time  at  which,  in  the  regular  course.  Dr.  Cresswell  will  be  able 
to  pay  them  off.  He  ought  not  to  be  called  upon  to  pay  them 
them  more  than  82.  10«.  per  cent,  the  interest  made  by  him  of  the 
money  which  he  had  ready  to  pay  them  off  on  the  day  fixed  for 
that  purpose.  The  vendors  ought  also  to  bear  the  expense  of 
making  any  alterations  in  the  conveyances,  in  consequence  of 
these  proceedings. 

Lord  Lanodalb,  M.  B.,  said,  he  thought  there  were  cases  in 
which  the  point  involved  in  this  case  had  been  decided.  There 
was  no  doubt  but  that  Dr.  Cresswell  had  done  what  was  in  his 
power  to  complete  the  contract  at  the  time  fixed.  But,  with  a 
view  to  decide  the  question  as  to  the  rate  of  interest  to  be  paid  by 
him,  it  was  necessary  to  look  at  the  words  of  the  condition  of 
sale.  These  words  were:  ''But  if  from  any  circumstance  the 
money  should  not  be  paid  on  or  before  the  11th  day  of  October, 
(1)  24  R.  B.  151  (1  Sim.  &  St.  122). 
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1840,  the  purchaser  should  pay  interest  thereon  at  the  rate  of  51.  Matron 
per  cent,  until  the  time  of  payment.*'  It  was  not  possible  to  throw  swiVt. 
those  words  out  of  consideration.  It  might  be  true,  that  the 
circumstance  which  did  prevent  the  payment  of  the  purchase- 
money  on  the  day  named  was  not  in  the  contemplation  of  the 
parties  at  the  time  of  the  contract.  But  how  could  he  say,  that 
a  circumstance  not  within  the  contemplation  of  the  parties  at 
that  time  was  not  comprised  within  these  words,  ''  if  from  any 
circumstance."  His  Lordship  ordered,  that  the  contract  should 
be  completed  by  Dr.  Cresswell,  and  his  purchase-money  paid  into 
Court,  with  interest  at  51.  per  cent,  from  the  11th  October,  1840. 
And  he  made  no  order  as  to  the  interest  payable  to  the  mortgagees 
or  as  to  the  costs  of  altering  the  conveyances,  which,  he  observed, 
only  required  the  introduction  of  a  recital  of  the  present  proceedings 
into  the  draft. 

Lor  at  f  for  an  equitable  mortgagee,  who  had  come  in  and 
proved  his  debt  before  the  Master,  said,  that  the  mortgagee  was 
anxious  that  the  amount  of  his  mortgage  debt  should  be  paid  by 
Dr.  Cresswell  into  Court,  and  that  it  should  be  paid  out  of  Court 
to  him.  In  which  case,  he  contended,  it  would  not  be  necessary 
for  the  mortgagee  to  join  in  the  conveyance  to  Dr.  Cresswell. 

This  was  opposed  by  other  parties,  who  asked  for  an  order  that 
he  might  reconvey  on  receiving  his  money  from  Dr.  Cresswell. 

His  Lordship  observed,  that  the  mortgagee  would  be  bound  to 
give  Dr.  Cresswell  a  release,  whether  he  received  the  money  from 
him  or  from  the  Court ;  and  he  did  not  see  that  it  could  make  any 
difference  to  the  mortgagee  as  long  as  he  received  his  money.  But 
he  had  a  difficulty  in  making  the  order,  as  he  was  not  sure  that 
the  mortgagee  was  under  an  obligation  to  receive  his  money  from 
Dr.  Cresswell  without  the  usual  notice. 

Utissell  said,  that  the  mortgagee  had  come  in  and  proved  his 
debt ;  and  the  Court,  therefore,  was  at  liberty  to  make  an  order 
for  him  to  join  in  the  conveyance  to  Dr.  Cresswell  on  receiving  his 
money  from  him. 

His  Lordship,  after  some  hesitation,  made  an  order  accordingly, 
for  the  mortgagee  to  join  in  the  conveyance,  on  receiving  the 
interest  on  his  debt  up  to  the  11th  October  out  of  the  estate,  and 
his  principal  and  the  remainder  of  his  interest  from  Dr.  Cresswell. 
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BURNELL   V.   HUNT(l). 

(5  Jurist,  650—652. 

In  pursuance  of  an  agreement  between  A.  and  B.,  A.  took  premises  in 
his  own  name,  and  purchased  silk  and  materials  on  his  own  account,  to 
carry  on  the  business  of  a  silk-lace-maker,  and  provided  all  the  machinery 
and  implements  of  trade ;  and  B.  was  employed  to  superintend  the  manu- 
facture of  goods.  The  agreement  also  stipulated,  that  all  the  silk  and 
materials,  and  all  the  manufactured  goods,  and  all  the  machinery  and 
implements,  should  be  the  sole  property  of  A.,  and  that  B.  should  reoetre 
for  his  remuneration  half  the  profits,  as  soon  as  any  accrued,  and  until 
such  time  should  receive  2/.  per  week  from  A. :  Held,  that  this  agreement, 
whep  earned  into  effect,  did  not  constitute  a  partnership  between  A.  and  B. 
as  to  the  separate  creditors  of  B. ;  and  that,  therefore  where  a  sheriff 
seized  goods,  manufactured  under  the  agreement,  in  execution  of  a  writ 
sued  out  by  a  separate  creditor  of  B.,  and  sold  the  same,  the  g^tMS  receipts 
of  the  sale  might  be  recovered  by  A.  in  an  action  on  the  case  for  seUing  the 
goods  against  the  sheriff. 

Case.     The  first  count  stated,  that  the  plaintiff  and  one  James 
Unsworth  had  been  «knd  were  co-partners  in  the  trade  and  business 
of  silk-lace-manufacturers,  which  had  been  carried  on  by  plaintiff 
and  said  James  Unsworth  in  partnership  together;   that,  on  the 
25th  day  of  May,  1889,  a  non  oinittas  fi,  fa.  was  issued  out  of  the 
Court  of  Exchequer,  directed  to  the  Sheriff  of  Derbyshire,  com- 
manding him  of  the  goods  and  chattels  of  the  said  James  Unsworth 
to  cause  to  be  made  892.  18«.,  and  interest  as  therein  mentioned, 
and  \l,  7«.,  together  with  sheriff's  poundage,  &c.,  which  writ  was 
delivered  to  defendant  as  Sheriff  of  Derbyshire  to  be  executed,  by 
virtue  whereof  defendant  as  such  sheriff  seized  and  took  in  execution 
divers  goods  and  chattels,  to  wit,  &c.,  of  which  plaintiff  and  said 
James  Unsworth  were  the  owners  and  proprietors,  of  the  value  of 
200Z.,  and  then  being  the  joint  property  of  plaintiff  and  Unsworth ; 
that  it  was  the  defendant's  duty  to  have  sold  the  interest,  share, 
and  part  of  Unsworth  therein,  and  no  more ;  but  he  intending  to 
injure  &c.  plaintiff,  and  deprive  him  of  his  share,  <bc.,  sold  the 
whole  and  applied  the  proceeds  to  satisfy  the  execution,  whereby 
plaintiff's  share  is  wholly  lost  to  him,  &c.     Second  count  stated, 
that  the  plaintiff  was  lawfully  possessed,  as  of  his  own  property,  of 
the  goods  and  chattels  in  the  first  count  mentioned,  and  lost  them, 
and  defendant  found  them  and  converted  them  to  his  own  use, 
whereby  and  for  the  want  of  the  use  of  them,  &c.,  plaintiff  was 
injured  in  his  trade,  &c.,  and  had  been  deprived  of  all  profits,  dec, 
is  prevented  from  carrying  on  his  trade,  and  greatly  injured,  &c. 
Damages,  2002.     Pleas  :  first,  to  the  whole  declaration,  not  guilty ; 
(1)  Partnership  Act,  1890,  s.  2  (3),  (6). 
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second,  to  first  count,  that  the  goods  were  not  the  joint  property  of     Bubnell 
plaintiff  and  Unsworth ;  third,  to  the  second  count,  that  the  goods       humt, 
were  the  property  of  plaintiff  and  Unsworth,  and  not  of  plaintiff 
alone,  and  sets  out  the  issuing  of  the  writ  of  Ji.  fa.^  its  delivery  to 
defendant  as  sheriff,  the  seizure  of  the  goods  as  the  property  of 
plaintiff  and  Unsworth,  and  the  sale  of  the  share  and  interest  of 
Unsworth  therein.     Replication  to  the  third  plea,  that  the  goods 
were  plaintiff's  alone,  and  not  his  and  Unsworth's.    At  the  trial 
before  Lord  Abinger,  G.  B.,  at  the  Derbyshire  Summer  Assizes, 
1889,  a  verdict  was  given  for  the  plaintiff,  subject  to  a  special  case, 
which  is  as  follows:  The  defendant,  being  the  Sheriff  of  Derbyshire, 
under  a  writ  of  ^.  fa,  to  him  directed  (being  the  writ  alleged  in  the 
first  count  and  third  plea),  on  the  27th  May,  1889,  on  the  premises 
in  Gurzon  Street  hereinafter  mentioned,  seized  the  entirety  of  the 
machinery,  implements  of  trade,  manufactured  goods,  and  unmanu- 
factured materials,  in  the  declaration  hereinafter  mentioned,  and 
sold  the  entire  property  in  the  whole  of  the  same  (one  lace  machine 
excepted)  absolutely  in  lots,  by  auction,  to  divers  persons,  who  paid 
him  the  prices  at  which  the  same  were  respectively  sold,  and  the 
same  were  delivered  over  by  the  defendant,  and  were  taken  away  by 
the  several  purchasers  thereof  respectively,  and  the  defendant  now 
retains  the  whole  of  the  produce  of  the  said  sale.    The  value  of  the 
machinery  and  implements  of  trade  taken  and  sold  is  252.,  of  the 
manufactured   goods  an4  unmanufactured   materials,   80{.      The 
defendant,   at  the  time  of  the  trial,  still  retained  the  said  lace 
machine.     The  fi.  fa.  was  sued  out  by  one  Grump  against  one 
Unsworth,  for  a  separate  debt  of  Unsworth  due  to  Grump,  and  with 
which  the  plaintiff  was  wholly  unconnected  in  any  manner  whatever. 
Unsworth,  about  January  last,  having  expended  32.  or  4Z.  in  making 
the  said  lace  machine,  and  being  unable,  for  want  of  money,  to 
complete  it,  applied  to  the  plaintiff,  and  it  was  agreed  between  them 
that  the  plaintiff  should  finish  the  machine ;  that  it  should  be  his, 
the  plaintiff's,  sole  property ;  that  he  should  repay  Unsworth  the 
82.  or  42.  he  had  expended ;  that  Unsworth  should  have  no  property 
whatever  in  the  machine ;  and  that  he,  the  plaintiff,  should  take 
premises  in  his  own  name,  and  purchase  silk  and  materials  on  his 
own  account,  to  carry  on  the  business  of  a  silk-lace-maker ;  and 
that  Unsworth  should  be  employed  to  superintend  the  manufacture 
of  goods ;  and  that  the  plaintiff  should  provide  all  the  machinery 
and  implements  of  trade  necessary ;  and  that  all  the  goods  and 
materials  purchased  for  the  manufacturing,   and  all  the  goods 
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BuRMELL  manufactured,  and  all  the  machinery  andiimplements  should  be  the 
Hunt.  ^^^  property  of  the  plaintiff;  and  that  Unsworth  should  receive  for 
his  remuneration  half  the  profits  as  soon  as  any  accrued ;  and  until 
such  time  he  was  to  receive  21.  per  week  bom  plaintiff.  In  pur- 
suance of  this  agreement,  the  plaintiff  paid  Unsworth  the  3/.  or  4/. 
he  had  expended  on  the  lace-machine,  removed  it  to  the  premises 
in  Curzon  Street,  and  completed  it  at  an  expense  of  about  501. ;  be 
also  hired  the  premises  in  Curzon  Street,  for  the  purpose  of  the 
manufactory,  in  his  own  name,  and  himself  paid  the  rent  for  the 
same,  and  purchased  in  his  own  name  and  paid  for  with  his  own 
money  various  machines  and  implements  of  trade,  and  materials 
for  manufacturing  goods,  and  manufactured  part  of  the  same 
materials  into  goods  fit  for  sale  at  his  own  expense  on  the  premises 
in  Curzon  Street.  Unsworth  never  paid  for  anything,  nor  brought 
any  money  into  the  concern.  The  machines,  implements  of  trade, 
unmanufactured  materials,  and  manufactured  goods  so  purchased 
and  paid  for  by  the  plaintiff  as  aforesaid,  are  the  same  that  were 
seized  by  the  defendant  as  aforesaid.  The  learned  Judge  was  of 
opinion  that  Unsworth  was  a  partner,  and  that  the  unmanufactured 
materials  and  manufactured  goods  belonged  jointly  to  him,  and  the 
plaintiff  was  therefore  only  entitled  to  recover  half  the  value  thereof, 
viz.  401.,  from  the  defendant ;  and  that  the  machines  and  implements 
of  trade  were  plaintiff's  sole  property  ;  and  that  he  was  entitled  to 
recover  the  whole  value  thereof;  and  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  all  the  issues,  with  401.  damages  on  the  first 
count,  and  252.  on  the  second,  subject  to  a  special  case  as  to  for 
what  sum  and  how  the  verdict  ought  to  be  entered,  the  defendant 
undertaking  to  forthwith  deliver  back  the  lace  machine,  which  has 
been  done  accordingly.  The  defendant  tendered  evidence,  that, 
before  the  action  was  brought,  his  attorney  offered  to  the  plaintiff's 
attorney  one-half  of  the  clear  net  proceeds  of  the  sale  of  the  whole 
property  seized,  but  that  such  offer  was  refused.  This  evidence 
was  objected  to,  but  received  subject  to  the  opinion  of  the  Court 
whether  admissible,  if  not,  to  be  struck  out  of  the  case. 

Whitehtcrst,  for  the  plaintiff : 

The  first  question  is,  whether  there  was  a  partnership  between 

[  *65i  ]       the  plaintiff  *and  Unsworth  as  to  any  of  the  goods ;  if  there  was 

not,  the  plaintiff  has  proved  the  first  count  except  the  averment  of 

property,  and  he  has  established  the  second  count,  for  the  selling  is 

the  gist  of  the  action  and  amounts  to  a  conversion,  and  will  be 
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entitled  to  recover  the  whole  sum  claimed  thereby ;  but  he  will  not  Burnrll 
have  a  verdict  on  the  issue  raised  by  the  second  plea.  If  there  was  hunt. 
a  partnership  between  the  plaintiff  and  Unsworth,  the  plaintiff  is 
entitled  to  a  verdict  on  all  the  issues,  and  there  will  be  a  second 
question,  what  the  sheriff  ought  to  have  sold  in  executing  the  writ 
against  Unsworth  at  the  suit  of  a  separate  creditor.  [He  cited 
Waugh  v.  Cai'ver{i)^  Button  v.  Morrison  {2)^  and  other  cases.] 
Secondly,  if  there  was  a  partnership  between  the  plaintiff  and 
Unsworth,  there  would  be  a  distinction  between  the  machinery  on 
the  one  hand,  and  the  manufactured  goods  and  raw  materials  on 
the  other ;  the  former  would  be  the  sole  property  of  the  plaintiff, 
the  latter  would  be  the  joint  property  of  the  plaintiff  and  Unsworth, 
and  the  plaintiff  would  be  entitled  to  a  verdict  for  40/.  on  the  first 
count,  and  for  25Z.,  the  value  of  the  machinery,  on  the  second.  *  * 
On  the  third  point,  as  to  the  admissibility  of  the  evidence  of  tender 
of  half  the  net  proceeds  of  the  sale,  it  is  quite  clear  the  plaintiff  is 
entitled  to  more ;  the  sheriff  has  no  right  to  deduct  the  expenses  of 
the  sale. 

GaUy  for  the  defendant : 

As  to  the  second  point,  it  is  admitted  by  the  declaration  and  by 
all  the  cases  cited  on  the  other  side,  that  the  sheriff  must  seize  all 
the  goods  of  the  partnership  ;  and  as  soon  as  he  has  taken  posses- 
sion, he  becomes  tenant  in  common  with  the  partner  against  whom 
execution  did  not  go  ;  and  it  is  clear  that  no  action  at  law  will  lie 
by  one  tenant  in  common  against  another  (3). 

(Patteson,  J.:  In  Fennings  v.  Lord  Orenrille  (4,) ,  it  was  held, 
that  where  one  tenant  in  common  of  a  whale  refused  to  deliver  up 
one  moiety  of  it  to  the  other,  and  cut  it  up  and  expressed  the  oil, 
that  was  no  destruction,  so  as  to  subject  him  to  an  action  of  trover.) 

In  Heath  v.  Hubbard  (5),  it  was  questioned,  whether  the  sale  of  a 
ship  by  one  who  was  part  owner,  was  a  conversion  of  the  ship,  so 
as  to  enable  his  co-tenant  to  maintain  trover  against  him  (6). 
Therefore,  the  sheriff  in  this  case  has  not  done  wrong  in  taking  the 
goods.  The  question  is,  whether  what  he  has  done  is  equivalent  to 
a  destruction  of  the  goods  and  chattels  ? 

(1)  14  H.  H.  845  (2  H.  Bl.  235).  that  it  would  not,  ''partly,  as  it  should 

(2)  11  H.  H.  56  (17  Yes.  193).  appear,  because  the  sale  passes  only 

(3)  Co.  Litt.  8.  323,  fol.  200  a.  the  interest  of  the  seller.     But,  qwere, 

(4)  9  B.  B.  760  (1  Taunt.  241).  as  to  the  sale  of  any  other  chattel  in 

(5)  4  East,  110.  market  overt?"     (Note  (»)  to  iVUbra- 

(6)  The  Court  seemed  pretty  clear  ?iam  v.  Snow,  2  Saund.  47  h). 
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BuRXELL  (LiTTLBDALB,  J. :  If  the  sheriff  is  tenant  in  common,  he  it*  so  only 

HuiiT.        ^^^  ^b^  purpose  of  making  sale. 

Patteson,  J.:  Yoa  cannot  say  that  the  property  in  the  goods 
is  divested  out  of  the  partner  by  the  seizure.  There  is  no  change 
of  property  by  that  act :  GUet  v.  Grater,  in  the  House  of  Lords  (i).) 

The  sheriff  acts  as  a  minister  of  the  Court,  and  there  is  no  case  in 
which  an  action  has  been  brought  against  him  by  a  partner  for 
selling  more  than  he  ought  under  a  writ  of  a  Ji.  fa. :  Parker  v. 
Pi8tor{2),  Chapman  v.  Koaps  (3),  Eddie  v.  Daridson  {4),  which  was  a 
strong  case  of  interference  by  this  Court  in  referring  it  to  the  Master 
to  take  an  account  of  the  shares  in  the  partnership  effects  :  Pope  v. 
Hainan  (o).  The  remedy  of  the  plaintiff  is  in  equity :  a  court  of 
equity  can  take  the  accounts  between  the  parties,  and  see  what 
each  party  is  entitled  to.  But  the  sheriff  has  no  machinery  for 
ascertaining  what  the  interest  of  each  party  is. 

(Lord  Denman,  Ch.  J. :  That  observation  would  apply  in  the  ease 
of  the  destruction  of  the  property.  The  Court  must  try  the  question 
of  partnership. 

Patteson,  J. :  The  proper  course  is,  for  the  sheriff  to  seize  the 
whole,  and  to  sell  the  share  of  the  execution  partner;  and  the  vendee 
will  have  to  settle  the  matter  in  Chancery.  The  sheriff  has  no 
power  to  take  the  property  out  of  the  hands  of  the  other  partner.) 

But  he  is  not  liable  to  an  action  at  law.  In  Burton  v.  Green  (6), 
Lord  Tentebden  expressed  great  doubt  as  to  what  interest  the 
sheriff  might  sell  in  executing  a  writ  of  ^.  fa.  against  one  of  several 
partners.  As  to  the  other  point,  whether  the  plaintiff  and  Unsworth 
were  partners  or  not,  the  distinction  taken  on  the  other  side,  is  one 
on  which  I  rely ;  but  it  is  desired  to  introduce  a  third  distinction : 
that  persons  may  be  partners  as  against  the  world,  and  yet  not  be 
partners  as  against  separate  creditors.  This  is  a  case  in  which  one 
partner  finds  property  and  the  other  partner  skill,  as  put  by  Abbott, 
Ch.  J.,  in  Held  v.  IIoUimhead{7),  Ex  parte  Itouland^on  (s),  and 
Ilesketh  V.  Blanchard{9).  Unsworth  was  jointly  interested  in  the 
whole  adventure,  though  only  to  be  paid  weekly. 

(1)  See  36  R.  B.  27  (9  Bing.  128,  (5)  Comb.  217. 
142,  177,  280).  (6)  3  Car.  &  P.  306. 

(2)  3  Bos.  &  P.  288.  (7)  28  B.  B.  488  (4  B.  &  C.  867,878}. 

(3)  6  B.  B.  788  (3  Bos.  &  P.  269).  (8)  1  Bose,  89;  19  Vos.  461. 

(4)  Doug.  660.  (9)  4  East,  141. 
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(Coleridge,  J. ;  There  is  no  partnership,   unless  there  is  an     burnell 
agreement  that  the  party  shall  have  immediate  participation  in  the       hunt. 
profits.    Suppose  I  employ  a  person  for  a  certain  time,  and  tell  him, 
that,  after  the  end  of  that  time,  if  profits  are  made,  then  he  shall 
become  a  partner,  he  would  be  interested  in  the  adventure,  but  he 
would  not  be  a  partner 'in  the  meantime. 

Patteson,  J. :  Your  argument  falls  short  of  the  proposition 
necessary  to  be  established.  Suppose  he  is  interested,  that  alone 
will  not  give  him  a  property  in  the  goods ;  and  here  it  is  found  that 
the  goods  were  purchased  with  the  plaintiff's  money.  ^  But,  even  if 
he  was  a  partner,  he  is  not  necessarily  interested  in  the  goods.) 

That  is  as  between  the  parties  themselves. 

(Patteson,  J. :  It  lies  upon  you   to  show  that  Unsworth  has 
property  in  the  *goods  inter  se.     It  comes  to  this :  what  is  the  real       [  *652  ] 
interest  in  the  goods  as  between  the  parties  ?) 

As  to  the  tender,  it  has  been  decided  that  the  amount  of  the  net 
proceeds  is  not  so  bad  a  measure  of  damages  as  to  warrant  the 
Court  in  setting  aside  the  verdict. 

(Lord  Denman,  Ch.  J. :  That  is  where  the  plaintiff  affirms  the 
sale.) 

Whitelmrst,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J.,  after  stating  the  pleadings,  proceeded : 

The  declaration  is  a  curious  one,  containing  two  inconsistent 
counts  :  in  the  first  it  affirms,  and  in  the  second  it  denies,  that  the 
plaintiff  was  a  partner  with  Unsworth.  I  can  conceive  that  the 
mode  of  establishing  a  partnership  may  be  very  different,  according 
as  the  question  is,  whether  there  was  a  partnership  inter  se,  or  only 
a  partnership  as  to  the  rest  of  the  world.  It  is  said  that  it  is  not 
shown  by  the  third  plea  what  was  the  amount  of  the  interest  of  the 
respective  parties  in  the  property.  There  would,  however,  be  some 
cases  in  which  we  should  presume  that  that  interest  was  a  moiety. 
But  in  this  case  it  is  unnecessary  to  enter  into  that  question,  for  the 
defendant  has  unlawfully  seized  the  goods  in  question.  From  the 
agreement  it  only  appears  that  there  was  something  in  contem- 
plation, which,  if  carried  out,  might  have  given  Unsworth  au 
ipterest  as  partner. 
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[b.b. 


BUBKELL 

r. 
Hunt. 


LiTTLBDALB,  J.  : 

There  was  no  actual  partnership  ;  for  there  was  no  receipt  of  or 
title  to  the  profits  of  the  concern  in  or  by  Unsworth.  It  is  not 
necessary  to  consider  what  would  have  been  the  rights  of  the  parties 
if  a  partnership  had  been  actually  formed. 


Pattbson,  J. : 

It  is  found  expressly  that  all  the  goods  were  the  sole  property  of 
the  plaintiff,  and  that  Unsworth  received  21.  a  week  from  the 
plaintiff  for  his  services.  In  order  to  make  out  a  partnership,  it 
was  necessary  to  show  that  some  profits  had  accrued;  and  it  is 
quite  clear  that  there  never  were  any  profits.  It  is  not  necessary  to 
determine  as  to  the  other  points  mooted,  and  there  is  considerable 
difficulty  in  some  of  them. 

CoLEBiDGB,  J.,  concurred. 

Judgment  for  the  plaintiff  on  so  much  of  the  first  issue 
as  relates  to  the  second  count ;  for  the  defendant 
on  the  second  issue ;  and  for  the  plaintiff  on  the 
third  issu^,     Damnges  109/. 


1840. 

^w.  5. 

C?uineery. 
Lord 

COTTKNUAM, 

L.C. 

[860] 


MAUND   V.   ALLIES. 

(5  Jurist.  860—863.) 

Partnership  accounts — Opening  settled  accounts. 

In  order  to  entitle  a  party  to  open  a  settled  account,  it  is  not  sufficient 
merely  to  prove  the  existence  in  the  account  of  errors,  which  a  court  of 
equity  might  consider  improper  charges  or  omissions,  without  reference  to 
what  may  have  been  the  conduct  of  the  party  in  agreeing  to  such  account ; 
because,  in  the  absence  of  fraud  or  pressure,  every  item  in  an  account,  of 
which,  at  the  time  of  settlement,  the  parties  are  fully  cognisant,  may  be 
considered  as  the  subject  of  special  agreement  between  them,  which  neither 
party  is  at  liberty  to  repudiate. 

A.,  B.,  and  C.  were  interested  iu  equal  shares  in  certain  coal  mines,  as 
copartners  in  trade  together;  and,  after  the  decease  of  B.,  D.,  having 
purchased  B.*b  share  from  his  representatives,  was,  but  not  till  after  the 
death  of  A.,  admitted  a  partner  in  the  concern,  and,  together  with  C.  and 
the  representatives  of  A.,  signed  a  settlement  of  the  partnership  accounts 
up  to  a  certain  period.  D.  then  purchased  A.*s  share  from  his  representa- 
tives. A.,  during  his  lifetime,  was  the  sole  manager  of  the  concern ;  and, 
before  his  death,  several  settlements  of  accoimts  took  place  between  the 
partners.  D.  having  filed  a  bill  against  C.  and  the  representatives  of  A. 
and  B.,  alleging  errors  iu  the  settled  accounts,  and  that  they  were 
fraudulently  drawn  out  by  A.,  aud  praying  au  account  of  all  the  partner- 
ship dealings  and  transactions,  aud  that  D.  might  be   at   liberty    to 
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surcharge  and  falsify  the  accounts,  and  that  what  should  be  found  due        Maund 
from  A.  might  be  paid  by  his  representatives :  Held,  that  if  any  one  of  «*. 

such  errors  could  be  established,  the  result  would  be  only  a  right  in  the        Allies. 
other  partners  to  have  the  amount  of  such  error  deducted  from  the  share  of 
A.  coming  to  D.,  ^s  the  assignee  of  that  share. 

Bt  indenture  of  the  1st  May,  1819,  being  articles  of  partnership 
between  Bobert  Farquhar,  Andrew  Maond,  and  Edwin  Allies,  it 
was  agreed,  that  they  should  become  copartners  in  the  trade  or 
business  of  coal  merchants,  under  the  style  or  firm  of  ''  Bobert 
Farquhar  &  Co.,'*  for  and  during  the  term  of  twenty-one  years, 
to    be   considered  as  commencing  from   the    Ist  January    then 
last,  determinable  nevertheless,  and  subject  to  the  covenants  and 
provisions  in  the  said  indenture  contained.     Farquhar  and  Maund, 
being  entitled  to  eight-ninth  parts  or  shares  of  the  freehold,  copy- 
hold, and  leasehold    hereditaments   and    premises  and  chattels 
personal  in  the  partnership  deed  mentioned,  of  which  they  were  in 
possession,  for  the  purpose  of  working  certain  mines  and  veins  of 
coal,  by  indentures,  dated  the  27th  and  28th  February,   1820, 
conveyed  and  assigned,  and  covenanted  to  surrender,  one-third  of 
such  eight-ninth  parts  or  shares  to  Allies.     The  three  copartners 
carried  on  the  business  together  until  January,  1829,  when  Maund 
died,  having  by  his  will  given  all  his  real  and  personal  estate  to  his 
daughter  M.  A.  Maund,  and  appointed  her  his  sole  executrix.     The 
partnership  from  that  time  was  carried  on  by  the  surviving  partners 
and  M.  A.  Maund,  until  the  81st  December,  1881,  when  the  plaintiff 
John  Maund  became  the  purchaser  of  Andrew  Maund's  share  from 
M.  A.  Maund,  but  he  was  not  acknowledged  as  a  partner  in  the 
concern    until    after    Farquhar's    death,    which    took    place    in 
December,  1832.     By  indentures,  dated  the  4th  and  5th  March, 
1883,  Farquhar*s  real  and  personal  representatives  sold  and  con- 
veyed to  the  plaintiff  the  whole  of  Farquhar's  share  and  interest 
in  the  partnership  property,  he  having  previously,  on  the  25th 
January,  1833,  been  admitted  a  partner  in  the  concern.      The 
plaintiff  having  thus  become  entitled  to  two-thirds  of  the  before- 
mentioned  eight-ninths  of  the  partnership  property,  afterwards 
^purchased  the  other  one-ninth  from  the  representatives  of  one       [  *86i  ] 
Wormington.      The    affairs  of    the    partnership  were    managed 
wholly  by  Farquhar  in  his  lifetime.     Accountants  were,  on  several 
occasions,   employed  to  examine  and  make  a  statement  of  the 
partnership  accounts,  and,  on  the  10th  January,  1821,  after  such 
an  examination  and  statement  had  been  made,  the  then  partners 
signed  the  general  account  in  the  ledger,  and  also  the  following 


858  •  ■    1840.     CH.     5  JUR.  861.  [b-b. 


Maukd  memorandum  at  the  foot  of  a  separate  balance  shefit :  "  We  have 
Allies.  examined,  and  approve  of  the  foregoing  as  a  fair  .and  just  account 
and  estimate  of  our  partnership  stock  and  property.'*  In  1882,  a 
similar  examination  and  Statement  of  the  accounts,  up  to  the  31st 
December,  1881,  was  made,  and,  after  considerable  correspondence 
and  discussion  between  the  solicitors  of  M.  A.'  Maund  and  of 
Farquhar,  was  signed,  as  examined  "and  appmyed,  by  Farquhar, 
Allies,  and  M.  A.  Maund,  the  last  of  whom,  as  the  representative 
of  Andrew  Maund  and  in  her  own  right,  received  and  signed 
receipts  for  sums  of  money  amounting  to  4,000/.  and  upwards,  in 
respect  of  the  profits,  &c.  which  had  arisen  from  the  concern.  The 
plaintiff  was  present  on  this  occasion,  and  attested  M.  A.  Maund*s 
signature  of  the  accounts  and  receipts;  and,  previous  to  the  accounts 
being  signed,  the  partnership  books  were,  at  his  request,  given  into 
his  possession,  and  were  examined  by^him  in  company  with  an 
accountant  of  his  own  selection.  The  accounts  for  the  year  1882 
were  investigated,  and  a  balance  sheet  agreed  upon  by  two 
accountants,  one  being  appointed  by  the  plaintiff,  and  the  other  by 
the  other  parties  interested ;  and  objections  having,  nevertheless, 
been  taken  by  the  plaintiff  to  certain  items  in  the  account,  and 
by  consent  referred  to  an  umpire,  whose  decision  was  acquiesced 
in  by  all  parties,  ultimately,  on  the  4th  February,  1884,  the  plaintiff 
signed  the  balance  sheet  of  the  accounts  up  to  the  81st  December, 
1882,  adding  the  words  *'  errors  excepted  "  after  his  signature.  On 
the  5th  September,  1885,  the  plaintiff  filed  his  bill  in  this  suit 
against  Allies,  M.  A.  Maund,  and  John  Farquhar  and  John  Hair,  the 
real  and  personal  representatives  of  Robert  Farquhar,  alleging  he 
had  discovered,  that  the  balance  sheets  or  accounts  made  out  during 
the  life  of,  and  by  or  under. the  superintendence  of,  B.  Farquhar, 
were  fraudulent  and  erroneous,  and  contained  errors,  omissions, 
and  overcharges  to  the  amount  of  many  thousand  pounds ;  and 
that  such  balances,  being  mere  general  balances,  did  not  show  the 
items  from  which  they  resulted ;  and,  therefore,  the  plaintiff  had 
been  unable  to  ascertain  from  such  balance  sheets  or  accounts  the 
inaccuracy  and  impropriety  of  the  results  contained  in  them ;  that 
the  plaintiff,  after  becoming  a  partner  and  interested  in  the  concern, 
was  refused  inspection  of  the  partnership  books  and  accounts ;  and 
that  Allies  and  B.  Farquhar  during  the  life  of  Farquhar,  and 
Allies  and  Farquhar's  representatives,  since  his  decease,  had 
always  colluded  together  to  cheat  and  defraud  the  plaintiff,  and  to 
prevent  him  from  ascertaining  the  errors,  falsehoods,  and  frauds 
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contained  in  the  balance  sheets  pr  accounts,  and  had  refused  to       Maukd 
make  him  any  payment  on  account  of  his  share  in  the  partnership      allies. 
profits,  until  he  had  signed  the  balance  sheet  on  account  of  the 
current  year ;  -  aud^'that  under  pressure  atid  to  obtain  such  payment 
the  plaintiff  signed  the  same;  but  that  he  so  signed  the  same 
under  protest,  and  with  the  express  reservation  of  errors  excepted, 
and  without  haviQg  ascertathed,  or  had  the  means  of  ascertaining 
the  inaccuracy  thereof;    that  Andrew  Maund  and  M.  A.  Maund, 
during  the  periods  they  were  interested  in  the  partnership  concern, 
signed  some  of  the  balance  sheets  or  accounts,   but  that  they 
signed  the  same  in  ignorance  of,  and  ^vithout  having  had  the  means  ' 
of  ascertaining,  the  false,  fraudulent,  and  erroneous  nature  thereof; 
that  upon  a  full  and  fair  discovery  of  the  particulairs  of  the  several 
items  from  which  the  said  balances  were  drawn,  and  upon  taking  a 
fair  and  just  account  of  Ijjie  said  partnership,  it  would  appear  that 
many  thousand  pounds  had  been  subtracted  from  the  partnership 
by  Allies  and  Bobert  Farquhar,  or  one  of  them,  beyond  their  just 
shares  thereof :    that  if  the   said   balance  sheets,   or  other  the 
accounts  of  or  relating  to  the  said  partnership,  were  to  be  deemed 
settled  accounts,  but  which  the  plaintiff  submitted  and  insisted  they 
were  not,  then  that  he  ought  to  be  let  in  to  surcharge  and  falsify 
the  same ;  and  praying,  amongst  other  things,  that  the  partnership 
might  be  forthwith  dissolved  and  the  affairs  wound  up,  and  an 
account  taken  of  all  the  partnership  dealings  and  transactions ;  and 
that  the  plaintiff  might  be  permitted  to  surcharge  and  falsify  the 
accounts ;  and  that  what,  in  taking  the  accounts,  should  be  found 
due  from  the  defendant  Allies  and  the  other  defendants,  might  be 
answered  and  paid  by  them  respectively  ;  and  that  what  should  be 
found  due  from  A.  Maund,  deceased,  and  B.  Farquhar,  deceased, 
respectively,  might  be  answered  and  paid  by  the  defendants,  their 
representatives,  out  of  the  assets  of  their  respective  testators.     The 
bill  contained  charges  respecting  sixteen  different  errors  and  frauds 
alleged  to  exist  in  the  accounts,  as  to  four  of  which  only,  noticed  in 
the  Lord  Chancellor's  judgment,  the  plaintiff  entered  into  evidence. 
The  answers  of  the  defendants  denied  the  errors  and  frauds  imputed, 
and  insisted  on  the  accounts  settled  and  signed  at  different  times, 
as  a  defence  to  the  plaintiff's  bill.     E.  Allies  having  died,  a  bill  of 
revivor  and  supplement  was  filed,  and  the  suit  revived  against  A. 
Allies,  his  widow,  and  sole  devisee  and  executrix,  and  Harvey  Allies, 
his  heir-at-law.     The   defendant,  Ann  Allies  having  died  on  the 
12th  May,  18S9,  intestate,  the  suit  was  revived  against  Isaac  Cooke, 
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Maund       her  administrator,  he  being  also  the  administrator  de  hmiig  non 

Allies.      with  the  will  annexed  of  Edwin  Allies.     Evidence  was  gone  into  at 

great  length  by  the  plaintiff  and  defendants,  the  effect  of  which, 

so  far  as  material,  is  stated  in  the  judgment  of  the  Lord  Ghancbllob, 

before  whom  the  cause  now  came  on  to  be  heard. 

Knight  Brucey  Wakefield,  and  Rogers,  for  the  plaintiff. 
Wigram  and  Piggott  for  the  defendant. 

Mv.  5.       The  Lord  Chancellor  : 

The  object  of  this  suit  was  to  open  accounts  settled  between 

partners  on  the  ground  of  error.     I  have  had  frequent  occasion  to 

observe,  that,  in  cases  of  this  description,  the  party  seeking  to  open 

the  account  seems  to  think  he  has  done  enough,  if  he  alleges  and 

proves  the  existence  of  what  some  accountant  points  out  to  him  as 

an  error,  and  which  a  court  of  equity  would  probably  consider  as 

an  improper  charge,  or  an  improper  omission,  if  there  had  been 

nothing  in   the  conduct  of  the  parties   to   sanction   it,   without 

sufficiently  considering  how    far    his    own    conduct    may    have 

deprived  him  of  the  right  of  complaining ;  for,  in  the  absence  of 

fraud,  or  abused  confidence,  or  pressure,  every  item  in  an  account, 

of  which  the  parties  were  fully  cognizant  at  the  time  they  settled 

it,  may  be  considered  as  the  subject  of  agreement  between  them, 

which  they  are  no  more  at  liberty  to  repudiate  than  any  other 

contract  or  undertaking  into  which  they   may   deliberately  have 

entered.     If,  instead  of  the  usual  memorandum  on  the  settlement 

of  the  account,  there  had  been  a  memorandum   signed  by   the 

parties,  referring  to  any  particular  item,  and  stating  they  had 

agreed  such  item  should  form  part  of  such  account,  no  attempt 

could  have  been  made  to  open  the  account  on  proof  that  such  item 

ought  not  to  have  formed  part  of  the  account ;  and  yet  the  ordinary 

mode  of  settling  the  account  containing  such  items,  all  parties 

being  aware  of  the  circumstances  connected  with  it,  cannot  well  be 

distinguished  from  such  special  agreement.    A  plaintiff,  therefore, 

seeking  to  open  an  account,  on  proving  errors   in  it,  should   be 

prepared  not  only  to  prove  the  fact  of  error,  but  to  meet  any  case 

set  up  by  the  defendant  of  his  having  settled  the  account  with  a 

knowledge  of  the  circumstances  constituting  such  alleged  error. 

[  *862  ]       The  ^partnership  in  this  case  was  formed  in  1819,  and  from  1819 

to  1829  the  partners  were  Robert  Farquhar,  Andrew  Maund,  and 

Edwin  Allies.     In  1829,  Andrew  Maund  died,  and  from  1829  to 
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December,  1882,  the  partners  were  Robert  Farquhar,  Edwin  Allies,       Maund 
and  Mary  Ann  Maund,  the  representative  of  Andrew  Maund.    In      allies. 
December,  1832,  Robert  Farquhar  died,  and  in  January,  1833,  the 
plaintiff  was  admitted  a  partner,  as  assignee  of  Andrew  Maund's 
share,  assigned  to  him  by  his  representative,  and  in  March,  1833, 
he  also  became  assignee  of  Robert  Farquhar's  share,    so  that 
from  that  time  the  only  parties  interested  were  the  plaintiff,  as 
assignee  of  the  shares  of  Andrew  Maund,  and  Robert  Farquhar, 
and    the    defendant    Edwin    Allies.     The    bill    alleges,   that  no 
accounts  were  ever   settled,   according  to  the  provisions  of  the 
articles ;  but  the  plaintiff,  under  pressure  of  the  defendants,  Edwin 
Allies  and  Robert  Farquhar,  signed  a  balance  sheet  under  protest, 
and  that  Andrew  Maund  and  his  representative  had  signed  the 
same  in  ignorance  of  the  fraud  intended.    It  is  contended,  that  the 
balance  sheets  which  the  plaintiff  signed,  as  assignee  of  Andrew 
Maund  and  Robert  Farquhar's  interest  in  the  partnership,  were 
fraudulently  drawn  out  under  the  superintendence  of  the  same 
Robert  Farquhar,  stating,  that  many  thousands  pounds  had,  by 
means  of  such  fraud,  been  improperly  received  by  the  defendants, 
Edwin  Allies  and  Robert  Farquhar,  his  share  of  which  he  charges 
ought  to  be  paid  to  him  by  Edwin  Allies  and  the  representative  of 
Robert  Farquhar.     The  bill  then  alleges  many  imputed  errors  in 
those  balance  sheets,  of  which  four  only  were  relied  on,  and  upon 
that  ground   seeks  to   surcharge  and  falsify  the  account.     The 
answer  insists  upon  accounts  settled  and  signed,  and  particularly 
one  in  January,   1821,   by   the  then  partners,   and  another  in 
February,  1832,  by  Robert  Farquhar,  and  Edwin  Allies,  and  Mary 
Ann  Maund,  the  representative  of  Andrew  Maund,  and  payment  to 
her  of  the  balance  found  due  to  his  estate  and  to  herself  as  a 
partner  since  that  time,  and  receipts  signed  by  her,  acknowledging 
the  sum  paid  to  be  his  share  of  the  ascertained  and  agreed  amount 
of  profits   and  capital,  down  to  the  8th  February,  1832.    It  then 
states  the  examination  of  the  accounts  by  Mr.  Greathead,  at  the 
request  of  the  plaintiff,  and  certain  alterations  suggested  by  him, 
which  were  acquiesced  in  by  the  partners,  and  finally  the  accounts 
signed  by  the  plaintiff  on  the  4th  February,  1834 — the  account  up 
to  the  31st  December,  1832 ;  and  states,  that  the  plaintiff  had 
knowledge  of  all  the  now  alleged  errors  before  he  signed  such 
accounts.    Of  the  errors  alleged  and  attempted  to  be  proved  by 
the  plaintiff  to  meet  the  case  so  put  by  the  defendant,  four  only 
were  relied  on  at  the  Bar,  the  first  of  which  is  thus  alleged  in  the 
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Maund      bill :  "  That  the  firm  rented  the  Goitre  Wharf  of  the  Brecon  and 
alliks.      Abergavenny  Canal  Company,  at  501.  per  ^nnum,  from  1820  to 
1824,  and  that  they  are  overcharged  in  the  account  in  respect  of 
the  said  rent,  to  the  amount  of  lOOi.,  to  December,  1820, — 50?.,  to 
December,  1821,— 50i.,  to  1822,— 75Z.,  to  1828,— and  50L,  to  1824, 
making  a  total  overcharge  of  825!.,  and  over  and  above  the  actual 
rent  due  from,  and  paid  by,  the  partnership  during  such  period  in 
respect  of  the  said  wharf."    This  allegation  not  only  imports  these 
sums  were  charged  as  paid  to  the  Brecon  and  Abergavenny  Canal 
Company  beyond  what  they  were  entitled  to  receive,  but  it   is 
attempted  to  be  supported  by. the  evidence  of  William  Holborn, 
who,  from  an  examination  of  the  bQoks,  says,  in  the  cash  book  A. 
of  the  partnership,  it  appears,  several  sums,  amounting  to  325/., 
are  charged  by  Bobert  Farquhar,  as  paid  to  him,  for  the  rent  of 
this  wharf,  during  that  period,  and  that  501.  per  annum   was, 
during  the  same  period,  paid  to  the  Brecon  and  Abergavenny 
Canal  Company.    The  first  observation  that  occurs  in  this  evidence 
is,  that  the  plaintiff  is  purchaser  for  a  considerable  sum  of  money 
of  all  Bobert  Farquhar's  interest  in  the  concern,  including  his 
share  of  debt,  and  other  property,  and  if  these  alleged  errors  were 
established,  the  result  would  be  only  a  right  in  the  other  partners 
to  this  sum  of  825!.,  as  an  over  payment  to  Bobert  Farquhar,  and 
consequently  a  right  to  have  it  deducted  from  any  share  coming  to 
him,   or  any  person  claiming  through  him ;  but  if  the  plaintiff 
insists  on  these  payments  to  Bobert  Farquhar  as  errors  on  the 
account,  the  question  would  be, — are  these  payments  erroneous  ? 
The  answer  insists,  that  Bobert  Farquhar,  being  lessee  of  this 
wharf  xmdef  the  Brecon  and  Abergavenny  Canal  Company,  at  50/. 
per  annum,  Agreed  to  assign  it  to  the  partnership  at  a  profit  rent 
to  himself  of  501.  per  annum.    The  articles  of  partnership  are 
ambiguous  on  the  subject.     They    only    provide,   that    Bobert 
Farquhar  should  execute  an  assignment  or  underlease  to  the  firm, 
for  the  remainder  of  the  term,  at  the  yearly  rent  of  50/.,  subject  to 
the  usual  covenants  and  conditions  ;  but  such  ambiguity  would  be 
removed  by  the  conduct  of  the  parties ;  and  the  accounts  prove, 
that,  from  thisit  time  to  the  expiration  of  the  lease,  the  partnership 
paid  50/.  per  annum  to   the   Brecon  and  Abergavenny    Canal 
Company,    and    also  50/.  per  annum  was    allowed    to    Bobert 
Farquhar ;  and  though  Farquhar  was  the  manager,  the  accounts 
were  examined  and  settled  with  these  charges  in  them,  and  by  the 
plaintiff  himself  in  February,  1834 ;  and  J.  Moxham  proves,  thai. 
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in  1882,  the  plaintiff  was  acquainted  with  all  the  circumstanees  Maund 
connected  with  this  matter,  which  had  been  the  subject  of  frequent  alliks. 
discussion  with  him,  and  no  attempt  was  made  by  him  to  prove  the 
contrary.  I  am,  therefore,  of  opinion,  the  plaintiff  has  entirely 
failed  on  this  point,  and  yet  this  is,  in  my  opinion,  the  most 
plausible  of  all  the  points  he  has  made,  because  the  next  error 
alleged  is  Inerely,  **  that  the  accounts  from  1819  to  1883  show  a 
great  deficiency  in  the  quantity  of  coal  sold,  as  compared  with  the 
coal  produced  from  the  mines."  There  is  no  allegation  as  to  what 
has  boqbme  of  those  deficient  coals,  and  no  charge  that  any  of  the 
other  partners  had  in  any  manner  received  the  value  of  them. 
That  there  always  is  a  deficiency  is  not  disputed,  but  much 
evidence  is  gone  into  to  prove,  that  the  deficiency  in  the  working 
of  this  mine  exceeds  what  is  usual.  Assuming  that  to  be  so,  how 
can  that  be  an  error  for  the  purpose  of  opening  those  settled 
accounts  ?  It  may  have  been  a  fault  in  the  management  of  the 
affairs,  of  this  mine ;  but,  if,  in  fact,  no  more  was  made  available 
for  the  purposes  of  sale  than  what  appears  in  the  accounts,  it 
cannot  constitute  an  error  in  the  accounts.  If  an  error,  how  is  it  to 
be  rectified  ?  If  it  arose  from  the  fault  of  any  one,  it  arose  from  the 
mismanagement  of  Bobert  Farquhar,  through  whom  and  whose 
share  the  plaintiff  claims;  besides  which,  the  deficiency  was  evident 
on  the  face  of  the  accounts,  and  it  must  have  been  known  to  all 
the  parties  at  the  time  of  the  respective  settlements  of  the 
accounts,  and  it  is  proved  to  have  been  known  to  the  plaintiff  in 
1832 ;  with  that  knowledge  he  purchased  Bobert  Farquhar's  share 
in  1838,  and  settled  the  accounts  in  1834.  The  evidence  of 
Morton,  I  think,  is  conclusive  as  to  this.  The  third  alleged  error 
is,  that  the  partnership  is  charged  in  1819  with  281.,  for  making 
two  seats  in  a  chapel,  at  that  time  built  by  subscription.  This 
entry,  the  bill  alleges,  has  been  since  altered  to  ''  a  seat,"  instead 
of  '*  two  seats ;  "  and  Bobert  Farquhar  caused  one  of  such  seats  to 
be  appropriated  to  himself  and  family,  and  his  representatives  now 
occupy  it.  The  complaint  is,  that  the  firm  paid  for  a  seat,  which 
Mr.  Farquhar  took  to  himself,  and  not  that  the  28Z.,  or  any  part  of 
it,  was  an  unauthorized  payment  in  1819 ;  and,  in  proof  of  this,  it 
states,  that  the  original  entry  was  for  two  seats,  and  was  after- 
wards fraudulently  altered.  The  evidence,  however,  of  Monkhouse, 
is  to  prove,  that  Farquhar  was,  in  fact,  a  subscriber  of  20Z.,  and 
the  firm  of  8Z.,  and  yet  *the  whole  28Z.  was  charged  to  the  firm.  [  •ses  ] 
How  this  is  to  be  explained  does  not  now  appear,  but  the  result,  if 
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Maund      there  was  anything  wrong  in  the  transaction,  would  be  to  establish. 
Allies.       that  the  pew  occupied  by  Mr.  Farquhar  was  in  fact  the  property  of 
the  firm,  because  the  charge  of  28Z.  is  paid  by  the  firm,  and  stands 
as  an  item  of  payment  in  their  books  for  1819,  and,  after  the  death 
of  all  the  parties  who  were  partners  at  that  time,  and  after  what 
the  repeated  investigation  of  the  books,  and  the  settlement  of  the 
accounts,  show  at  present,  it  is  impossible  to  hold  such  payment 
was  not  authorized  by  the  firm.     This  case  also,  if  proved  to  be  an 
error,  would  only  be  a  subject  of  charge  against  Robert  Farquhar's 
share,  and  subject  to  the  observations  before  made  on  that  point. 
It  is  also  proved  the  plaintiff  had  his  attention  drawn  to   this 
charge  by  the  settlement  in  1884.     The  last  error  relied  on  was, 
that  whereas  the  firm  was  entitled  to  eight-ninths  only  of  the 
reserved  farm,  they  occupied  the  whole,  and,  therefore,  became 
liable  to  payment  for  the  one-ninth  to    which  they  w*ere  not 
entitled,  from  1819  to  1888.     In  support  of  this  allegation,  the 
only  evidence  is  the  deposition  of  William  Holborn,  who  says, 
after  an  examination  of   the   books,  he   does  not  find  any  rent 
charged  for  the  one-ninth.    If  the  plaintiff  had  made  out  the  case, 
as  alleged,  it  would  only  prove  the  firm  had  had  the  benefit  of  the 
one-ninth  of  the  farm,  without  paying  any  rent  to  the  owner  of 
that  one-ninth.     Under  what  circumstances,  whether  the  liability, 
if  any,  arose  under  any  contract  between  them,  or  as  tenants  in 
common,   there  is  no  proof;   and   it  therefore  does  not  appear 
whether  such  owners  had,  at  the  time  of  the  settlement,  proved 
any  claim  to  such  rents ;  if  they  had,  the  result  would  only  be, 
that  what  might  have  been  made  a  charge  against  the  firm,  was 
never  made.     There  is  a  total  absence  of  proof,  that  any  such 
charge  could  now  be  enforced ;  how  then  can  that  be  made  a 
ground  for  opening  the  accounts  between  the  parties  ?    The  result 
of  the  laborious  examination  of  all  the  papers  in  this  case  is,  that  I 
am  of  opinion  the  plaintiff  has  wholly  failed  in  the  attempt  he  has 
made  to  establish  a  case  for  opening  the  accounts.     The  repre- 
sentatives of  Bobert  Farquhar  and  Andrew  Maund,  having  ceased 
to  have  any  interest  in  the  partnership  account,  are  not  necessary 
parties  to  any  account  to  be  taken  ;  as  against  them,  therefore,  the 
bill  must  be  dismissed,  with  costs  ;  and,  as  against  the  repretienta- 
tives  of  Edwin  Allies,   who  continued   in  partnership  with   the 
plaintiff  after  the  settlement  of  accounts,  so  much  of  the  bill  mast 
be  dismissed,  with  costs,  as  seeks  to  charge  them  with  fraud,  and 
as  seeks,  therefore,  to  surcharge  and  falsify  the  accounts.     As 
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between  those  parties,  there  must  be  the  usual  accounts  as  between  Uattsd 
partners, — the  account  to  be  taken  on  the  footing  of  the  accounts  allies. 
proved  to  have  been  settled. 


JOHNSON  V.  BLENKENSOPP  (1).  ^^ 

(5  Jurist,  870—871.)  Queen's 

Jiench, 
By  a  written  memorandum  of  agreement  between  the  defendant  and  the 

plaintiff,  the  plaintiff  was  "  to  have  6«.  a  week,  three  bolls  of  wheat,  to  set       denman 
potatoes  for  his  family's  use,  to  have  a  cow  kept,  house  and  firing,  to  keep         ch.  J. 
the  gardens  and  pleasure  grounds  in  clean  and  good  order,  to  assist  in  the  pxtteson  J. 
stables  and  when  required  at  hay  and  com  harvest,  and  to  make  himself   Williams  J 
generally  useful.     To  enter  12th  May,  1838."     The  defendant  had  dis-         -  gyo  i ' 
missed  the  plaintiff  upon  a  month's  warning.    In  an  action  brought  by        '' 
the  plaintiff  to  recover  a  quarter's  wages  as  being  a  yearly  servant :  Held, 
that  he  was  a  menial  servant,  and  was,  therefore,  by  the  general  rule  of 
law,  entitled  to  a  month's  notice  only;  and  that  the  memorandum  of 
agreement  contained  nothing  which  showed  an  intention  in  the  parties  to 
exclude  that  rule. 

Assumpsit  for  a  quarter's  wages,  on  the  ground,  that  the  plaintiff 

had  not  been  rightfully  dismissed  from  the  defendant's  service. 

Plea,  that  the  plaintiff  became  servant  to  the  defendant,  upon 

certain  terms,  among  which  were  the  following  :  that  either  of  the 

said  parties  might  determine  the  service  by  giving  a  month's  notice 

to  the  other  ;  and  that,  in  case  of  the  defendant's  determining  the 

said  service,  he  should  pay  to  the  plaintiff  a  proportionate  part  of 

his  wages  up  to  the  expiration  of  such  notice.    At  the  trial  before 

Coltman,  J.,  at  Durham,  at  the  Summer  Assizes,  1840,  it  appeared, 

that  the  following  written  agreement  had  been  signed  by  the 

parties :  "  Memorandum  of  agreement  between  G.  L.  Blenkensopp 

and  Thomas  Johnson ;  viz.  that  he  is  to  have  6«.  a  week,  three 

bolls  of  wheat,  to  set  potatoes  for  his  family's  use,  to  have  a  cow 

kept,  house  and  firing,  and  to  keep  himself  a  pig,  no  poultry  to  be 

kept,  his  wife  to  keep  the  museum  clean,  he  is  to  keep  the  gardens 

and  pleasure-grounds  in  clean  and  good  order,  to  assist  in  the 

stables,  and  when  required  at  hay  and  corn  harvest,  and  to  make 

himself  generally  useful :  to  enter  12th  May,  1888."    On  behalf 

of  the  defendant,  a  nonsuit  was  applied  for,  on  the  ground,  that 

the  plaintiff  was  a  menial  servant,  and,  therefore,  the  defendant 

had  rightfully  dismissed  him  after  a  month's  notice ;  and  that, 

if   he  was  not  a  menial  servant,  the  agreement  would   require 

a  stamp.     The  learned  Judge  directed  a  verdict  for  the  plaintiff, 

(1)  Cp.  Parker  v.  Ihhetson  (1858)  4  C.  B.  N.  S.  346,  27  L.  J.  C.  P.  236. 
B.R. — VOL.  LXII.  55 
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Johnson      and  gave  the  defendant  leave   to   move  for  a  nonsait.    In  the 
Blenken-     following  Michaelmas  Term,  Wortley  obtained  a  role  nisi  accord- 
sopp.        ingly ;  against  which, 

Addison  now  showed  cause : 

First,  the  agreement  contained  a  general  hiring,  and,  therefore, 
it  was  a  hiring  for  a  year ;  and  the  particular  stipulations  contained 
in  the  agreement  show,  that  it  could  not  have  been  intended  that 
the  service  under  it  should  be  liable  to  be  put  an  end  to  by  a 
month's  notice ;  such  as,  the  liberty  to  set  potatoes,  the  providing 
a  house  for  him,  which  places  him  extra  moenia.  There  were  not 
such  in  Noivlan  v.  Ahlett  (i). 

(Pattbson,  J. :  The  Stamp  Act  mentions  "  labourer "  in  the 
exempting  clause  ;  and,  therefore,  in  no  case  would  the  agreement 
require  a  stamp.) 

Wortley y  contra  : 

This  case  is  within  the  rule  as  to  notice  applicable  to  a  menial 
servant.  In  Noivlan  v.  Ahlett,  the  ground  of  action  and  the  plea 
were  the  same  as  here  ;  and  the  stipulations  in  this  agreement  are 
not  so  strong  to  repel  the  application  of  the  general  rule  of  law  as 
in  that  case.     *     *     * 

Lord  Denman,  Ch.  J. : 

In  this  case,  we  are  desired,  on  behalf  of  the  defendant,  to  enter 
a  nonsuit,  if  we  think  that  the  defendant  had  the  right  to 
discharge  the  plaintiff  upon  a  month's  notice.  The  question 
therefore,  is,  as  to  the  nature  of  the  service  which  was  to  be 
rendered  by  the  plaintiff  to  the  defendant.  The  first  thing  is,  that 
there  is  a  written  agreement ;  and  it  is  quite  clear,  that,  wherever 
the  agreement  between  parties  is  imperfect,  evidence  must  be 
admissible  to  supply  the  omissions.  Suppose  the  case  of  a  short 
note  of  an  agreement  being  taken  down  in  a  memorandum  book, 
that  would  be  subject  to  evidence  of  the  understanding  between  the 
parties  at  the  time  they  entered  into  the  contract.  Then,  here,  the 
term  implied  by  the  law,  where  there  is  a  general  hiring,  that 
either  party  may  determine  the  relation  upon  a  month's  warming 
or  a  month's  wages,  may  be  introduced  into  this  agreement ;  and 
such  must  le  presumed  to  have  been  the  intention  of  the  parties. 

(1)  2Cr.M.  &B.  54. 
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If,  however,  the  agreement  is  inconsistent  with  such  an  under-      Johnson 
standing,   no   doubt  the  presumption   would  be  rebutted.     But,     blenken- 
sitting  here  to  form  an  opinion  such  as  a  jury  ought  to  do,  I  do  not        ^^^' 
see  anything  in  this  instrument  inconsistent  with  the  general  rule ; 
and,  therefore,  I  think  the  plaintiff  is  a  menial  servant,  for  the 
purpose  of  this  notice,  within  the  principle  laid  down  in  the  recent 
case  of  Nowlan  v.  Ablett. 

Pattbson,  J. : 

The  whole  question  is,  whether  the  plaintiff  was  not  a  menial 
servant.  If  he  was,  then  there  is  no  doubt  that  the  general 
custom  of  the  realm  as  to  the  determination  of  the  relation  of 
master  and  servant  would  apply.  Formerly,  indeed,  the  rule  as  to 
the  importation  of  custom  into  a  written  contract  was  stated  in  too 
strong  terms,  viz.  that  the  custom  applied  unless  **  expressly 
excluded  "  by  the  terms  of  the  contract ;  but  that  was  corrected  in 
Hutton  V.  Warren  (i),  where  Parke,  B.  stated  the  proper  question  to 
be,  ''  whether,  from  the  terms  of  the  lease,"  which  was  the  instru- 
ment then  under  consideration,  ''it  can  be  collected,  that  the 
parties  intended  to  exclude  the  customary  obligation  to  make 
allowances  for  seeds  and  labour."  Here  there  is  certainly  nothing 
in  the  memorandum  inconsistent  with  the  general  custom,  that 
either  party  might  determine  the  relation  upon  a  month's  notice. 
The  plaintiff  was,  indeed,  more  a  menial  servant  than  the  plaintiff 
in  the  case  of  Nowlan  v.  Ahlett ;  and  there  is  the  remarkable  clause, 
that  he  is  to  make  himself  generally  useful  as  a  servant. 

Williams,  J. : 

It  is  difficult  to  draw  any  distinct  line  which  may  ascertain 

how  much  of  house  service  *makes  a  menial  servant ;  but,  in  this      [  •STi  ] 

case,  I  think  the  plaintiff  is  such  a  servant. 

Rule  absolute, 

(1)  46  E.  E.  368  (1  M.  &  W.  463,  477). 
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1841.  FRANKLIN   v.  DRAKR 

Kov,  13.  ,     ^     .  .  . 
(5  Junst,  1078.) 

Chancery,  Annuitant — Discovery — ^Want  of  equity. 

Shadwell  ^  annuitant,  whose  annuity  is  charged  by  his  testator  upon  aU  Lia 

V.-C.  freehold  and  copyhold  estates,  has  no  equity,  so  long  as  the  annuity  Ib 

[  1078  ]  regularly  paid,  to  file  his  bill  against  the  heir-at-law  or  devisee,  to  com}>el 

a  discovery  of  the  estates  so  charged,  or  the  execution  of  a  deed  purporting 

to  charge  the  estates.    Bill  for  that  purpose  dismissed,  with  costs. 

W.  J.  Hunt,  by  his  will,  dated  the  10th  May,  1817,  made  the 
following  bequest:  '*In  the  first  place,  I  give  unto  my  mother, 
E.  Hunt,  out  of  my  estates,  both  copyhold  and  freehold,  during  her 
life,  802.  per  year ;  Carl  Hunt,  her  heirs,  executors,  administrators, 
and  assigns,  out  of  my  estates,  both  freehold  and  copyhold,  an 
annuity  of  202.  per  annum ;  and  at  the  death  of  the  aforesaid 
E.  Hunt,  my  mother,  lOZ.  per  year  more  to  Carl  Hunt,  her  heirs, 
executors,  administrators,  and  assigns.  The  remainder  I  give  unto 
my  sister,  S.  E.  Drake,  making  her  my  executrix;  and,  at  her 
death,  the  whole  of  my  property  out  of  my  estates  to  be  equally 
divided  by  her  children,  share  and  share  alike,  first  paying  the 
above  annuities."  The  testator  died  in  1818.  Carl  Hunt  was 
regularly  paid  her  annuity  down  to  1835,  when  she  died,  having 
devised  her  annuity  to  the  present  plaintiff:  the  annuity  was  also 
regularly  paid  to  the  plaintiff  down  to  the  time  of  filing  the  present 
bill,  which  he  did  against  the  heir-at-law  of  the  testator,  for  the 
purpose  of  ascertaining  out  of  what  lands  the  annuity  was  issuable, 
and  to  obtain  the  defendant's  signature  to  a  deed,  charging  the  same 
with  the  said  annuity. 

T,  Parker,  in  support  of  the  bill : 

The  testator  has  not  distinguished  any  particular  portion  of  his 
lands,  as  being  liable  to  the  payment  of  the  annuity,  but  has  made 
a  general  devise,  how  then  can  the  annuitant  know  upon  what  lands 
to  enter,  should  the  annuity  be  in  arrear  ?  The  property  out  of 
which  the  annuity  is  to  come  is,  therefore,  uncertain.  Now,  as  the 
property  is  uncertain,  equity  has  as  much  jurisdiction  as  law,  and 
the  plaintiff  is  not  to  conjecture  out  of  what  property  she  is  to  have 
the  annuity,  but  has  a  right  to  have  a  discovery  from  the  defendant 
as  to  the  property ;  and  if  a  right  to  discovery,  then,  also,  a  right 
to  relief.  Distress  would  not  lie  at  law.  Uncertainty  is  a  proper 
ground  to  come  to  equity :   Duke  of  Bridgwater  v.  Edwards  (i), 

(1)  6  Br.  P.  C.  368 
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Duke  of  Leeds  v.  Corporation  of  Neiv  Radnor  (i),  Cook  v.  Sinee  (2), 
Cupit  V.  Jackson  (8). 

Bethell  and  Chandless,  contra  : 

No  case  can  be  Bhown  where  a  bill  of  this  description  has  been 
entertained,  unless  where  the  annuity  was  in  arrear ;  but  plaintiff 
admits,  that  the  annuity  has  been  regularly  paid.  The  only  object 
of  the  bill  is,  to  compel  the  defendant  to  execute  a  deed  to  secure 
the  annuity :  Attorney-General  v.  Jackson  (4),  Attorney-General  v. 
Pickard  (6),  Stow  v.  Davenport  (6). 

Girdlestone,  Speed,  and  J.  Parker,  for  other  parties. 

2\  Parker,  in  reply. 

The  Vicb-Chancbllor  : 

The  testator  has,  by  his  will,  charged  his  freehold  and  copyhold 
estates  with  the  payment  of  this  annuity ;  and  this  Court  cannot 
further  or  more  effectually  charge  those  estates.  Nothing  can  be 
done  upon  the  bill.  It  appears  to  me  that,  so  long  as  the  parties 
pay  the  annuity,  there  is  no  possible  relief  which  can  be  adminis- 
tered by  this  Court.  Were  the  annuity  in  arrear,  and  the  party 
wanted  a  discovery,  he  could  have  it  in  the  usual  way,  by  filing  his 
bill,  and  paying  all  expenses.  My  opinion  is,  that  I  cannot  give 
plaintiff  any  relief ;  and  he  must  pay  all  the  costs. 

Bill  dismissed,  with  costs. 


SNOOK  V.   DUNCAN. 

(5  Jurist,  1078—1079.) 

Security  for  costs. 

Plaintiff  made  to  give  security  for  costs,  the  evidence  not  being  clear 
that  he  intended  to  return  from  abroad. 

KiNGLAKE  moved  on  behalf  of  the  defendant,  that  ^plaintiff 
should  give  security  for  costs,  he  having  left  England  in  1888,  and 
resided  in  Upper  Canada  until  1840,  when  he  returned  to  this 
country  for  a  short  time,  but  again  went  out  to  Canada ;  insisting, 
that,  according  to  the  rule  laid  down  by  Lord  Eldon,  where  the 


(1)  2  Br.  C.  C.  338. 

(2)  2Br.  P.  C.  184. 

(3)  28  B.  B.  735  (13  Price,  721). 


(4)  37  B.  B.  641  (2  Cr.  &  J.  101). 

(5)  3  M.  &  W.  552. 

(6)  39  B.  B.  503  (5  B.  &  Ad.  359). 
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Snook       plaintiff  has  gone  abroad,  the  onus  is  upon  him  to  show  that  he 
Duncan.      ^^^^  ^^^  intend  to  reside  abroad. 

Freeling  opposed  the  motion,  upon  the  affidavits  of  plaintiff's 
daughter  and  son-in-law,  in  which  they  stated,  that  when  plaintiff 
last  left  England  he  went  abroad  for  the  purpose  of  selling  his 
property  in  Canada,  and  that  he  intended  to  return  to  England  in 
two  years;  and  that  he  does  not  intend  to  reside  permanently 
abroad  any  where.  And  contended,  that  this  case  came  within  the 
rule  of  White  v.  Greathead  (i). 

The  Vice- Chancellor  : 

There  is  nothing  in  your  affidavits  that  makes  it  clear  that  the 
plaintiff  will  return ;  indeed  it  seems  very  doubtful  whether  he  will 
return  or  not.    He  must  give  security  for  costs. 

(1)  15  Ves,  2. 
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stated.    See  Account  Stated,  1. 
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CONDITION— Restraint  of  marriage.    See  Will,  3. 

GONTBACT— 1.  By  agent  after  principal's  death—Bepresentation  of 
continuing  authority.    See  Principal  and  Agent. 

2.  Sale  of  shares — Breach  of  contract — Tender  of  transfer.    See 

Company,  3. 

CONVEBSION— Old  form  of  mortgage  by  way  of  trust  for  sale— No 
conversion  unless  property  sold.    Bourne  y.  Bourne     ....        7 

COPYHOLD — 1.  Manor—Custom  —  Evidence  —  Custom  in  adjoining 
manor  —  Evidence  of  not  admissible  —  Subinfeudation,  Evidence  of. 
Marquis  of  Anglesey  v.  Lord  Hatherton 575 

2, Custom    to    take    minerals  —  Deed   reciting 

and  confirming  customs  of  manor — Custom  to  take  minerals  not  men- 
tioned— Deed  evidence  against  copyholder  deriving  title  under  party 
to  it.     Marquis  of  Anglesey  y.  L<yrd  Hatherton 575 

COPYBIGHT— Piracy— Account  of  profits— Statement  of  account- 
Plaintiff  not  bound  to  accept  statement  on  affidavit — Costs.  Colburn  v. 
Simms 225 

COBPOBATION  (MUNICIPAL)— 1.  Borough  councillor— Election- 
Validity— duo  warranto— Costs.     B.  v.  Morton 305 

2.  Debt — Money   borrowed    to   pay   debts — Bepayment  out   of 

borough  fund.     B,  v.  Town  Council  of  Lichfield 199 

3.  Proceedings  by  boi;eugk — Costs — ^Prosecution  for  assault  on 

mayor  in  execution  of  his  duty  —  Consent  of  Council.  B,  v.  Town 
Council  of  Lichfield 499 

4.  Orders    of  Council  —  Besolutions     entered    in    Corporation 

minutes — Certiorari.    B,  y.  Town  Council  of  Lichfield    ....    499 

COSTS — 1.  Plaintiff  suing  in  form&  pauperis — Exemption  from  pay- 
ment of  interlocutory  costs.    Pratt  v.  Delarue 687 

2.  Person  admitted  to  sue  in  formi  pauperis  after  com- 
mencement of  suit — ^Verdict  for  defendant — Liability  for  costs  antece- 
dent to  date  of  order.     Doe  d.  Ellis  y.  Owens 691 

3.  Offer  of  defendant  to  settle   action  —  Costs    of  subsequent 

prosecution  of  suit.     Colhum  y.  Simms 225 

4.  Security  for  costs — ^Plaintiff  abroad  —  Intention  to  return- 
Security  ordered,  intention  to  return  not  being  clear.     Snook  y.  Duncan 

869 
5.  Xyectment.     See  Landlord  and  Tenant,  13. 

And  see  Solicitor,  2 — 4. 

COVENANT — Breach  of  covenant — Joint  covenant— Action  by  heir 
of  one  covenantee  not  maintainable.     Foley  y,  Addenbrooke         .        .     326 

And  see  Landlord  and  Tenant,  1 — 6. 

CBOWN— 1.  Grant- Grant  not  produced- Presumption  of  grant  upon 
evidence  of  usage.     Brune  y.  Thompson 430 

2.  Information  of  intrusion — Eutry  on  Boyal  Palace  in  occupa- 
tion of  Sovereign— Distress  for  sewers  rates— Justification— Pleading. 
Att.'Oen,  y.  Donaldson 540 

CUSTOM.     See  Copyhold. 
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DAMAGE&— 1.  Smallness  of  damages  —  Nominal  damages  only 
granted  by  jury — Injury  resulting  in  substantial  expense  to  plaintiff— 
New  trial — Costs,    Armytage  v.  Haley 508 

2.  Evidence  in  mitigation  of.    See  Trespass. 

And  see  Defamation,  2. 

DEBT — Action  for  money  lent.    See  Mortgage,  7. 

DECEIT  —  Sale  of  goods  —  False  representation.  See  Fraud  and 
Misrepresentation,  1. 

DEFAMATION— 1.  Libel— Imputation  that  house  used  as  gaming- 
house under  woman  of  notorious  character — Evidence  that  house  used 
as  club-house — Evidence  of  respectability  of  plaintiff's  wife — ^No  refer- 
ence to  her  in  defendant's  pleas.     Ouy  v.  Gregory        ....    758 

2.  Newspaper— Action  against  editor — Libel  communicated 

by  correspondent— Mitigation  of  damages.     TalbuM  v.  Clark  .    803 

3.  Newspaper  libel — ^Defendant's  right  to  have  read,  as  part 

of  plaintiff's  case,  another  part  of  same  newspaper  referred  to  in  libel. 
Thornton  v.  Stephen 775 

4.  Unconscious  publication — Porter  —  Delivery  of  parcels 

containing  libellous  handbills — Ignorance  of  contents  of  parcels.  Day 
V.  Bream 778 

5. Overseer  of  poor — Imputation  of  dishonesty — ^Innuexido 

— <<  When  ou,t  of  office  he  has  advocated  low  rates  and  when  in  office 
high  rates— I  would  not  trust  him  with  £5  of  my  property."  Cheese  v. 
Scales 677 

6.  Malice,    Evidence    of  —  Action    against     publisher    of 

magazine — Evidence  of  personal  malice  against  plaintiff  not  admis- 
sible.    Robertson  v.  Wylde 781 

7.  Libel  concerning  Old  Testament  —  Indictable  oflbnce  at 

common  law.    R,  y.  HetheringUm 839 

8.  Slander— Imputation  of  offence—"  He  is  a  returned  convict" 

— ^Words  importing  that  punishment  has  been  suffered.  Fowler  v. 
Dowdney 782 

9.  Imputation  of  gross  ill-treatment  of  woman — Proof  of 

reports  current  in  neighbourhood  before  words  uttered  by  defendant — 
Cross-examination  of  plaintiff's  witnesses.    Richards  y.  Richards     .    831 

10.  Imputation  of    bigamy  —  Statement    that    supposed 

brother  and  sister  are  man  and  wife — ^Alleged  wife  married  to  another 
— Pleading — Proof  of  introductory  averment.    Heming  v.  Power       .    705 

11.  Pawnbroker— Imputation  of  "duffing"  —  Innuendo — 

Justification — Pleading— Plea  not  setting  out  specific  instances  of  mis- 
conduct imputed.     Hi3cinbotham  y.  Leach 654 

DISCOVERY- 1.  Annuity— Charge  on  real  estates— Annuitant  has 
no  equity  to  compel  discovery  of  estates  charged  as  against  heir-at- 
law  or  devisee.    Franklin  y.  Drake 868 

2.  Answers  to  interrogatories — Answers  not  explicit   will   be 

treated  as  evasive.     Tipping  y.  Clarke H4 

3.  Charge  of  procuring  marriage  with  minor  by  fslse  declaration 

— Information  under  Marriage  Act — Forfeiture  of  interest  in  wife's 
property — ^Discovery  of  fftcts  relating  to  charge.    AU,'Gen.  y.  Lucas    233 
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DISCOVERT — 4.  Privilege—Partnersliip  account  between  solicitors — 
Docnments  material  to  account — Papers  relating  to  professional  busi- 
ness transacted  for  clients.     Brown  v.  Perkiru 224 

5.  Communications  between  defendant's  solicitor  and  agents 

and  the  plaintiff— Answer  that  solicitor  had  ceased  to  act  for  defendant 
for  several  years— Denial  of  personal  knowledge— Sufficiency  of  answer 
— Endeavour  to  acquire  information.     Earl  of  Olengall  v.  Frazer         .      37 

6.  Notice  to  produce — Notice  delivered  in  assize  town  the 

day  before  trial  of  action — Copy — Secondary  evidence  of  contents. 
Lloyd  V.  Mostyn 673 

7.  Witness— Subpoena  — Production  of  will  which  witness 

holds  as  solicitor  for  devisee  claiming  under  it.     Doe  d.  Carter  v.  James 

776 

8.  Notice   to    produce— Secondary   evidence    of   contents.    See 

Evidence,  9 — 14. 

DISTRESS  —  For  rent  —  Excessive  distress.  See  Landlord  and 
Tenant,  12. 

EASEMENT— 1.  Light  —  Prescription  —  Actual  enjoyment    for    20 

years — Verbal  permission  given  by  person  having  right  to  obstruct. 

» Mayor  of  London  Y,  Fewterers'  Co 816 

2.  Obstruction  of  light — Railway  Company — Obstruction  by 

railway  station — Liability  to  reversioner — ^Action  on  the  case — Compen- 
sation clause  in  Company's  Act.     Turner  v.  Sheffield  Bail.  Co,     .         .     656 

ECCLESIASTICAL  LAW— 1.  Churchwarden— Discretionary  power  to 
appropriate  pews  among  parishioners  and  to  remove  intruders  from 
pews  so  appropriated.    Beynolda  v.  Monkton *  810 

2.  Parish  clerk— Irregular  dismissal  by  rector — Appointment  of 

successor — Forcible  removal  of  dismissed  clerk  from  church  immediately 
before  Divine  service— Justification — ^Apprehension  of  disturbance. 
Burton  y.  Benson 631 

ESTATE— Conveyance  to ''  H.,  her  heirs  and  assigns,  to  hold  to  H.  and 
her  assigns  during  the  life  of  G." — O.  H.'s  heir-at-law — Estate  for  life 
in  G.  as  special  occupant  —Words  in  habendum  not  passing  land  to  H.'s 
executors.    Doe  d.  Timmis  v.  Steele 456 

ESTOPPEL.    See  Company,  4  ;  Landlord  and  Tenant,  6. 

EVIDENCE — 1.  Documentary — Ancient  document — Production  from 
proper  custody— Exemplification— Absence  of  Great  Seal— Presumption. 
Mayor  of  Beverley  Y,  Craven 783 

2. Unproved  will  more  than  80  years'  old  coming 

from  possession  of  testator's  family.     Doe  d.  Wildgoose  v.  Fearce        .     798 

3.  Decree  of  Court  of  Arches  for  alimony — Not  admissible 

in  evidence  without  proof  of  proceedings  in  suit.    Leake  v.  Marquis  of 
Westmeath 813 

4.  Appeal  from  Consistory  Court — Judgment  of   Court  of 

Arches  not  admissible  without  showing  Court  to  be  duly  in  possession 
of  suit  by  producing  process  of  appeal.      Leake  v.  Marquis  of  Westmeath 

813 

5.  Deed—Evidence  of  execution— Subscribing  witness  since 

blind  —  Subscribing  witness  must  be  called  —  Proof  of  handwriting 
insufficient.     Cronk  v.  Frith ^        .        .     744 
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EVIDENCE — 6.  Documentary — Deed — Evidence  of  custom  of  manor' 
Deed  reciting  and  confirming  customs — Evidence  against  copyliold^ 
deriving  title  under  party  to  deed.    Marquis  of  Anglesey  y.  Lord  Sathertc 

bl 

7. Identity,  Evidence  of— Proof  of  execution  o£  ixiBtrt 

ment  on  which  plaintiff  sued — Identity  of  person  whose  sign&ture  i 
proved  with  party  on  whom  process  served.  Sewell  y.  Evans  ;  Roden  \ 
Myde 44 

8. Handwriting,  Proof  of— Bill  of  exchange — ^Evidend 

of  bank  cashier.     Sewell  y.  Evans  ;  Roden  y.  Ryde  ....  .441 

9.  Document  under  control  of  party — Notice  to  produce- 
Secondary  evidence  of  contents — ^Evidence  to  show  document  not  vt 
defendant's  possession — Discretion  of  Judge — Plaintiff's  right  to  reply. 
Harvey  y.  Mitchell ml 

10. Objection  to  production — ^Witness  called 

on  subpoena — Question  of  liability  to  produce  must  not  be  argxied  by 
counsel  in  Court.     Doe  d.  Rowcliffe  y.  Earl  of  Egremont .        .        .  .     Sll 

11. Search  for  document  need  not  be  recent 

or  made  for  purpose  of  cause.     Fitz  y.  Bahhits         ....     780 

12. Document  deposited  in  Court  by  party 

and  scheduled  in  his  answer.    Rush  y.  Peacock  ....         .     7$7 

13. Bond— Production    of   copy.       Lloyd    v. 

Mostyn 673 

14. Deed— Certified  copy— Copy  may  be  read 

without  being  stamped.     Braythwayte  v.  Hitchcock       ...  .     6TS 

15. Affidavit — Production — Information  for  penalties- 
Affidavit  on  which  defendant  held  to  bail — Subpoena  of  officer  from 
Uueen's  Remembrancer's  Office  to  produce  document — Evidence  on 
which  to  cross-examine  witness  who  made  affidavit.    Att,-Oeii,  v.  B<mti 

742 

16.  Affidavit  —  Affidavit   not    expressing    that    deponent 

'^  make th  oath"  not  admissible.    Phillips  y.  Prentice  ,        .         .         .     22o 

17.  Settlement  of  pauper — Contract  of  service — Minutes  of 

contract — Entry  in  book  kept  by  master,  since  dead — ^Entries  not 
admissible.    R,  y.  Inhabitants  of  Worth .294 

IS.  Declarations — ^Action  by  special  administrator — Declarations 

of  executor  made  by  him  whilst  acting  not  admissible  against  plaintiff. 
Rush  y.  Peacock .     7S7 

19.  Verbal  statement  made  by  deceased  rent  collector  at 

time  of  paying  over  rents  collected— Indication  of  person  from  whom 
particular  sum  received — Whether  evidence  against  person  named, 
qusere.     Fursdon  y.  Cioyg .710 

20.  Easement— Declaration  of  former  occupier  of  defendant's 

land  not  admissible  against  plaintiff.    Scholes  y.  Chadwick .         .  307 

21.  Beputation — Declarations  of  illegitimate    member    of 

family  respecting  his  illegitimate  brothers  not  admissible.  Doe  d. 
Bamford  y.  Barton .774 

22.  Pedigree— Evidence  to  show  that  family  had  relatives 

living  at  particular  place— Declarations  by  deceased  member  of  family 
of  intending  visit  to  his  relatives  at  that  place.    Rishton  y.  Neshitt  .     830 

23.  Marriage  —  Beputation    and     cohabitation  —  Parish 

register  of  ceremony  in  private  house— Archbishop's  flat  for  special 
licence — Affidavit  on  which  licence  obtained.  Doe  d.  Earl  of  Egrenxont  v. 
Orazehrook •  .     3^8 
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I  ^:^K:2VrDEKCS — 24.  Of  custom  of  manor— ^Evidence  of  custom  in  adjoin- 
9  .^s.  -g  manor  not  admissible.     Marquis  of  Anglesey  v.  Lord  Hatherton  615 

25.  Witness — Cross-examination  —  Issue  as  to    genuineness  of 

gnature — Genuineness  denied  on  account  of  peculiarity  in  signature 

:  ^^^^Docunients  exhibiting  same  peculiarity  may  be  put  in  and  witness 
z.  ~^*^estioned  upon  them.     Young  y.  Honner 828 

26.  Cross-examination     as     to     character  —  Action     for 

Ise  imprisonment — Defendant  cannot  cross-examine  as  to  character 

— **    plaintiff  nor  as  to  previous  charges  against  him^    Downing  v.  Butcher 

808 

-^zs.  ' 27.  Deposition  —  Witness    examined   on  interrogatories — 

IT-  j:s-bsence  of  witness  must  be  proved  by  some  one's  personal  knowledge 
=^r  ir -Inquiries  at  residence  of  witness  not  sufficient.   liubiugon  v.  Afarkis    809 

28.  Witness  remaining  in  Court  after  order  to  all  witnesses 

:j  r=y»  leave — Matter  for  observation  on  witnesses'  evidence  only.    Chandler 
t  -     ^  Home 819 


^—  29.  Preliminary  hearing — Evidence  taken  down  by  magis- 

^^.  rate's  clerk — Minutes  not  signed  by  witness  or  magistrate — Proof  of 
vidence  by  person  present  at  hearing.    Jeans  v.  Wheedon  .  .819 

^^    30.  Alibi — Evidence  in  reply — ^Additional  evidence  in  direct 

ontradiction  to  defendant's  alibi.     Briggs  v.  Aynsworth  .791 

^      EXECUTION--  Sale  under  fl.  fa. — Bailiff  in  possession  under  land- 

3rd's  distress  at  time  of  sale — Liability  of  sheriff  for  pound  breach  and 

..^-srescue  at  suit  of  landlord.    Rtddell  v.  Stowey 806 

EXECXTTOB     AND     ADMINISTBATOB  —    1.    Administration  — 

r  ''Creditor's  suit — Bankruptcy  of  executor — Executor  indebted  to  estate 

-Costs  of  executor — Set-off  against  debt — Distinction  between  costs 

-—  '  ncurred  before  and  after  bankruptcy.     Samuel  v.  Jones     ...      96 

2. Plea  of  plen^  administravit — Bight  of  executor 

^    »o  protection  against  personal  liability  where  plea  true  —  Costs  — 
"^  Cnterest  on  judgment  debt.     Gaunt  y,  Taylor 164 

J    3. Proof  of  debt — Admission  of  assets — Bight  of  plain- 

^tiff  to  immediate  decree  for  payment.     Woodgate  v.  Field    .  .81 

4. Bond  debt,   Proof  of  —  Consideration  —  Affidavit- 
Impeachment  of  validity  of  bond  by  executor  before  Master.     Whitaker 

~    V.  Wright 120 

o.  Suit  by  executor — Executor  cannot  sue  for  larger  sum 

.  than  that  upon  which  probate  duty  calculated.    Jones  v.  Uowells  125 

6.  Costs— Executor  acting  as  solicitor  in  cause  in  which  he 

'*  is  party — Bight  to  proportion  of  costs  due  to  town  agent.    Burge  v. 

Brutton 138 

7. Costs  of  suit  prosecuted  by  solicitor  not  employed 

by  executor.     Burge  v.  Brutton 138 

8.  Debt — Betainer — Debt   owing  by   testator   to  executor 

and    his    partner    jointly  —  Bepresentative    of    deceased     executor 
— Account — Bight  to  amount  of  debt  by  way  of  discharge.    Burge  v. 

-     Brutton 138 

9.  Grant  of  administration  to  nominee — Liability  of  nominee 

to  be  sued  by  beneficiaries.     Chambers  y.  Bicknel I         .        .        .        .221 

10.  Charge  of  debts— English  and  foreign   executors — Besidue 

given  to  foreign  executors  for  distribution  abroad.     See  Will,  2. 
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EERBY — ^Implied  contract — ^Negligence — Custom.     See  Carrier. 

FRAUD  ANB  MISBEPRESENTATION— 1.  Deceit— Sale  of  ^oodi- 
False  representation  —  Ooods  shipped  by  foreign  branch  of  SSnglii 
firm — Bought  note  implying  that  goods  invoiced  by  independent  sella 
— Question  for  jury.     Motna  v.  Hey  worth l^ 

2.  Contract — Collateral  statement  not  embodied  in  contni 

—  False  representation  —  Knowledge  of   party   making  stctteznent 
Representation  inducing  contract.    Moem  v.  Heywortk      .         .  .0 

3.  Purchase  of  life  policy — Concealment  of  fact  of  serious  illnei 

of  life  insured — Recovery  of  policy  in  trover.     Jones  v.  Keeiie     . 

4.  Undue  influence — Solicitor  and  client — Purchase  from  client- 
Duty  to  advise — Disclosure  of  fact  likely  to  increase  value  of  proj»ertT 
Edwards  v.  Meyrick 

GOODS,  SALE  OF.     See  Sale  of  Ooods. 

HIGHWAY — 1.  Repair — Liability  of  township — New  extra-parochiil 
district  —  Statute  —  Exemption  from  liability  for  other  rates.      M 

Inhabitants  of  Midville M. 

2. Custom  —  Evidence  —  Presumption  —  Hig-hwayi 

repaired  by  other  townships  in  parish.    R,  v.  Inhabitants  of  Barutdda^r A 

3.  Indictment— Immemorial  way— Highway  ezting-mshed 

60  years  before  by  Inclosure  Act — Subsequent  user  by  public  ssa\ 
repair  by  district,    i?.  v.  Tithing  of  Westmark y 

4.  Dedication— 5  &  6  Will.  IV.  c.  50,  s.  28— Act  not   retic  J 

spective  as  to  roads  completely  public  by  dedication.  B,  y.  Tithing  ^ 
Westmark b*^* 

5.  Indictment — Sea-wall    washed  away  by  sea — Way  passicf 

over  top  of  wall — Parish  not  convicted  on  indictment  in  ordinary  form- 
Costs— Power  of  Judge — 6  &  6  Will.  IV.  c.  50,  s.  05.  B.  v.  Inhabitant*  ' 
at.  Paul Wtl 

HUSBAND    AND    WIFE— 1.  Infant  defendant— Married    woman- 
Answer — Guardian — ^Answer  not  taken  until  guardian  assigned.   Colm' 
V.  Northcote «^' 

2.  Agency  of  wife — Goods  ordered  after  husband's  death — ^Death 

unknown  to  wife — Representation  of  continuing  authority.  S^- 
Principal  and  Agent. 

3.  Marriage — Marriage  with  minor — False  declaration  of  coo- 
sent — Information  under  Marriage  Act — ^Forfeiture  of  interest  in  wife*i 
property — Discovery.    Att.^Gen,  v.  Lucas 235 

4.  Property  of  wife— Gift  for  life  to  separate  use— Testamentary 

power  of  appointment — Gift  in  default  of  appointment  to  executors, 
administrators  and  assigns — Absolute  interest.  Holloway  v.  Clarkson    217 

5.  Annuity — Gift  to  married  daughter  for  her  own  proper 

use  and  benefit — Separate  use.    Blacklow  v.  Laws        .  .        .11 

INFANT — 1.  Guardian— Infant  defendant — Married  woman— Answer 
not  taken  until  guardian  assigned.     Colman  v.  Northcote    .        ,        .     ol 

2. Guardian  ad   litem  —  Appointment    of    testamentary 

guardian  residing  out  of  Jurisdiction — ^Appearance  of  infant  and  com- 
mission  dispensed  with.     Shuttleworth  v.  Shuttfeworth  ....      50 

INNKEEPER— Lien— Horse  placed  in  stable — No  lien  for  cost  of 
keep  unless  horse  property  of  guest.     Binns  y.  Bigot .         .         .        .    lio 
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'BJTSLJLNCE  (LIFE) — 1.  Assi^ment  of  policy — Constructive  notice 
oxnpany — Entry  of  memorandum  as  to  notices  of  premiums — No 
3e  as  to  claim  of  assignee — Payment  of  premiums  by  assignee's 
titor — Bankruptcy  of  insured— Claim  of  assignees  in  bankruptcy — 
ir  and  disposition — Lien  for  premiums.     West  y.  Beid  ...      98 

-  2.  Sale  of  policy — Concealment.  See  Fraud  and  Misrepresenta- 
,  3. 

STTH&SST  —  Mortgage  —  Undertaking  to  repay  —  Damages.  See 
citoFy  7. 

VTBTT — Two  jurymen  staying  at  defendant's  house  during  progress 
rial — New  trial.    See  Practice,  1. 

ITS  TEKTU— Setting  up  rights  of  third  party  after  settlement  of 
ion  with  him.    Betteley  v.  Reed 417 

TTSTICES—l.  Appeal — Case  stated  by  Sessions — Direction  that  in 
r^icular  event  case  shall  be  sent  back  to  Sessions  for  final  determina- 
n — Jurisdiction.     R,  v.  InhahitanU  of  Worth 294 

2.  Jurisdiction  —  Taking  indemnity    from    party.      Selwood    t. 

►lint 739 

3.  Action  against  justices — Conviction  under  Highway  Act — 

Ltting  in  two  convictions — Informal  conviction  returned  to  clerk  and 
rxnal  conviction  subsequently  drawn  up.     Selwood  y.  Mount   .        .     739 

LANDLOED  AND  TENANT—- 1.  Breach  of  covenant  —  Covenant  to 
pair — Sub-lease — Covenants  in  sub-lease  substantially  the  same  as  in 
iginal  lease — Action  against  first  lessee  by  superior  landlord — Denial 
r  sub-lessee  of  notice  to  repair  and  of  want  of  repair — Liability  of 
lb-lessee  for  costs  of  defending  action.     Walker  y.  Hatton        .  600 

2. Implied  obligation  of  landlord  to  repair— Agree - 

ent  by  tenant  to  keep  house  in  as  good  repair  as  when  he  took  it— 
ight  of  tenant  to  quit  premises  on  their  becoming  uninhabitable 
irough  defective  construction  and  settlement  of  soil.     Arden  y.  Pollen 

627 

3. Covenant  to  "forthwith"  put  premises  into  com- 

lete  repair — Beasonable  construction  —  No  specific  limit  of  time. 
>oe  d.  Pieman  y.  Sutton 763 

4. Measure  of   damages  —  Pleading.    Doe  d.   Worcester 

Vustees  V.  Rowlands 766 

5. Covenant  to  occupy  premises  in  proper  manner — Allow- 

ng  footpath  to  be  made  across  demised  premises.  Doe  d.  Worcester 
"rvstees  v.  Rowlands 766 

6. Forfeiture — lyectment — Covenant   to   insure — Lapse  of 

policy  —  Lessee  led  to  believe  by  lessor  that  premises  insured  by 
limself— Bstoppel.     Doe  d.  Fittman  y.  Sutton 763 

7.  Evidence   of  tenancy  —  Payment  of  rent  —  Explanation  of 

payment.    Doe  d.  Harvey  y.  Francis 779 

8. Tenancy  from  year  to  year  —  Agreement  for  lease  — 

Possession  and  payment  of  rent — ^Assignable  interest.  Braythvmyte  y. 
Hitchcock 678 

9.  Notice  to  quit— Mortgage — Attornment  of  mortgagor — Power 

of  entry— lyectment.     Doe  d.  Snell  y.  Tom 445 

10.  Rent,  Becovery  of — Release  —  Cognizance  for  rent  due  — 

Subsequent  lease.     Conper  v.  Robinson 726 
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ULNDIiOBD  AJn>  TENANT— 11.  Bent,  Becovery  of— Asrreementl 
take  sub-lease — Part  of  premises  relet  by  intending  sub-lessee — Inten 
of  intending  sub-lessee  assigned  before  execution  of  lease — Highti 
assignee  of  sub-lease  to  recover  rent  against  sub-tenant.      GrtK 
London  Cemetery  Co 

12.  Distress  for  rent  —  Excessive  distress  —  Plaintiff 

entitled  to  verdict  unless  goods  seized  in  excess  of  sum  really  di 
Crowder  v.  Se^f 

13.  Ejectment— Quarterly  tenancy— Public-house — PossessionI 

be  given  up  by  tenant  on  misconduct — Tenancy  for  uncertain  tenoc 
Security  for  costs — 1  Geo.  IV.  c.  87,  s.  1.    Doe  d.  Carter  v,  Boe  .         .    1! 

14.  Breach    of    covenant  —  Joint    covenant  —  Parties,     ii 

Covenant. 

15.  Lease  of  coal  mine — Breach  of  covenant.    See  Uine,  1. 

lilBEL.    See  Defamation. 

LIEN — Solicitor  to  executrix — Sum  paid  in  exoneration  of  advera 
claim  on  estate.     See  Solicitor,  4. 

LIMITATIONS,  STATUTE  OF— 1.  Acknowledgment  in  bar^ 
Acknowledgment  must  either  amount  to  distinct  promise  to  pay  or  ^ 
distinct  acknowledgment  that  sum  is  due.    Bucket  v.  Church  .  .    :4 

2,  Debt  payable  by  instalments  —  Warrant  of  attorney- 
Condition— Judgment  to  be  entered  for  whole  debt  on  defiault  z 
instalments— Assumpsit  on  implied  promise — First  default  more  thsz 
six  years  before  action — Defence  as  to  whole  debt.    Hemp  v.  Gar'' 

4. 

3.  Adverse  possession  of  land — Yearly  tenant — ^Acknowledgmer. 

in  bar — Admission  of  payment  of  rent — Parol  evidence — Beal  Proper:? 
Limitation  Act,  s.  8.     Doe  d.  Earl  S2)encer  v.  Beckett      ...  .    4i. 

4.  Mortgagee  in  possession — Purchase  of  tenant  for  life  i 

interest  in  equity  of  redemption — Suit  for  redemption  by  reversioner- 
Beal  Property  Limitation  Act.    Hf/de  y.  Dallaway     .  .    :::: 

5.  Acknowledgment  —  Document    given    in    evidence    & 

acknowledgment  of  title — Beal  Property  Limitation  Act.    Furedon  \ 
Clogg T: 

MAINTENANCE.    See  Malicious  Prosecution,  3. 

MALICIOUS  PB0SECT7TI0N— 1.  False  imprisonment  on  criminf 
charge,  Action  for — Evidence — Cross-examination  as  to  character  < 
plaintiff.     Downing  v.  Butcher n 

2.  A.  telling  policeman  to  take  charge  of  B.  sufficient  1 

support  action  by  B.  against  A. — Pleading — Justification — ^Apprehensic 
of  breach  of  peace.     Wheeler  v.  Whiting 7. 

3.  Instigating  proceedings  —  Maliciously   procuring  action 

trespass  to  be  brought  against  plaintiff— No  allegation  of  reasonab 
and  probable  cause — Maintenance.    Flight  y.  Leman  ...        .4 

4.  Malicious  procedure — Malicious  issue  of  extent — Supersedes 

—  Pleading  —  Supersedeas  issued  only  as  matter  of  grace  by  Crow 
Craig  y.  Ha$eU 4 

MANDAMUS.     See  Charity. 

MANOB— Custom— Evidence.     See  Copyhold. 
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TW  ATtftlAQB  —  1.  Evidence  of— Beputation  — Cohabitation  — Pariah 
>grister — Ceremony  in  private  house— Archbishop's  flat  for  special 
cence — ^Affidavit  in  which  licence  obtained.  Doe  d.  Earl  of  Egremont  v. 
ruzehrook 38g 

2.  Licence— Validity— Misdescription   of  party— Name   wholly 

ifferent  to  real  name  of  party.    Lane  v.  Goodwin        ....    384 

3ICA8TEB  AND  SERVANT— 1.  Clerk— Implied  contract  not  to  divulge 
aformation  acquired  in  course  of  employment — Threat  by  third  party 
o  use  information  obtained  firom  clerk — Injunction.     Tipping  y.  Clarke 

144 

2.  Menial  servant — Gardener  and  stableman — Written  agreement 

—Termination  of  service — Month's  notice — Intention  of  parties.    Johnson 
r.  Blenkensojip 865 

MEDICAL  PBACTITIONEB  — Surgeon  — Surgeon  may  administer 
oiedicines  in  a  surgical  but  not  in  a  medical  case.  Ajfothecariet^  Co.  y. 
Lotitiya 824 

MINE — 1.  Lease  of  coal  mine — Breach  of  covenant — Covenant  to  work 
mine  in  workmanlike  manner — Mine  not  worked  at  all.  Qtmrrington  y. 
Arthur 635 

2.  Custom— Bight  of  butty  colliers  to  payment  by  mine  owner 

-where  leaving  work  aiter  giving  notice.    Bannister  y.  Bannister        .     772 

MORTGAGE — 1.  Attornment  of  mortgagor— Power  of  entry— Syect- 
ment— Notice  to  quit.    Doe  d.  Snell  y.  Tom 445 

2.  Conversion — Old  form  of  mortgage  by  way  of  trust  for  sale — 

Ko  conversion  unless  property  sold.    Bourne  y.  Bourne      ...        7 

3.  Priority— Constructive  notice — ^Ejiowledge  of  solicitor — Notice 

of  prior  incumbrance  given  to  solicitors  on  purchase  of  property — Same 
solicitors  acting  for  both  mortgagor  and  mortgagee  on  subsequent 
mortgage.     FuUer  y.  Benett 152 

4.  Receiver- West  India  estate — ^Legacy  charged  on  estate— Suit 

against  trustees.     Bar kley  y.  Lord  Beay 118 

5.  Redemption — Price  of  redemption  the  same  in  redemption 

suit  by  mortgagor  as  in  foreclosure  suit  by  mortgagee — ^Arrears  of 
interest.    Du  Vigier  v.  Lee 124 

6.  Notice— Equitable  mortgagee  proving  debt  before  Master 

—Order  to  reconvey  to  purchaser  upon  repayment  and  without  usual 
notice.    Matson  y.  Swift 842 

7.  Repayment — Deed  containing  no  covenant  for  repayment 

or  power  of  sale — ^Action  for  money  lent — No  declaration  on  deed.  Yates 
y.  Aston 316 

8.  Timber — Injunction— Application  by  mortgagee  not  in  posses- 
sion to  restrain  mortgagor  from  felling  timber.    King  y.  Smith        .      93 

9.  Transfer   of  mortgage  —  Additional    advance— Stamp  duty. 

Doe  d.  Snell  y.  Tom '^^o 

10.  Mortgagee  in  possession— Adverse  possession— Real  Property 

Limitation  Act.     See  Limitations  (Statute  of),  4. 

11.  Undertaking  to  repay  principal.     See  Solicitor,  7. 

NEGLIGENCE— 1.  Contributory  negligence  —  Plaintiff  entitled  to 
recoyer  unless  he  might  by  the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  defendant's  negligence.    Davits  \.  Mann   .        .     698 

R.R.— VOL.  Lxn.  56 
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NEOLIGENGE— 2.  Injury  to  horse— Leave  and  licence— Horse  being 
tried  for  purpose  of  sale— Bight  of  intending  buyer  to  put  competent 
person  on  horse  for  purpose  of  trial.    Lord  Camoya  v.  Scurr       .         .     1^ 

3.  Mail  coach — Latent  defect  in  construction — Injury  to  driver- 
Action  against  coachbuilder.     WirUerbottom  t.  Wright         .        .         .     oU 

4.  Collision— Biver  barge— Pilot.     See  Ship  and  Shipping,  3. 

5.  Ferry- Implied  contract— Custom.    See  Carrier. 

6.  Nominal  damages— New  trial— Costs.    See  Damages,  1. 

NOTICE— Constructive  notice — Life  policy — Assignment — ^Payment 
of  premiums  by  assignee— Negligence.     West  v.  Beid         ...       9^ 

And  see  Mortgage,  3. 

PABTNEBSHIP— 1.  Account— Settled  account— Account  not  opened 
on  merely  showing  existence  of  errors.    Maund  y.  AUiet  .  .     6>> 

2.  Authority  of  partner — Implied  authority  to  pledge  credit  of 

firm — Money  borrowed  for  purpose  of  permanent  addition  to  capital. 
Fisher  v.  I'ayler N 

3.  Joint  adventure  —  Newspaper  —  Verbal  agreement  —  Paper 

furnished  to  printer — Printer  to  share  in  profits — Liability  of  editor 
and  publisher,  who  were  also  interested  in  the  profits.  WiUon  t. 
Whitehead 6v 

4.  What  constitutes  partnership — Profit-sharing  agreement- 
Manager  paid  by  share  of  profits — Firm  not  liable  to  separate  creditors 
of  manager.     Burnell  v.  Hunt hji- 

POOB  LAW— 1.  Bating — ^Bateable  value — Principle  of  assessment— 
Bailway  Company— Probable  yearly  rental  of  railway— Gross  receipU 
— Deductions.    R,  t.  Orand  Junction  Bail.  Co. 27-i 

2.  Property     rateable  —  National     Gallery  —  Premises 

occupied  by  Boyal  Academy  as  exhibition  rooms— Crown  property 
B.  V.  Shee 2ti^ 

3.  Bemoval,  Order  of— Appeal  lies  to  Quarter  Sessions  only.     //. 

V.  Justices  of  Middlesex 4^- 

4.  Settlement  of  pauper — Illegitimate  children  follow  mother *s 

settlement  acquired  by  marriage  after  their  birth.  B.  v.  Inhabitants  ••'' 
*S^  Maryy  Islington -lo^ 

5.  Evidence  of  settlement — Contract  of  service— Minutes  of 

contract,     ib'ee  Evidence,  17. 

6.  Assessment  to  rates— Occupier  of  tenement  of  more  than 

£10  annual  value— Omission  of  occupier's  name  in  assessment.  B.  v. 
Uulme 427 

POWEB — 1 .  Limited  power — Execution— Appointment  to  illegitimate 
child— Beservation  of  power  of  revocation  in  favour  of  after-born 
children — ^Appointment  to  after-born  illegitimate  child — ^^  After-bom 
children  "  construed  legitimate  children— Second  illegitimate  child  not 
subject  of  reserved  power.    Dover  y ,  Alexander Ill 

2.  Special  power  —  Execution  —  Appointment  upon  trusts   for 

benefit  of  persons  some  of  whom  are  not  objects  of  power— Concurrence 
of  one  object  of  power.     Oofdsmid  v.  Oohisinid 72 

3.  Power  of  leasing— Lease  to  reserve  "  the  ancient  and  accus- 
tomed heriots  or  more'' — New  lease — Variation  from  pattern  lease  - 
Onus  on  lessee  to  prove  that  new  reservation  more  beneficial.  D^h  d. 
Karl  vf  Kgremout  v.  (irazchrmtk oNS 
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PRACTICE — 1.  New  trial — Two  members  of  jury  stajringr  at  defen- 
dant's bouse  during:  prog^ress  of  trial — Verdict  for  defendant — Influence 
xrot  suggested — Verdict  not  set  aside.    Morris  v.  Vivian  .         .     550 

2.  Juryman  on  returning  into  Court  not  answering  to  name 

of  party  called  and  sworn — Objection  before  verdict— Mistrial.     Torbock 
V.  Lainy 838 

3.  Particulars— Pleading— Assumpsit  by  assignees  of  bankrupt 

for  goods  sold — ^Evidence.    Russell  v.  Bell 639 

4.  Payment  into  Court — Payment  in  on  one  count — Verdict  for 

plaintiff  on  other  counts — ^Rigbt  of  defendant  to  apply  verdict  to  count 
on  which  he  had  paid  money  into  Court.    Brune  v.  Thompson    .        .    430 

PRINCIPAL  AND  AGENT  —  Contract  by  agent  after  principal's 
death— Death  unknown  to  agent— Bepresentation  of  continuing  autho- 
rity— Revocation  by  act  of  God.     Smout  v.  Ilbery        .        ,        .        .510 

PRINCIPAL  AND  8X7BETY  —  Bond  —  Continuing  security.  See 
Bond,  2. 

PBOMISSOBT  NOTE.     8ee  Bill  of  Exchange. 

BATING— 1.  Borough— Lighting  rate — Publication — Publication  in 
parish  church  only — Bate  quashed  on  appeal.    B.  y.  Whipp     .        .301 

2.  Sewers  rate— Distress  for  rates— Distress  cannot  be  levied 

within  precincts  of  Boyal  Palace  occupied  as  residence  of  the  Sovereign. 
AtL-Oen.  v.  Donaldson 540 

And  see  Poor  Law,  1,  2. 

BECEIVEB.    See  Mortgage,  4. 

BENT-CHABGE— Statutory  commutation  of  tithe — Arbitration  — 
Award— Becovery  of  arrears — Bemedy,  if  any,  against  occupier. 
Willoughby  v.  WHloughhy 460 

BIVEB— Biver  navigation  incorporated  by  special  Act — Authority 
to  take  tolls — Liability  to  clear  away  weeds  in  river — Duties  confined 
to  matters  relating  to  navigation.    Barrett  Biver  Navigation  y.  Bobins    713 

SALE  OF  GOODS— 1.  Payment — Material  variance  between  bought 
and  sold  notes— Delivery  of  goods — Payment  by  bill — Bill  negotiated 
and  proceeds  appropriated  by  broker — Delivery  imder  mistake — ^Leave 
and  licence — No  contract  existing.     Qregson  y.  Buck  ....    475 

2.  Horse  —  Warranty    of  soundness  —  Cough  —  Cure    without 

permanent  injury  to  horse.     Coates  y.  Stephens 785 

3. Crib-biting  —  A   vice   but    not   unsoundness. 

Scholefield  Y.  Bohb 794 

4.  Stoppage  in  transitu — Delivery— Arrival  of  goods  at  carrier's 

warehouse — Part  of  goods  taken  away  by  buyer  and  remainder  lying 
in  warehouse  at  his  disposal— Determination  of  transitus.  Wetitworth  y. 
Outhwaite 664 

5.  False    representation  —  Action  of  deceit.     See   Fraud    and 

Misrepresentation,  1. 

8HABE8— Sale  of— Transfer.    See  Company,  3,  4. 

SHEBIFF — Fees  —  Poundage — Act  limiting  poundage  applies  to 
execution  of  writs  of  elegit.     Nash  y.  Allen 483 

And  see  Execution. 
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SHIP  AND  SHIPPINO— 1 .  Cargo,  Loss  of— NegrUgence— Bill  of  lading 
—Description  of  property  shipped,  "  1,338  hard  dollars  "—Liability  of 
shipowner.     Oibbs  v.  Potter 5-" 

2.  Damage  to  goods  —  Negligence  —  Want  of  due   care  — 

Perils  of  the  seas— Detention.    Muddle  v.  Stride  ...         .753 

3.  Collision— Pilotage  —  Biver  bargee  — Barge  under  charge  of 

licensed  waterman  —  Negligence  —  Liability  of  owner.  Marti  u  t. 
Temperley '^'i"* 

4.  Demurrage  — Lay  days  —  Sundays  —  Docks   full  — Delay    in 

reaching  unloading  berth— Lay  days  calculated  from  arrival  in  dock. 

Brown  v.  Johnson •     ^^"- 

And  see  Kell  v.  Anderson ^- 

5.  Freight— Sale  of  cargo— Bill  of  lading— Transfer  by  indorse- 
ment—Implied contract  by  indorsee  to  pay  freight.  Sanders  v. 
Vanzeller 359 

6,  Port  dues — Suit  by  owner— Evidence  of  title— Payment  of 

duty  found  by  jury  to  be  unreasonable  in  amount— Verdict  for  leas 
amount  found  by  Jury  to  be  reaisonable.    Brune  y»  Thompson     .        .     430 

SLANDER.    Sf^e  Defamation. 

SOLICITOB  —  1.  Change  in  firm— Retirement  of  one  partner  — 
Discharge  of  client — Delivery  of  papers  to  client's  new  solicitor — Lien 
—Undertaking.     Griffiths  v.  Griffiths 247 

2.  Costs  —  Account  —  Specific  errors  and  overcharges  —  Settled 

account  —  Mortgage  given  for  balance  of  account  —  Lapse  of  time. 
Edwards  v.  Meyrick 23 

3.  Executor  acting  as  solicitor  in  cause  in  which  he  is  party 

— Bight  to  proportion  of  costs  due  to  town  agent.    Burye  v.  BriUton     V^ 

4.  Lien  —  Administration  suit  —  Solicitor  for  executrix  — 

Payment  of  sum  due  to  third  party  who  had  lien  on  title  deeds- 
Payment  on  personal  security  of  client — Lien  on  deeds  not  allowed. 
Christian  v.  Field 67 

5.  Discovery — Privilege — Partnership  account  between  solicitors 

— Papers  relating  to  professional  business  transacted  for  clients. 
Brown  v.  Perkins 224 

6.  Misconduct  in  cause — Application  to  strike  off  roll  — Rule 

granted  though  misconduct  an  indictable  offence.    Stephens  v.  Hill      517 

7.  Undertaking  to  pay  principal  and  interest  due  on  mortgage 

—  Suit  brought  |)y  solicitors  of  mortgagee  —  Interest  —  Damages. 
Harper  v.  Williams 334 

STAMP  DUTY — 1.  Transfer  of  mortgage  —  Further  advance  —  Ad 
valorem  duty  on  amount  of  further  advaAce.    Doe  d.  Snell  y.  Tom    .     445 

2.  Certified  copy  of  deed.    See  Evidence,  14. 

STOPPAGE  IN  TRANSITU.     See  Sale  of  Goods,  4. 

TENANT  FOR  LIFE — Money  spent  on  buildings  and  improvements 
— Charge  on  inheritance — Inquiry.     Caldecott  v.  Brown      .        .        .48 

TITHE— 1.  Rent-charge — ^Arrears —No  sufficient  distress— Recovery 
for  period  not  exceeding  two  years  by  assessment  and  writ— Tithe 
Commutation  Act,  ss.  81,  82.     In  re  Camberwell  Bent- Charge  308 

2. Commutation — ^Arbitration — Award.      Willoughhy  v. 

Willowfhhy 460 
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TBESPASS— Damag:e8--Becovery  of  damages  against  co-trespasser 
not  sued — Not  admissible  in  mitigation  of  damages  imder  plea  of  not 
g'xiilty.     Day  v.  Porter /    .     7^4 

TBTJST— 1.  Trustee— Breach  of  trust— Loan  of  trust  funds  to  co- 
trustee—  Bond  of  indemnity — Costs  of  Chancery  suit  —  Claim  by 
representatives  of  deceased  trustee  against  surviving  trustee,  obligor 
of  bond.     Warwick  v.  Richardson 608 

2.  Trustee,   Suit  against  —  West    India    estate  —  Legacy 

charged  on  estate — Receiver.     Barkley  v.  Lord  Reay    .        .  .118 

UNDUE  INFLUENCE.    See  Fraud  and  Misrepresentation,  4. 

VENDOR  AND  PURCHASER— 1.  Agreement  for  sale— Interest  sold 
not  referred  to — Whole  interest  of  vendor  implied.     Bower  v.  Cooper    161 

2.  Consideration  —  Annuity  for  vendor's  life  —  Charge  on 

land — ^Right  of  vendor  to  purchaser's  covenant  as  collateral  security. 
Bower  v.  Cooper 161 

3.  Interest  on  purchase-money — ^Delay  in  completion — Purchaser 

ready  to  complete — Sale  by  trustees — Order  of  Court  subsequent  to  con- 
tract subjecting  trustees'  contracts  to  approbation  of  Court.  MaUon  v. 
Swi/t 842 

4.  Agreement  to  pay  with  interest  within  four  years — Non- 
payment of  interest — Assumpsit — Pleading.     Wilks  v.  Smith  .    6d0 

5.  Title — Conditions  of  sale — Objections  to  title — Time  for  objec- 
tions— Waiver— Delivery  of  imperfect  abstract.    Blacklow  y.  Laws    .       11 

6. Notice  to  rescind — Continuance  of  corre- 
spondence as  to  objections — Waiver  of  condition — Supplemental  abstract 
of  after-acquired  title.    Morley  y.  Cook 41 

7.  Purchaser   with    notice  —  Sale    by    husband  —  Title 

acquired  by  marriage — ^Recital  in  deed — Right  of  wife's  heir-at-law  to 
conveyance  and  account.     Neesom  y.  Clarkson 51 

8.  Sale  by  mortgagee  under  power  of  sale— Mortgagor  in 

possession — Concurrence  of  mortgagor.     Allen  y,  Martin  833 

WILL — 1.  Annuity— Gift  to  married  daughter  for  '^her  own  proper 
use  and  benefit " — Trust  for  separate  use.    Blacklow  y.  Laws  11 

2.  Charge  of  debts  —  English  and  foreign  executors  —  Residue 

given  to  foreign  executors  for  ^tribution  abroad — Foreign  executors 
simply  trustees  of  fund — Inquiries  as  to  persons  entitled.  Weatherby  v. 
St,  Giorgio 260 

3.  Condition — Restraint  of  marriage — Gift  to  daughter  for  life 

with  remainder  to  her  issue — Codicil  containing  limitation  on  daughter's 
marriage — Statement  that  daughter's  health  unfit  for  marriage.  Morley 
y.  Itennoldson 236 

4.  Gift  to  wife  for  life— Gift  over  to  wife's  brothers  and  sisters— > 

^^In  case  any  of  them  should  be  dead  at  time  of  her  decease  leaving 
issue  such  issue  to  stand  in  their  parent's  place  " — Brothers  and  sisters 
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